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THB aOVEBNlfffiirr of INDIA (ADAPTATION OF AOT8 
OF PABLIMEKT) OBDEB, 1937. 

Al' THE COURl’ AT BUCKINGHAM PALACE, 

[iSife Mardi, 1937. 

PiiESENT : — ^The King’s Most Excellent Majesty in Council. 

Whereas by^ sub'scction (5) of section three hundred' and eleven of the 
Government of India Act, 1935 (hereafter in the recitals to this Order rdTerred 
to as ** the Act ”) it is provid^ that any Act of Parliament containing references 
to India or any part the^f, to countries other than or situate outside India or 
other than or atuate outside British India, to His Majesty’s dominions, to a Biiti^ 
possession, to the Secretary of State in Council, to the Governor-General in Coimcil, 
to a Governor in Council or to Legislatures, courts or authorities in, or to matters 
relating to the Government or piministration of, India or British India shsdl 
have effect subject to such adaptations and modifications as His Majesty in Council 
may d^ect, being adaptations and modifications which appear to His Majesty in 
Council to be necessary or expedient in consequence of the provisions of the Act 
or of the Government of Burma Act, 1935 ; 

And whereas by sub-section (a) of section one hundred and seventy-eight 
of the Act it is provided that all enactments relating to any such loans, guarantees 
and other financial obligations of the Secretary of State in Coundl as are referred 
to m sub-section (i) of mat section shall in relation to those loans, guarimtees and 
obligation continue to have effect with certain substitutions and with other 
modifications and such adaptations as His Majesty in Council may deem necessary ; 

And whereas under section three hunted and twenty of the Act His 
Majesty by Order in Council has appointed the first day of April, nineteen hundred 
and thirty-seven, as the date on wMch the provisions of the Act, other tlm the 
provisions of Part II thereof, are, subject to any exceptions mentioned in the 
Order, to come into force : 

And whereas a. draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section (i) of section three hundred and nine 
of the Act and an address has been presented to His Majesty by both Houses of 
Parliament praying that an Order may be made in the terms of t^ Order 

Now, THBRSEORE, His Majesty, in the exercise of the said powers and of all 
other powers ftnahHrtg him in that behalf, is pleased; by and with the advice of 
His Privy Council, to order, smd it is hereby ordered, as follows : — 

1. This Order may be cited as The Government of India (Adaptation 
OP Acts op Parliament) Order, 1937,- and shall come into operation <m the 
first day of April, ninet en hundred and thirty-seven. - 
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The Criminal Court Manual. 


2. The Acts of Parliament referred to in the Schedule to this Order shall 
have effect subject to the adaptations and modifications specified in the said schedule. 

3- In any Act of Parliament passed before the commencement of this Order 
and not referred to in the Schedule thereto references to the revenues of India 
shall be construed, in relation to the period after the establishment of the F defa- 
tion of India, as rcfei'ences to the revenues of the Federation and, in relation to the 
period between the commencement of Part III of the Government of India Act, 

. * 935 » the establishment of the Federation, as references to the revenues of 
the Governor-General in Council. 

4. The provisions of this Order which adapt or modify any Act bv transferring 
functions to another authority shall not render invalid any order, bye-law, rule 
or regulation duly made, or anything duly done, before the commencement of this 
Order and any such order, bye-law, rule, regulation or thing may be revoked, 
varied or undone in like manner, to the like extent and in the like "circumstances 
as orders, bye-law’s, rules, regulations or things made or done by the authority 
to which the functions are transferred. 

5. Nothing in the Aden Colony Order, 1936, shall be construed as requiring 
mat references in Acts of Parliament to India or British India shall continue to 
DC construed as including references to Aden. 

P. A, Hankey, 

THE SCHEDULE. 

Part I. 

[UmtUd as Acts of Pealiamenl are not included in this Manuad,] 


THE CrOVESNMEirr OF IHDIA (ADAPTATIOW OF 
XHDIAN LAWS) OEDEB, 1937, 




Al' THE COURT A T BUCKINGHAM PXLACE. 


1937. 


Present :-The King's Most Excellent Majesty m Council. 

India “?■ ““®ty-tlirce of the Government of 

His Majesty Order rrferred to as » the Art "t 

as may be specified in the o^rr anJf Council to provide that as from such date 
of Bri&h Sa ‘y ■” ■? or in a.y pS 
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Hb Pnvy Connefl u> order, and it i, “Bvico of 
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'I'tfiE Govt, of India (Adap. of Indian Laws) Order, 1937. 

1. This Order may be cited as The Government of India (Adaptation 
OF Indian Laws) Order, 1937, and shall come into operation on the first day of 
April, nineteen hundred and tMrty-seven. 

2. (i) In this Order the mqiression “ Indian law ” means a law as defined 
in’ section two hundred and ninety-three of the Act. 

(2} The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the Interpretation of an Act of Parliament. . 

3. The Indian Laws mentioned in the Scheduks to this Order shall, until 
repeaJbl or amended by a competent Legislature or other competent authority, 
have effect subject to the adaptations and modifications directed by those schedules 
to be made therein or, if it is so directed, shall cease to have effect. 

4. (i) Whenever an repression mentioned in the first column of the table 
hereunder printed occurs (otherwise than in a title or preamble or in a citation 
or description of an enactment) in a Central or Provincial Act or Regulation, 
whether an Act or Regulation mentioned in the Schedules to this Order'or not, 
then unless that eiqiression is by this Order expressly directed to be otherwise 
adapted or modified, or to stand unmodified, or to be omitted, there shall 
substituted therefor the expression set opposite to it in column two of the said 
table. 


Table qf General Ade^tations. 

(I) (2) 

Governor-General of India in Council : Governor- Central Government. 

General of India : Governor-General in Council : 

Governor-General: Government of India. 

Governor in Council : Governor (except in the ex- Provincial Government, 
pression “ Governor’s Province ”) : Lieutenant 
Goveinor in’ Coimdl : Lieutenant Governor : 

Chief Commissioner (except ^in the expression 
“ Chief Commissioner’s Province ”) : Local 
Covemmenb: Local Administration. 

Gazette of India : Local Official Gazette : Local Official Gazette. 

Gazette : any otho: ei^ression denoting a gazette 
in which official notices of a government are pub- 
lished, not being tjie gazette of a district or other 
sub-division of a Province. • 

Any reference to the Governor (or Lieutenant Gfovernor) of a nanu^ Pro- 
vince in Council shall be treated for the purposes of this paragraph as if it were 
a reference to the Governor (or Lieutenant Governor) in Council of that Proving. 

(2) A direction in sthe Schedules to this Order that a ipedfied Indian 
law or section or portion of an Indian law shall stand unmodified shah be 
strued merdy as a direction that it is not to be modified or adapted’ in accord- 
ance with the ibregoii^ provisions of this paragraph. 

5. (i) Where this Order requires that in any specified Indian law, or in 
any section or other portion of an Indian law, certam words shall be substituted 
for certain other words or that certain words shall be omitted, ^that substitution 
or omission, as the case may be, shall, except where it is otherwise expressly pro- 
vided, be made wherever the words ctferred to occur in that law, or, as the case 
may be, in that section or portion. . ^ 

(2) Where this Order requires that in any Indian law a plural noun shall 
be substituted for a singular noun or vice versa, or a masculine noun for a neuter 
noun or vice versa, there shall be- made also in any verb or pronoun m the sen- 
tence in question su^ consequential amendment as the rules of grammar may 
require. 
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under this Order is to be adapted or ^ anv oarticular area, 

this Order been amended, either genemUy “^^XoSs SoSoJSds 

by the insertion or omission of words, or the suostituU - ..Janiarion or 

(.), ESect to be »»« i" to 
modification required by paragraphs three ana nve 

therein , jjg amended, either generally or, as the 

case may be in i^application to the particular area, so « to give effect t<> the 
dh-cctions contained in the amending law qr, where any 

tiorf has fallen to be made under sub-paragraph («), m that law as so adapted 


or modified ; and ' , . ^ . , j • 

(c) aU adaptations or modifications required by this Orfer to ^ m^e lu 
the original law sW then be made in that law as so pended, except so far as 
in the case of any particular area they may be inapplicable. 

(a) In this paragraph rrferenccs to the amendment of a law by tlic insertion 
or omission of words or the substitution of words do not include referencts to an 
wMch is i^ccted merely by directing that certam words shaU be 
construed in a particular manner* 

7. Subject to the foregoing provisions of this Order, any reference by what- 
ever form of words in any Indian law in force immediately before the commencement 
of Order to an authority competent that the date of the passing of that law to 
exercise any powers or authorities, or discharge any functions, in any part of British 
India s^aU, where a corresponding new authority has been constituted by or under 
any Part of the Government of India Act, 1935, the time being in for<^, have 
efiPect until duly repealed or amended as if it were a reference to that new authonty. 


8. In any Indian law in force immediately before the commencement of 
this Order any reference by name or description to any territory shall, unless the 
contrary intention appears or unless it has been, or is by this Order, otherwise 
expressly provided, be construed as a reference to the territory which bore that 
name or answered to that description at the date when the enactment contain- 
ing that name or description came into operation : 

Provided that in the application of any enactment to Madras, Bombay, 
Bihar or the Central Provinces, references in that enactment to Madras, Bombay, 
Bihar or the Central Provinces, as the case may be, shall be construed as exclusive 
of ^ much of those Provinces respectively as was- separated therefrom on the consti- 
tution of the Provinces of Orissa and Sind- 

* 

g. The pro\nsions of this Order which adapt or modify inefian laws >so as to 
alter the maiwr in which, the authority by which, or the law under or in accord- 
ance with which, any powers are exercisable shall not render invalid any notification, 
order, commitment, attachment, bye-law, rule or regulation duly made or issued, 
or anything duly done, before the commencement of tl&s Order ; and any such 
notification, order, wmmitment, attachment, bye-law, rule, T^ulation or thing 
may ^ revoked, vari^ or undone in the like manner, to the like extent and in the 
like (^umstanc« as if it had been made, issued or done after the commencement 
of tim Order by the competent authonty and under and in accordance with the 
provisions then applicable to such a case. 


. Save as provided by this Order, all powers which under any law in force 

in Bntish India, or in any part of Britidi India, were immediately btwre the com- 
menoonent of Part III of tiie Government of India Act, 1935, vested in, or exwcisable 
by, my pemn or authority shall continue to be so vestm or exercisable until other 
provision is made by some legislature or authority empowered to r«r^te the 
matter m question. ' 


11. 


N'Otbiog “ Order shall affect the previous operation of, or anything 
duly done or suffixed under, any Indian law, or any right, pritfil^^, oblation 
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or liability already acquired, accrued or incurred under any such law, or any 
penalty, forfeiture or punishment incurred in respect of any offence already com- 
mitted against any sucm law'. 

12. For the avoidance of doubt it is hereby declared that — 

(a) nothing in this Order transferring or assigning any functions to the 
Centr^ Goveminent shall be construed as excluding those functions from the 
operation of section one hundred and twenty-three or section one hundred and 
twenty-four of the Government of India Act, 1935 ; 

(i) the transfer by this Order to a Provincial Government of any juris- 
diction therefore exercisable by the Local Government of the Province sh glt 
not be construed as excluding that jurisdiction from the operation of sub-section (a) 
of section tw'o hundred and ninety-six of the said Act ; 

(f) nothing in this Order shall afl^t the provisions of any Order in Cbuncil 
for the time being in force made under section one hundred and fifry-eight, sec- 
tion one htmdred and fifty-nine or section one hundred and sixty of the said Act 
(which empower Orders to be made regulating the relations of India and Burma 
as to their monetary systems, relief from double taxation, customs, and ancillary 
and related matters), or under any corre^onding provisions in the Government 
of Burma Act, 1935 ; and 

(d) no repeal efiEected by this Order shall affect the operation of sub-paragraph 
(2) of para^praph fifteen of the Government of India (Commencement and Transi- 
tory Provisions) Order, 1936. 

[Se/wdtile omUed as the amendments have been carried out in the main Acts.} 


THB aOVESNMSNa' OF INDIA (ADAPTATION OF INDIAN 
LAWS) SUFPLEMENTAST ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE. 

1937- 

Present : — ^The Kino’s Most Excellent Majesty in Council. 

Whereas by section two hundred and ninety-three of the Government of 
India Act, 1935 (hereafter in the recitals to this Order referred teas “the 
Act ”), His Majesty is empowered by Order in Council to provide that as firom 
such date as may be specified in the Order any law in force in British India or 
in any part of British India shall, until repealed or amended by a competent 
legislature or other competent authority, have effect subject, to such adaptations 
and modifications as appear to His Majesty to be necessary or expedient for bring- 
ing the provisions of that law into accord with the provisions of the Act : 

And whereas in exercise of the said powers an Order in Council called 
the Government of India (Adaptation of In^an Laws) Order, 1937 (heSreafter 
in this Order referred to as “ the principal Order ”) has been made ; 

And whereas by sub-section (2) of section three hundred and nine of the 
Act His Majesty in Cotmcil is empowered to vary any Order in Council pre 
viously made under the Act : 

And whereas a draft of this Order has been laid before Parliament in 
accordance wiA the provisions of sub-section (i) of section three_ hundreii and 
tiini- of the Act and an address has been presented to His Majesty by both 
Houses of Parliament praying that an Order may be made in the teims of this 
Order: 

Now, THEREFORE, His Majesty, in the exercise of the said powers, and of 
all other powers enabling lum in that behalf, is pleased by and with the advice 
of His Privy Goun<^ to order, and it is hereby ordered, as follows : — 

I. This Ordor may be cited as The Government of India (Adaftaoion 
OF Indian Laws) Sufflbmbntary Order, 1937. 
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2. The Schedules to the principal Order shall be modiiied as directed in 
the Schedule to tins Order, and shall have effect, and be deemed always to have 
had effect, as so modified. 

THE SCHEDULE. 

Modifications of Schedule I to the ptindpd Order. 

[Omitted as the amendments have been carried out in the main Acts.] 

THE AGBICULTUEAL [AHD OTHEBJi PRODUCE (GRADING 
AND MARKING) ACT (I OP 1937). 


[Amended by Act XIII of 194a and Act XX of 1943.] 

[2^h February, 1937, 

An Act to provide for the grading and marking of agriculturd produce. 

Whereas it is expedient to provide for the grading and marking of agii- 
cultural [and othw]* produce ; It is hereby enacted as follows : — 

Short title and e«eat. Act may be called The Agricul- 

tural Produce (Grading and Marking) Act, 1937. 

(a) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas but excluding Burma. 

Explanations. , this Act, unless the contrary appears from 

the subject or context, — 

(a) “ ^rifcultural produce ” includes all produce of agriculture' or horti- 
culture and all ^cles of food or drink whoUy or partly manufactured from anv 
such produce, and fleeces and the skins of animals ; ^ 

T j. “ couatafrit” has the meaning assigned to that word by S. 28 of the 
Indian Penal Code ; / w 

r-nntaitw ” includes any vessel, box, crate, wrapper, tray or other 

“ Ttpr«^!„g 

of the iSde'j”**’' “dudes the state and condirioa 
flJ « prescribed by rules made under this Act ; 

(A) sd^dcdartide means an article induded in the Schedule * and 

or label or auy eo«ioj con“iaiug 


grade designation*marks to represent fficul^ grade desin- 


nations ; 


conditioM, to mark^wit^*a*^^e draSatioif 5 ° “"V prescribed 
» In the long tiSS4^^^ti« Preamble after' "and other' 
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article shall be packed, the type of covering to be used, and the quantity by 
weight, number or otherwise to be included iu each covering ; 

if) providing for the payment of any expenses incurred in connection 
wiith the manufacture or use of any implement necessary for the production of a 
grade designation mark or with the manufacture or use of any covering or label 
marked with a grade designation mark [or with measures for the control of 
the quality of articles marked with grade designation mqi'ks testing 

of samples and inspection of sucli articles or with any publicity work carried 
out to promote the sale of any class of such articles]^ and 

Is) providing for the confiscation and disposal of produce marked other- 
wise than in accordance wjtli the prescribed conditions with a grade designation 
mark. 


Penalty for unauthorised 
rnarking with grade de^na- 
tion mark. 


4. Whoever marks any scheduled article with a 
grade designation mark, not being authorised to do .so 
by rule made under S. 3, shall be punishable svith 
fine which may extend to Rs. 500. 

5. Whoever counterfnts any grade designation mark or has in his posses- 

„ . , die, , plate or other instrument for the pur- 

i^rKe^Sion*^!^?" * P°s® counterfeiting a grade designation mark shall 

be punishable svith imprisonment which any extend to 
two years, or With fine, or witli both. 

6. The Central Government after such consultation as he thinks fit of the 

, 1- • interests likely to be affected, may by notification in 

Extension of ^plication of QSicial Gazette declare that the provisions of this 

Act shall apply to an article of agricultural produce 
not in the Schedule [or to an article other tlum an article of agricul- 

tural produce]* and on the publication of such notification such article shall be 
deemed to be included in the Schedule. 

THE SCHEDULE. 


{See Section a.) 

I. fruit. 

3. Vegetables. • 

3. 1^. , 

4. Diary produce. 

5. Tobacco. 

6. Coffee. 

7. Hides and skins. 


THE INDIAN AIRCRAFT ACT (XXII OF 1934 ). 
. CONTENTS. 


5BGT10N3. 

1. Short title and extent. 

2. Definitions. 

3. Power of the Central Government to 
exempt certain aircrafi;. 

4. Power of the Central Government to 
make rules'to hnplment the convention of 1919* 

5. Power of the Central Government to 
rules. 

6 . Power of the Central Government to 
make orders in emergency. 

7. Power of the Central Goyemment to 
make rules for investigation of aeddents. 

8 . Power to detsum aircraft. 

8 *A. Power of Central Government to make 
rules for protecting the public health. ^ . 

8 -B. Emeigency powers for protecting the 
public health. 

Um. EBF. 

^ Inserted by Act XX of 1943* . 


Sscmoifs. 

9. Wreck and salvage. 

10. Penalty for. act in contravention of rule 
made under tl^ Act. 

X I. Penalty for Hying so as to cause danger. 

X2. Penalty for abetment of offences and 
attempted offences. 

13. Power of Court to order forfeiture. 

14. Rules to be made after j^blication. 

15- Use of patented invention on aircraft 
not required in British India. 

x6. Power to apply customs procedure. . 

xy. Bar of certain suits. 

x8. Saying for acts done in good aith 
under this Act. 

X9. Saving of application o Act. 

20 . Repe^. 


* Inserted by Act XlII of 1942, 
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Year, j 

1 

No. 

k j 

Short title. 

f 

j Rep. or otherwise how atrcctccl hy 

j Legislation. 

1934 : 

XXII 

The Indian Aircraft -Act, 
*934* 

Rep, in part by Act I of 1938. 

Am., by Acts Vll of 193b ; XXll of 1938; 

XXXVII of 1939 and V of 1944. 
iVm., bv Government of India (Adaptation 
of Indian Laws) Order, 1937. also Act 

XXXV of 1939. 


[19<A August, 1934. 

An Act to make better prooisumfor the control of the mam^acture, possession, 
use, operation, sale, import and export of aircrqfi. 

Wbeseas it is e}q)edient to ixiake bett^ provision for the control of the 
manufocture, possession, use, operation, sale, import and export of aircraft ; It 
is hereby enacted as follows : — 

Short title and «teat ^ ^ 

Aircraet Act, 1934. 

(a) It attends to the whole of British India, including British Baluchistan 
and the Sonthal Patganas, [and applies also — 

(a) to British subjects and servants of the Crown in any part of ; 

(b) to British subjects who are domiciled in any part of India wherever 
they may be; 

(e) to, and to persons on, aircraft registered in British India wherever 
they may be.p 

Deenitiom.* ’I' “ anything rcpug- 

’ nant m the subject or context, — 

(i) “ aircraft ” means any machine which can derive support m the atmos- 
phere fiom reactions of the air, and includes balloons whether fixed or fiee. airshins 
fetes, gliders and flying machines ; ' ’ 

{2) "aerodrome” means any definite or limited ground or water area 
intended to be used, either wholly or in part, for the landing or dq)arture of air- 
craft, and includes all btdldings, sheds, vessels, piers, and other structures thereon 
or appertainir^ thereto ; 

(3) “import ’’means bringing into British India; and 

(4) “ ejqjort ” means taking out of British India. 

3. The Central Government may, by notification in the Official Gazette 

Power of Central Govern. Prov^ions of thU 

meat to exmpt certain ror- ® or class of aircraft and any person 

craft or ^ of persons, or may direct that such provisions 

. shaU apply to such aircraft or persons subject to such 

UKidifications as may be qieafied m the notification. J « »«wi 

4. The Central Government may, by notification in the Ofiidal Gazette 

make such rules as appear to him to be necessarv 

Power of Central Govern- for carrying out the Convention relatina to the- 
meat to make rules to imple- lation* of Aerial Naviaatinn 

under the prowaous of Artide*^°t£^”^ amendment which may be made tiiereto 

^. 5 ’ .(*),Tho Central Government mav bv norf- 
Power of Central Govern- dm Gazette, make rules wg^ting 
. “«»«^ture, possestion, use. oneration 

unport or export of any aircraft or class of aircndir: * 


mcnt to make rules. 


1^. SEP. 

^ Addedby Act XXXVIId 1939. 


* Substituted by Act XS£XVII of 1939, 
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(a) Without prejudice to the generality of the foregoing power, such rules 
may provide for — 

(a) the- authorities by which any of the powers conferred by or under this 
Act are to. be exercised ; 

[(aa) the regulation of air transport services, and the prohibition of the use 
of aircraft in such services except under the authority of and in accordance with 
a licence authorising the establishment of the service ; 

(a6) the informatioa to jse furnished by an applicant for, or the holder of, 
a licence authorising the establishment of an air transport service to such authori- 
ties as may be specked in the rules ;] ^ 

(4) the licensing, inspection and regulation of aerodromes the conditions 
under which aerodromes inay be maintained and the fees which may be chatg^ 
thereat, and the prohibition or regulation of the use of unlicensed aerodromes ; 

(c) the inspection and control of the manufacture, repair and maintfjnaiy*^ 
of aircraft and of places where aircraft are being manufactured, required or kept ; 

(d) the registration and marking of aircraft ; 

(«) the conditions under which aircraft may be flown, or may carry 
passengers, mails, or goods; or may be used for industrial purposes and the certifi- 
cates, Ucences or documents to be carried by aircraft ; 

(/) the infection of aircraft for me purpose of •enforcing the provisions 
of this Act and the rules thereunder, and the facilities to be provided for such inspec- 
tion ; 

(£) the licensing of persons employed in the operation, manufacture, repair 
or maintenance of aircraft ; 

(A) the air-routes by which and the conditions tmder which aircra,ft may 
enter or leave British India, or may fly over British India, and the places at which 
aircraft shall land ; 

(t) the prohibition of flight by airoraft over any specified area, either absolutely 
or at specified times or subject to specified conditions and «ccq>tion8 ; 

(j) the supply, supervision and control of air-route beacons, aerodrome 
lights, and lights at or in the neighbourhood of aerodromes or on or in the neightour- 
hood of air-routes ; * 

[(ij) the installation and maintenwee of lights on private properej' in the 
neighbourhood of aerodromes or on or in the neighbourhood of air-routes, by 
the owners or occupiers of such piropwty, the payment by the Central-Govem- 
nient for such installation and maintenance, and the supervision and control of 
such installation and maintenance, including the right of access to the property 
for such piirposes ;] * 

(i) the signsQs to be used for purposes of commimication by or to aircraft 
and the apparatus to be employed in signalling ; 

(l) the prohibition and regulation of the carriage in aircraft of any specified 
article or substance ; 

(m) 'the measures to be taken and 'the equpment to be carried for die 
purpose of ensuring the safety of life ; 

(a) the issue and maintenance of log-books ; 

( 0 ) the manner and conditions of the issue or renewal of any licence or 
certificate under the Act or the rules, the examinations and tests to be undergone 
in connection therewitii, 'the form, custody, production, endorsement, cancell- 
ation, suspension or surrender of such licence or certificate, or of any log-books ; 

(p) the fees to be charged in coimection with any inspection, examination, 
test, certificate, or licence made, issued or renew^ under tlm Act : 

(g) the recognition for tike purposes of this Act of licences and certificates 
issued dl^here than in British India relating to aircraft or to the qualifications 
of persons employed in the operation, manufacture, repair or maintenance of 
airaaft ; and 

LBB. BET. 

* Sec. 5, ds. (m) and (at) imarted by Act 
V of 1944, 

CfcC.M. 1-2 


* Cl. { j j) inserted by Act XXXVII of 1939. 
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Power of Central Govern- 
ment to make orders in 
emeigency. 


(r) any matter subsidiary or incidental to the matters referred to in this 

sub-section. ^ ^ 

[ (3) Every rule made tinder this section shall be laid as soon as may be 
„ , \ V u after it is made before each of the Chambers- of the 

^ before ot cj^ntral Lcgblature, while it is in session, for a total 
period of one month which may be comprised in one 
session or in two or more sessions, and if before the expiry of that period, or 
tvhere the period for which the rule is so laid, before one Chamber does not 
coincide with that for which it is so laid before the other, before the expiry of 
the later of these periods, both Chambers agree in making any modification in the 
rule or both Chambers agree that the rule should not be made, the rule shall 
thereafter have effect only in such modified form or be of no effect, as the case 
may be.] ^ 

6 . (i) If the Centi'al Government is of opinion 
that in the interests of the public safety or tranquillity 
the issue of all or any of the following orders is expe- 
dient, it may, by notification in the Official Gazette — 
(a) cancel or suspend, dthcr abK>lutcly or subject to such conditions as 
it may think fit to specify in the order all or any licences or certificates issued under 
this Act ; 

{b) prohibit either absolutely or subject to such conditions as it may think 
fit to specify in the order, or regulate in such manner, as may be contained in the 
order, the flight of all or any aircraft or class of aircraft over the whole or any portion 
of British India ; 

{c) prohibit, either absolutely or conditionally, or regulate the erection, 
maintenance or use of any aerodrome, aircraft, factory, flying-school or club or 
place where aircraft are manufactured, repaired or kept, or any class or description 
thereof ; and 

direct that any aircraft or class of aircraft or any aerodrome, aircraft 
factory^ flying-school or club, or place where aircraft are manufactured, repaired 
or kept, together with any machinery, plant, material or things used for the opera- 
tion, maniitfacture, repair or maintenance of aircraft shall be^ delivered, either 
forthwith or within a specified time, to such authority and in such manner as it may 
specify in the order, to be at the disposal of His Majesty for the public service, 

(2) Any person who suffers direct injury or toss by reason of any order made 

under clause {c) or clause (rf) of sub-section (i) shall be paid such compensation 
as may be determined by such authority as the Central Government may appoint 
in this behalf, ^ 

(3) The Central Government may authorize such steps to be taken to secure 
compliance with any order made under sub-section (i) as appear to it to be necessary 

(4) Whoever knowingly disobeys, or fails to comply with, or does any act 
m contravention of, an order made undei' sub-section (i) shaU be punishable with 
imprisonment for a term which may. extend to three years, or uith fine, or with 
both, and the Court by which he is convicted may direct that the aircraft or thinff 
(if any) m respert of which the offence has been committed, or anv part of such 
thing, shall be forfeited to His Majesty. 

Power of Central Govern- cation may, by no^- 

meat to make rules for tnvesti„ « ^ Official Gazette, make rules providing 

gation of accident. investigation of any accident arising out of 

, ^ . m the course of [the navigation— 

(fl) in or over Bntish India of any aircraft, or 
{b) anywhere of aircraft registered in British India. 1 ^ 

(2) Without prejudice to the generaUty of the foregoing power, sjich rules 

may—— 

(«) req^ to be given of any accident in such manner and by such 
person as may be piescnbed ; ^ 


im. BBT. 

* d. (3) of sec. 5 inserted by Act V of 1944, 


* Substituted by Act XXXVII oF 1939. 
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(6) apply for the purposes of such investigation, either with or without 
modification, die provisions of any law for the time being- in (orce relating to the 
investigation of accidents ; 

(r) prohibit pending investigation access to or interference with aircraft to 
which an accident has occurred, and authorize any person so far as may be neces- 
sary fgr the purposes of an investigation to have access to, examine, remove, take 
measures for the preservation of, pr otherwise deal with any such aircraft ; and 

(d) authorize or require the cancellation, suspension, endorsement or surren- 
der of any licence or certificate granted or recognized under this Act when it appears 
on an investigation that the licence ought to be so dealt with, and jDrovide for the 
production of any such licence for such purpose. 

8. (i) Any authority authorized in this behatf by the Central Government 

^ f . • • niay detain any aircraft if in the opinion of such autho- 

• Power to detain aircraft. ^ ^ ^ 

rity — 

(a) having regard to the nature of an intended flight, the flight of such 
aircraft would involve danger to persons in the aircraft or to any other persons 
or property; or 

(b) such detention is necessary to secure compliance with any of the pro- 
visions of this Act or die rules applicable to such aircraft ; or such detention is 
necessary to prevent a contravention of any rule made under clause (A) or clause (/) 
of sub-section (2) of section 5. 

(2) The Central Government may, by notification in the Official Gazette, 
make rules regulating all matters incidental or subsidiary to the exercise of this 
power. 

[8-A. The Centi'al Government may, by notification in the Official Gazette, 
make rules for the prevention of danger arising to 
Power of Central Govern- public health by the introduction or spread of 

.infectious or contagious disease froin arcraft 

* arrivmg at or being at any aerodrome and for the 

prevention of the conveyance of infection or contagion by means of any aircraft 
leaving an aerodrome and in particular and without prejudice to the generality 
of this provision may make, with respect to aircraft and aerodromes or any specified 
aerodrome, rules providing for any of die matters for which rules under sub-clauses 
(i) to (viii) of clause (fi) of sub-section (i) of section 6 of the Indian Ports Act, 1908, 
may be made with respect to vessels and ports.] ^ 

[8-B, (i) If the Central Government is satisfied that India or any part 

thereof is visited by or threatened with an outbreak 
Emergency powers for pro- ^ny dangerous epidemic disease, and that the ordi- 
tectmg t e pu ic healt . provisions of the law for the time being in force 

are insufficient for the prevention of danger arising to the public health through 
the introduction or spread of the disease by the Agency of aircraft, the Central 
Government may take such measures as it deems necessary to prevent such 
danger. 

(2) In any such case the Central Government may without prejudice to 
the powers conferred by section 8-A, by notification in the Official Gazette, 
make such temporary rules with respect to aircraft and persons travelling or 
things carried dierein and aerodromes as it deems necessary in the circumstances, 

(3) Notwithstanding anything contained in section 14, the pQwer to make 
rules under sub-section (2) shall not be subject to the condition of the rules being 
madcTafter previous publication, but such rules shall not remain in force for more 
than three months from the date of notification : 

Provided that the Central Government may by special order continue 
them in force for a further period or periods of not more than three months 
in all] a 


* Sec, 8-B inserted by Act XXII of 1938, 


. LEG. REF. ’ 

1 S. 8-A was inserted by Act VII of 1936. 




13 


The Qeumxnai. Court Manuae 


[S. 9 


9. (i) The provisions of Pnrt VII of the Indian Merchant Shipping Act, 
. 1923, relating to Wreck and Salvage shall apply to 

rec an sa vagft. aircraft on or over the sea or tidal waters as they apply 

to ships, and the owner of an aircraft shall be entitled to a reasonable reward for 
salvage services rendered by the aircraft in like manner as the owner of a ship. 

(2) The Central Government may, by notification in the Official Gazette 
make such modifications of ihe said pro\dsions in their application to aircraft as 
appear necessary or expedient. 

In making any rule under section 5, section 7, [*] ^ section 8 or [sec- 
tion 8-A]® the Central Government may direct that 
a breach of it- shall be punishable with imprisonment 
for any term not exceeding three months, or with 
fine of any amount not excerfing one thousand rupees, 


10. 


Penally for act in contra* 
vention of rule made under 
thb Act. 


or with both. 


zi. 


offences. 


^3- 


Rules to 
publication. 


be made after 


Whoever wilfully flies any aircraft in such a manner as to cause danger 
_ , - ^ . to any person or to any property on land or water 

cau^d^gcr! ^ punishable with imprisonment 

, ’ for a teim which may extend to six months, or with 

fine which may extend to one thousand rupees, or with both. 

12. Whoever abets the commission of any offence under this Act or the rules 
r . r attempts to commit such offence, and in such attemot 

towards the commission of the offentS, 
shall be liable to the punishment provided for the 
offence. 

Where any person is convicted of an offence punishable under any rule 

^ ^ , made under clause (i) or clause (I) of sub-section fo) 

Power of Court to order u V • secaon 

forfeiture. section 5, the Court by which he is convicted may 

. , ^ direct that the aircraft or article or substance as the 

c^c may be, in respect of which the offence has been committed, shall be forfeited 
to His Majesty. 

14. ^y power to make rules conferred by this 
IS subject to the condition of the rules being made 
after previous publication for a period of not less than 
three months. 

Use of patented invention Pa J£‘ f section 43 of the Indian 
on aircraft not required in ■^^cnte and^ Designs Act, 1911, shall apply to the use 
Brituh India. ei an invention on any aircraft not registered in British . 

. • r ■ India In like manner as they apply to the use of an 

invention m a foreign vessel. 

16. The Central Goven^ent may, by notification in the Official Gazette, 

Ftower to apply customs 

procedure. C^toms Act, 1878, shall, with such modifications and 

1 * j adaptattons as may be specified in the notification 

apply to the import and ei^ort of goods by air, ’ 

17. No suit shaU be brought in any Civil Court in respect of trespass or in 

Bar of entam suits. r^ert of'nuisance by reason only of the flight of 

reasonable, or by reason only of the ordinary incidenls of such flight 

Saving for acts done in good i-- prosecution or other legal proceed- 

faith under the Act. against any person for anything in good 

or intended to be done undti this Act. 


LEG. REF. 

» Word * or * omitted by Act VII rfiggS. 


® Inserted by Hid, 
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The Indian Air Force Act (XIV of 19^52; 

19. (i) Nothing in tliis Act or in any order or rule made ihei-cundcr shall 
apply 10 or in respect of any aira'aft belonging to 
Saving of application of qi* exclusively employed in His Majesty’s naval, military 

or air forces, or to any person in such forces employed 
in connection with such aircraft. 

(2) Nothing in this Act or in any order or rule made thereunder shall 
apply to or in respect of any lighthouse to which the Indian Lighthouse Act, 1927, 
applies or prejudice or affect any right or penver exercisable by any authoriiy under 
that Act. 

Rqwals. 20. {Repealed by / of 1938.) 
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[ 3 tk Aprils 1932- 

An Act to provide for the administrciHon and discipline of the Indian Air Force, 
Whereas it is intended to establish an Indian Air Force ; 

And Whereas it is expedient to provide for the administration and discipline 
of that Force and for purposes connected therewith ; 

It is hereby enacted as follows : — 


CHAPTER I. 


Short title and commence' 
ment. 


Persons subject to this Act. 


Preliminary. 

1. (i) This Act may be called "fHE Indian Air 
Forge Act, 1932. 

(2) It shall come into force on such date as the Central Government may, 
by notification in the (Official Gazette) appoint. 

2. (i) The following pci’sons shall be subject to 
this Act, namely : — 

(a) officers and warrant officers of the Indian Air Force ; 

(b) persons enrolled under this Act ; 

(c) persons not otherwise subject to military [naval] ^ or air force law, who, 
on active service, in camp, on the march, or at any frontier post specified by the 
Central Gevernment by notification in this -behalf, are employed by, or are in the 
seivice of, or arc followers of, or accompany any portion of, the Indian Air Force. 

(2) Every person who has become subject to this Act under sub-section (t), 
clause (a) or (i), shall remain so subject until duly discharged or dismissed. 

3. (i) The Central Government may, by notification, direct that any persons 
_ or class of persons subject to this Act under section 2, 

in ^ sub-section (i), clause (<?), shall be so subject as ofRcei's, 

warrant officers or non-commissioned officers, and may 
authorise any officer to give a like direction with respect to any such person and 
to cancel such direction. 


(2) All persons subject to this Act othei* tliaii oflicers, warrant officers and 
non-commissioned officers shall, if they are not persons in respect of whom a notifi- 
cation or direction under sub-section (i) is in force, be deemed to be of a rank 
inferior to that of a non-commissioned officer. 


4. Eve»7 person subject to this Act under section 2, sub-section (i), clause (r), 

o shall, for the purposes of this Act, be deemed to be 
tain ^f^ccr of ccr- the commanding officer of the corps, unit or 

^ * detachment (if any) to which he is attached, and if he is 

not attached to any corps, unit or detachment, under the command of any officer 
who may for the time being be named as his commanding officer by the officer 
commanding the force with Which such person m^y for the time being be serving, 
or of any other prescribed officer, or, if no such officer is named or prescribed, under 
the command of the said officer commanding the force : 

Provided that an officer commanding a force shall not place a person 
under the command of an officer of official rank inferior to that of such person if 
there is present at the place where such person is any officer of higher rani under 
whose command he can be placed. 

5. (i) Whenever persons subject to this Act are serving whether within or 

, without India under an officer not subject to this Act, 

^ exercise powers Central Government may prescribe the officer by 
whom the powers which, under this Act, may be 
exercised by officers commanding units, shall, as regards such persons, be 
exercised. 


LEG. SEE. 

1 Inserted by Act XXXV of 1934. 
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(2) I’hc Central Goveniment may confiar such powers either absolutely or 
subject to such I'estrictions, ixservations, exceptions and conditions as he mav 
think fit. 

Definitions. ^ unless there is something repugnant 

in the subject or context, — 

(r) "officer of the Indian Air Force” means a person commissioned, 
f^azetted or in pay as an officer of the Indian Air Force ; 

(2) warrant ofiicer ” means a person appointed, gazetted or in pay as a 
warr^t oflScer in the Indian Air Force ; 

(3) noft-commissioned officer” mcanaT a person attested under this Act 
holding a non-commissioned rank in the Indian Air Force, and includes an acting 
non-commissioned officer ; 

- f ** officer ” means an officer of any of His Majesty’s naval, military or 
air forces, but does not include a warrant officer or non-commissioned officer, 

(s) “ airman ” means any person subject to this Act other than an officer ; 

(o) *‘^mmauding officer,” used in relation to a person subject to this* 

Act, m^ns the ofiicer for the time being in command of the unit or detachment 
to which such person belongs or is attached ; 

A • {7) “superior officer,” when used in relation to a person subject to this 
Act, includes a warrant officer and a non-commissioned officer ; and, as regards 
p^ns placed under his orders, an officer, a warrant officer or non-commissioned 
omccr of any of His Majesty’s naval, military or air forces ; 

(8) corps ” means any body of the Indian Air Force which is prescribed 
as a corps for the purposes of all or any of the provisions of this Act ; 

V r ® I means any body of the Indian Air Force which is prescribed as a 

unit for tlie purposes of all or any of the provisions of this Act ; 

j mcludes all armed mutineers, armed rebels, armed rioters. 

navii against whom it is the duty of a person subject to 

naval, military or air force law to act ; , ^ 

time “ applied to a person subject to tliis Act, means the 

enracS^ eni? “ attached to, or forms part of, a force which is 

is iS.- ®8ainst an enemy, or is engaged in*warlike operations in, or 
orli ® ^ occupied by an enemy, 

oeiSi^siSif]' °«“Pation of my foreign country, and mcludes, in mpect of a 
to Sor attat^ed to or forming part of a force which m about 

service, suc^ time as the Central GoX- 

in r 4 pect of su^ foST “ ^ 

accordmw L ” m^ns the arrest or confinement of a person 

custo^ ^ Majesty’s miKtary and air forces, and includes mifitary 

nr Tcward " includes any gratuity or annuity for loos service 

Jlc! * court-martial held under this Act: 

India or «tabliX!?^i ordinary criminal justice in British 

authorityof the Central G<iemment or the 

for the ti2e *^“?n forST* ^ punishable by any law 

this ActP ^ offence ” means any act or omission made punishable by 
™uld if ««n»itted in Bri«. IndU. 

““W ** J“”» Smto ! 
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(20) 

(21) 


notification ’’ means a notification published in the [Oflficial Gazette] 

(21) “ prescribed ” means prescribed by rules made under this Act ; and 

(22) all words and expressions used herein and defined in the Indian Penal 
CJodCj and not hereinbefore defined, shall be deemed to have the meanings respec- 
tively attributed to them by that Code. 

CHAPTER IL 

Enrolment, Attestation, Dismissal, Discharge and Reduction. 

7. Upon the appearance before the presenbed enrolling officer of any person 

desirous of being enrolled, the enrolling oiBScer shall 
ProcedxjTc before cn oiling j.gad and e3q)]ain to him, or cause to be read and 

explained to him in his presence, the conditions of 
service for which he is to be enrolled ; and shall put to him the question set forth 
in the prescribed form of enrolment, and shall, after having cautioned him that 
if he makes a false answer to any such question he will be liable to puxiishment 
under this Act, record or cause to be recorded his answer to each such question. 

8. If, after complying with the provisions of section 7, the enrolling officer 

„ . is satisfied that the person desirous of being enrolled 

’ fully understands the questions put to him and consents 

to the conditions of service and if he perceives no impediment, he shall sign and 
shall cause the person to sign the enrolment paper, and the person shall be then 
deemed to be enrolled. 

9. The enrolling officer shall not cause any person to sign the enrolxxiu^ 

Condition for enroWt. ^ 

of His Majesty or of a Pnnee or C 3 uef in India, and — 

(a) is of unmixed Indian descent, or 

{b) if he is of mixed Indian and non-Indian descent, is domiciled in India, or 

^ (r) if he is of unmixed non-Indian Asiatic descent, is domiciled in India 
and his father and grandfather were domiciled in India. 

[10. Every person who has for the spcce of three months been in the receipt 
of air force pay and been borne on the rolls of any 
Validity of enrolment, unit shall be deemed to have been duly enrolled and 

' shall not be entitled to claim his discharge on the 

ground of any irregularity or illegality in the enrolment or on any other ground 
whatsoever ; and within the said three months such person claims his discharge 
any such irregularity or illegality or other ground shall not, until such person is 
discharged in pursuance of his claim, affect his position as a person enrolled under 
this Act or invalidate any proceedings, act or thing taken or done prior to his 
discharge.'] ^ 

• Ptoons to be attested V' Mowing pcrsoiuf shaU be attested, 

namely : — 

(a) all persons enrolled as combatants ; 

(i) all other enrolled persons prescribed by the [Central Government]. 

12. (i) When a person who is to be attested is reported fit for duty, or has 
Mode of attestation. completed ffie prescribed period of probation, an oath 

or affirmation shall be administered to him in the 
prescribed form by his commanding officer in front of his unit or such portion 
thereof as may be present, or by any other prescribed person. 

^ (2) The form of oath or affibmation prescribed under this section shall 
contain a promise that the person to be attested will be faithful to His Majesty, 
his heirs and^ successors, and that he will serve in the Indian Air Force and go • 
wherever he is ordered by air, land, or sea, and that he will obey all commands 
of any officer set over him, even to the p«ril of his life. 

(3) The fact- of an enrolled person having taken the oath or affirmation 
directed by this section to be taken shall be entered on his enrolment paper, and 


Cb. C. M*-I — '3 
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authenticated by his signature and by the signature of the officei administering 
the oath or affirmation. 

13. The Central Government may at any 
Dbavesal by Centtal Go- timft dismiss from the service any person subject to 

this Act. 

14. The Air Officer Commanding His Majesty’s 
I^missal by the Air Officer Forces in India, or any prescribed officer, may 

Commanding or presmbed <iismiss from the service any person subject 

to this Act other than an officer. 

In. 'JThc prescribed authority may, in conformity with any rules piesciibed 
in this behalf, discharge from service any pefson subject 
“x***®*- to this Act. 

16. Anv enrolled person who is dismissed or discharged from the service 
Certificate to person dis- shall be furnished by his commanding officer with 

missi^ or discharged. a certificate setting forth — 

{a) the authority dismissing or discharging him ; 

(1) the cause of his dismissal or discharge^ ; and 

{c) the full period of his service in the Indian Air Force. 

17. (i) Any enrolled person who is entitled under the conditions of his 

enrolment to be discharged, or whose discharge is 
Discharge and dismissal out oixlered by competent authority, and who, when he is so 
entitled or ordered to be discharged, is serving out of 
India, and requests to be sent to India, shall, before being discharged, be sent 
to India with all convenient speed. 

(2) Any person subject to this Act who is dismissed from the service and 
who, when he is so dismissed, is serving out of India, shall be sent to India with all 
convenient speed : 

Provided that, where any such person is sentenced to dismissal combined 
with any other punishment, sudi other punishment, or, in the case of a sentence 
of imprisonment, a portion of such other punishment, may be inflicted before he is 
sent to India, 

18. (i) The Air OflScer Commanding His Majesty’s Air Forces in India, or 

Reduction prescribed officer, may at any time reduce any 

warrant officer or any non-commissioned officer to a 
lower grade or to a lower rank or to the ranks, or siny airman other than a warrant 
officer or non-commissioned officer to a lower class in the ranks. 

(2) The commanding officer of an acting non-commissioned officer may 
order him to revert to his permanent grade as a nonfcommissio'ned officer, or, if 
he has no permanent grade above the ranks, to the ranks. 

CHAPTER III. 

Punishments and Penal Deductions. 


19. Punishments may be inflicted in respect of offences committed by 
Punishments, persons subject to this Act, and convicted by court- 

martial, according to the scale following, that is to say, — 

(a) death; 

( 4 ) imprisonment, which shall be of two degrees, namely : — 

(1) long imprisonmpt, which shall be rigorous and for a tei'm not less than 
three years and not exceeding fourteen years, and 

(ii) short imprisonment, which may be rigorous or simple, for a term not 
exceeding two years ; 

(c) in the case of airmen, detention for a term not exceeding two years ; 

(«) dismissal from the service ; 

W til® of officers and warrant officers, suspension from rank, pay and 

allowances for a period not exceeding two months ; ^ 

(f) reduction, in the case of a warrant officer, or a non-commissioned officer, 
to a lower grade, or to a lower rank or to tihe ranks ; 
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(g) in the case of officers, warrant officers and non-commissioned officers, 
forfeiture of seniority of rank; 

(A) in the case of officers, warrant officers and non-commissioned officers, 
reprimand or severe reprimand ; 

(i) forfeitures and stoppages as follows, namely: — 

(1) forfeiture of service for the purpose of promotion, increased pay, pension 
or any other prescribed purpose ; 

(ii) forfeiture of any military [naval] ^ or air force decoration or military 
[naval] ^ or air force reward ; 

(iii) forfeiture, in the case of a person sentenced to dismissal from the service, 
of all arrears of pay and allowances due to him at the time of such dismissal ; 

(iv) stoppages of pay and allowances until any proved loss or damage 
occasioned by the offence of which he is convicted is made good ; 

(v) on active service, forfeiture of pay and allowances for a period not 
exceeding three months. 

so. Where in respect of any offence under this Act there is specified a parti- 
cular pimishment, there may be awarded in respect of 
awatd lower offence instead of such particular punishment (but 
^ ' subject to the other provisions of this Act as to punish- 

ments and regard being had to the nature and degree ofthe offence) any one punish- 
ment lower in the above scale than the particular punishment. 

21. (i) Where any person, subject to this Act and under the rank of warrant 

officer, on active service is guilty of any offence, it shall 

^ ' be lawful for a court-martial to award for that offence 

any such punishment as may be prescribed as a field punishment. Field punish- 
ment shall be of the character of personal restraint or of hard labour but shall 
not be of a nature to cause injury to life or limb. 

(2) Field punishment shall, for the purpose of commutation, be deemed to 
stand in the scale of punishments next below dismissal. 

22, A sentence of a court-martial may award, in addition to or without 
any one other punishment, any one or more of the 
punishments specified in clauses (d), (/), (A) and (i) 
of section ig. 

23. A warrant officer or non-commissioned officer 
sentenced by court-martial to imprisonment, detention, 
field punishment or dismissal from the service, shall be 
deemed to be reduced to the ranks, 

24. When any enrolled person on active service has been sentenced by court- 
Rctention in the ranks of n^rtial to dismissal or to imprisonment, whether com- 

person convicted on active bined with dismissal or not, the prescribed officer may 
service. direct that such person may be retained to serve in the 

ranks, and where such person has been sentenced to imprisonment, such service 
shall be reckoned as part of his term of imprisonment. 

25. (i) The [Central Government] may prescribe the minor punishments 

Minor punuhments. which persons sulpect to this Act shall be Uable 

Without the mtervention of a court-martial, ana the 
officer or officers by whom, and the extent to which, such minor punishments 
may be awarded. 

(2) Detention and, in the case of persons subject to this Act on active service, 
any perscribed field punishment may be specified as minor punishments : 

Provided that — 

{a) the term of such detention or field punishment shall not exceed twenty- 
eight days ; and 

(A) detention or field punishment shall not be awarded to any person of 


Combination of punish- 
ments. 


Reduction of non-commis- 
sioned officers and warrant 
officers to ranks. 


LEG. REF. 
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or above tbe rank of non*coinnussioned officer, or who, when he committed the 
offence in respect of which it is awarded, was of or above such rank. 

(SJ The provisions of swtions 77, 78, and 79 shall apply to the proceedings 
of officers empowered to award minor punishments under this section as if such 
officers were courts-martial. 


Deductions from pay and 
aliowanott. 


26. (i) The following penal deductions may be 
made from the pay and allowances of an officer of the 
Indian Air Force, that is to say, — 

(fl) all pay and allowances due to an ofiicer who absents himself without 
leave or overstays the period for which leave of absence has been granted to him, 
unless a satisfactory explanation has been given to his commanding officer and has 
been approved by the [Central Government 1; 

( 6 ) any sum required to make good such compensation for any expenses, 
loss, damage or destruction occasioned by the commission of any offence as may 
be determined by the court-martial by whom he is convicted of such offence [or 
by any officer exercising authority under section 25] ^ ; 

(c) any sum required to make good the pay of any officer or airman which 
he has unlawfully retained or unlawfully refused to pay ; 

(d) any sum required to make good any loss, damage or destruction of 
pubhc or service property which, after due investigation, appears to the [Central 
Government] to have been occasioned by any wrongful act or negligence on the 
part of the officer. 

(2) The following penal deductions may be made from the pay and allow- 
ances of an airman, that is to say, — 

^ (0) all pay and allowances for every day of absence either on desertion or 

without leave or as a pinner of war, and for every day of imprisonment or deten- 
tion awarded by a criminal court, a court-martial or an officer exercising authority 
under section 25, or of field punishment, awarded by a court-martial or such officer • 

(d) all pay and allowances for every day whilst he is in custody on a charge 
for an offence of which he is afterwards convicted by a criminal court or court- 
martial, or on a charge of absence without leave for which he is afterwards awarded 

punishment by an officer exercising authority 

by an offence under this Act committed by him ; 

k, tu 0“ which he is in hoqiital on account of certified 

or imp^encc, such sum as may be prescribed ; uu^wnauci 

forfeited ; ^ allowances ordered by a court-martial to be suspended or 

^ any sum order^ by a court-martial to be stopped : 
caiiovt h required to make good such compensation for any a ype niefi 

“r destruction done by SnTa^^ 

instruments, service necessaries, or iffi 
S r ^ “ VTopcety, as may be awarded by his command^ 

martiiiSSSSS J® ^7 * ^ Court, a court- 

under section asV sccuon 58 or an officer exercising authority 

subject^toA^SSeSiMr^®®? allowances of a person 

in the case of a person sentenced ^ inclusive, shall not (except 

of his pay and ^wances for thS Smth™**^ one-half 

Exflana tum.—For the purposes of “clau ses (a) and (i)— 

LEG. R]^. . 

* Inserted by-Act XXI of 1343, 
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(t) no person shall be treated as absent, imprisoned, or detained, unless the 
absence, imprisonment, or detention has lasted six hours or upwards, except where 
the absence prevented the absentee from fulfilling any air force duty which was 
thereby thrown on some other person ; 

(») a period of absence, imprisonment, or detention which commences 
before and ends after midnight may be reckoned as a day ; 

(in) the number of days shall be reckoned as from the time when the absence, 
imprisomnent, or detention commences ; and 

(tv) no period of less than twenty-four hours shall be reckoned as more than 
one day. 

27. Any sum authorised by this Act to be deducted from the pay and allow- 

ances of any person may, without prejudice to any 
Deductions from public other mode of recovering the same, be deducted from 
money other tiian pay. public money due to him other than a pension. 

28. Any deduction from pay and allowances authorised by this Act may be 

« . . 1. j j remitted in such manner and to such extent and by 

Remission of deductions. authority as may ^m time to time be prescribed. 

29. In the case of all persons subject to this Act being prisoners of war, whoSg 

pay and allowances have been forfeited under sec- 
FrovMon for dependants of (10^ 36, but in reflect of whom a remission has been 
prisonen of war. made under section 28, it shall be lawful, notwith- 

standing any provision in any enactment or any rule of law to the contrary, for 
proper provision to be made by the prescribed authorities out of such pay and 
aUowances for any dqiendants of such persons, and any such remission shall in that 
case be deemed to apply only to the balance thereafter remaining of such pay and 
allowances. 

30. The pay of an ofiScer or airman of the Indian Air Force shall be paid 

without any deduction other than the deductions 
Unauthorised deductions authorised by this Act or by any other enactment for 
forUdden. being in force or prescribed by the [Central 


Government.] 


CHAPTER rV. 


Am Forge Offences. 


Service offences punishable gj. Any person subject to this Act who — 
with deatii. 

(a) shamefully abandons or delivers up any garrison, fortress, post, or 
guard committed to his charge, or which it is his duty to defend, or 

(b) shamefully casts away his arms, ammuni tion or tools in the presence of 
the enemy, or 

(c) treacherously holds corre^onds with or gives intelligence to the enemy, 
or treacherously or through cowardice sends a flag of truce to the onemy, or 

(d) assists the enemy with arms, ammunition, or supplies, or knowingly 

harbours or protects an enemy not being a prisoner, or ^ 

(e) having been made a prisoner of war, voluntarily serves with or volun- 
tarily aids the enemy, or 

(f) voluntarily does when on active service any act calculated , to imperil 
the suc^ of His Majesty’s Forces or any part thereof, or 

(g) treacherously or shamefully causes the capture or destruction by the 
enemy of any of His Majesty’s aircraft, or 

(A) treacherously gives any false air s^nal or alters or interferes with any air 
sigiutl, or 

(t) when ordered by his superior oflBcer or otherwise under orders to carry 
jut any warlike operation in the air, treacherously or shamefully fails to use his 
itmost exertions to carry such orders mto effect, 
hull be punishable with death. 
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Service offences punishable 
ttg it ' 

w 


32. Any person subject to this Act, who, on 

officer lea^ the ranfa in order to 
secure or horses, or on pretence of takmg tvounded men to the 

°(i) without oide« from his superior officer wilfuUy destroys or damages 

any ^soner by want of due precaution or t^ugh disobedience 

of oideS or wiffiil neglect of duty, or, having.been taken prisoner, fails to rejom 

Wi'! Maiestv’s service when able to do so, or _ 

His authority cither holds correspondence with, or gives mteUi- 

vence or sends a flag of truce to the enemy, or • j 

gence,or s writing, or by signals, or otherwise spreads 

rcDorts calculated to create unnecessary ^rjn or de^ondency, or , . , ^ 

^ (/) in action, or prewously to going into action, uses words calculated to . 

create alarm or despondency, or ... ..1. r r 

(g) negUgendy causes the capture or destrucUon by the enemy of any of 

His Majesty’s aircrail, or , . j j ^ 

(h when ordered by his superior officer or otherwise under orders to carry 
nv ^like operation in the air, negligently orjhrough other default fails to 


out any 


use 


his utmost exertions to carry such orders into effect, or 


(fj misbehaves before the enemy in such manner as to show cowardice, 
shall be punishable -with long imprisonment. 

33- (1) Any person subject to this Act who treacherously makes known the 

watchword to any person not entitled to receive, it, or 
Service offence punishato treacherously gives a watchword different from what 
more severely if committed . * received, shall, if he commits the offence on active 
on active service. service, be punishable with death, and, if he commits 

the offence not on active service, with short imprisonment. 

(2) Any person subject to this Act who — 

(a) without due authority alters or interferes with any air signal, or 

(b) forces a safeguard, or 

(c) forces or strikes a sentinel, or 

(rf) breaks into any house or other place in search of plunder, or 
(e) being an airman acting as sentinel, sleeps or is intoxicated, or 
(J) without orders from his superior officer leaves hiff guard, piquet, patrol 
or post, or . ^ ^ 

(g) by discharging fire arms, making signals, using words, or by any means 
whatever, intentionally occasions false alarms, or ‘ 

(A) being an airman acting as sentinel, leaves his post before he is regularly 
relieved, 

shall, if he commits the offence on active service, be punishable with long imprison- 
ment, and, if he commits the offence not on active service, with short imprisonment. 

Service offences punis^blc „ - person subject to this Act who, — 

with short imprisonment. sj-s j jt j . > 

(a) by discharging fire arms, making signals, using Words, or by any means 
whatever, negligently occasions false alarms, or 

(i) m^es known the watchword to any person not entitled to receive it, 
or, without good and sufficient cause, gives a watchword different from what he 
received, or , • ’ 

{c) impedes the provost-marshal or any assistant provost-marshall or any 
officer or non-commissioned officer or other person legally exercising authority 
under or on behalf of the provost-marshall, or, when called on, refuses to assist in 
the execution of his duty the provost-marshall, the assistant provost-marshal, or 
\ny such officer, non-commissioned officer or other person, or 

(d) uses criminal force to or commits an assault on any person bringing 
provisions or supplies to the forces, or commits any offence against the property 
or person of any inhabitant of or resident in the country in which he is serving, or 
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(e) irregularly detains or appropriates to his own unit or detachment any 
provisions or supplies proceeding to the forces, contrary to orders issued in that 
respect, 

shall be punishable with short imprisonment. 

Mutiny. 35. Any person subject to this Act who — 

{a) begins, incites, causes or conspires with any other persons to cause any 
mutiny in any of His Majesty’s naval, mflitary or air forces or 

{b) joins in, or, being present, does not use his utmost endeavours to suppress 
any such mutiny, ^ or 

{c) knowing or having reason to believe in the existence of any such mutiny, 
or of any intention to commit such mutiny, or of any such conspiracy, does not 
without delay give information thereof to his commanding or other superior 
officer, 

shall be punishable with death. 

36. Any p«Eon to thi Act who.- 

{a) uses criminal force to or assaults his superior officer, being in the exe- 
cution gf his office, or 

(b) disobeys in such manner as to show a wilful defiance of authority any 
lawful command given personally by his superior officer in the execution of his office, 
shall be punishable with long imprisonment. 

Insubordination punishable 

more severely if committed on 3^. Any person subject to this Act who — 

active service. 

(a) uses criminal force to or assaults his superior officer, or 
^ (A) uses threatening or insubordinate language to his superior officer, or 

(c) disobeys any la\\’ful command given by his superior officer, 

shall, if he commits the offence on active service, be punishable with long imprison- 
ment, and, if he commits the offence not on active service, with short imprisonment. 

38. Any person subject to this Act who,— 

’ (a) being concerned in any quarrel, affray or disorder, refuses to obey any 
officer (though of inferior rank) who orders him into arrest, or uses criminal force 
to or assaults any such officer, or 

(A) uses criminal force to or assaults any person, whether subject to this 
Act or not, in whose custody he is placed, ^vhether he is or is not his superior officer 
or ' ’ 

(c) resists an escort whose duty it is to apprehend him or to have him in 
charge, or 

(d) being an airman, breaks out of barracks, camp or quarters, or 

(e) neglects to obey any general, local or other orders (not being orders 
^in the nature of a rule or regulation published for the general information and 
guidance of the Indian Air Force), 

shall be punishable with short imprisonment. 

39. Any person subject to this Act who deserts or attempts to desert the service 

j. ^ ^ shall, if he commits the offence when on active service 

or under orders for active service, be punishable with 
long imprisonment and, if he commits the offence under any other circumstances 
with short imprisonment. * 

40. Any person subject to this Act who, when belonging to the Indian Air 

Ftaudutent enlistment. discharge 

. therefrom, or otherwise fulfilled the conditions enabling 

him to enlist, enrol or enter, enrols himself, or enlists in or enters any other of His 
Majesty’s air forces, or any of His Majesty’s military or naval forces, or rc-enrols 
himself in the Indian Air Force, shall be deemed to be guilty of fraudulent enlistment, 
and shall be punishable with short imprisonment. ’ 

41. Any person subject to this Act who, being cognisant of any desertion or 
intended desertion of a person subject to this Act, 
does not fortliwith give notice to his commanding 


GonnivanCe at desertion. 
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officer, or take any steps in his power to can.sc the deserter or intending deserter 
to be apprehended, shall be punishable witli short imprisonment. 

without 42. Any person subject to this Act who — 

(a) absents himself without leave, or 

(i) fails to appear at the time fixed at a parade or place appointed for 
exercise or duty, or goes from thence without leave before he is relieved, or without 
necessity quits his duty or duties, or 

I'-'i {c) being an airman, when in camp or garrison or elsewhere, is found beyond 

any limits fixed or in any place prohibited by any general, local or other order* 
without a pass or written leave from his superior officer, or ' 

(<f) being an airman, without leave from his superior officer, or without due 
cause, absents himself from any school when duly ordered to attend there 
shall be punishable with short imprisonment. ^ 

43. Any officer or warrant officer subject to this Act who behaves in a manner 
from the service. 

A«y P^on «.bjM t. tu. Act »ho._ 

(a) st^^any property of [the Crown] or dishonestly misappropriates or 
converte to his use any property of [the Crown] entrusted to him or ^ 

{b) dishonestly re^vM or retains any property in respect of which an 
office und« claiMc {a) has b«n co^tted, knowing or havinf reason to iSiete 
It to have stolen or dishonestly misappropriated or converted or 

M “f r»» 

(d) steals any property of any air force mess, band or institution or of 
pe^n subject to this Act or serving with or attached to the Indian ^ 

I»ve been stolra or dishonestly misappropriated or conve^ beheve it to 

snail be punishable with long imprisonment. ^ 

Scandalous conduct punish- jc a 

able with sort imprisonment. ^ 5 * Any person subject to this Act who 

(a) does any act, not otherwise specified in this Art witii * * j r 
or to ca^e wrongful gain to one person or wrongfiil loss to’anoAer persJn**^'^’ 

^ ( 4 ) mahngers or feigns or produces disease or inAr»»v t.- " 

ttonally delays Im cure or aggravates his disease or infirmity, or^ “iten- 

(c) wth intent to render himself or any other nerw>Ti*ii», A* r 

tanly causes hurt to himself or any other person” or ^ service, volun- 

. (d) commits any offence df a cruel, 1 1 . , 

to coi^t any such offence and does any act towards its attemps 

shall be punishable with short imprisonmrat. commission, 

46. Any person subject to this Act who t« • 

latoaication. <^*7, S 

airman, with short imprison^nt dismissal fixim ibe service, a^, ^ 

Provided that where the offence of hi>Lr, • 
mrman not on active service or on b co^tted by an 

detention for a period of six months. sentence imposed shaU not 

Pennitting escape of pri- .... 

/.I K ■ subject to this Act who 

(a) whra m command of a guard, piauet ' 

jiroper authority, whether volunta^^’ o&SfS ” ^ without 


charge, or 


- vvXfcJLXVUL 

any person committed to bis 
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(b) voluntarily or negligently allows to escape any person who is committed 
to his charge, or whom it is his duty to keep or guard, 

shall be punishable, if he has acted voluntarily, with long imprisonment, and 
if he has not acted voluntarily, with short imprisonment. 

Irregular keeping in custody 48. Any person subject to this Act who — 

(a) unnecessarily df tains a person in arrest or confinement without bringing 
him to trial or fails to bring his case before the proper authority for investigation, 
or 

(b) having committed a person to the custody of any officer, non-com- 
missioned officer, provost-marshal, or assistant provost-marshal, fails without 
reasonable cause to deliver at the time of such committal, or as soon as practicable 
and in any case within twenty-four hours thereafter, to the officer, non-commissioned 
officer, provost-marshal, or assistant provost-marshal, into whose custody the 
person is committed, an account in writing signed by himself of the offences with 
which the person so committed is charg^, or 

(c) being in command of the guard, does not as soon as he is relieved from 
lis guard or duty, or if he is not sooner relieved, within twenty-four hours after 
a person is committed to his charge, give in writing to the officer to whom he may be 
ordered to report that person’s name and offence so far as known to him, and the 
name and rahk of the officer or other person by whom he was charged, accompanied, 
if he has received the account as above in this section mentioned, by that account, 
shall be punishable with short imprisonment. 

49. Any person subject to this Act, who, being in 
Escape from custody. lawful custody, escapes or attempts to escape, shall be 

punishable with short imprisonment. 

^^^ffences relating to pro- person subject to this Act who — 

(a) commits extortion, or without proper authority exacts from any person 
carriage, porterage or provisions, or 

(b) in time of peace, commits house-breaking for the purpose of plundering, 
or plunders, destroys or damages any field, garden or other property, or 

(c) voluntarily or negligently kills, injures, makes away with, ill-treats or 
loses any animal used in the public service, or 

(d) makes away with, or is concerned in making aw^ay with, any arms, 
ammunition, equipments, instruments, tools, clothing or service necessaries issued 
to him or required to be maintained by him, or 

(e) loses by neglect anything mentioned in clause (d), or 

(f) wilfully damages anything mentioned in clause (d) or any property 
belonging to [the Crown], or to any air force mess, band or institution, or to any 
person subject to air force law, or serving with, or attached to the Indian Air Force, 
or 

(g) sells, pawns, destroys or defaces any medal or decoration granted to him, 
shall be punishable with short imprisonment. 


person subject to this Act who — 

(a) makes a false accusation against any person subject to this Act, knowing 
such accusation to be false, or 

( 3 ) in making any complaint under section 120, knowingly makes any false 
statement affecting the character of any person subject to this Act, or knowingly 
and wilfully suppresses any material fact, or 

(c) obtains or attempts to obtain for himself or for any other person any 
pension, allowance or other advantage or privilege by a statement which is false, 
and which he either knows or believes to be false pr does not believe to be true, or 
by making or using a false entry in any document or by making any document 
containing a false statement, or by omitting to make a true entry or document 
containing a true statement, or 

(d) knowingly furnishes a false return or report of the number or state of 
any men under his command or charge, or of any money, arms, ammunition, 

Ga. G* M»-l— 4 
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«V«W.g, «,uipm.nB. ‘gf °f SSdt'STlS^ 

FoSforS^" » m^e or «nd aay return 

or report of the matters aforesaid, 

shall be punishable with short imprisonment. 

^ « Anv person having become subject to this Act who IS discovered to W 

52. An> person na ^ ^vilfully false answer to any question set forth 

False answers on enrolment, prescribed form, of enrolment which has been 

put to him by the enrolling officer shaU be punishable with short imprisonment. 
Offences relating to Courts- ^3. Any person subject to this Act who, — 

when dulv summoned to attend as a witness before a court-martial, 
intentionally omits to attend or refuses to be sworn or afitoed or to a^wer any 
question, or to produce or deUver up any document or other thing which he may 
have been duly warned and called upon to produce or deliver up, or 

(bi intentionally offers any insult or causes any interruption or disturbance 
to or uses any menacing or disrespectful word, sign or gesture, or is insubordinate 
or violent in the presence of, a court-martial while sitting, or 

(c) having been “duly sworn or aflSrmed before any court-martial or other 
court or officer authorised by this Act to administer an oath or affirmation, makes 
anv statement which is false, and which he either knows or believes to be false or 
docs not believe to be true. 


shall be punishable with short imprisonment. 

OfiFenccs relating to aircraft. 54. Any person subject to this Act who, — 

(a) voluntarily or negligently damages, destroys or loses any of His Majesty^s 
aircraft or aircraft material, or “ 

(i) is guilty of any act or omission likely to cause such damage, destruction 
or loss, or 

(c) is guilty of any act or omission (whether voluntary or otherwise) which 
causes damage to or destruction of any public property by fire, or 

(d) without la\^ffial authority disposes of any of His Majesty’s aircraft or 
aircraft material, or 

(e) is guilty of any act dr omission in flying or in the use of any aircraft, 
or in relation to any aircraft or aircraft material which causes or is likely to cause 
lovss of life or bodily injury to any pei'son, or 


(f) during a state of war voluntarily and without proper occasion or negli- 
gently causes the sequestration, by or under the authority of a neutral State, or the 
destruction in a neutral State of any of His Majesty’s aircraft, 
shall be punishable, if he has acted voluntarily, with long imprisonment, and if he 
has not acted voluntarily, with short imprisonment. 


Miscellaneous air force of- 
fences. 


55. Any person subject to this Act who, — 


{a) strikes or otherwise ill-treats any person subject to this Act being his 
subordinate in rank or position, or 

{b) being in command at any post or on the march and receiving a complaint 
that any one under his command has beaten or otherwise maltreated or oppressed 
any person, or' has disturbed any fair or market, or committed any riot or trespass, 
fails to have due reparation made to the injured person or to report the case to the 
proper authority, or 


(r) by defiling any place of worship, or otherwise, intentionally insults the 
religion or wounds the religious feelings of any person, or 

irf) attempts to commit suicide and does any act towards the commission of 
such offence, or 


(f) being below the rank of warrant officer, when off duty, appears, without 
proper authority, in or about camp or cantonments, or in or about, or when going 
to or returning from, any town or bazar, carrying a swoid, bludgeon or other offensive 
weapon, or 
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(/) directly or indirectly accepts or obtains, or agrees 10 accept or attempts 
to obtain, for himself or for any other person, any gratification as a motive or reward 
for procuring the enrolment of any person, or leave of absence, promotion or any 
other advantage or indulgence for any person in the service, or 

(g) guilty of any act or omission which, though not specified in this Act, 
is prejudicial to good order and air force discipline, 
shall be punishable with short imprisonment. 

56, Any person subject to this Act who attempts to commit an air force 
offence or to cause such an offence to be committed, 
Attempts. such attempt does any act towards the commission 

of the offence may, where no express provision is made by this Act for the punish- 
ment of such attempt, be punished with the punishment provided in this Act for 
such offence. 


57. Any person subject to this Act who abets the commission of any air force 
offence, or of any offence punishable under the Army 
Abetment, Naval Discipline Act or that Act as modified 

by the Indian Navy (Discipline) Act, 1934,!^ tbe Air Force Act or the Indian Army 
Act, 1 91 1, such offence being of the same nature as any air force offence, shall be 
punishable with the punishment provided in this Act for such air force offence. 


58. (i) Any person subject to this Act who at any place in or beyond British 

India commits any civil offence shall be deemed to 
Civil offences. guilty of an air force offence, and, if charged there- 

with under this section, shall be liable to be tried by court-martial and to be 
punished as follows, that is to say : — 

(a) if the offence is one which would be punishable under the law of British 
India with death or with transportation, he shall be liable to suffer any punishment 
other than whipping, assigned for the offence by the law of British India ; and 

(1) in other cases, he shall be liable to suffer any punishment, other than 
whipping, assigned for the offence by the law of British India, or such punishment 
as might be awarded to him in punuance of this Act in respect of an act prejudicial 
to good order and air force discipline : 

Provided that a person subject to this Act who, at any place in British India 
or at any place in which [the Central Government or the Crown Representative] 
exercises powers and jurisdiction by virtue of [the Government of India Act, 1935, 
or of any Crder in Council made under the Foreign Jurisdiction Act, 1890] and 
while not on active service, commits an offence of murder or culpable homicide 
against a person not subject to this Act or an offence of rape, shall not be deemed 
to be guilty of an air force offence and shall not be tried by court-martial. 

(2) The powers of a epurt-martial to charge and to punish any person under 
this section shall not be affected by reason of the civil offence with which such person 
is charged being also an air force offence. 


CHAPTER V; 

Arrest and Proceedings before Trial. 

59. (i) Any person subject to this Act who is 

Custody of offenders. charged with an offence may be taken into air force 

custody. 

(2) Any such person may be ordered into air force custody by any superior 

officer. 

(3) The charge against every person taken into air force custody shall, 
without unnecessary delay, be investigated by the proper authority, and as soon as 
may be, either proceedings shall be taken for punishing the offence, or such person 
shall be discharged from custody. 


LEG. REF. 

^ Inserted by Act XXXV of 1934, 
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6 0. Whenever any person subject to this Act, who is accused of any offence 

under this Act, is within the jurisdiction of any Magis- 
Attest by civU authoritiw. trate or police-ofiScer such Magistrate or oiEcer sh^ 

aid in the apprehension and delivery to air force custody 
of such person upon receipt of a written application to that effect signed by his 

commanding officer. , . * t i.- j- 

61. (r) Whenever any person subject to this Act deserts, nis commanding 

officer shall give witten information of the desertion 
Capture of deserters. authorities as, in his opinion, may be able 

to afford assistance towards the capture of the deserter ; and such authorities shall 
thereupon take steps for the apprehension of the said deserter in like manner as if 
he were a person for whose apprehension a warrant had been issued by a Magis- 
rate and shall deliver the deserter, when apprehended, to air force custody. 

fa) Any police-officer may arrest without warrant any person reasonably 
believed to be subject to this Act and to be travelling without authority, and shall 
bring him without delay before the nearest Magistrate, to be dealt with according 
to law. 

62. (i) When any person subject to this Act has been absent without due 

authority from his duty for a period of twenty-one 
Inquiry on absence without Jays, a court of inquiry shall, as soon as practicable, be 
assembled and, upon oath or affirmation administered 
in the prescribed manner, shall inquire respecting the absence of the person, and 
the deficiency, if any, of property of [the Crown] entrusted to his care, or of his 
arms, ammunition, equipments, instruments, clothing or necessaries ; and, if 
satisfied of the fact of such absence without due authority or other sufficient cause, 
the Court sh^ declare such absence and the period thereof, and the said deficiency, 
if any; and the commanding officer of the unit to which the person belongs shall 
enter in the court-martial book of the unit a record of the declaration. 

(a) If the person declared absent does not afterwards surrender, or is not 
apprehended, he shall, for the purposes of this Act, be deemed to be a deserter. 

63. For the prompt and instant repression of irregularities and offences 

^ . committed in the field or on the march, provost- 

Frovos-mars . marshals may be appointed by the Air Officer Com- 

manding His Majesty*s Air Forces in India ; and the powers and duties of such 
provost-marshals shall be regulated according to the established custom of war and 
the rules of the' service. 

64. The duties of a provost-marshal so appointed are to take charge of persons 

in air force custody, to preserve good Order and 
Duties and powers. discipline and to prevent breaches thereof by persons 

subject to this Act. 

He may at any time arrest and detain for trial any person subject to this 
Act who commits an offence and may also carry into effect any punishments to 
be inflicted in pursuance of the sentence of a court-martial. 

CHAPTER VI. 

Constitution, Jurisdiction and Powers of Courts-martial. 

Kinds of courto-martial. ^ ® 5 ; For the purposes of this Act there shall be 

three kinds of courts-martial, that is to say, — 

(i) general courts-martial; 

(a) district courts-martial ; and 
(3) field general courts-martial. 

66. A generad court-martial may be convened 
by the [Central Government] or by any officer 
empowered in this behalf by warrant of the [Central 
Government]. 

67. A district court-martial may be convened by 
district any authority having power to convene a general court- 

martial, or by any officer empowered in this behalf by 
warrant of any such authority. 


Powerv.to convene general 
courts-martial. 


Power to convene 
courts-maxtial. 
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68. A warrant issued under section 66 or section 67 
limitation of powers of contain such restrictions, reservations or condi- 

convimmg authorities. ^ authority issuing it may think fit. ' 


Gonvening of field general 
courts-martial. 


69. The following authorities shall have power to 
convene a field general court-martial, that is to say, — 

(a) an authority empowered in this behalf by an order of the [Central 
Grovernment]; 

{b) on active service, the commanding officer of the forces in the field, or any 
ofiicer empowered by him in this behalf 

(f) the commanding officer of any detached portion of the Indian Air Force 
on active service, when, in his opini^, it is not practicable, with due regard to 
discipline or the exigencies of the service, that an offence should be tried by a general 
court-martial, and circumstances prevent a reference to higher authority. 

70. A general court-martial shall consist of not less than five officers each of 
whom must have held a commission during not less 
Gompoflition of general than^three whole years and of whom not less than four 
must be of a rank not below that of a flight lieutenant. 

71. A district court-martial shall consist of not 
less than three officers. 

72. A field general court-martial shall consist of 
not less than three ofiicers. 


courts-martial. 


Composition 

courts-martial. 


of district 


Composition of field gene- 
ral courts-martial. 


Dissolution 

martial. 


of 


73. (i) If a court-martial after the commence- 
courts- ment of a trial is reduced below the smallest number of 
officers of which it is by this Act required to consist, 
it shall be dissolved. 

(2) If, on account of the illness of the accused before the finding, it is im- 
possible to continue the trial, a court-martial shall be dissolved. 

(3) Where a court-martial is dissolved under this section, the accused may 
be tried again. 

Jurisdiction and powers of 74* Save as otherwise provided by or under this 
courts-martial generally. Act, courts-martial shall have — . 

(fl) jurisdiction to try and to punish all air force offences, and all civil 
offences committed by persons subject to this Act ; 

(6) exclusive jurisdiction to try all air force offences which are not also 
civil offences ; and 

(c) exclusive power to award the punishments specified in this Act. 

" 75* A general or field general court-martial shall 

^rasdxc^n and powers ^ hdiwe power to try any person subject to this Act for 
o^^ma^al. offence made punishable therein, and to pass any 

sentence authorised by this Act. 

76. A district court-martial shall have power to try any person subject to 

this Act other than an officer for any offence made 
powers of punishable therein, and to pass any sentence authorised 
district courts-marual. ^ sentence of death or imprison- 

ment for a term exceeding two years. 

77. When any person subject to this Act has been acquitted or convicted of 

p - j 1 an offence by a court-martial or by a criminal court. 

Prohibition of second trial. summarily dealt with for an offence under 

section 25, he shall not be liable to be tried again for the same offence by a court- 
martial. 

78. No trial by court-martial of any person subject to this Act for any offence 

limitation of trial (other than an offence of mutiny, desertion or fraudu- 

lent enlistment) shall be commenced after the expiration 

of three years from the date of such offence, and no such trial for an offence of 
desertion (other than desertion on active service) or of fraudulent ©alistment shall be 
commencra if the person in question has, subsequently to the commission of the 
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offence, served continuously in an excmpl^ manner for not less than three years 

with any portion of His Majesty’s “ mutiny ” means any of the 

Explanation, — For the purposes of this section ni y 

offences specified in section 35. . . , 

Flaoe of trial. whatever. • j* *• 

80. When a criminal Court and a court-marti^ dheretion 

respect of a civil offence, it shall be m Ae diswetion 

Order in case of concurrent qJ prescribed air force authority to decide oetore 
jur^ciion of criminal court , . , ^ proceedings shall be instituted, and, 

and court-martial. authority decides that they shall be imtituted 

before a court-martial, to direct that the accused person shall be detame m air 
force custody. . . v j 

81. (i) When a criminal Court having jurisdiction of opmon 

^ ^ ings ought to be instituted before itseff m respect of. 

Power of czizninal court to g^j^y cjyjj offence, it niay, by written notice, require the 
require delivery of offender. pr^cribed. air force authority at the option of su^ 

authority either to deliver over the offender to the near^t Magisttate to e 
pzx>ceeded against according to law, or to postpone proceedings pending a reier- 
cnce to die [Central Government]. ir j 

(2) In every such case the said authority shall either deliver over the offends 
in compliance with the requisition or shall forthwith refer the question as to the 
oouxt l^re which the proceedings are to be instituted for the detommation 01 
the [Central Gk>vemmentj, whose order upon such reference shall be nnal. 

82. (i) Notwithstanding anything contained in section 26 of the General 

Trial bv court-martial no Act, 1897, or in section 403 of the Code of 

bar to subBcqueut trial by Criminal Procedure, 1898, a person convicted or 
crixuinal Court. acquitted by a court-martial may be afterwards tried 

by a criminal Court for the same ofience or* on the same facts. 

(2) If a person sentenced by a court-martial in pursuance of this Act to 
punishment for an offence is afterwards tried by a criminal^ Court for the saiM 
offence or on the same facts that Court shall, in awarding punishment, have regard 
to the air force punishment he may already have undergone. 

CHAPTER VII. 

Procedure of Gourts-martial. 

P „ 83. At every court-martial the senior member 

^ shall sit as president. 

84. Every general court-martial shall, and every district court-martial may, 

AA be attended by a judge advocate, who shall be cither 

‘ an oflScer bdonging to the department of the Judge 

Advocate-General in India, or, if no such officer is availably, a fit person appointed 
by the convening officer. 

85. (i) At all trials by courts-martial, as soon as the Court is assembled, the 

ChallenM. names of the president and members shall be read over 

to the accused, who shall thereupon be asked whether 
he objects to being tried by any officer sitting on the Court. 

{2) If the accused objects to , any such officer, his objection, and also the 
reply thereto of the officer objected to, shall be heard and recorded, and the remainirg 
officers of the Court shall, in the absence of die challenged officer, decide pn the 
objection. 

(3) If the objection is allowed by one-half or more of the votes .of the officers 

entitled to vote, the objection shall be allowed, and the member objected to shaU 
re^, and his vacancy nfay be filled m the presdrihed manner, by another officer, 
Sttbj^t to the siame right of the acciSui^, to object. ; 
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(4) When no challenge is made, or when challenge has been made and 
disallowed, or the place of every officer successfully challenged has been filled by 
another officer to whom no objection is made or allowed, the Court shall proceed 
with the trial. 

86. (i) Every decision of a court-martial shall be passed^ by an absolute 
, 'majority of votes : and where there is an equality of 

Voting o mem ere, votes, as to either finding or sentence, the decision shall 

be in favour of the accused : 

Provided that no sentence of death shall be passed without the concurrence 
of two-thirds at the least ojf the members of the Court. 

(2) In matters other than a challenge or the finding or sentence, the president 
shall have a casting vote. 

^ 87. An oath or aflSurmation in the prescribed form 

Oaths of president and shall be administered to every member of every comt- 
members. martial and to the judge advocate at the beginning 

of the trial. 

88. Every person giving evidence at a court-martial shall be examined on 

oath or affirmation, and shall be duly sworn or affirmed 
in the presenbed form. 

89. (i) The convening officer, the prerident of the Court, the judge advocate, 

. - . or the commanding oflScer of the accused person, may, 

s^immons under his hand, require the attendance 
jxLenti. ’ before the Court, at a time and place to be menfionfcd 

in the summons, of any pei'son either to give evidence 
or to produce any document or other thing, 

(2) In the case of a witness amenable to air force [, naval] ^ or military autho- 
rity, the summons shall be sent to the officer commanding the corps, [ship,] ^ imit, 
department or detachment to which he belongs, and such officer shall serve it 
iqion him accordingly. 

(3) In the case of any other witness, the summons shall be sent to the Ma^- 
trate within whose jurisdiction he may be or reside, and such Magistrate sh^ give 
effect to the summons as if the witness were required in the Court of such Magistrate* 

(4) When a witness is required to produce any particular document or other 
thing in his possession or power, the summons shall describe it with reasonable 
precision. 

(5) Nothing in this section shall be deemed to affect the Indian Evidence 
Act, 1872, sections 123 and 124, or to apply to any document in the custody pf the 
postal or telegraph authorities. 

(6) If any document in such custody is, in the opinion of any District Magis- 
trate, Chief Presidency Magistrate, High Court or Court of Session, wanted for the 
purpose of any court-martial, such Magistrate or Court may require the postal or 
telegraph authorities, as the case may be, to defiver such document to such person 
as ^ch Magistrate or Court may direct. 

(7) If any )5uch document is, in the opinion of any other Magistrate or of 
any Commissioner of Police or District Superintendent of Police, wanted for any 
such purpose, he may require the postal or telegraph authorities, , as the case ma.y 
be, to cause search to be made for and to detain such document pending the orders 
of any such District Magistrate, Chief Presidency Magistrate or Court. 

90. (i) Whenever, in the course of a trial by court-martial, it appears to the 

' . . . Court that the examination of a witness is necessary 

d^tonmissions to obtain cvi- of justice, and that the attendance of such 

witness cannot be procured without an amoimt of delay,. , 
e^ense or inconvenience which, in the circumstances of the case, would be un- 
reasoimble, such Court may address the Judge Advocate-General' m order 'that a 
"commission to take the evidence of such witness may be issued. . . • 

LEG.KEF. ■ ' 
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? f2) The Judge Advocate-General may then, if he thinks necessary, issue a 

commission to any Presidency Magistrate, District Magistrate or Magis^ate of the 
first class, within the local limits of whose jurisdiction such witness resides, to take 
the evidence of such \idtness. 

(3) When the witness resides in [any Indian State or tribal area] in which 
there is an ofBcial representing [the Central Government or the Crown Repre- 
sentative] the commission may be issued to such official. 

(4) The Magistrate or official to whom the commission is issued, or if he is 
the District Magistrate, he or such Magistrate of the &st class as he appoints in this 
behalf, shall proceed to the place where the witness is or shall summon the witness 

• before him shall take-down his evidence in the same manner, and may for this 
purpose exercise the same powers, as in trials of warrant-cases under the Code of 
Criminal Procedure, 1898. ^ . . ’ . 

(5) Where the commission is issued to such official as is mentioned in sub- 
section (3), he may delegate his powers and duties under the commission to any 
official subordinate to him whose powers are not less than those of a Magistrate of 
the first class in British India. 

(6) When the witness resides out of India, the comm^ion may be issued^to 
any British Consular officer, British Magistrate or other British official competent 
to administer an oath or afiSrmation in the place where such witness resides* 

(7) The prosecutor and the accused person in any case in which a commission 
is' issued may respectively forward any interrogatories in writing which the Court 
may think relevant to the issue, and the Magistrate or official to whom the com- 
mission is issued shall examine ffie \Atness upon such interrogatories. 

(8) ^hc prosecutor and the accused person may appear before such Magis- 
trata or omdal by pleader or, except in the case of an accused person in custody, 
in perscm».and may examine, cross-examine and re-examine (as the case may be) 
the said witness. 

(9) After any commission issued under this section has been duly execute, 
it shall be returned, together with the deposition of the witness examined ffiereunder, 
to the Judge Advocate-Gmeral. 

(10) On receipt of a commission and d^osition 'returned under sub-section 
( 9 )> Judge Advocate-General shall forward the same to the Court at whose 
instance the commission was issued or, if such Court has been dissolved, to any 
other court convened for the trial of the accused person ; and the commission, 
the return thereto and the deposition sshall be open to the inspection of the pro- 
secutor and the accused person, and may, subject to all just exceptions, be read 
m evidence in the case by either the prosecutor or the accused, and shall form 
part of the proceedings of the Court. 

" (ii) In eveiy case in which a commission is issued under this section the 
tnm may be adjourned for a specified time reasonably sufficient for the execution 


return of the commission. 

Explanation , — ^In this section, the espression ■ 
means the Judge Advocate-General in India and 
Advocate-General, 


* Judge Advocate-General ** 
includes a Deputy Judge 


CSonvictioii of one ofifence 
pernomble on charge of an- 
other. 


91. (i) A person charged before a court-martial 
with desertion may be found guilty of attempting to 
desert or of being absent without leave. 

* 'V charged before a court-martial with attempting to desert 

may be found guilty [ * * ]^ of being absent without leave. 

^ A person charged before a court-martial with using criminal force may Be 

found guilty of assault. ^ 

(4) A person diarged before a court-martial with using threatening language,, 

may be guilty of using iosubordinate language. 

(5) A person charged before a ^court-martial with asay of the offences specified* 


. ^ ^ LEG. REF. 
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cj clause (a), clause (fc), clause {d) or clause (e) of section 44 may be found guilty 
of any other of these offences with which he might have been charged. 

(6) A person charged before a court-martial with an offence punishable 
under section 58 may be found guilty of any other offence of which he might have 
been found guilty if the provisions of the Code of Criminal Procedure, 1898, were 
applicable. 

(7) A person charged before a court-martial with any other offence under 
this Act may, on failure of proof of an offence having been committed in circum- 
stances involving a more severe punishment, be found guilty of the same offence 
as having been committed in circumstances involving a less severe punishment. 

(8) A person charged beforjj a court-martial with any offence under this 
Act may be found guilty of having attempted to commit or of abetment of that 
offence although the attempt or abetment is not separately charged. 

92. The Indian Evidence Act, 1872, shall, subject 
General rule as to evidence, to the provisions of this Act, apply to all proceedings 

before a court-martial. 

93. A court-martial may take judicial notice of 
any matter within the general' nav^, military or air 
force knowledge of the members. 

In any proceeding xmder this Act, any application, certificate, warrant 
reply or other document purporti^ to be signed by an 
Presumption as to signatures, o&er in [the service of the Grown] shall, on pro- 
duction, be presumed to have been duly signed by the 
person and in the character by whom and in which it purports to have been 
signed, until the contrary is shown. 

95. Any enrolment paper purporting to be signed by an enrolling officer 

shall, in proceedings under this Act^ be evidence of 
Enrolment paper as evi- the person enrolled having given the answers to questions 
wWch he is therein represented as having given. The 
enrolment of such person may be proved by the production of a copy of his enrol- 
ment paper purporting to be certffied to be a true copy by the officer having the 
custody of the enrolment paper. 

96. (i) A letter, return or other document respecti^ the service of any 
person in, or the dismissal or discharge of any perron 
from, any portion of His Majesty’s Forces, or respecting 
the circumstance of any person not having served in, or 

belonged to, any portion of His Majesty’s Forces, if purporting to be signed by or 
on behalf of the [Central Government] or the Commander-in-Chief in India or 
by any prescribed officer, shall be evidence of the fa^ stated in such letter, return or 
other document. 

(2) An Army List, [Navy list,] ^ Air Force List or Gazette purporting to be 
published by authority shall be evidence of the status and rank of the officers or 
warrant officers therein mentioned, and of any appointment held by such officers 
or warrant officers and of the corps, [ship,]^ unit, battalion, arm, branch or dq>art- 
ment of the service to which such officers or warrant officers belong. 

(3) Where a record is made in any service book in pursuance of this Act 
or of any rules made therefrnder or othenrae in pursuance of air force duty, aiid 
purports to be signed by the commanding officer or by the officer whose duty it is 
to make such record, such record shall be evidence of the facts thereby sUted. 

(4) A copy of any record in any service book purporting to be certified to be 

a true copy by ffie officer having the custody of such book shall be evidence of such 
record. ... 

^ (5) Where any person subject to this Act is being tried on a charge of desertion 

or> of abronce without leave, a^ such person has surrendered himself into t&e 
custody of, or has been apprdiended by, a provost-mar^al, assistant provost- 
marshd or other officer, or any portion of His Majesty’s Foroes, ■ a certificate 

LEG- ref. ' • ■ • 
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purportiiiK to be signed by such provost-marshal. assistant prowst-inMs^ or othw 
Er^by Ae oW of that portion of Hm s ^ 

stating the f^t, date and place of such surrender or apprehension, shall be evidence 

of the subject to this Act is being tried on a c^r^ of dese^on 

or of ateeaice without kave, and such persoi^as 

of, or has been apprehended by, a poUceKifficer not below the rank of ^ o^ m 
charge of a poliS^tation, a certificate pi^ortog to be 

ofiBcCT and stating the feet, date and place of such surrender or apprehension, shall 

be evidence of the matters stated. r'»,»Tn;..oi 

f 7) Any document purporting to be a report imder the hand of any Chemical 
or Assistant Chemical Examiner to Government upon any mattCT or 
tlimg duly submitted to Him fi>r exami^tion or analysu and report may be used 
as evidence in any proceeding under this Act. 

07, (i) If at any trial for desertion, absence without leave, ovmtayi^ 
Icsivc or uot r^oining when. w&meQ for serviccj tiic 
Reference by accused to person tried states in his defence any sufElcient or 
Govenunent officer. reasonable excuse for his unauthorised absence, and 

refers in support thereof to any officer in [the service of the Grown], or if it 
appears that any such officer is likely to prove or disprove the said statement in 
the defence, the Court shall address such officer, and adjourn until his reply is 

received. j t.- 

(a) The written reply of any officer so referred to shall, if signed by him, 
•be recrived in evidence and have the same effect as if made on oath before the Court. 

(3) If the Court is dissolved before the receipt of such reply, or if the Court 
omits to comply with the provisions of this section, the convening officer may, 
at his discretion, annul the proce^ings and order a fresh trial by the same or another 
court-martial. 

98. (i) When any person subject to this Act has been convicted by a Court- 
' martial of any offence such court-martial may inquire 

Evidence of previous con^ into and reedive and record evidence of, any previous 
victions and service character, convictions of such person, either by a court-martial 

established under this Act or any other -enactment 
or by a criminal court, and may further inquire into and record the service character 
of such person. ^ ^ ^ • 

(2) Evidence received jinder this section may be either oral or in the shape 
of entries in, or certified extracts from, court-martial books or other official records ; 
and it shall not be necessary to give notice before trial to the person teied that 
evidence as to his previous convictions or service character will be received. 

' 99« When any property regarding which any offence appears to have been 

^ committed, or which appears to have been used for 
OrfCT for CTstody yid commission of any offence, is produced before a 

court-martial during a trial, the Court may make such 
order as it thinks fit for the proper custody of such 
property pending the conclusion of the trial, and if the property is subject to speedy 
or natural decay may, after recording such evidence as it thinks necessary, onier it 
to be sold or otherwise disposed of. 

' ' CHAPTER VIIL 

CONFIRMATrON, REVISION, PaRDON AND REMISSION OF SENTENCES. 

100. No finding or ‘sentence of a general or district 
court-martial shall be valid except so for as it may be 
confirmed as provided by this Act. 

101. The findings and sentences of general courts- 
martial may be confirmed by the [Central Govern- 
ment] or by. any officer empowered in this behalf 
by warrant of the [Central GovemmentJ. 


Finding and sentence in- 
valid wi^ut confinnation. 

# 

Power to oanfinn finding 
and sentence of general court- 
martial. 
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102. The findings and sentences of district courts- 
Power to rnnfirm fitiriing maitial may be confirmed by any authority having 
and sentence of district court- power to convene a general court-martial, or by any 
martial. offiiccr empowered in diis behalf by warrant of any such 

authority. 


Limitation of powers of 
confinning authorities. 


Confirmation of finding and 
sentence of field general court- 
martisd. > 


103. A warrant issued under section loi or sec- 
tion 102 may contain such restrictions, reservations or 
conditions as the authority issuing it may think fit. 

104. (i) Save as provided in sub-sections (2) 
and (3), a finding and sentence of a field general 
court-martial shall not require to be confirmed, and 
may be carried out forthwith. 


(2) The finding and sentence of a field general court-martial shall require 
to be confirmed — 


(a) in the case of the trial of an ojSElcer, 

(b) in the case of a sentence of death or of imprisonment for a term exceeding 
two years, and 

(c) in any other case if so ordered by the convening authority. 

(3) Such finding and sentence may be confirmed by the convening authority 
or, if the convening authority so directs, by an authority superior to the convening 
authority. 


105. Subject to such restrictions as may be contained in any warrant issued 

under section 101 or section 102, a confirming authority 
Power of confinnit^autho- i* confirms the sentence of a' court-martial, 

rity to mitigate, remit or mitigate or remit the punishment thereby awarded, or 
commute sentences. commute that punishment for any punishment or punish- 

ments lower in the scale laid down in section 19. 

106. When any person subject to this Act is tried and sentenced by court- 

martial while on board ship, the finding and sentence 
Confirmation of finding ^ confirmed and executed on board ship 

sentence on board ship. may be confirmed and executed in like manner as if 
’ such person had been tried at the port ordisembarka- 
tion. 


107. (i) Any finding or sentence of a court-martial which requires con- 

firmation may be once revised by order of the confirm- 
^eviaon of finding or sen- authority ; and on such revision, the Court, if so 

directed by the confirming authority, may take addi- 
tional evidence. 

(2) The Court, on revision, shall consist of the same officers as were present 
when the original decision yras passed, unless any of those 'ofiicers are unavoidably 
absent. 


(3) In case of such unavoidable absence the cause thereof shall be duly 
certified in the proceedings, and the Court shall proceed with the revision, provided 
that if a general court-martial, it still consists of five officers, or, if a district court- 
martial, pf three officers. 

.•[108. (i) Where a finding guilty by a court-martial, which has been 
confirmed, or which does not require confirmation, is 
found for any reason to be invalid or cannot be sup- 
ported by the evidence, the authority which would have 
had power imder section no, to commute the punish- 
ment awarded by the sentence, if the finding had . been valid,' may 
substitute a new finding, if the new finding could have been validly made by thte 
court-martial on the charge and if it appears that the court-martial must , have b^ 
satisfied of the facts establishing the offence q)ecifiai or involved in tiblc new finding,, 
and may pass a sentence for the said offence. 


Substitution of a valid find- 
ing or sentence for an invalid 
findings or sentence. ' 
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^ (2) Where a sentence passed by a court-martial, which has been confirmed, 
or which docs not require confirmation, not being a sentence passed in pursuance 
of a new finding substituted under sub-section (r), is found for any reason to be 
invalid, the authority which would have had power under section 1 10 to commute 
the punishment awarded by the sentence if it had been valid may pass a valid 
sentence. 

(3) The punishment awarded by a sentence passed under sub-section (i) 
or sub-section (2) shall not be higher in the scale of punishments than, or in excess 
of the punishment awarded by the sentence for which a new sentence is substituted 
under this section.]^ 

^09. (i) Whenever, in the course of a trial by court-martial, it appears 

. . , to the Court that the person charged is of unsound mind 

a accused is ^nd consequently incapable of making his defence, or 

that such person committed the act alleged, but was 
by reason of unsoundness of mind incapable of knowing the nature of the act or 
that it was wrong or contrary to law, the Court shall record a finding accordingly, 
and the president of the Court shall forthwith report the case to the confirming 
authority or, in the case of a field general court-martial, to the prescribed officer. 

(2) A confirming authority to whom a case is reported under sub-section (i) 

may, if it docs not confirm the finding, take steps to have the accused person tried 
by the same or another court-martial for the offence with which he was oriffinallv 
charged. ® ^ 

(3) A prescribed officer to whom a c^e is reported under sub-section (i) 
Md a wnfirming authority confirming a finding in any case so reported to it shall 
oracr the accused person to^be kept in custody in the prescribed manner, and 
where the confirming authority is not itself the [Central Government] shall report 
the case for the orders of the [Central CJovemment]. 

(4) On receipt of a report under sub-section (i) or sub-seetton (3), the 
Cratral Government] may order the accused person to be detained in a lunatic 
asylum or other suitable place of safe custody. 

. (5) an accxised person, having been found by reason of unsoundness 

ot mind h> he incapable of making his ddTence, is in custody or imder detention, 
the prescribed officer may — 

j. person is in custody under sub-section (3), on the report of a 

medical officer that he is capable of making his defence, or 

k , , “ de^ed under sub-section (4), on a certificate such 

M IS rrferred to m section 473 of the Code of Criminal Procedure, 1898, 

steps to Imye such person tried by the same or another court-martial for the 

ofc that the offence isTciS 

ozience, Dy a cnmmal court. * 

Shan order ^de by, the prescribed officer under sub^iection (5) 

Shah torthwith be sent to the [Central Government]. 

1 10. (i) When any person subject to this Act has been convicted by a court- 
Paidons and lemissions. martial of ^y offence, the [Central Government] 

. * ^ the prescribed officer may — 

seatenc^ Mnditions or upon any conditions which the peison 

ta. 

has ^ P«^“ ^ been pardoned or a punishment 

S^isKit th? pardon or 

— -£ not fu lfilled, such authority may cancel the pardon or 

, „ ,, LEG. ref. 

‘S. loBniljititutBdbjrActXXlof 1943. 
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remission, and thereupon the sentence of the Court shall be carried into effect as if 
such pardon had not been granted or such punishment had not been remitted : 

Provided that in the case of a person sentenced to imprisonment, such per- 
son shall undergo only the unexpired portion of his sentence, 

(3) VVhen under the provisions of section 23 a non-commissioned oflGicer 
is deemed to be reduced to the ranks, such reduction shall, for the purposes of this 
section, be treated as a punishment awarded by sentence of a court-m^al. 


CHAPTER IX. 

Execution of sentences and Disposal of Property. 


in. 


Sentence of death. 


1 12. Whenever 


Commencement of sentence 
of imprisonment 




Execution of 
imprisonment. 


sentence of 


In awarding a sentence of death a court-martial shall, in its discretion, 
direct that the offender shall suffer death by being 
hanged by the neck until he be dead, or shall suffer 
deadi by being shot to death, 
any person is sentenced under this Act to imprisonment, 
the term of his sentence shall, whether it has been 
revised or not, be reckoned to commence on the day 
on which the original proceedings were signed by the 
president. 

Whenever any sentence of imprisonment is passed under this Act, or 
whenever any sentence so passed is commuted to 
imprisonment, the confirming officer, or, in the case 
of a sentence which does not require confirmation, the 
Court or in either case such officer as may be prescribed may direct either that the 
sentence shall be carried out by confinement in a civil prison or by confinement in a 
military or air force prison, and the commanding officer of the person under sentence 
or such other officer as may be prescribed, shall forward a warrant in the prescribed 
form to the officer in dhiarge of the prison in'which the person under sentence is to be 
confined and shall forward him to such prison with the warrant : 

Provided that in the case of a sentence of imprisonment for a period 
not exceeding three months, in lieu of a direction that the sentence shall be* carried 
out by confinement in a civil, military or air force prison, a direction may be 
made that the sentence shall be carried out by confinement in air force custody ; 

Provided further that on active service a sentence of imprisonment may be 
carried out by confinement in such place as the officer commanding the forces in the 
fidd may firom time to time appoint.]^ 

1 14. Whenever, in the opinion of the Air Officer Commanding His Majcsty*s 
Air Forces in India, any sentence or portion of a sentence 
of imprisonment cannot, for special reasons, conveniently 
be carried out in accordance with the provisions of 
section 113, such officer may direct that such sentence 
or portion of sentence shall be carried out by confine- 
ment in any civil prison or other fit place. 

1 15- When any sentence of detention is passed under this Act, or when any 
sentence so passed is commuted to detention, the 
punishment shall be carried out by detaining the 
offender in any mUitary or air force detention barracks, 
detention, cells or other military or air force custody. 

[i 16. Whenever an order is duly made under this Act setting aside or varying 
any sentence, order or warrant under which any ]pers6n 
is confined in a civil, military or air force prison a 
warrant in accordance .with such, order shall be for-' . 
warded by the prescribed officer to the officcr-in-charge of the prison in which sodh 
person is confined.]® 


Execution of sentence of 
impzisonment in special cases. 


Execution 

delation. 


of sentence of 


Communication of certain 
orders to prison officers. 


. LEO. REF. 

^Siibstituted by ActJXlV of 1943- 


2 Substituted by Art XXI of 1943 ^ 
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1 1 7 . Where a sentence of transportation is imposed by court-martial under 

section 5$, the offender, until he is transported, shall be 
OEoidcrs sentenced to trans- with in the same manner as if he had been sen- 

portation how dealt with until tenced to rigorous imprisonment, and shall be deemed 
transported, to have been undergoing his sentence of transportation 

during the term of his imprisonment. 

1 18. When a sentence of fine is imposed by a court-martial under section 58 

Ejcecution of sentence of withm British India or not, 

fine. a copy of such sentence, signed and certified by the 

president of the court or the officer holding the trial, as 
the case may be, may be sent to' any Magistrate in British India, and such 
Magbtrate shall thereupon catise the fine to be recovered in accordance with the 
provisions of the Code of Criminal Procedure, 1898, for the levy of fines as if it was 
a sentence of fine imposed by such Magistrate.. 

1 19. (i) After the conclusion of a trial before any court-martial, the Court 

A- 1 ^ authority confirming its finding or sentence 

any au^rity superior to such authority, or, in the 
fence comniitted. case of a findmg or sentence which does not require 

confirmation, the officer commanding the unit within 
which the trial was held, may niake such order as it or he thinks fit for the disposal 
by destruction, confiscation, delivery to any person claiming to be entitled to pos- 
sesion thereof, or otherwise, of any property or document produced before the 
Court or m its custody, or regarding which any offence appears to have been com- 
mitted or which has been used for the commission of any offence. 

(2) Where any order has been made under sub-section (i) in respect of 
property regarding which an offence appears to have been committed, a copy of 
such ordw sign^ and certified by the authority making the same may, whether me 
trial was held^ within British India or not, be sent to a Magistrate in any presidenev- 
toym or distnct m which such property for the time being is, and such Magistrate 
shall thCTwpon cause ffie order to be carried into effect as if it was an order passed 
by such Magistrate under the provisions of the Code of Criminal Procedure, 1898. 

Explanaiim.—ln this section the term property ” includes in the case nf 
property regarding wMcb an offence appears to have been conunittedTnot only 
^ ^ originally in the possession or under the control of anv 

u ^ converted ol 
d^^OT o&tS?^ acquired by such conversion or exchange whether imme- 

[ 119-A. (r) The Cen^ ^vj^ent may set apart any building or part 
^biaunent and regu- " ^ buflding or any place under its control as an air 
^ detention barracks for the confienment 

and detention banracks. o^pe^ns sentenced to imprisonment or detention under 

tais Act. 

(a). The Central Government may by rules provide— 

gov«J2 and po«.. tapeott.,, 

fcr dMentiOT Hrerdn and 

disc^ and thn inamtennnc*.of 

ntherwJse, of ofiencea committed ^ them ' ^ P*”atial coirection, restiaint or 

indictojt^- ^ 
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than if is under the law for the time being in force relating to civil prisons in British 
India. 

(3) Rules made under this section may provide for the application to air 
force prisons or detention barracks of any of the provisions of the Prisons Act, 1894 
(IX of 1894), relating to the duties of officers of prisons and the punishment of 
persons not prisoners.]^ 

CHAPTER X. 

Special Rules relating to Persons and Property. 

ISO. (i) If an officer of the Indian Air Force thinks himself wronged by his 
commanding officer, or other superior officer, and on 
Coxnplainte against supc- application made to his commanding officer does 
nor officers airmen. receive the redress to which he may consider himself 

entitled,' he may complain to the [Central Government] in order to obtain 
justice. 

(2) If any airman thinks himself wronged in any matter by any officer 
other than the officer under whose command or orders he is serving, or by any 
airman, he may complain thereof to the officer under whose command or orders 
he is serving, and if he thinks himself wronged by the officer under whose command or 
orders he is serving, either in respect of his complaint not being redressed or in 
respect of any other matter, he may complain thereof to his commanding officer, 
and if he thinks himself wronged by his commanding officer, either in reiqiect of his 
complaint not being redressed or in respect of any other matter, he may complain 
thereof to the prescribed officer ; and every officer to whom a complaint is made 
in pursuance of this section shall cause such complaint to be inquired into, and 
shall, if on inquiry he is satisfied of the justice of the complaint so made, take such 
steps as may be necessary for giving full redress to the complainant in respect of the 
matter complained of. \ 

12 1, (i) No president or member of a court-martial, no judge advocate, 

.no party to any proceeding before a court-martial, or 
^ Privileges of gCT sons attend- yg legal practitioner or agent, and no witness acting 
mg courts-mar . obedience to a summons to attend a court-martial, 

shall, while proceeding to, attending on or returning from a court-martial, be liable 
to arrest under civil or revenue process. 

(2) If any such person is arrested under any such process, he may be dis- 
charged by order of the court-martial. 

' 122. (r) No officer or person enrolled in the Indian Air Force shall be 
liable to be arrested for debt under any process issued 
^eniption from arrest for authority of, any civil or revenue court or 

® . revenue officer. 

(2) The Judge of any such Court may examine into any complaint made 
by such person or his superior officer of the arrest of such person contrary to the 
provisions of this section, and may, by warrant under his hand, discharge the 
person, and award reasonable costs to the complainant, who may recover those 
costs in like manner as he might have recovered costs awarded to him by a decree 
against the person obtaining the process. 

(3) For the recovery of such costs no fee shall be payable to the Court by 

the complainant. ' * 

123. Neither the arms, clothes, equipment, accoutrements or necessaries of 
j j* P®rs<^^ subject to .this Act, nor any animal used 

att^^ exempted Srom discharge of his duty, shall be seized, 

nor shall the pay and allowances of a^y sudi persoa. 

L£Gr REF ■ r - * ^ 

; ^ Suhitihited by Aet XJV of 19^3. 
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or any part thereof be attached, by direction of any civU or re^ue Cio^ or any 
revenue officer, in satisfection of any decree or order enforceable against him. 

184. Every pemn belonging to the Indian Air Force Reserve shall, when 
called out for or engaged upon or returmng from 
AK>HcatSMi to reservists. training or smdce, be entitled to all the privileges 

accorded by sections i as and 183 to a person subject to this Act'. 

i8<>. (0 On the presentation to any Court by or on behalf of any person 

subject to this Act of a certificate, fixiin the proper air 
Priority of hearing by courts force authority, of leave of absence having been granted 
of cases in _ vAidi persons fQ qj- applied by for him for the purpose of prose- 
subj^ to this Act are con- defe nding any suit or other proceeding in such 

Court, the Court shall, on the application of such 
person, arrange, so far as may be possible, for the hearing and final dispos^ of such 
suit or other proceeding within the period of the leave so grated or applied for. 

(s) 'fhe certificate from the proper air force authority shall state the first 
and last day of the leave or intended leave, and set forth a description of the case 
with respect to which the leave was granted or applied for. 

{3) No fee shall be payable to the Court in respect of the presentation of 
any su^ certificate, or in req)ect of any application by or on behalf of any such 
person for priority for the hearing of his case. 

(4) Where the Court is unable to arrange for the hearing ^d final disposal 
of the suit or other proceeding within the period of such leave or intended leave as 
s^resaid, it shall record its reasons for having been unable to do so, and shall cause 
a copy thereof to be furnished to such person on his application without any payment 
whatever by him in respect either of the application for such copy or of the copy 
itself. 

(5) If in any case a question arises as to the proper air force authority qualified 
to grant such certificate as aforesaid, such question shall be at once referred by the 
Court to an officer commanding a unit, whose decision shall be final. 

136. The following rules are enacted respecting 

**”*^S*^eMtos*****^ the duposal of the property’ of every person subject 
toaa and deserters. deserts : — 


(i) The commanding officer of the unit to which the deceased person or 
deserter belonged shall secinre all the movable property belonging to the deceased 
or deserter that is in camp or quarters, and cause an inventory thereof to be made, 
and draw any pay and allowances due to such person. 

(2} In the case of a deceased person who has left in a Govenuuent savings 
bank (inuuding any post office saving^ bank, however named) a deposit not exceed- 
ing one thousand rupees, the commanding officer may, if he thinks fit, require the 
secretary or other proper ofiicial of the bank to pay the deposit to him forthwith, 
notwithstanding anything in any departmental rules, and ^er the payment thereof 
in accordance with such requisition no person shall have any right in respect of the 
deposit except as hereinafter provided. 

(3) In the case of a deceased person whose representative is on the spot and 
1)^ given security for the payment of the service or other debts in- camp or quarters 
(if any) of the deceased, the commanding officer shall ddiver over any property 
received under clauses (i) and (3) to that representative. 

(4) In the case of a deceased person whose estate is not dealt with under 

clause (3), and in the case of my deserter, die conunanding officer shall cause the 
movable property to be soM by public auction, and shall pay the service and other 
debtii in camp or quarters (if any), and, in the case of a deceased perron, the expenses 
of his funeral ceremonies, fium the proceeds of the sale and from any pay and allow- 
ances drawn under dause (i) and from the amount of the deposit (if any) reemved 
under clause (a). ■ 

(5) The surplus, if any, shall in the caro of a deceased perron, be paid to 
hu representative (if any), or, in die event of no daim to such surplus being establish- 
ed within twdve months after the deaidi, be remitted 'to the prescribed person. 

(6) In the case of a deserter, the surplus (if any) shall be fiurthwith remitted 
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to the prescribed person and shall, on the expiry of three years from the date of his 
desertion, be forfeited to His Majesty, unless the deserter shall in the meantime have 
surrendered or been apprehended. 

[ (7) In the case of a person dying or deserting while on active service, 
the references in the foregoing irules to the commanding officer shall be construed as 
rrfcrences to the Standing Committee of Adjustment, if any, appointed in this 
behalf in the manner prescribed; and the power conferred by rule (2) to require 
payment of a deposit left in a Government savings bank shall be read as a power 
to require the payment from any deposit left in any bank, notwithstanding anything 
in the rules of the bank, of a sum, not exceeding one thousand five hundred rupees, 
equal to the nearest multiple of one hundred rupees above the amount estimated 
by the Standing Committee of Adjustment as necessary to meet the service and 
other debts in* camp or quarters of the deceased. ^ 

(8) The decision of the commanding officer or the Standing Committee 
of Adjustment, as the case may be, as to what are the service and other debts in 
camp or quarters of a deceased person and as to the amount payable therefor shall, 
without prejudice to any jurisdiction otherwise exercisable by a court of 
law, be final. ; 

{b) the existing Explanation shall be numbered Explanation i and the 
following Explanation shall be added namely : — ^ 

Explanation 2. — ^The expression ‘service and other debts in camp dr 
quarters ’ includes for the purposes of this section money due as — ^air force debts, 
namely, sums due in respect of, or of any advance in respect of — 

{a) quarters, 

•(A) mess, band, and other service accounts, 

(r) air force clothing, appointments and equipments, not exceeding a sum 
equal to six months* pay of the deceased, and having become due within eighteen 
months before his death.] ^ 

Explanation i . — ^A person shall be deemed to be a deserter within the meaning 
of this section who has without authority been absent 
Meaning of deserter. from duty for a period of twenty-one days and has not 

subsequently surrendered or been apprehended. 

127. Property deliverable and money pav ble to the representative of a 
deceased person under section 126, may, if the total 
Disposal of certain property val^^ or amount thereof does not exceed one thousand 
production o pro e, j£ prescribed person thinks fit, be deliver- 

ed or paid to any person appearing to him to be 
entitled to receive it or to administer the estate of the deceased, without requiring 
the production of any probate, letters of administration, certificate or other such 
conclusive evidence of title ; and such delivery or payment shall be a full discharge 
to those ordering or making* the same and to the Secretary of State for India in 
[Crown] from aU further liability in respect of the property or money ; but nothing 
in this section shall affect the rights of any executor or administrator or offier repre- 
sentative, or of any creditor of a deceased person against any person to whom sudi 
delivery or payment has been made. 

.. . . 128. The provisionsof [sections 126 and 127]® shall, 

so far as they can be made applicable, apply in the case 
® of a person subject to this Act becoming insane or who, 

being on active service, is officially reported missing : 

Provided that, in the case of a person so reported missing, no action shall be 
taken under sub-sections (2) to (5), inclusive, *[of section 126] until one year hds 
dapsed fix>m the date of sudi report. 

CHAPTER XI. 

SUPPUBMENTAL. ' ' .. 

’ 129. (i) The Central Government may make rules for lhe..'pii|]tpofie 
Power to make rules. of carrying into effect the provisions of this Act. . , 


. LEG. REF. 
^Inserted by Act VIII of 1945. 
Gb. C* M.-T— 6 


. 2 Substltutod by Act XXI of i^94a. , 
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(a) In particular, and without prejudice to the generaUty of the foregoing 



awarded as field 

(e) the adjournment, dissolution and sitti^ of TOtirts-m^tial , 

(f) the procedure to be observed in trials by (»urts-mOTtial ; 

S ^rtodon and revision of the findings and sentences of courts- 

*e carrying into effect sentences of coi^-marti^ ; ^ . . 

(1) AefiSof Oldens to be made under the provisions of this Act relating 

to to decide for what p^ns, to what a^unta 

and in what manner, provision shotdd be made for dependants under section 29, 
and the due carrying out of such dedaom ; and 

fi:) anv matter in this Act directed to be prescribed. 

(a) Allrules made under this Act shall be published in the Official Gazette, 
and, on such publication, shall have effect as if enacted in this Act. 

130. Amendment of certain enactments. [Omitied by Act I of 1938.] 

THE SCHEDULE. 

[Omitted by Act I of 

' \ 

TNDlAir AIE FORGE VOLUNTEER RESERVE (DISCIPLINE) 

ACT (XXXVI OF 1939 .) 

29^ September, 1939. 

An Act to provide for the disc^line of members of the Indian Air Force Volunteer Reserve 
raised in British India on behdf of His Majesty. 

VfssBMAs it is expedient to provide for the discipline _ of members of the 
Indian Air Force Volunteer Reserve raised in British India on behalf of His 
Majesty ; It is hereby enacted at follows : — 

Short tMe, exteot and com- I- (i) This Act may be caUed Tra Indian Am 
nunoement Force Volunteer Reserve (Discipline) Act, 1939. 

(2) It to the whole of British India and applies to members of the 

I n^iiaTi Air Force Volunteer Reserve wherever they may be. 

(3) It fftiall come into force on such date as the Central Government may, 
by notification in the OfiBdal Gazette, appoint in this bdialf. 

<hr 2 ^ Central Government may make rules fiir 
legula^ of Indian Air the Government, discipline and regulation of the 
l^jce Vdunteer Reserve. Indian Air Force Volimteer Reserve. 

3. Every member of the Indian Air Force Volunteer Reserve, while undo:- 

, _ . ' goh^ training in any unit, or otherwise, in pursuance 

liability to Indian Air Force gf made under section 2, or when call^ into 

Act, 193a. • actual service in the Indian Air Force, in pursuance 

of the fai'd rules, shall be subject to the Indian Air Force Act, 1932, in the sande' 
rwaiiTiCT as a person bdbn^ng to His Majesty’s Indian Air Force, and shall con- 
tinue to be so subject until d^y released from such training or service, as the 
Hiasemaybe. • ' ' ^ 

4. (i) If any member of the Indian Air Force ‘Volunteer Reserve, whoi 

required, in pursuance cf rules made under section 2, 
Penalty to feflure to attend ^ jgjji ^ mjjj qj. attend at any place for the purpose 
what leqiuied or cal ed up. underling training, &ih without reasonable excuse; 

to join or attend in accordance with such reqiiirement, he shidl be punishable 
'with fine which may extend' to two hundred rupees. 
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(2) If any member of the Indian Air Force Volunteer Reserve, when called 
into actual service in the Indian Air Force, and required by such call to join any 
unit or attend at any place, fails without reasonable excuse to comply with such 
requirement at or within - such time as the Central Government may, by order, 
direct, he shall be liable to be apprehended and punished in the same manner 
as a person in or belonging to the Indian Air Force deserting or improperly 
absenting himself from duty, except that the punishment shall not exceed impri- 
sonment which may extend to two years. 

5. When any member of the Indian Air Force Volunteer Reserve is re- 

quired, in pursuance of the rules made under section 
Rule of evidence. attend at any place for the pur- 

pose of undergoing training, or is called into actual service in the Indian Air 
Force, a certificate purporting to be signed by an officer appointed in this behalf 
under the said rules and stating that the said member failed to join or attend in 
accordance with such requirement or call shall, without proof of the signature or 
appointment of such oflScer, be evidence of the matter stated therein. 

6. No Court inferior to that of a Presidency Magistrate or Magistrate of the 

* . „ ^ first class shall try an offence punishable under sub- 

juns c on. section (i) of section 4. 

7. The Indian Air Force Volunteer Reserve (Discipline) Ordinance, 1939, 

j . is hereby repealed ; and any rules made, anything 

ep aa saving. done and any action taken under the said Ordinance 

shall be deemed to have been made, done or taken under this Act as if this Act 
had commenced on the 16th day of September, 1939- 


THE ANCIEirr MONUMEirrS PRESERVATION ACT 
(VII OP 1904).! 

Effecst of Legisiation. 


: Year. 

No. 

Short title. 

How repealed or otherwise affected by legislation. 

' 1904 

* IV 1 

The Andent Monuments 
Preservation Act, 1904. 

Amended, Act XVIII of 1932. 

Amended by Government of India (Adapta- 
tion of Indian Laws), Order, 1937. 
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Archaeobgkal Excavations, 
ao. Power of Central Govcmiaent to notify 
areas as protected. 

20-A. Power to enter upon and make exca- 
vations in a protected area. 

20-B. Power of Central Government to make 
roles, regulating archaeological excavations in 
protected areas. 


ao-C. Power to acquire a protected area. 
General, 

2 1 . Assessment of market-value or comoensa 
tion. 

22. Jurisdiction. 

23. Power to make rules. 

24. Protection to public 
under Act, 


servants 


acting 


[i^th March, 1004. 
^‘Hectsqf ^ 


An Act to protndefor , 

earchaological, historical or artistic interest. 

Whereas it is expedient to provide for the i)reservation of ancient Tn»T»iTv.^T i^, 
for the exercise of control oyer traiBc in antiquities and over excavation in certain 
places, and for the protection and acquisition in certain cases of ancient monu- 
ments and of objects of archasological, historical or artistic interest j It is herebv 
enacted as follows : — . ” 

(2) It extends to the whole of British India, inclusive of British Baluchistan 
the Sonthal Parganas and the Pargana of Spiti. , 

Definitions. Act, unless there is anything repug- 
nant in the subject or context, — ® ^ ® 

(i) “ancient monument » means any structure, erection or monument or 
mtennent or any cave, rock-sculpture, inscription or monS! 
archseological or artistic interest, or any rSnains th^f^ 

(a) the site of an ancient monument ; 

(3) Conmnssioner ” includes any officer h„ ' rr^ 

Gover^mt]! to p^rm the duti« of a Commissionerunder^tlS^Acf- 

(4) mamtam” and “maintenance” include the fencing • 
repai^, restoring and cleansing of a protected monument, and^e 

act which may be necessary for the purpose of maintainine a nrotStM ^ ^ ^ 
or of securing convement access thereto : ® protected monument 

(5) “ land ” includes a revenue-free estate k revmiip n.Tr‘« 

a permanent transf^ble tenure, whether such estate or tenure beSL?to*®’ ^ 
brances or not : and * suDject to incum- 

of any such owner and the successor in office of anv such manl successor m title 

Provided that nothing in this aS ^5 = 

which may Wully be exercised by such manager OTtrUs^^ powers 

3. (I) Ho [C»«ol GovomL.,1. »»y,‘^”^aon. ia a. o« ■ . 
ftotected monuments. Gazette, declare an ancient monument to h^?^*^** 

■ WAocpy,.f.o^”S^rS£r'^”'^“^ 

fixed up in a conspicuoiT^lace on or n^^ff sub-section (r) shaU be 

a.. a a« i.„o of tto "‘j; 


by 
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Govcniment] ^ within one month from the date when it is so fixed up will be taken 
into consideration. 

(3) On the expiry of the said period of one month, the [Central Govern- 
ment] \ Mter considering the objections, if any, shall confirm or withdraw the 
notification. 

(4) A notification published under this section shall, unless and until it is 
withdrawn, be conclusive evidence of the fact that tlie monument to which it 
relates is an ancient monument within the meaning of this Act. 

Ancient Monuments. 

Acquisition of rights in or 4. (i) The Collector, with the sanction of the 

guardianship of an ancient [Central Government] may purchase or take a lease 
monument. of ^ny protected monument. 

(2) The Collector, with the like sanction, may accept a gift or bequest of 
any protected monument. 

(3) The owner of any protected monument may, by written instrument, 
constitute the Commissioner the guardian of the monument, and the Commis- 
sioner may, with the sanction of the [Central Government] ^ accept such guardian- 
ship. 

(4) When the Commissioner has accepted the guardianship of a monu- 
ment under sub-section (3), the owner shall, except as expressly provided in this 
Act, have the same estate, right, title and interest in and to the monument as if 
the Commissioner had not been constituted guardian thereof. 

(5) When the Commissioner has accepted the guardianship of a monu- 
ment under sub-section (3), the provisions of this Act relating to agreements exe- 
cuted under section 5 shall apply to the written instrument executed under the 


said sub-section. 

(6) Where a protected monument is without an owner, the Commissioner 
may assume the guardianship of the monument. 

5. (i) The Collector may, with the previous sanction of the [Centrl Covern- 

’ . r • . ment] ^ propose to the owner to enter into an agree- 

”■ ■«»“ »? ^ [C»tral G«venm»nt]' for the pS«r- 
vation of any protected monument in his district. 

(2) An agreement under this section may provide for the foUpwing matters, 
or for sudi of them as it may be found expedient to include in the agreement : — 

(a) the maintenance of the monument ; 

{b) the custody of the monument, and the duties of any person who may 
be employed to watch it; 

[c) the restriction of the owner*s right to destroy, remove, alter or de&ce 
the monument or to build on or near the site of the monument ; 

(d) Ae facilities of access to be permitted to the public or to any portion 
of the public and to persons deputed by the owner or the Collector to inspect or 
maintain the monument ; 

{e) the notice to be given to the [Central- Government] ® in case the land on 
which the monument is situated is offered for sale by the owner, and the right to 
be rwerved to the [Central Government] ® to purchase such land, or any specified 
portion of such land, at its market value ; 

(J) the payment of any expenses incurred by the owner or by the [Central 
Govermnent] * in connection with the preservation of the monument. • 

(^) the proprietary or other rights which are to vest in His Majesty in 
respect of the monument when any expenses are incurred by the [Central Govern- 
ment]^ in connection with the preservation of the monument ; 

(A) the appointihent of an authority to decide any dispute arising out of 
the agreement ; and 

(t) any matter connected with the preservation of the monument which is a 
proper subject of agreement between the owner and the [Central Government]*. 


LEG. REF. 

^ Substituted by “ Local Gk>venuxieiit ** by 
A. O., 1937. 

^Substituted for s‘the Secretary of State foi 


India in Goundl/’ by A. O. igg?. . 

8 Substituted for the word Govenuneitt by. 
A. O., 1937. . - - . , : . 
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r* # * ♦ ♦ # . * *ji 

{4) terms of an agreement under this section inay be ^tered firorn 
time to time with sanction of the [Central Government] ^ and with the consent of 

With the previous sanction of the [Central (^vernmentj ® the CoUector 
may terminate an agreement under this section on giving six months notice m 

writing to the owner, 1 i.* 

(6) The owner may terminate an agreement under this section on giving 

six months’ notice to the Collector. i • 

{7) An agreement under this section shall be binding on any person claim- 
ing to be owner of the monument to which it relates, through or under a party 
by whom or on whose behalf the agreement was executed. . 

(8) Any rights acquired by [the Central Government] » in respect ot expenses 
incurred in protecting or preserving a monument shall not be afiected by the termi- 
nation of an agreement imder this section, 

6. (i) If the owner is imable, by reason of infancy or other disability, to 

act for himself, the person legally competent to act 
Owners under disability or his behalf may exercise the powers conferred upon 
not in possession, ^ owner by section 5. 

(2) In the case of village-property the headman or other village-officer 
exercising powers of management over such property may exercise the powers 
conferred upon an owner by section 5. 

(3} Nothing in this section shall be deemed to empower any person not 
being of the same religion as the persons on whose behalf he is acting to make or 
execute an agreement relating to a protected monument which or any part of which 
is periodically used for the rdigious worship or observances of that religion. 

7. (i) If the Collector apprehends ffiat the owner or occupier of a monu- 

_ * . , ment intends to destroy, remove, alter, deface, or 

Enforcement of agreemen . ^mp ^riT the monument or to build on or near the site 

thereof in contravention of the terms of an agreement for its preservation imder 
section 5, the CoUector may make an order prohibiting any such contravention of 
the agreement. 

(2) If an owner or other person who is bound by an agreement for the pre- 
servation or maintenance of a monument under section 5 refuses to do any act 
which is in the opinion of the CoUector necessary to such preservation or mainte- 
nance, or neglects to do any such Act wthin such reasonable time as may be fixed 
by the CoUector, the Collector may authorize any person to do any such act, and 
the expense of doing an;f such act or such portion of the expense as the owner may 
be liable to pay under the agreement may be recovered from the owner as tf 
were an arrear of land-revenue. 

(3) A_ person aggrieved by an order made under this"section may appeal to 
the Commissioner, who may cancel or modify it and whose decision shaU be final. 

8. Every person who purchases, at a sale for arrears of land-revenue or 

any other pubUc demandy or at a sale made under the 
^rehasers at certain sales Bengal Patni Taluks Regulation, 1819, an estate or 

tenure in which is' situated a monument in respect of 
executed by owner, whicli any instrument has been executed by the owner 

for the time being, under section 4 or section 5, and 
every person claiming any title to a monument from, through or under an owner 
who executed any such instrument, shall be bound by such instrument. 

9. (i) If any owner or other person competent to enter into an agreement 

, j under section 5 for the preservation of a protected 

“onumrat, refuses or fails to enter into such an agree- 
ment . ment when proposed to him by the Collector, and 

if any endowment has been created for the purpose of 


LEG, REF. 

^ Sub. S {3) of 5 omitted by A.O., 
* Substituted for the words ^'Xioca 


ment” by Ibid. 

* Substituted for the word “Government* 
by A O., 1937, 
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keeping such monument in repair, or for that purpose among others, the .Collector 
may institute a suit in the Court of the District Judge, or, if the estimated cost of 
repairing the monument does not exceed one thousand rupees, may make an 
application to the District Judge for the proper application of such endowment or 
part thereof. 

(2) On the hearing of an application under sub-section (i), the District 
Judge may summon and examine the owner and any person whose evidence 
appears to him necessary, and may pass an order for the proper application of 
the endowment or of any part thereof, and any such order may be executed as 
if it were the decree of a Civil Court. 

10. (i) If the [Central Government]^ apprehends that a protected monu- 

ment is in danger of being destroyed, injured or allowed 
Conyulsory purchase of j^to decay, die [Central Government may 

anaen monumen . direct the Provincial Government] ® to acquire it under 

the provisions of the Land Acquisition Act, 1894, as if the preservation of a protected 
monument were a ” public purpose within Ae meaning of that Act. 

(iz) The powers of compulsory purchase conferred by sub-section (i) shall 
not be exercised in the case of— 

(а) any monument which or any part of which is periodically used for 
religious observances ; or 

{b) any monument which is the subject of a subsisting agreement executed 
under section 5. 

{3) In any case other than the cases referred to in sub-section (a) the said 
powers of compulsory purchase shall not be exercised unless the owner or other 
person competent to enter into an agreement under section 5 has failed, within 
such reasonable period as the Collector may fix in this behalf, to enter into an 
agreement proposed to him under the said section or has terminated or given 
notice of his intention to terminate such an agreement. 

[lo-A. (i) If the [Central Government]^ is of opinion that mining, quariy- 
ing, excavating, blasting and other operations of a like 
Power of [Central Govern^ nature should be restricted or regulated for the purpose 

protwting oi preserving any ancient moniment, 
the [Central Government]^ may, by notification in 
the Official Gazette, make rules — 

(fl) fixing the boundaries of the area to which the rules are to apply, 

(б) forbidding the carrying on of mining, quarrying, excavating, blasting 
or any operation of a like nature except in accordance with ffie rules and with the 
terms of a licence, and 

{c) prescribing the authority by which, and the terms on which, licences 
may be granted to carry on any of the said operations. 

(2) The power to make rules given by this section is subject to the condition 
of the rules being made after previous publication. 

(3) A rule made under this section may provide that any person commit- 
ting a breach thereof shall be punishable with fine which may extend to two hundred 
rupees. 

(4) If any owner or occupier of land included in a notification under sub- 
section (i) proves to the satisfaction of the [Central Government]^ that he has 
sustained loss by reason of such land being so included, the [Central Government] ^ 
shall pay compensation in respect of such loss.]^ 

II. (i) The Commissioner shall maintain every monument in respect o 


LEG. REF. .object of the Amending Act was “to empower 

^Substituted for the words “Local Govern- the Govenunent (t) to control ^avations by 
meat ** by A. O., 1937. or enlist the aid of the archaeologists, Indi^ or 

* Substituted for the words “Local Govern- foreign, outside the Department and (t^ ^ 
meat may proceeed ” by Ibid, regulate the disposal of antiquitiw found by 

® Sec. io-A. — S. lo-A inserted by Act, XVIII such agendas.” VWe GazfUe of dated 8 th 
of 1932 ; S. 20 was also recast by that Act. The October, 1932. 
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which the Government has acquired any of the rights 
Maistenancc of certain pro- mentioned in section 4 or which the Government has 
tccted monuments. acquired under section lO. 

(2) When the Commissioner has accepted the ^ardianship of a monument 
under section 4, he shall, for the purpose of maintmning such monument, have 
access to the monument at all reasonable times, by himself and by his agents, sub* 
ordinates and workmen, for the purpose of inspecting the monument, and^ for 
the purpose of bringing such materials and doing such acts as he may consider 
necessary or desirable* for the maintenance thereof. 

,12. The Commissioner may receive voluntary contributions towards the 
cost of maintaining a protected monument and may 
Voluntary contributions. orders as to the management and application of 

any funds so received by him : 

Provided that no contribution received under this section shall be applied 
to any purpose other than the purpose for which it was contributed. 

Protection of place of wor- 13. (0 A place of worship or shrine maintained 

ship from misuse, pollution by the Government under this Act shall not be used for 
or desecration. pmpose inconsistent with its character. 

(2) Where the Collector has, under section 4, purchased or taken a lease 
of any protected monument, or has accepted a gift or bequest, or the Commissioner 
has, under the same section, accepted the guardianship thereof, and such monu- 
ment, or any part thereof, is periodically used for religious worship or observances 
by any community, the Collector shall make due provision for the protection of 
of such monument, or such part thereof, from pollution or desecration — 

, W prohibiting the entry therein, except in accordance with conditions 
prescribed with the concurrence of the persons in religious charge of the said monu- 
ment or part thereof, of any person not entitled so to enter by the religious usages 
of the community by which the monument or part thereof is used, or 

(ft) by taking such other action as he may think necessary in this behalf. 
Relinquishment of Govern- 1 4. With sanction of the [Central Govem- 

mentnghtsmamonument. mentj^ the Commissioner may— 

(fli) where rights have been acquired by the [Central Government]* in 
respect of any monument under this Act by virtue of any sale, lease, gift or will, 
relinquish the rights so acquired to the person who would for the time being be 
the owner of Ae monument if such rights had not been acquired ; or 

(ft) relinquish any guardi^ship of a monument which he has accepted 
under this Act. 

15* (i) Subject to such rules as may after previous publication be made 

u* c [Central Government]^, the public shall have 

protected monuments. ^ access to any monument maintained by the 

[Central Government]® under this Act. 

. (2) In making any rule under sub-section (i) the [Central Government] ^ 
may provide that a breach of it shall be punishable with fine which may extend to 
twenty rupees. 

16. Any person other than the owner who destroys, removes, injures, alters, 
Penalties. " defaces or imperils a protected monument, and any 

, owner who destroys, removes, injures, alters, defaces 

^ uionument maintained by the [Central (jovernment] * under ■ 
nw Act, or in respect of which an agreement has .been executed imder sec^n 5, 
and any owner or occupier who contravenes an order made imder section 7, sub- 
section (i), shall be punishable with fine which may extend to five thousand rupees, 
or with imprisonment which may extend to three months, or with both. 

Traffic in AnHquiHes, 

17* (^) If the [Central Government] ® apprehends that antiquities are beii^ 


, ^ ^ LEG. REF. 

Substituted for the words “ Local Govern- 
ment ” by A. O., 1937, 


* Sub ituted for the word '' Government 
by Ibid, 
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sold or removed to the detriment of India or of any 
Power to Central Govern- neighbouring country, it may, by notification^ in 
ra c m Official Gazette prohibit or restrict the bringing 
or taking by sea or by land of any antiquities or class 
of antiquities described in the notification into or out of British India or any speci- 
fied part of British India. 

(2) Any person who brings or takes or attempts to bring or take any such 
antiquities into or out of British India or any part of British India in contravention 
of a notification issued imder sub-section (i), shall be punishable with fine which 
may extend to five hundred rupees. 

(3) Antiquities in respect of which an offence referred to in sub-section (2) 
has been committed shall be liable to confiscation. 

(4) An officer of Customs, or an officer of Police of a grade not lower than 
Sub-Inspector, duly empowered by the [Central Government]® in this behalf, 
may search any vessel, cart or other means of conveyance, and may open any baggage 
or package of goods, if he has reason to believe that goods in respect of which an 
offence has been committed under sub-section (q) are contained therein. 

(5) A person who complains that the power of search mentioned in sub- 
section (4) has been vexatiously or improperly exercised may address his complaint 
to the [Central Government]®, and the [Central Government]® shall pass such 
order and may award such compensation, if any, as appears to it to be just. 

Protection of Sculptures^ Carvings^ Images^ Bas-reliefs^ Inscriptions or like objects. 

18. (i) [Central Government]® considers that any sculptures, carvings, 

images, bas-reliefs, inscriptions or other like objects 
Power to Central Govern- ought not to be moved from the place where they are 
merit to control moving of without the sanction of the [Central Government] the 
camngs or hkc [Central Government] ** m£y by notification ‘ In the 
Official Gazette, direct that any such object or any 
class of such objects sball not be moved unless with the written permission of die 
Collector. 


(2) A person applying for the permission mentioned in sub-section (i) 
shall specify the object or objects which he proposes to move, and shdl furnish, 
in regard to such object or objects, any information which the Collector may require. 

(3) If the Collector refuses to grant such permission, the applicant may 
appeal to, the Commissioner, whose decidon shall be final. 

(4) Any person who moves any object in contravention of a notification 
issued under sub-section (i), shall be punishable with fine which may extend to 
five hundred rupees. 

(5) If the owner of any property proves to the satisfaction of the [Central 
Government]® that he has suffered any loss or damage by reason of the inclusion 
of such property in a notification published imder sub-section (i), the [Central 
Government] ® shall either — 

(a) exempt such property from the said notification ; 

(i) purchase such property, if it be movable, at its* market-value ; or 

{c) pay compensation for any loss or damage sustained by the owner of 
such property, if it be immovable. 

19. (i) If the [Central Government] ® apprehends that any object mentioned 


^Notification No. no, dated Q8th May, 
1917, Gmtte of India, 1917, part i, p. 989, 
and notificalion No. 1385, dated 8th July, 
1924 ; ibid,, 1924, Pt. I, p. 641 ; Genl. R. & O. 
Vol. Ill, 

^Substituted for the words ‘Local Govern- 
ment* by A.O., 1937, 

* Substituted for the word “ Govemment,” 
by ibid. 

*For notification by the Government of— 
Cat. Q 


(1) Bengal, See Calcutta Gazette, 1908, Ft. I, 
p. 1248 and ibid,, 1909, Pt. 1 , p. 23 ; 
and p. 957 as to Gaya Pistcict; 

(2) dentil Provinces, See C. P. Gazette, 
igo6. Ft. Iir, p. 616 ; 

(3) Chief Commissioner, N.W.F.P., See 
Gazette of India, 1909, Pt. 11 , p. 1554 ; 

(4) Burma, See Buma .Gazette, Pt. I, 

p. 596. 
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in a notification issued under section i8, sub-section (i) 
Purchabc of sculptures, can- jg danger of being destroyed, removed, injured or 
or like objects by the into decay, the Central Government] ^ 

Oovernment. Toay pass orders for the compulsory purchase of such 

object at its market-value, and the Collector shall thereupon give notice to the 
owner of the object to lie purchased. . . , , . • „ 

(2) The power of compulsory purchase given,by this section shall not extend 

to — 

(а) any image or symbol actually used for the purpose of any religious 
observance ; or 

( б ) anything ^\■Ilich the owner desires to retain on any reasonable ground 
personal to himself or to any of his ancestors or to any member of his family. 

Archaological Excavation. 

[20. (i) If the Central Government [* * is of opinion 

that excavation for archaeological pu^^oses in any 
Power of Central Govern- area should be restricted and regulated in the interests 
iiicnt to notify areas as archaeological research, the Central Government 
pro ec c notification® in the Ofiicial Gazette specify- 

ing the boundaries of the area, declare it to be a protected area. 

(2) Fxom the date of such notification all antiquities buried in the protected 
ai‘ea shall be the property of [the Crown] * and shall be deemed to be in the 
possession of [the Crown] ^ and shall remain the property and in the possession of 
I the Grown] ^ until ownership thereof is transferred ; but in all other respects the 
rights of any owner or occupier of land in such area shall not be affected. 

20-A. (i) Any officer of the Archaeological Department or any person holding 
Power to enter upon and ^ licence under section 20-B may, with the written 
make excavations in a pro- permission of the Collector, enter upon and make 
tected area. excavations in any protected area. 

(2) Where, in the exercise of the power conferred by sub-section (i), the 
rights of any person are infringed by the occupation or disturbance of the surface 
of any land, the [Central Government]^ shall pay to that person compensation 
for the infiringement. 

Power of Central Govern- 
ment to make rules regular- 20-B. (i) The Central Government may make 

ing archaeological excavation rules — 
in protected areas. 

(a)^ prescribiug the authorities by whom licenses to excavate for archaeological 
purposes in a protected area may be granted ; 

{b) regulating the conditions on wM^ such licenses may be granted, the 
form of such licenses, and the taking of security from licensees ; 

(c) prescribing the maimer in which antiquities found by a licensee 
be dividra between [the Central Government] * and the licensee ; and 

(d) generally to carry out the purposes of section 20. 

(2) The power to make rules given by this section is subject to the condition 
of the rules being made after previous publication. 

(3) Such rules may be general for all protected areas for the time being, 
or may be special for any particular protected area or areas. 

(4) Such rultt may provide that any pmon committing a breach of any 
rule or of any condition of a licence shall be punishable with fine which may extend 
to five thousand rupees, and may fiirther provide that where the breach has been 
by the agent or servant of a licensee, the licensee himself shall be punishable. 


, „ . . . LEG. REF. 

^ Substituted for the words * Local Govern- . 
ment* by A.O., 1937, 

2 Words “after ccmsulting the Local Govern- 
ment” omitted ^ A.O., 1937. 

®For notification by the Government of — 

(1) Central Provinces, ws G. P. Gazette, 1906 
Ft. HI, p. 617. 

(2) Madras, jss Madras R»&0. 


(3) Bengal, see Calcutta Gazette, 1909, 
Pt. I, p. 703 and 1642. 

(4) Burma, See Burma Gazette, 1909, Pt. I, 

Bihar and Orissa, see B. and O. Gazette, 
19145 Pt. II, p. 733. 

^Substituted for the word ‘Government’ by 
A.0. 1937. 
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20-C. (i) If the Central Government is of opinion that a protected area 
contains an ancient monument or antiquities of national 
Power to acquire a protect- interest and value, it may direct the Provincial Govern- 

ment to acquire such area, or any part thereof, and 
the Provincial Government may thereupon acquire such area or part under the 
Land Acquisition Act, 1894, for a public purpose.]^ 

GefieraL 

cti. (i) The market-value of any pi'operty which Government is empowered 
to purchase at such value under this Act, or the [* *] ^ 

Assessment of market-value compensation to be paid by Government in respect of 
or comp . anything done under this Act shall, where any dispute 

arises [in respect] - of such market-value or compensation be ascertain^ in the 
manner provided by the Land Acquisition Act, 1894, sections 3, 8 to 34, 45 to 47, 
51 and 52, so far as they can be made applicable : 

Provided that when making an inquiry under the said Land Acquisition 
Act, 1894, the Collector shall be assisted by two assessors, one of whom shall be 
a competent person nominated by the Collector, and one a person nominated by 
the owner or, in case the owner fails to nominate an assessor within such reasonable 
time as may be fixed by the Collector in this behalf, by the Collector. 

22. A Magistrate of the third class shall not have 

Jurisdiction. ' jurisdiction to try any person charged with an offence 

against this Act. 

23. (i) The Central Government [* * 

Power to make rules. may make rules ^ for carrying out any of the pur- 

poses of this Act. 

(2) The poww to make rules given by this section is subject to the condition 
of the rules being made after previous publication. 

24. No suit for compensation and no criminal proceeding shall lie against 
„ . , any public servant in respect of any act done, or in 

actiM^ndcr intend^ to be done, in the exercise of any 

® ' power conferred by this Act. 


THE ARMS ACT (XI OF 1878). s 

Effect of Subsequent Legislation. 


Year. 

No. 

Short title. 

^1 

How affected by legislation. 

1878 

■ 

The Indian Arms Act, 
1878. 

Repealed in part, XII of 1891 ; VIII of 
1930; I of 1938. 

Amended, XX of 1919 ; XLIX of 1920, 
s- 35- 

Do. Do. Govt, of India (Adaptation of 
Indian Laws) Order, 1937. See also Act 
XXXVof»939. 


LEG. REF. 

^ jNew Ss. 20, ao-Aj 2o-B and 20-C were 
substituted for the old S. 20 by the Amending 
Act, (XVIII of 193a). 

3 The words “amount "of” before the word 
“ pmpensation ” were omitted and the words 
“ in respect ” substituted for the words “ touch- 
ing the amount” by the Amending Act, XVIII 
of X932. 

*Words or the ‘‘Local Government” omitted 
by A.O., 1937. 

^For Rules made by the (jovemment of 
Madras for the decipherment, publication, and 


custody of Indian Inscriptions on stone or copper, 
see Madras Local Rules and Orders. 

«For the Statement of Objects and Reasons, 
see Gazette of Indian 1877, Pt. V, p, 650 ; for dis- 
cussions in Council, see ibid,, 1B77, Supplement,' 
pp. 3016 and 3030 ; ibid., 1878, Suppelcmcnt| 
pp. 435 and 453. 


Sec. 21. — Section applies to the purchase of 
movable antiquities. Regarding mode of detpr^ 
mining compensation, see 19 Bom.L.R. 937=^43' 
Bom. 100. 
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The second SCHEDULE.— 


[j^lA March, 1878 . 

An Act to consolidate and amend the law relating to Arms, Ammunition and Military 

Stores. » 

Whereas it is expedient to consolidate and amend the law relating to arms, 
p ^ . ammunition and military stores ; It is hereby enacted 

as follows : — 


LEG. REF. 

This Act declared in force in Upper Burma 
generally (except the Shan States), by the Burma 
Laws Act, i8g8 (XIII of i8g8), S. 4 (x) and Sch. 
1 (Bur. Code) ,* and in the Santhal Parganas, 
see Reg. Ill of 1872 as amended by Regulation, 
1899 (III of 1899), S. 3 (B. & O. Code) and in 
the Arakan-Hill District by Regulation I pf 1916, 
Sec. 2, Bur. Code. 

Extended to the Myelat in the Federated 
Shan States by Sec, 10 (i) (XIII of 1898), see 
Notification No. 17, dated 5th March, 1927, 
Burma Gazette, 1927, Pt. I, p. 25^ ; 
extended under sec. 10 (i) of the Burma 
Laws Act, 1898 (XIII of 1898), to the 
notified areas of Taunp:>i in the State of 
Yawnghwe l^hio, in the State of North Hsenwi 
and^ Loilem in the State of Laikha and to the 
Civil Station of Lioimwe in the State of Kengmng 
and under sec. 12 (i) (r) of that Act the officers 
who are to perform the duties of a Magistrate 
under the Act have been notified, see Burma Gazette 
1908, Pt. I, p, 455 ; declared in force except 
sec. 15, Regulation III of 1913, B. & O, Code 
declared by notification under sec. 3 (a) of Act 
XIV of 1874, to be in force in the Districts of 
Hazaribagh, Lohardaga and Manbhum, and in 


Pargana Dhalbhum and the Kolhan in the 
District of Singhbhum, see Gazette of India, 1881, 
Pt, I, p, 504. The District of Lohardaga 
included at this time the present District of 
Palamau, which was separated in 1894 > Lchar- 
daga is now called the Ranchi District, Calcutta 
Gazette, 1899, Pt. I, p. 44; extended to British 
Baluchistan by notification under secs. 5 and 
5-A of the Scheduled Districts Act, 1874, with 
certain modifications and exceptions, see p. 97 
of The Baluchistan Local Rules and Orders, Edition, 
1926, extended to the Pargana of Manpur by the 
A^buipur Laws Regulation, 1926 (11 of 1926). 

As to the trial in a Presidency town of offences 
against the Act, see (Act V of 1898), sec. 184. 

A license granted under the Indian Explo- 
sives Act, 1884 (IV of 1884), for the manufac- 
ture, possession, sale,, transport or importation 
of an explosive may be given effect of a like 
licence granted under the Indian Arms Act, 
1878 (XI of 1878), see Act IV of 1884, sec. 15. 

As to the possession^ manufacture and export 
of arms, ammunition and gun-powder in the 
Chittagong Hill Tracts, see Regulation (I of 
190D), secs. IX and 12, Ben. Code. 

Its application to the Pargana of Spiti is 
barred by sec.. 14 of the Spiti Regulation, 2873 
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L — Preliminary. 

1. This Act may be called The Indian Arms 
S hort title. Local extent. AcT, 1878 ; and it extends to the whole of British - 

India. ^ 

Savings. But nothing herein contained shall apply to — 

(a) arms, ammunition or military stores on board any sea-going vessel 
and forming part of her ordinary ai'mament or equipment, or 

(J) the manufacture, conversion, sale, import, export, transport, bearing 
or possession of arms, ammunition or military stores by order of [any Government 
in British India] \ or by a public servant or [a member of eitilier of tlie forces consti- 
tuted by the Indian Territorial Force Act, 1920, or the Auxiliary Force Act, 1920]® 
in the course of his duty as such public servant or [member].^ 

2. This Act shall come into force on such day® 

Commencement. as the Central Government by notification in the 

Official Gazette appoints. 

3. [Repealed by Act I of 1938.] 


Interpretation-clause. 


4. In this Act , unless there be something repug- 
nant in the subject or context, — 


LEG. REF. 

(I of 1873). As to Upper Tanawal in the 
Hazara District, see secs. 3 and 6 (4) of the Hazara 
(Upper Tanawal) Regulation (11 of 1900), 
Punjab and N.-W. F. Code. 

As to further law relating to unlawful manu- 
facture and possession of explosive substances, 
see the Explosive Substances Act, 1908 (VI of 
X908) Secs. 4 {h) and 5. 

It is in force throughout the province of 
Assam except the Lushai Hills, see Notification 
No. 2443-T,, dated the ist June, 1914, Asseon 
JC914, Pt. II, p. 843. 

^As to definition of “ British India,” see the 
General Clauses Act, 1897 (X of 1897), sec. i (7). 
2 Substituted for ‘ the Government ’ A. O., 

1937. 

SThese words were substituted by sec. 35 
of the Auxiliary Force Act, 1920 (XLIX of 1920). 
^This word was substituted for the word 
volunteer ” by sec. 35, ibid, 

®The Act came into force on the ist October, 
1878 — see Notification No. 1169 dated 27th 
June, 1878, GaKfitU of India, 1878, Pi. I, p. 389. 


Sec. I : Construction of Act. — ^A penal 
enactment like the Arms Act must be 
construed in favour of the individual person 
where any doubt exists. 29 Cr.L.J. 575=109 
I.G. 511 = 1928 N. 219. See also 15 A. 129 hold- 
ing that the Act must be strictly construed. 

Cl. {b) : Sale of Arms by Public Servant 
IN Discharge of Duty. — ^The sale of arms 
by the Nazir of the Court, in execution of a 
decree, is a sale by a public servant in the dis- 
charge of his duty, and, therefore, excluded by 
sec. I, cl. (£), from the operation of the Act 5 
it would be proper for the Court ordering the 
sale, to give notice of the sale and of the 
purchaser’s name and address contemplated by 
sec. 5. 9 B. 5x8. Police Sub^Inspecior. not of 
1st grade, presented^by Government, with the 
revolver, going armed with dagger commits 
no offence. U.B.R. 1907, 4th Q.^- Arms. i. 

SEC./3. — ^For ^notification No. 1169, dated 
27th June, 1878, see Gazette of India, Pt. I, p. 389. 

Sec 4. — See abo Notes under secs. 5, 14, 19 
and 27. 


Definition — Arms. — ^The definition of ‘‘arms” 
is intentionally wide and the list of weapons 
referred to tlxerein is clearly not exhaustive. It 
cannot be said that every type of air gun or 
air pistol must be excluded &om the definition. 
60 G. 1477=38 G.W.N. 84=1934 C. 
368=32 P. R. (1918) Cr.=2o Cr. L. J. 
1 1 =48 I.G. 486 ; I Weir 654. The word “arms” 
except so far as the definition expressly include 
other weapons must be understood to mean 
weapons of offence, suitable for use in warfare. 
L.B.R. (1893-1900) 416. The Government 
can exclude any weapon from the operation of 
the Act but cannot notify that a particular wea- 
pon is an arm within the meaning of the Act. 
Ibid. Whether or not any particular instrument 
is included in the expression “ anns ” must neccfr* 
sarily depend on the circumstances of eadi case. 
Whatever can be used as an instrument of 
attack or defence and is not an ordinary imple- 
ment for domestic purposes, falls witloin the 
purview of the Act. 2 L. 291=64 I.G. 847= 
23 Gr,L.J. 63 ; 32 P.R, 1918 Gr.=20 Cr.L.J. ii 
=48 LG. 486. It is always the purpose for 
wmeb an implement is primarily usm which 
determines the question whether it does or does 
not fall within the definition of ‘arms’. Imple- 
ments or articles primarily inteoded for domestic 
or agricultural use are not arms under 
the Act and Takwas fall under the former 
category, A.I.R. 1940 Lah. 468. See also 
1927 L. 162 Neither me length, breadth, nor 
the form of the blade of a weapon nor the handle 
affords any certain test of its dassification as 
“arms”. 32 P.R. 1918 Gr.=20 Cr.L.J. 11 = 
48 1 .C. 486. See also on the point 20 P.R. 1900 ; 
I L.B.R. 271 ; L.B.R. (1893-1900) 416 ; Ibid,, 
417 ; Ibid,, 487 ; ii C.W.N. 971=34 G, 749= 
6 Cr.L.J. 227 on the point. The mere feet 
that a weapon is dangerous and may cause 
deatli if used would not make it “ aims ” 
15 Gr.L.J. 685=26 I. G. 133. The word 
fire-artns ** means “arms that arc fired by 
means of gun-powder or other explosives.” 42 
G. 1153=16 Gr.L.J. 9=19 G.W.N. 706=26 LG. 
313. The purpose for which an implement is 
primarily intended regulates whether it ' would, 
in ordinary parlance, be spoken of as an arm, 
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“ cannon ** includes also all ho^vitzers, mortars, wall-pieces, mitrailleuses 
and other ordinance and machine-guns, all parts of the same, and all carriages, 
platforms and appliances for mounting, transporting and serving the same: 

“ arms ” includes fire-arms, bayonets, swords, daggers, spears, spearheads 
and bo%vs and arrows, also cannon and parts of arms, and machinery for manu- 
facturing arms : 

ammunition includes also all articles specially designed for toipedo 
service and submarine mining, rockets, gun-cotton, dynamite, lithofracteur and 
other explosive or fulminating material, gun-flint, gun-wards, percussion-caps, 
fuses and friction-tubes, all parts of ammimition and all machinery for manu- 
factmring ammunition, but does not include lead, sulphur or, saltpetre : 


and if it is not designed ibr use as a weapon 
of offence and defence, although it may be used 
as such, then it is not an arm.” i L.B.R. 271 ; 
s 8 CrXJ. 199=99 I.G. 935=1927 L. 162. See 
also 5 R. 710=29 GrXJ. 115=1928 R. 49 ; 23 
CrXJ. 594=68 I.G. 818=1923 R. 23. 

Parts or FJSE-*AiQf 5 i — When stray pieces of 
metal can be hdd to be parts of fire arms, see 
1942 A. M.L J. 34. 

Unserviceable fire arm. — fire arm wen 
though it is unserviceable if it could be repaired 
and used is a fire arm, the possession of 
which without license is an offence. 1943 Mad. 
661 =(1943) 2 MXJ. 283. 

I. What are Arms — Ghiiavies. — ^The word 
** arms ** includes parts of arms and, therefore, 
chhasnes may be “ arms ” within tlie meaning 
of the Act. 20 P.R. 1900 Gr. ; 33 P.L.R. 1901 ; 
10 PX.R. 1919; 20 GrX.J. 577=52 I.G. 103. 
Everything is a ehha3>i, which has a large axe-like 
blade, curved or otherwise with an arrangement 
of ring or ring^ for binding it to the handle and a 
handle of considerable length. 33 F.L.R. 19x4= 
15 Cr.LJ. 506=24 I.G, 594. As to Takwas, see • 
A.I.R. 19^ Lah. 468, 

Sword-Sttck, — A sword-stick is a sword 
sheathed in a cane stick and comes within the 
definition of arras, 1 1 G, W.N. 971 = 34 C. 749= 

6 GrX.J. 227. 

Lathi. — An instrument consisting of two 
separate pieces, namely, a laihi 6 fl. 3 ins. long 
at one end of which a hallow screw and an 
axe-like blade 5 ins. by 4^ ins. having a screw 
to allow of its being fixed into the long lathi was 
held to be an arm within the meaning of sec. 19 
{f)^ as no instrument like that is ever used for 
oomeatic or agricultural purposes, g L. 137= 


53=5 Cr.L.J. 435. 

A gun minus a percussion cap is an * arm ’ 
within the definition of the Act, I.L.R. 100*7 
N. 488=38 Gr.L.J. 639=1937 N. 213. The 
possession of a ^n-barrel and nipple wit^ut a 
licence, in serviceable condition, is an offence 
under sec. 19 f/;. 7 M. 70=1 Weir 658. See 
also 13 G.P.L.R. 8 Or. =3 N.L.R. 53. ^ 

Revolver out of Repair.— A revolver, even 
if it is out of repair, is nonetheless aa arm, and 
a person in possession of such a weapon, without 
a licence, is guilty of an offence under sec, lo 
6 P.R. 1908 Gr. = 7 Gr.L.J . 350, See also ( 1943) 2 
M.L.J. 283. A revolver, the trigger of which is out ' 
of order, is a fire-arm within the meaning of the 
Arms Act. In such cases, the question is not 
so much whether the particular weapon is ser- 
viceable as a fire-arm, but whether it has lost 
its specific character and has so ceased to be a 
fire-arm. VVhether in any particular case, the 
instrument is a fire-arm or not is a question of 
fact to be determined according to the circum- 
stances of the case. 2 1 M. 360= i Weir 6r,Q TF B ^ 
See also 6 P.R. 1908 Gr. ; i Sind L.R, i8. TOei^e 
the accused was found to be in illegal possession 
of a revolver ‘'in loose parts” without a license 
and It appeared that the parts were in a rustv 
condition but they could be used if cleaned and 
oiled, Ma, that the articles possessed by the 
accused were ‘arms* and he was liable to be 


29 Gr.L.J. 961=1928 L. 295 ; 33 P.L.R*. 1914 : 
16 P.R.-1900 Gr. and 32 P.R. (Gr.) 1918. 

Battle-axe . — A battle-axe is an arm. i 
Weir 654. 

Glasf-xnife* — Clasp knives are not ai'ms 
within the Act. 15 Gr.L.J. 585=25 I.G. 337 ; 
L.B.R. (1893-1^) 417, 487; I L.B.R. 374. 
But a dasp knife which has a blade 5! inches 
long with a pointed end and is fitted to a long 
handle and turns over into the handle falls 
within the meaning of the word “ arms.” 5 R. 
710=29 Gr.L.J. 115=1928 R. 49. So also a 
hunting knife sharpened on one side only. 51 
LG. 573=25 Gr,L.J. 1119=1924 Gal. 714, 
Gun-Barrel. — A gun-barrel, so long as it can 
be u^ as a gun-barrel, is an arm within the 
defimtion of the Arms Act, sec. 4, because it Is a 
part of a fire-arm. But it is not a “ fire-arm ” 
wxAia the meaning of sec. 14 oftheAct, nor 
is it one of the other articles mentioned in the 
section. 12 C.P.L.R. Gr. 10. But see 3 N.L.R, 


-- ^ mao ixauxe TO I 

coiMc^ under sec. 19 /). 37 C.W.N. 334: 
34 Cr.L.J. 916= 1933 Cal. 495. 

Swenm Hut. — The espression “ anas ” in- 
cludw pam of arms.” Sword hilts ate, there- 
fore arms 38 P.R. 1889 Cr. As to sieard- 
stick, see 34 C. 749. Bolts and bars oj rifles are 
lTsi 539 =77 I.C. 1003 = 1993 

II. What abe not Arms : Cook’s Knife.— 
Ine purpose for which an implement is primarilv 
mtem^ regulates whether it should be con- 
sidered an arm or not. A cook’s knife is not an 
5 L.B.R. 130, 

Air-Gun.— Air guns which are not adopted 
for UM with explosive substances and which 
have been classed as toys by the Government 
for the purposes of the Tariff Act are toys and 
do not come under the definition of arms. 4 Cr 

• * 39 * 

Unservicbabui hre-arms.- In including parts 
nieaning of arms the L<^£ture 
mtoded to provide against the importation and 
ration of arms in parts which might be 
put together any moment and used as firl^n^ 
A fire-ann, winch is defective and otherwise 
unaervitoahle, IS not witto the meaning of the 

' possession of a gun rendered 

unserviceable by the loss of the tri^ ialot» 
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“ military stores,” in any section of this Act as applied to any part of British 
India, means any military stores to which the Central Government may from time 
to time, by notification in the Official Gazette, specially extend such section in such 
part, and includes also all lead, sulphur, saltpetre and other material to which the 
Central Government may fi-om time to time so extend such section : 

“ license ” means a license granted under this Act, and ‘‘ licensed ” means 
holding such license. 

II , — Manufaciwte^ Conversion and Sale. 

5. . No person shall manufacture, convert or sell, 
Unlicensed manufacture, or keep, offer or expose for sale, any arms, ammuni- 
conversion and sale prohibited, tion or military Stores, except under a license and in 

the manner and to the extent permitted thereby. 


offence. 6 M. 60—1 Weir 657 (F.B.).; 

I Weir 658 ; R. 12 G.P.L.R. Gr. 8. A broken and 
unserviceable gun will not fall under the designa- 
tion of “parts of arms”, 1 Weir 658; 2i M. 
360 (F.B.) But see 9 Gr. L.J. 259 (F.B.) ; i 
S.L.R. 18 Gr. and 1923 L. 617. 

Poleaxe.— Is no arm, 15 Gr.L J. 685=26 1 .G. 

133- 

Dah. — ^Not arms. L.B.R. (1893-1900) 416. 
The true criterion is not whether any given Dah 
is an “ upyat ”, but what was the intention of 
tlie maker as regards its purpose. G8 I.C. 818 ; 

II L.B.R. 340^-23 GrX.J. 594= 1923 Rang. 
23 ( 0 - 

Spears. — ^It is always a question of fact whe- 
ther the artide for the possession of which a 
dbiar^ under the Act is made conies within the 
deiimtion of ‘arms* or not. A spear which has the 
appearance of a spear, and which can be used 
as a spear, does not cease to be so merely be- 
cause it is electroplated or is called something 
else sueh as Nishan Sahib or is used for a religi- 
ous purpose. Ihe fact that an article whidi 
comes within the definition of “ arms ” in the 
Arms Act is used for rdigious purposes does not 
relieve the person in possession of such an arm 
from the operation of the Act. I.L.R. (1941) 
Lah. 789=196 LG. 766=A.I,R. 1941 Lah, 340. 

Spear-head. — As the word ‘ spear ’ is used in 
sec. 4 in contradistinction to spear-head, a spear 
cannot be held to include spear-head. 167 LG. 
935=1937 A.L.J. 41=1937 .AU. 228. 
Ammunition*— The word ‘ammunition’ in- 


AmMUNITION — ^ feMPTY CARTRIDGE GaSE, — * 
Emply cartridge case is ammunition as deiced 
by sec. 4 the possession of which is an offence. 
7 A.L.J. 102=4 405=ro Cr.L.J, 573 ,• ai A. 

LJ. 879=«»46 A. 107=1924 A. 215; 32 A. 152; 
1936 A.L.J. 657=162 I.C. 912=37 Gr.L.J. 
727. The expression “ all parts of ammuni- 
tion”^ as used in sec. 4 of the Ar ms 
Act includes empty cartridge cases. 7 B. 
L.R. 474=2 Cr.L.J. 449. But see 47 A. 629= 
1925 A. 498 and 1926 A, 255, cited under sec, 14 
holding that they are not ammunition unless 
they are capable of being re-loaded in India. 
See also 20 P.R. 1890 Gr. 

Fire-works— Rockets.— The manufacture or 


possession of fae^works, including rockets which are 
mere fire-works, does not come within the 
prohibition of sec, 5. The rockets referred to 
in sec. 4 under the definition “ ammunition ” . 
ire war-rockets, 5 M. 159=1 Weir, 655. 
D. 8 M. 202). 

■ Sec. 5, N.B ; — See also notes under sec. 4, supra 
and sec. 19, injra. 

Repairer op Arms. — A repairer of arms is 
not within the purview of secs. 5 and 19 (o). i 
Weir 656. In this Act, the word "repair” 
ap^rs neither in the provision prescribing 
a licence nor in the provision prescribing a 
penalty, the word "convert” being used in 
substitution therefor. The term “ manu&cture ” 


cannot be construed to include "repair.” i 
Weir 653. 

Sale of Gun used for Private purpose after 


eludes only such explosive or fulminating material 
as could be used for any military purpose or m 
particular for fire-arms or torpedoes or war- 
rockets, etc. Patakhas which are quite useless for 
such purposes, are not ammunition within the 
meaning of the Act and a conviction under 
sec. 19 {j) is not sustainable for possessing the 
same without Hcence. 53 All. 226=32 Gr.L.J. 
564= 193 1 A. 1 7, See also 8 M. 202 ; i Weir 664. 
Though possession of fire works is no offence, 
possession of gunpowder without licence is an 
offence even if it is for the innocent purpose of 
making fire-works as gun powder is capable of 
being used for purposes of warfare, i Weir 655; 
8 M. 202 ; I Weir 664. Bullets made of lead 
are not excluded from the terms of the Arms Act. 
A piece of lead in the shape of a bullet or in the 
shape of shot is certainly ammunition or a part 
of ammunition. Lead as such which is not in 
such a ^ape'is exduded from the meaning of 
the term, mthov^ lead can be made up into 
'cartridges. 37 Cr-L.J. 727=1936 A.LJ, 657* 
1936 A. 292 » 


NOTICE, BUT ^before PERMISSION. — ^The sale of a 
gun, used for one’s private purpose, after giving 
notice to the Magistrate, but before the receipt of 
his permission, is not an offence under sec. 19 (i), 
I Weir. 657. 

Licence for Match-lock converting it 
INTO PERCUSSION GUN. — ^Therc is no distinction 
drawn in the Act between the various kinds of 
explosive fibre-arms ; and, if reference is had to 
Sch. II, it will be seen that a distinction is there 
drawn, not between the different Hnds of gun, 
as for example, a rifie and a smooth-bore, W 
between fire-arms and fire-arm barrels and pistols 
and pistol-barrels. 10 M. 131 = 1 Weir 665. 
Where a person was charged with posssessing 
a percussion-gun while his licence covered only 
a match-lock and the defence was that, for 
convenience sake, he had the original gun 
altered from matdi-lock to a percussion-gun 
after he obtained licence, held that the acoosed 
could not be convicted under sec. zg of the Act, 

MaNDFACTURB of KXrPANS— EXEW nON.'rr 
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Nothing herein contained shall prevent any person from selling any arms 
or ammunition which he lawfully possesses for his own private use to any person 
who is not by any enactment for the time being in force prohibited from possessing 
the same ; but every person so selling arms or ammunition to any person other 
than a person entitlrf to possess the same by reason of an exemption under sec- 
tion 27 of this Act shall, without unnecessary delay, ^ve to the Magistrate of the 
district, or to the officer in charge of the nearest police-station, notice of the sale 
and of the purchaser’s name and address. 


IIL — Import, Export and Transport. 


Unlicensed importation 
and exportation prohibited. 
Importation and exportation 
of anns and ammunition for 
private use. 


6. No person shall bring or take by sea or by 
land into or out of British India any arms, ammuni- 
tion or military stores except under a license and in 
the manner and to the extent permitted by such Kcense. 


Nothing in the first clause of this section extends to arms (other than cannon) 
or ammunition imported or exported in reasonable quantities for liis own private" 
use by any person lawfully entitled to possess such arms or ammunition ; but 
the Collector of Customs or any other officer empowered by the [Central Govern- 
ment] ^ in this behalf by name or in virtue of his office may at any time detain such 
arms or ammunition until he receives the orders of the [Central Government] ^ 
thereon. 


Explanation .— ammunition and military stores taken from one part 
of British India to another by sea or across intervening territory not being part of 
Britisfi India, are taken out of and brought into British India within the meaning 
of this section. ® 


Sanction of [Central Gov- 
ernment] required to ware- 
housing of arms, etc. 


7 . Notwithstanding anything contained in the 
Sea Customs Act, 1878 , no arms, ammunition or 
military stores shall be deposited in any warehouse 
licensed imder section 16 of that Act without the 
sanction of the [Central Government]^. 

8. \Le^ of duties mams, tie., iniported by sea.'] Rep. by the Amending AcL i8qi 
(XII of 1891 .). ^ 

of 1^1) ^ ^ M 1891 (XII 

Power to prohibit transport. Central Government may, ficom time 

, , , , to time, by notification in the Official Gazette— 

. . • W regulate or prohibit the transport of any description of arms, ammu- 
nition or mihtary stores over the whole of British India or any part thereof 

^ license and to the extent in tlie manner pemfitted by 
(b) cancel any such notification. 

Explamawn.—Axias, mimunition or military stores transhipped at a port in 
Transhipment of arms. fintish India are ti'ansported within the meaning of 
this section. ® 

ri. The [Central Government], 1 [ * * ♦ *12 

^ Power to establish search- places along the boundary-line between 

mg stations. ^ntistt India and foreign territory, and at such dis- 

searching posts at which ^ emedient, establish 
bales and paZZ Si tmnslf bagga«.a^s, and aU boxes, 

- ^ be stopped and sear ched for arms, ammiinitinn 

, I Substituted ««[«>tion in Schedule II of the Rules 

A. O., 1937. t^vemiaent by only allies to Kipans actually in adstcncc aiS 

2 Words 'widi the previous sanction of th. by Sikhs and not to the 

?®;:?»>>^< 5 «>eral in Cwmcil^^^tri ^ of kimans which is prohibited by 

A. O., 1937. by 3 Lah. 437=35 Gr.L.J. 34*= 1933 



s; 15] 


The Arms Act (XI of 1878). 


57 


Procedure where arrest 
made by person not Magis- 
trate or PoKce-officer. 


and military stores by any officer empowered by [the Central Government] ^ in 
this behalf by name or in virtue of his office. 

12. When any person is found carrying or conveying any arms, ammunition 
or military stores, whether covered by a license or 
Arrest of persons conveying 5^^ manner or under such circumstances 

Saimstances. afford just grounds of suspicion that the same 

are being carried by him with intent to use them, or 
that the same may be used, for any unlawful purpose, any person may -mthout 
warrant apprehend him and take such arms, ammunition or military stores &om 
him. 

Any person so apprehended, and any arms, 
ammunition or military stores so taken by a person 
not being a Magistrate or Police-officer, shall be deli- 
vered over as soon as possible to a Police-officer. 

AH persons apprehended by, or deli<rered to, a J?olicc-officer, and all arms 
and ammunition seiz^ by or delivered to any such officer under this section, shall 
be taken without unnecessary delay before a Magistrate. 

IV. — Going armed and possessing Arms^ etc. 

13. No person shall go armed with any arms 
Prohibition of going arm- except under a license and to the extent and in the 
Cd mtbout hcense. permitted thereby. 

Any person so going armed without a license or in contravention of its 
provisions may be disarm^ by any Magistrate, Police-officer or other person]* 
empowered by the [Central Government] ® in this behalf by name or by virtue of 
his office. 

14. No person shall have in his possession or under his control any 

cannon or &e-arms, or any ammunition or military 
Unlicensed possession of fire- stores, except under»a license and in the manner and 
arms, e c. extent permitted thereby. 

[**♦♦*♦*]* 

15. In any place to which section 32, clause 2, of Act No. XXXI of i860® 

applies at the time this Act comes into force or to which 
• ^ Po?®™ of arms of any ^he [Central Government]! [ * * ♦ 

proSlSt^^ ill wrtabi places^’ *] ® ^^^.y by notification in the Official Gazette specially 

extend this section,^ no person shall have in his posses- 
sion any arms of any description, except under a license and in the manner and to 
the extent permitted thereby. 


LEG. REF. 

^Substituted for ‘such Goverxunent’ by 
A. O., 1937 - 

^For notiticatiou appointing all headmen and 
rural police-men under sec, 5 of the Burma 
Village Act, 1907, to disarm mmeensed persons, 
see Bvma Gaz/AU^ igog, Pt. I, p. 602. 

^ 3 Substituted for ‘ Local Government ’ by 
A.O., 1937. 

^Thc last three paras, of sec. 14 were repealed 
by (XII of 1891). 

3 Act XXXI of i860 was repealed by see. 3 
of tlus Act. 

•Words ‘with the previous sanction of the 
Governor-Gneral in Council omitted by A. O., 
1937 - 

^ Section 15 has been sepedally extended to: — 

(il Aden, see Bombay R. and O,, Vol. I. 

(2} Other places in Bombay, see ibid, 

(3} Places in Madras, see Mad. R. and O., 
VoL L; 

(4) Places in the Punjab, see Punjab Gaz/sttey 
1899, Pt. I, p. 285 ; ibid.y 190Q, Pt. I, p. 810. 

(5) Plac^ in the U. P., see U. P. R. & O., 

Cr C. M.-I-8 


Vol. I. 

(6) Places in Assam, see Assam Gazettey Extra, 
dated 23rd March, 1923. 


Secs. 13, 14 and 15.— N. B. See also notes 
under secs. 4, 5 and 19. 

Scope of sections 13 and 14. — Section 13 
prohibits an unlicensed person from going armed 
with any kind of anus, that is to say, a person 
going armed with either a knife or a revolver 
comes within the provisions of the section. But 
witli regard to fire-arms, a further offence may 
be committed, namely of having them in pos- 
session or under control, without a licence. Sec. 
14 covers this offence, and if this offence is 
committed with the intention referred to in 
sec. 20, then a heavier punishment may be 
inflicted than for the simple offence under sec. 14, 
the pepalty for which is provided in sec. 19 (/}. 
To be in possession or control of anns other than 
those mentioned in sec. 14 is not an offence, 
though it is an offence to go armed with them, 
as provided in sec* 13. 146 I.C. 643B1933 Gal. 

692- , 
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Meaning of words. — ** Going armed** term 
“ going amid ” in sec. 1 3, means “ carrying aims ” 
1 Weir. 663. The phrase is not to be restricted 
to carrying or bearing arms in the manner usual 
for the particular weapon in view, L.B.R. (1892- 
1900), 284, A person who appears in a public 
place or issues from his own property or abode, 
having about his person a weapon of the sort 
described in sec. 4, and not covered by a licence, 
goes annedy L.B.R. (1893-1900), 284. Talcing of 
a blunt spear capable of being sharpened to 
parade ground for gymnastic purposes amounU to 
going armed within the meaning of the section. 
31 Cr.LJ. 1109=32 Bom. L.R. 571 — 1930 
Bom. 174. 

** Going armed wi contravention of Sec. 13 ” — In the 
case the accused was found in another man’s 
house wearing dagger. He did not allege -that 
the dagger was not his or that he had not brought 
it to the house. On the contrary, he specified the 
purpose for which the dagger was used, //eld 
that under the above circumstances the accused 
had committed the offence of “going armed 
with dagger **. U.B.R. (1897-1901), Vol. I, 4. 
As to what are * arms ’ see notes under sec. 4 sujfra. 

Possession op fire-arms after the expiry 
OF Licence. — ^The word “ extent in sec. 14 
cannot be limited to mean territoiial extent. 
Possession of arms of which licence has not been 
renewed is punishable under sec. 19 (/) read 
with sec. 14. • 60 C. 445=34 Gr.L,J. 363=37 
C.W.N. 93=1933 G. 218. 

“ Possession ” — Master , and Servant. — ^A 
servant using a gun belonging to his master 
would no doubt have the weajpon under his 
control, so long as the use continued, but the 
weapon would remain in tlie master’s possession. 
I'hroughout the Act, the word “possession” 
must be taken to mean something different 
from mere “ control 4 N.L.R. 78=8 Gr.L.J. 
18. A person licensed to carry a gun, lent one 
of his servants his gun to shoot game with it. 
Held, that the servant should not be convicted 
for carrying a gun without a licence and that the 
gun should not be confiscated. A.W.N. (1881) 
7[R.22A. 1 18]; 17 A.L.J. 758=20 Gr.L.J. 432 
=51 1 . G, 208 ; 14 B.L.R. 501 = 13 Gr.L.J. 525 
= 15 I.C. 797. It must constantly happen 
that sportsmen on their way to and from the 
field hand over their guns to* their servants to 
avoid unnecessary fatigue to themselves, and 
by doing so it does not appear thait the servants 
should be considered as going armed when they 
have no control over the use of the gun so far 
as intended, and are ^mply bearers of the g mi 
as a load. If the gun were taken to pieces before 
bdng handed to the servant, it would difficult 
to hold that he could be armed with it ; and the 
moral restriction of the servant’s duty to make no 
use of the gun seems in effect to make the same 
difficulty when the gun is left complete. U.B,R. 
(1897-1901), Vol. I, I (15 A. 27, R,), See also 
27 P.R. 1885 (Gr.). 

Lieenoe to carry arms covering one 
retainer.-— A licence to carry arms including 
a retainer authorises any retainer to carry 
the arms specified in the licence with the per 
mission of his master. The Hcence should not 
be so construed ^ to restrict the retainer to carry 
the arms only in the presence of the master. 

20 G. 444. See also cases cited under Sec. lo, 
cl. (b) the point. 


Unlicensed Possession of Fire-arms.— The 
notification of Government of India exempts all 
soldiers in the ser\ace of Her Majesty from the 
operation of certain provisions of Secs. 13 to x 6 
of the Arms Act. The term “ soldiers ” includes 
reservists. A reservist found in possession of 
double-barrelled gun without a licence was not 
guitly under sec. 19* * P.R. (dr.) 

L'CLNCE to go .\rmed for special pur- 
pose. — Where a licence to go armed is granted 
for protection only, the licensee cannot use it 
for sport or display, i Weir. 663. 

Order appointing an officer as commis- 
sioned OFFICER WITH RETROSPECTIVE EFFECT. — 
The petitioner, who was promoted from the rank 
of Haveldar to the rank of Jamadar on 30th 
August, with retrospective effect from the ist 
June was held to beds a commissioner officer 
from ffie 1st June, and therefore was held to 
fall within one of the classes exempted by the 
Government of India from the operation of 
the prohibitions contained in secs. 14 and 15 of 
the Act. 27 P.R. 1885 (Cr.). A gun minus a 
percussion cap being an ‘arm’ within the defini- 
tion in the Act, a person who goes about with 
it ‘goes armed* within the meaning of sec. 13. 
T.L.R, 1937 N. 488=38 Gr.L.J. 639=1937 N, 
213. The unserviceable remains of a gun could 
not be faii'ly described as a ‘fire-arm’* within the 
meaning of sec. 14 and do not require to be 
protected by a licence. 12 G.P.L.R. Gr. 8 (6 
M. 60 and 7 M. 70, R,) 

Possession of Fire-arms not covered by 
Licence. — ^Where a licence granted relates to 
a full-sized gun, the person holding such a 
licence cannot keep a half-barrel gun* under it. 
29 Gr.L.J. 472=109 I.G. 120=1928 L. 759. 

Dalwbs — Spears — Forks — ^Possession of. — 
Dalwes, spears, and forks do not come within 
the term “military stores” and the mere pos- 
session of such weapons is not a punishable 
offence. But going armed witli swords or 
spears' without a licence is punishable under 
sec. 13. U.B.R. (1892-1896), Vo. I, i. As 
to possession of arms without licence, see 9 B.L.R. 
Ap. 34 ; 18 W.R. (Gr.) i ; 18 W.R. (Gr.) 26 ; 
rig P.R. 1 866 (Cr.) ; 9 B. 478. As to un- 
licensed possession of saltpetre, see 25 P.R. 1889. 

Possession of bayonets. — ^The possession of 
bayonets without a licence is not an offence 
punishable under the Arms Act except in dis- 
tricts proclaimed under sec. 15 of that Act. 
L.B.R. (1872-1892), 426. 

Possession of empty Gartridges. — While the 
police were searching accused’s house, for 
stolen projjerty (which was not present) they 
discovered in a locked box two empty brass 405 
us^ cartridge cases, which were incapbale of 
being re-loaded in India. Held, that accused 
was not guilty. 47 A, 629=26 Gr.L.J. 1039= 
1925 A. 498. To support a conviction for pos- 
session of empty cartridges it should be proved 
that the cartridges can be re-loaded in India 
and used as ammunition by the persons with 
whom tl^ are found. If this is not found 
the cartridges are not ammunition and so no 
prosecution can be made on their basis. 24 
A.L.J. 208=27 Gr.L.J. 136=1926 A. 255. 

Possession of Arms for purpose of Repair.— 
From the- provisions of the U.P.R. Arms Rules 
and Orders (1924) it is p^ctly clear that a 
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i[i6. (i) Any person possessing arms, ammunition or military stores the 
, possession whereof has, in consequence of the cancel- 

or ® exemption or 

with licensed dealers. ^^sue of a notification under section 15 or 

otherwise, become unlawful, shall without unneces- 
sary delay deposit the same either with the ofiicer in charge of the nearest police- 
station, or, at his option and subject to such conditions as the [Central Govern- 
ment] ^ may by rule prescribe, with a licensed dealer. 


(2) When arms, ammunition or military stores have been deposited under 
sub-section (i) or, befwe the first day of January, 1920, under the provisions of 
any law for the time being in force, the depositor shall, at any time brfore the expiry 
of such period as the ^[Central Government] may by rule prescribe, be entitled — 

(a) to receive back any thing so deposited the possession of which by him 
has become lawful ; and 


(i) to dispose, or authorize the disposal, of any thing so deposited by sale 
or otherwise to any person whose possession of the same would be lawful ; and 
to receive the proceeds of any such sale : 

Provided that nothing in this seub-section shall be deemed to authorize 


LEG. REF. 

^This section was substituted by sec. 2 (Act 
XX of 1919). 

* Substituted for ‘ Local Government * by 
A.O. 1937. 

person who repairs arms and is in possession of 
guns made over to him for repairs cannot be 
convicted of an offence of being in possession 
of arms without licence. Once it is found that 
a person was in possession of arms for hona Jide 
purpose of repairing them the length of time 
during which his possession thereof is justified 
depends upon the drcumstances of each case. 
30 Cr.L.J, 984=1930 A,L.J. 201=1929 A. 720 
See also under sec. 5. 

Being in Possession of Arms without Licence 
— Sanction of Collector to prosecute, — In 
order to prosecute a person for being in possession 
of guns without licence, the Collector’s sanction 
for -the prosecution should be obtained under 
sec. 28. 5 M. 26=1 Weir. 662. On this point, 
see also notes imder sec. 19 infra. 

Failure to produce Licence. — ^The pro- 
visions of sec. 13 which prohibits any person from 
going armed except under licenc^ cannot be 
held to mean fiiat the licensee is bound to take 
his licence with him whenever he goes armed. 
I Weir. 661. The law does not require nor the 
Kcence provide, that a Ikence to carry arms 
shall always be on the person of the bearer of 
arms. 20 C. 444. If on being required to 
show his licence, the bearer of anns is prepared 
to produce it, on being given a reasonable 
opportunity to get it, and such licence exists, 
he should not be prosecuted. 20 C. ^44. The 
production of the licence at trial is a< suffi- 
cient answer to the charge of infringing the Act. 
20 G. 444; 3 G.W.N. 394, See also 64 I.G. 
275=22 Cr.L.J. 755 in which 20 G. 444 was 
followed. 

Failure to deposit Arms (Spears). — ^There 
is no provision in sec. 14 requiring a person 
to deposit a spear. Where there is no other 
basis for conviction, it is illegal. .2 L.W. 532= 
16 Gr.L,J. 528=29 I.G. 544. 

Exemption — ^PtoWLEOB. — ^A person who is 
exempted from the operation of me Act can send 


a servant armed with liis gun to shoot for him. 
18 Cr.L.J. 297=38 I.G. 329. Any licence or 
exemption not granted under the Act or Rules 
should be invalid and would give no protection 
to the accused. 1932 R. 180. 

Exemption of Kirpans. — The exemption in 
Sch. II of the Rules only applies to Kirpans actually 
in existence and possessed or carried by Sikhs 
and not to the manufacture of Kirpans by Sikhs. 
A sikh is not prevented from dealing with a 
Kirpan which he possesses in any way he likes, 
2 L. 4.27=1022 L. 267. 

Search,— The knowledge of the existence 
of fire-arms foimd in a hut on search should 
not, without further evidence, be imported to 
any other than the occupier of the hut nor 
would that presumption operate even against, 
him if it could be proved that it was possible, 
the arms might be ffiere without his knowing it. 
41 C. 350=18 C.W.N. 498=15 Cr.L.J, 385= 
23 I.G. 985. Sentence — Conspiracy to possess 
arms in contravention of— Sentence of trans- 
portation— If can be awarded. See 39 C.W.N. 

334 (P.B.). 

Secs 14 and 19,— The possession of a gun 
by a person after uie ^iry of his license and 
baore its renewal is in contravention of S. 14 
and is an offence punishable under S. 19 (/) 
of the Act. Note 1 1 appended to the condi- 
tions printed on the license granted in Form 
XVI, which prescribes the fees payable if the 
license is renewed within one month of the date 
on which it expired and those payable af^ one 
month from tl^t date, merely provides a period 
of grace during which the application for 
renevw may be made and the fees payable 
thereon deposited. It does not lay down fiiat 
the quondam license-holder is entitled, as of right 
to have the license renewed on payment of the 
fee mentioned. 44 F.L.R. 486=A.1.R. 1942 
Lah. 300=I.L.R. (1943) Lah. 756, 

Sec. 16. — ^N. B . — See also notes under secs. 

Possession of Gun without Lxgbnsb being 
RENEWED. — ^A n order confiscating a gun- because 
of mere delay in renewing the licence is illegaL 
15 Cr.L.J. 21 ; 22 LG. 165. 
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the return or disposal of any thing the confiscation of which has been directed 

under section 24. j j- j i? j 

(3) All things deposited as aforesaid and not returned or disposed of under 
sub-section (2) within the prescribed period therein referred to shall be forfeited 

to His Majesty. , , . . , , . 

4 ) (a) The [Central Government] ^ may make niles consistent with this 

Act for carrying into effect the provisions of this section. 

{b) In particular and without prejudice to the generahty of the foregoing 
piwision, the [Central Government]^ may by rule prescribe 

(i) the conditions 'Subject to which arms, ammunition and mihtary stores 
may be deposited with a licensed dealer, and 

(«) the period after the expiry of which things desposited as aforesaid shall 

be forfeited under sub-section (3).] 

V. — Licenses. 

17. The Central Government may from time to time, by notification in 
the Official Gazette, make rules to determine the 
Power to make rules as to officers by ivhom the form in which, and the terms 
licenses. conditions® on and subject to which, any license 

shall be granted ; and may by such rules among other matters — 

(a) fix the period for wtiich such license shall continue in force ; 

(b) fix a fee payable by stamp or otherwise in respect of any such license 
granted in a place to which section 32, clause 2, of Act XXXI of i860® applies 
at the time this Act comes into force or in respect of any such license other than a 
license for ‘possession granted in any other place ; 

(c) direct that the holder of any such license other than a license for pos- 
session shall keep a record or account, in such form as the ^[Cen^al Government] 
‘may prescribe, of anything done under such license, and exhibit such record or 
account when called upon by an officer of Government to do so ; 

{d) empower any officer of Government to enter and inspect any premises 
in which arms, ammunition or military stores are manufactured or kept by any 
person holding a license of the description referred to in section 5 or section 6 ; 

{e) direct that any such person shall exhibit the entire stock of arms, ammuni- 
tion and military stores in his possession or under his control to any officer of Govern- 
ment so empowered ; and 

(/) require the person holding any license or acting under any license to 
produce the same, and to produce or account for the arms, ammunition or mili- 
tary stores covered by the same when called upon by an officer of Government so 
to do. 

Cancelling and suspension 1 8. Any license may be cancelled or suspen- 

Qflicex2se. ded — 

(a) by the officer by whom the same \va5 granted, or by any authority to 
which he may be subordinate, or by any Magistrate of a district, or Commissioner 
of Police in a presidency-town, within the local limits of whose jurisdiction the 

— ■■■■-■• ■ - ■ ■ - * 

LEG. REF. clear that possession of arms for purpose of 

X Substituted for * Local Government’ by repair is not an offence. 30 CrX.J. 984=9119 
A.O., 1937. I.C. 13=1929 A. 720. Dtsifict Magistrate in 

2 For rules as to licences, see the Indian Arms granting licence is not a Court. 4 N.L.R. 134. 
Rules, 1924 Genl. R. & O., Vol. II. Schedule VII does not provide for the exemption 

®Act XXKI of i860 was r^ealed by sec. 3 of any person from the necessity of a licence, 

of this Act. It simply describes the persons who are exempt 

NOTES. from payment gf fee chargeable for a licence in 

Sec. 17 : Licence to kill Wild Beasts — Form No. 16 in respect of certain arms. The 

Killing Wild Beast for Sport without most that a person falling within item (c), Sch. 
Sporting Licence. — ^Persons who are granted VII of the Rules of 1924, viz., a Tnp>mTvi>r of the 
licence to carry arms, under Form XI, R. 16, Indian Defence Force with a long service medal, 
of the Act, to kill bisons which are notoriously is entitled to, is a paper declaring that the holder 
in the habit of injuring crop?, will be justified was entitled to a licence without payment He 
in going armed for the purposes of sport and is not entitled to a life certificate of exemption 
no separate licence under Form VIII, R. 13, from the necessity of a licence. 34 Gr. L.JL 112 
is necessary. 5 M. Q6=isWeir. 662. The =1932 R. 180. 

U. P. Arms Rules and Orders (1924) make it 
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holder of such license may be, when, for reasons to be recorded in writing such 
officer, authority, Magistrate or Commissioner deems it necessary for the security 
of the public peace to cancel or suspend such license ; or 

(b) by any Judge or Magistrate before whom the holder of such license 
is convicted of an offence against this Act, or against the rules made under this Act ; 
and 

the ^[Central Government] may 2[ * *] by notification 

in the Official Gazette cancel or suspend all or any licenses throughout the whole 
or any portion of ® [British India]. ^ 

VL — Penalties. 

For breach of sections 5. Whoever commits any of the following 

6, 10, 13 to 17. offences (namely) : — 

{a) manufactures, converts or sells, or keeps, offers or exposes for sale, 
any arms, ammunition or military stores in contravention of the provisions of 
section 5 ; 


LEG, REF. 

^ Substituted for the words “ Local Govern- 
ment” byA.O., 1937. 

^Words ‘at its discretion’ omitted by ibid. 

•Substituted for “the territories under its 
administration” by ibid. 

^Offences under this section are bailable^ see 
Schedule II, Code of Criminal Procedure, 1898 
(Act V of 1898). 

Sec, 19 : General. — ^N. B, See also notes 
under secs. 4, 5 13, 14, 15 and 20. Offences 
under this section are bailable. See Cr. P. 
Code, 1898, Sch. II. 

Saltpetre xn Kandesh District.— As the 
Government of India has not, by any notifica- 
tion ^tended sec. 19 to saltpetre in the Khandesh 
District, a person cannot be convicted under 
sec. 19 for keeping saltpetre without a licence. 
Rat. 227=Cr. Rg. i of x886. 

Extension of Time before renewal of 
Licence, Effect of. — ^Ah order extending the 
time for renewal of a licence has the effect of 
keeping a licence previously granted practically 
in force. 3 C.W.N. 394. 

Trial, — ^An offence under sec. ig is not ^triable 
summarily, i Weir. 654. 

Sentence. — ^Under this section, a Magistrate 
on finding the accused guilty is bound to pass 
some sentence, though, of course, it is open to 
him to pass a nominal sentence, i Weir 654. 
Solitary confinement cannot be awarded for 
offences under the Act, 25 Cr.L.J. 120=1924 
L. 667. 

Burden of Proof. — ^The notification of nth 
May, 1917, permits Sikhs, to carry Kirpan with 
impunity; and where an accused claims the 
benefit of an exception to the broad rule of law, 
he must establish that he comes within the 
exception. Though a Kirpan means sword, 
every sword cannot come within the meaning of 
the word. 23 Cr.L.J. 78=65 I.C. 430=1922 
L. 141 . See also 32 Bcm.L..R. 106= 1930 B. 155. 

Irregularity in Procedure. — Where the 
head constable made a false report that a dacoity 
had been committed and he had arrested some 
dacoits and after a delay of three days, as he’ 
said, recovered the arms from the petitioner, 
not in the presence of witnesses, who signed the 
list but who distinctly recorded that die arms 
were produced before them by the constable, 
held^ the petitioner was not guilty. 1923 L. 466. 

OtAUSE (tf).— An offence under sec. 19 (a) 


is committed only if the weapon is actually 
delivered to a person who has not got a 
licence. Mere negotiations for sale to a person 
who has no licence is not in itself an offence. 
60 G. 445=37 G.W.N. 93-1933 G- 218* 
A dagger was found in a room in a house. The 
room and the house were jointly occupied by 
a father and his adult son. There was no 
evidence to show that either of them was aware 
of its existence. Held, that neither of them could 
be convicted of an offence under sec. 19, 52 
P.R. 1905 Cr.=3 Cr.L.J. 71. When it is not 
shown tlmt the accused had exclusioe possession 
of the room in which arms are found, or that arms 
were placed there by him, or belonged to him, 
or that he knew they were there, the accused 
cannot be convicted of the offence under sec. 19. 
75 P. L. R. 1901. (25 P. R. 1883.) See also 41 
G. 350=1^ Gr,L.J. 385. Where the accused, 
who had a licence under the Explosives Act to manu- 
facture and sell gunpowder and fire-works on certain 
premises, manufactured fire-works at a different 
place, held, that the accused could not be con- 
victed under the Arms Act^ i Weir. 656. 
Clasp knives are not arms within the Act and a 
sale of them is not punishable under sec. 19 (a). 
15 Cr.L.J. 585=25 I.C. 337. Sikh foimd in 
possession of kvrpans of the Icmgth varying from 
nine to ten inches is not guilty of the offence 
under sec. 19 as such kirpans are not swords. 
32 B.L.R. 106=125 I.C. 435=31 Gr.L.J. 847= 
1930 B. 153. In Punjab, Sikhs are exempt in 
virtue of Schedule II, 3 (6) from prosecution 
under sec. 19 (/) for possessing a sword or kirpan. 
26 Gr.L.J. 661=5 L, 308=1924 L. 600. But 
manufacture of Hrpans by Sikhs is prohibited 
by sec. 15 and is not covered by the exemption 
in Sch. II of the Rules which applies to Hrpans 
actually in existence and possessed or carried 
by Sikhs. 3 L. 437=25 Gr.L.J. 342= 1923 L. 267. 

Possession of Gun-powder without Licence. 
— ^Thc term “ ammunition ” is defined by the 
Act, as meaning, among other things, any 
explosive materid. The intention of the Act 
was to deal with an explosive material capable 
of being used for purposes of warfare. 8 M. 202 
=i Weir. 664. Therefore, a person, in posses- 
sion of a qunatity of gun-powder without Hcence 
is liable to be convicted under sec. 19, al^u^ 
he may intend to employ the powder in the 
manufacture ot. fire-works or other harmless 
purposes. 8 M. 202=1 Weir 664 (5 M. 159.) 
The mere possession or. sale of fire-mrks^ 
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(6) fails to give notice as required by the same section ; 

(c) imports or exports any arms, ammunition or military stores in contra- 
vention of the provisions of section 6 ; 

(d) transports any arms, ammunition or military stores in contravention 
of a regulation or prohibition issued under section 10 ; 

(e) goes armed in contravention of the provisions of section 13 ; 


Vkdthout a license, is no offence under the 
.Ams Act. Bgt the possession of gun-powder 
without a iiceira, even though for the innocent 
purpoM of mak^g fire-works, is an offence. 
1 Weir. 655. There is nothing in the Act or 
the rul«, which renders a saU of sulphur and 
ammunition, by the agent of a licence-holder illegal. 
12 M, 473— r Weir. 655. As to possesion of 
unserviceable fire arms, see 1943 Mad. 661 — 
(1943) 2 M.L.J. 283. 

Cl. (d).— Where a person orders a from 
a dealer in Bombay ostensibly for an intending 
purchaser but in fact upon his own account, the 
act does not amount to offence of transporting 
. without licence under sec. 19 (d). Under R. 24 
Arms Rules, it is for the consignor and not for 
the consignee to apply for and obtain licence and 
when the transporting is done by dealer in 
Bomh^y, it is fully covered by the licence. 
Conviction under sec. 19 (d) cannot in such a 
case be sustained. It is sufficient that the 
person ordering the gun should under R. 22 
hold a licence to possess the gun and if he is 
found without one he is liable to prosecution, 
on receipt of the weapon for possessing it 
^vithoul licence. 52 M. 999=1929 M. 
864=57 M.l,.J. 520. It is for the prosecution 
to prove definitely that the number of cartridges 
III the actual possession of the accused on any 
particular date exceeded the number covered 
by his licOTCC. 141 I.G. 263=34 Or.L.J. 190= 

Clause (e) — Offence under the clause,’ 

WHETHER TRIABLE BY THE SEGOND-CIASS MAGXS- 

T^TE.— No Magistrate of the second-class has 
the pow;r to try an offence under sec. 19 fe). 

I Weir. 660. ^ ^ ^ 

— ^Tlic offence of going armed 
wth foe-arm. is considerably more narrow than 
the offence of being in possession me«ly of 
hre-^s. The expression “going anned” 
clcarl:^ mdicates two things, namely, firstly an 
mten^n to use it as a fire-arm and secondly the 
possibility of using it. 48 M.L.J. 502=26 Gr.L. 

L. 1028—1925 Mad. 585. Thus, simply pos- 
seting arms without licence and . without an 
mtotwa to ^ is no offence undw s. 19 («), 


that to defee ‘ ananed ” as meaning “ one who 
IS ^mpped with an arm capable of 
use as an ann would be contrary to the vema- 
Mla^eanuig of the word “ ar^ ” and vwuld 
also be not safe. 77 I.C. yaS-a-s Cr L T 
wwifra I Vdr. 

* rpf^ cittti tnfra under cl. (f). 

The term d^ not indude taking arm for 
^ ^nipose of rq>air. A.W,N. i8oi, aoS 

Jfe p<»^ canw a gun sot in & hand fet 
tied to hu fai.«yde in the manner of a of 

luggage, he must be said to be “gotagS^” 


within the meaning of S.- 19 (e) of the Arms Act 
and is liable to conviction. 22 P.L.T. 570= 
1941 P.W.N. 4a3=A.I.R. 1941 Pat." 284. 

The mere temporary possession, without a 
licence, of arms for purposes other than their 
use as such, is not an offence within the meaning 
of sec. 19. The above principle is not confined to 
the case of a servant carrying his master’s gun 
but applies also to a friend performing the same 
office to a friend. The essence of die offence 
is the going armed, Le., carrying a weapon with 
the intention of using it as a weapon, when the 
necessity or opportunity arises. 24 A. acia See 
also. 6P.R. i9^Cr.=.7 Cr.L j, 350; 4 NX.R. 
146; 5 L.B.R. 83. Accused who was the ser- 
vant of a licence-holder was only in possession 
of the gun on behalf of his master who had left 
the place where the accused was guarding his 
master’s money for a short time only,- held that 
the accused should not be convicted. 146 I.C, 
498—1933 Pat- 800. A servant who goes out 
at the request of his master with his master’s 
gun to shoot duck for him is guilty of * ‘going 
armed”. 4 S.L.R. 214=12 Gr.L.J. 122=9 I G 
720. also 24 A. 54 and 38 I.G. 329. Sec. 10, 
cl. (e) docs not mclude the word “ habitually^* 
and the words “ goes armed ” connote carrying 
a weapon with the intention of using it when 
the necessity arises. Even an isolated act of 
carrying a weapon in contravention of the licence 
eould amount to an offence under sec. 19, d. (e). 
Where an accused gets himself possessed of 
a sword with the intention of using it as a weapon 
for the purpose of attacking his opponents and 
uses It, wlrile using that weapon he must have 
moved about and he would therefore be con- 
sidered to have gone armed within the meaning 
of cl. W, sec. 19. 53 B. 604=31 Bom.L.R, 536 
=3oGr.LJ. 1059=1929 B. 283. The privilege 
confOTed by the exemption referred to in Motifica’- 
518, dated 6th March, 1879, as amended 
by N(^cation No. 458 dated i8th March, 
1898, is of a persona nature and protects only 
persons carrying fire-arms for their own personal 
iMc,^ and does not extend to the servants and 
ratals of the persons exempted, ia 
G.P.L.R. Gr. 1 12. (22 A. 118, DissJ 
A gim mmus a percussion cap is wijhin the 
defimtion of ‘arm’ in sec. 4, and a person going 
about with it ‘goes armed,* and his convicti^ 
jmder sec. 19 (e) is not improper. I.L.R. 1937 
N^. 488=38 Gr.L.J. 639=1937 N. 213. 

Person carrying Arms — Presumption.— A 
man who is found going about with a pistol, 
gun, sword or other weapon must, in the absence 
of proof to the contrary, be presumed to be 
carrymg it with the intention of using it, should 
an opportunity for using it arise, and, unless he 
» liewsed to caw the weapon and is not exceed- 
ing the terms of his licence, he may be properly 
convicted under sec. 19 (eV, 15 A. 27 : I L R 

1937 N. 488-38 Cr. iTj. ^639^168 1 . 6 . 879= 

*937 N. 213. 

Oefenge, when complete.— T he offence is 
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(/) has in his possession or under his control any arms, ammunition or 
military stores in contravention of the provisions of section 14 or section 15 ; 

(g) intentionally makes any false ent^ in a record or account which, by 
a rule made under section 17, clause (g), he is required to keep ; 


complete the moment a person enters with 
the anns in his possession. No particular 
intention is necessary. 35 M. 596=13 Gr.L.J. 
776=171.0. 408, 

Spear exempted. — ^The carrying of a spear is 
not offence, because spears are exempted from the 
operation of secs. 13 to 16. Rat. 507, Under 
Rule 1 1 -A of the notification of the Govern- 
ment of India, dated 6th March, 1879, spears of 
all kinds are, so far as regards the Presidency of 
Madras, excluded from the operation of any 
prohibition and direction contained in the 
Arms Act. i Weir. 660. The notification 
issued by the U. P. Local Government does not 
prohibit the possession of a spear-head in the 
District of Ghazipur. The word ‘spear’ used 
in that notification cannot be extended to spear- 
head in view of the language of sec. 4 of the Act. 
Accordingly, the possession of a spear-head in 
Ghazipur District cannot justify a conviction 
under sec. 19 (/) of the Act. 167 I.C. 935= 
1937 A.L.J. 41=A.I.R. 1937 A. 228. The 
meaning of Dafmiyaung in the Burmese translation 
of the Arms Act must be limited to the mean- 
ing of dagger, L.B.R. (1893-1900) 320. As to 
t^aoas being arms, see A.I.R. 1940 Lalx. 468= 
42 Or. L.J. 144* 

Clause (/) Offence under. — [iSw also the 
cases cited under secs. 14 and 15 and 52 M. 999, 
dted under clause (d) of this section.] The offence 
under S. 19 U) ^ constituted by ‘possession 
or control’ of any arms, etc. The test provided 
by the section is not as to whom the arms be- 
long to but whether they are in the possession or 
under ' control * of the person charged. It is 
not exclusive possession or exclusive control that 
is required by the section, but merely possessing 
or coniTol. It is the actual physical possession 
and control that &e Act is speaking of and not 
merely a ‘ possession ’ or ‘ control * by construc- 
tion of law. The offence is the offence of 
physically and actually possession or controlling 
the arms in question. It is not a HabiHty to ^ 
foimd in a merely constructive oc presumed 
possession or control which the law might for 
other purposes import into the facts of the case. 
190 LG. 785*1940 A.L,J. 467 *AJ.R. 1940 
All. 449=I.L.R, (1940) All. 657. “Possession” 
for the purposes of the Arms Act is possession 
for use. The mere holding of a weapon by one 
person on behalf of the person entitled to ills 
not “possession” within the meaning of S.19 (/). 
When a person holding a licence for a gun stays 
in the house of a friend and leaves the house 
leaving the gun in that house intending to return 
for it shortly afterwards, it cannot be held that 
the licensee is not ^ possession or that the friend 
in whose house it has been left, is in possession 
of it, especially when the friend has not made 
any use of the gun. 191 I.G. 187s* 42 Cr.LJ. 
97. “ Possession for the purposes of the Arms 
Act is possession for use. The mere holding of 
a weapon by one person on bdudf of the person 
entitl^ to it is not “ possession ” within the 
meaning of S. 19 ( f ). When a person holdir^ 
a licence for a gun stays in the house of a friend 
and leaves the house leaving the gun in that 


house intending to return for it Portly after- 
wards, it cannot be held that the licensee is not 
in possession or that' the friend in whose house 
il has been left, is in possession of it especially 
when the friend has not made any use of the 
gun. 42 Gr.L.J. 97* 1941 Pat. 209. In a case 
under S. 19 ( f) it is the prim^ duiy of the 
prosecution to prove the possession of the accus- 
ed, but there may be cases in which the circum- 
stances are such that possession of the accused 
can safely be presumed, otherwise it will be 
impossible for the prosecution to secure a con- 
viction. Hence the words ‘ and control ’ in the 
section must be taken in a wider sense and to 
mean something more than actual possession. 
\Vhcre it was found that the room from which 
the illict arms were recovered was in die joint 
exclusive possession of the two accused and that 
other male members of the house lived in 
another portion of the house, it was held that 
the accused must be held to have the joint con- 
trol of the room and that where there was "no 
one willing to take the responsibility the only 
possible presumption the Court could make was 
that they were in joint control. 201 LG. 401 = 
43 Gr.L.J. 666s»A.LR. 1942 Oudh 448“* 18 
Luck. 253, See also 1943 Pesh. 20. Exclusive 
possession or control of any particular person 
over an incriminating artlde is not required 
under S. 19 ( f ), Arms Act, and S. 5, Explosive 
Substances Act. The possession or control might 
well be possession or control of two or more 
persons. Every case must depend upon its parti- 
cular facts and the Courts must consider each 
case and come to a conclusion whether it is 
proved^ that the incrimipating article is in the 
possession or under the control of any particular 
person or in the possession or under the control 
of more than one person. 1944 Lah. 339 (F.B.). 
In cases under S. 5, Explosive Substances Act, 
and S. 19, Arms Act, the onus of proving the 
guilt of the accused rests on the proseeudon as 
m all other criminal diarges. S. xo6, Evidence 
Act, applies to cases similar to the two cases 
given in the illustrations to that section ^d does 
not affect the onus of proving the guilt of an 
accused. That onus rests on the prosecution 
and is not shifted on to the accused by reason 
of that section. Consequently in cases where 
incriminating artides are recovered from a place 
in the occupation or possession of more peraoxis 
than one and it is not possible to the liabi 
lity on any particular individual, it would not 
be legally permissible to call upon all the 
occupants of the place to account for the pre- 
sence of the incrimmatlDg artides in their pre- 
mises and in the absence of any satisfactory 
e3q>lanation on thdr-part to hold all of them to 
be in possession or control of the same. Mm 
proof that an incriminating artide is found in 
premises occupied by a numbesr ot persom does 
not in itself establish prima fads the guilty of 
any particular person or all of them jointly. 
215 I.C. i6i = A.I.R. 1944 Lah. 339 (F,B.)..S<lff 
also 1944 Lah. 64. 

Possession or Control. The . words 
“possession and control ” in S. ig ( f), Anns 
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(A) intentionally fails to exhibit anjrthing which, by a rule made under 
section 17 clause {e)y he is required to exhibit ; or 

(i) fails to deposit arms, ammunition or military stores, as required by 
section 14 or section 16 ; 


Act, and S. 5, Explosive Substances Act 
meaji something more than, mere constructive 
or legal possession and control. Possession and 
control required to constitute offences under Ae 
aforesaid sections must mean conscious possesdon 
and actual control, and as under those sections 
mere possession of incriminating articles consti- 
tutes serious criminal offences there must be mens 
rea or guilty knowledge before a person can be 
convicted of such possession. Consequently, 
where incriminating articles under S. 19 ( f ), 
Anns Act, and S. 5, Explosive Substances Act, 
axe recovered from a place in the occupation or 
possession of more persons than one and it is not 
possible to fix the liability on any particular 
individual, a Court is not bound to hold that the 
said articles were in posses.sion or under the 
control of the head of the family. 215 I.G. 161 » 
A.I.R. 1944 Lah. 339 (F.B.). The phrase 
the possession of the arms or control over the 
arms*’ referred to in Cl. (/) of sec. 19 implies 
actual physical possession or control of the 
arms or ammunition in respect of which the 
charge has been lodged. Where the arms were 
found concealed underneath a gunny cloth 
spread inside the bullock-cart, and the persons 
were found sitting inside the bullock-cart, and 
jumped out of it and tried to escape but were 
caught, heldy they must alone be deemed to be in 
joint physical possession of these arms, which 
were round in the cart and liable to punishment 
under sec. 19 {/) and not other members of the 

35 Cr.LJ. 973 = »49 J-C. 533 = 
1934 o. 200. See also 45 P.L.R. 421. 
V^ere an unlicensed gun, on the infor- 
mation of the accused, was recovered from the 
railway premises within the railway fencing, 
which place was accessible to the public, and a 
path was running close by, Held^ that no member 
of the public could have ordinarily got at the 
gun inasmuch as it was concealed from view, 
whereas the accused could have access to it at 
opportune moments and hence in the eye of the 
law he must be deemed to be in possession and 
control of the gun. IX.R. 1937 A. 710=! 
38 C 3 r.L.J. 910 {2) ==1937 A. 497. Where 
a person is proved to have kept a gun for 
sometime and then made it over to another to 
keep for him he caimot be convicted under sec. 
19, CL (/). 15 C.W.N. 440«io I.G. 688« 
12 Gr,L.J. 197. The licensee was forbidden 
under the terms of his lichee from taking the 
gun to a public assemblage ; if he does so, 
he would be guilty of an offence under sec. 19. 
24 Bom,L,R. 487=22 Gr.L.J. 450=67 1 . G. 722 
=19235. 35. (Marriage assemblage). Where 
the condition of licence was that the licensee 
should not carry the gu» to a fair, religious 
a^emblage, or other public assemblage, 
with<mt the special permission of the 
llistrict Magistrate, carrying of the arm in 
a marriage procession would not be an offence 
as a marriage procession would neither come 
under the category of a religious procession nor 
of a public assemblage. 29 Cr.tj. 575=109 
1.(1511 = 1938 N. 219. It is possible for a minor 
to be in custody and in control of arms and 


where he is proved to be in actual possession of 
arms and without a licence he can be 
convicted under sec. 19 (/}. 40 A. 420=1 

19 Gr.L.J. 447=44 I.G. 975. As to conspiracy 
to possess fire-arms coming under sec. 120-B 
of the Penal Code, see 31 G.W.N. 239= 
28 Cr. L. J. 241 = 1937 G. 265; see also 
39 G.W.N. 334 (F.B.). Simply because a person 
knows that there are some fire-arms illegally 
concealed in his master’s garden, it cannot be 
held that they are necessarily in his possession 
or control, and he cannot be convicted under 
sec. 19 (/), 40 G.W.N. 1374. 

Possession after expiry of licence. — ^A man 
who possesses an arm for which he holds an expir- 
ed licence does not do so “ under that license and 
in the manner and to the extent permitted 
thereby.” Accordingly he commits an ‘offence 
under sec. 19 (/) and is not punishable under 
sec. 23. 167 I.G. 191=38 Gr.L.J. 396=AJ.R. 
1937 Pesh. 30. See also 44 P.L.R. 486-1943 
Lah, 300. R. 30 of the Bengal Government 
Rules which prescribes that renewal may be 
granted if applied for within 30 days of the expiry 
of the licence does not affect the liability under 
the Arms Act. 60 C. 445=34 Cr.L.J. 363=37 
G.W.N. 93=1933 G. 218. 

Offence after several years after the 
Act game into force. — Where several yeans 
after passing of this Act an offence under sec. 19 
(jf) was committed at a place to which tlie pre- 
vious Act of i860 applied, the previous sanction 
of a Ma^trate is not a condition precedent for 
prosecution. 24 P.R. 1913 Gr. =14 Cr.L.J. 688 
=21 I.G. 1008. 

Distinct Offence. — Offences created by and 
punishable under sec. 20 ^re distinct from those 
under sec. 19, 17 Gr,L.J. 209=8 L.B.R. 452= 
34 I.G. 321 ; 42 C. 1153=16 Gr. L.J. 9=19 
G.W.N. 706=26 I.G. 313. See also 1940 O.W. 
N. 48i=A.I.R. 1940 Oudh 337. Where 
the accused are in possession of a stolen revolver, 
the feet that they are convicted in respect of its 
possession under sec, 411, I. P. C. or under sec, 
414, 1 . P. G. is no bar to their being convicted 
under sec. 19 (J). 146 I.G. 354=^933 O. 470. 
See also 145 LG. 609=34 Cr.L.J. 1018=1933 
A.L,J, 523=1933 A. 461. Where accused has 
be^ convicted and sentenced separately for 
being in possession of the revolver, it is question- 
able whether they can be convicted separately 
for being in possession of the cartridges with 
which the revolver is loaded. 146 I.G. 354= 
*933 O. 470, Accused, who was charged tmder 
sec, 120-B, Penal Code read with secs. 19 and 

20 of the Arms Act for having joined in a cons- 
fiira^ with others to possess, arms in contra- 
vention of 'the Arms 'Act, was absconding and 
when arrested he was found in possession of arms, 
held, that separate proceedings can be taken for 
the' possession of arms on the second occasion, 
that the two cases are wholly independent a nd 
that the evidence or the conviction in one cannot 
be considered in the other. 143 I.G. 627= 
34 Gr.LiJ. 637=1933 L. 231. But where the 
case against the accused was found on facts, as 
Gonstitutiiig an offence under the Anns Act| 
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shall be punished with imprisonment for a term which may extend to three 
years, or with fine, or with both. 


as well as under see. 30 of the Rangoon Police 
Act. Ueli^ that the accused sJiouId not have 
been cliarged and convicted twice as for two 
ufFences under each of the said Acts. 3 L.B.K. 
2 i 8(F.B.). Oil tliis section, su also 5 Bom.L.R.£t6. 

Joint Possession — ^Benefit of Doubt. — 
Having regard to the fact that the Ghavi was 
found in a house admittedly in the joint posses- 
sion of both the accused, it could not be said 
with any degree of certainty that one of tlicm 
was in exclusive possession thereof. The accused 
must be given the benefit of doubt, 25 Cr.L.J. 
399=77 I.G. 447=1923 L. 513. See also 65 I.C. 
447=23 Cr.L.J. 95 (L.) See also 158 P.L.'R.i905 
and 75 P.L.R. 1901, cited under clause {a) ^ supra. 
Accused led the police to a cattle-shed near the 
house in which he was living with his father 
and brother and pointed out the place where a 
r evolver was lying. HeU^ the mere knowledge of 
the &ct that the revolver was lying in the shed 
or the pointing out of the place from which it was 
actually found, without proof that the place was 
in the exclusive possession of the accused was 
not sufficient to Imld the accused guilty under 
see, 19 (/), 146 I.G. 232=34 Cr.L.J, 1256= 
1933^.314* In a case under S. 19 (/) it is 
the primary duty of the prosecution to prove 
the possession of the accus^, but there may be 
cases in which the circumstances are such that 
possession of the accused can safely be presumed, 
otherwise it will be impossible for die prosecu- 
tion to secure a conviction. Hence the words 
* and control ’ in the section must be taken in a 
wider sense and to mean something more tiban 
actual possession. Where it was found that the 
room from which the illicit arms were recovered 
was in the joint exclusive possession of the two 
accused and that other male members of the 
house lived in another portion of the house, it 
was hdd that the accused > must be held to have 
the joint control of the room and that where 
there was no one willing to take the responsi- 
bility the only possible presumption the Court 
could make was that they were in joint control. 
1942 O.W.N, 379=»43 Gr*L.J. 666« A.I.R. 1942 
Oudh 448. 

Arms found in joint family house accsessible 
TO MANY — Offence. — When die place in which 
an incriminating article is found is one to whicli 
several persons have equal rights of access, it 
cannot be said to be in me possession of any one 
of them. 21 C. W.N. 839 ; i8 Cr.L.J. 781 = 41 
LC. 157. See also 92 I.G. 589=27 Gr.L.J. 301 
(All.)i. 100 I.G. 819=28 Gr.L.J. 339—1927 
L. 725; 32 Cr.LJ. 699=131 I.G. 441 = 1931 
O. 1 15. In the case of a house occupied by a 
joint family there is an initial presumption tliat 
an article found therein is jn the possession of 
the head of the family. 30 Gr,L.J. 668=1929 * 
L. 872 (1928 L. 272, relied on). 169 LC. 681 = 
38 Gr.L.J, 838=A.I,R. 1937 Pesh. 73 j 1941 
296. The^ same principle applies to all 
&i^es living jointly in the same house. The 
wdght to be attached to the presumption must 
vaiy according to circumstances. It could 
easily be rebutted by showixig that die room or 
receptacle in question was in the particular and 
exdusive possession of a particular member of 
the family^ The strength of the presumption 
would also vary according to- the improbabint- 
Cri Ci M**I*— 9 


that the article owing to its size, etc., could have 
escaped the notice of the head of the family* 
T.L.R. (1942) Nag. 523=196 I.C. 727s* 194* 
N.L.J. 405 ~A. 1 .R. 1941 Nag. 296. Thus where 
a house was occupied by the accused, his father 
who was 80 years old, and his wife, and a chhavi 
blade was found in the wife’s possession, the mere 
fact that the father is 80 years old is not sufficient 
to establish that the accused was in possession of 
die chhavi, 30 Cr.L.J. 668= 1929 L. 872. 
Aldiough it is not laid down as an invariable 
rule that where weapons are found in a house 
occupied by a Hindu family living jointiy, pos- 
session is necessarily diat of die managing member 
only, yet in all such cases, where it is sought to 
establish that possession and control are with 
some member of the family other than the 
managing member, there must be good and 
clear evidence of the fact, before the Court can 
arrive at such a conclusion. The Act is one 
liighly penal and must be strictly construed. 
15 A. 129. Where an unlicensed gun is found 
in the house belonging to a Hindu joint family a 
presumption arises against all the adult male 
members that it was in their possession and 
control and they might one and all be tried on 
the charge. It is for the members to show 
they were not in possession of the gun. The 
mere fact that a member is not the manager 
would not by itself absolve him from liability. 
54 A. 411=33 Gr.L.J. 719=1932 A.L.J. 570= 
1932 A. 441. But see A. 112, cited below in 
wmch the above decision has been dissented 
6rom. In order to sustain a conviction under 
sec, ig (p) it is necessary to prove not only the 
presence of the article in the .house but the 
possession of some particular person over that 
article. So the head of the family cannot be 
convicted merely on the ground that some 
loaded cartridges were found in the grain bin 
of the house, 55 A. 112=143 LC. 1x4=1933 
A. 1 12. Where the house of the accused was 
searched by the police on receipt of certain 
information and the receipt of searcli was that 
an unUceiised muzzle loading pistol was found 
concealed under a heap of grain inside a vessel 
and inside the barrel of the pistol percussion 
caps were also found and it appeared that the 
' accused and his sons and their wives were living 
in the house at that time. Heldy that the accused 
being the head of the family could under the 
circumstances be taken to have had knowledge 
of the concealment. 147 I.C. 625=35 Clr.L.J, 
428=1934 A. 548. Tile conviction of the 
other members of the family under such cir- 
cumstances is not legal and will be set aside. 
15 P. 696=17 P.L.T. 573=1936 P* 512. 
Where unlicensed arms are found concealed upon 
premises which though legally the joint propaty 
of a joint Hindu family, are in fact, at the time 
of the finding, in the exclusive possession and 
control of one member of the family, that member 
of the family, can properly be held to be in 
possession of such arms. 3 Cr,L.J, 88=28 A. 
302=3 A.L.J. 833. 

Exclusive Possession. — A.L.J. 467=A.I. 
R. 1940 AIL 449.] An accused was digg- 
ed under sec. 19 (j) and the only evidence against 
him was that at his instance a pFmee was dug up in 
the house -of another pmon wherefrom a pistol 
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and some cartridges were recovered, but during 
tbe commission of robbery he was not alleged to 
be armed with a pistol ; moreover the person 
&om whose house the pistol and cartridges were 
recovered was suspiciously withheld by the 
-police, Held, that such exclusive possession was 
not established against the accused as wo^d 
justify his conviction for the offence of possessing 
a pistol wi&out a license. AJ.R. 1937 In a- 
case under the Arms Act the question of exclusive 
'possession of an arm cannot be raised for the 
first time in appeal, 15 Cr.LJ. 506=241.0. 594. 

Possession of arms — ^E virtecE doubtful — 
Conviction Illegal, — ^Where it was found that 
the two accused were found lying on a bed in 
the house of another and in the bedding a chhavi 
was found wrapped in a cloth, held, that it was 
impossible to say which of the two was SLCtiJspy 
in possession and therefore that the conviction 
of me accused was illegal. 65 I.G. 447 (i) =23 
Or.LJ. 95 (L.). See also 33 G.W,N. 202=30 
Cr.L.J. 1038=119 I.C. 297=1929 C. 30. Sec. 
19 (/) was never intended to cover a case of two 
persons making temporary use of a revolver in 
order to foist a false case on another. That two 
people should jointly own a single revolver is 
Itself an unusual drcuznstance. 1937 M.W.N. 
572 (2). Wicre the charge rested on suspicion 
a^ foe guilt was not proved. Two persons L 
and M were shown to have been moving about 
under suspicious drcumstances. L was caught 
and searched and a revolver and cartridges were 
recovered fiom him. It appeared foat M 
knew of Us possession of foe revolver but there 
was nothing more inciiminating against him. 
Held, foat sec. 34» Indian Penal Code, had no 
application and that M could not be convicted 
under sec. 19 (/). 37 G.W.N. 201=60 G. 618 
=34 Cr.L.J, 299=1933 G. 132. Where foe 
only evidence for foe prosecution is that a 
miscellaneous collection of arms and ammuni- 
tion was found in a house belonging to foe 
accused, it is not safe to convict him of an offence 
under sec. 19 (/) when there is no clear evidence 
timt the accusm was living in foe house until 
within a short perio'd before the discovery, 46 
L,W- 532 =(1937) 2 M.L,J. 620. 

Possesion of lead for industrial purposes. — 
Where it was possible that foe lead found in 
foe possession of foe accused was for fishing 
purposes, foe Magistrate should have, where 
foe accused was unrepresented, put some ques- 
tions with a view to elucidating fi:om 
whether they were prima fade vendors of lead 
for industrial, that is, fishing purposes. 32 Cr.L. 
J. 206=1930 R. 349. 

Possession of Gun wrraour Ammunztion.— 
The possession of a gun without ammunition, in 
the absence of a licence, is not punishable under 
sec. 19 («} ; nor can foe accused be convicted 
under sec. 19 (/), in foe absence of the previous 
auction of foe District Magistrate. 1 Weir 66a. 
The curying of a gun wifoout ammunition, by 
an unlicensed person is an offence under sec. 19 
(/), but not under see. 19 {e) . i Weir 66i . [F, 

1 Weir 662]. But see 77 I.C. 736 (Sind), cited 
under clause («). The provisions of sec. 19 (/) 
do not make the mere possession of a gun pimish- 
able ; ^ they make possession contrary to foe 
provisions of see. 14 punishable. 12 G.W.N. 272 ; 
7 Gr,L.J, iJ2=35 3 * 9 * The snatching up 

of a gun, which was in foe hand of another, 


and firing it at a mad dog, do not constitute 
the possession contemplated by sec. 14. 12 G.W. 
N. 272 ; 7 Gr.L.J. 112 ; 35 G. 2x9. mere a 
person is found to have kept a gun for some time and 
then mile it over to another to keep for him 
he cannot be convicted under sec. 19 (Y), 15 
G.W.N. 440=12 Cr.L. J. 197=10 I.G. 688. A 

g erson carrying a revolver in his pocket, wifoout a 
cence is guilty only under sec. 19 (/), and not 
under sec* 20. 72 P.L.R. 1916=33 I.C. 823. 
Where a revolver is found in the possession qf one of 
two mm sitdrg together and it was proved at one 
tiwff that revolver was possessed by one or the 
other of foe two, both ake guilty of possessii^ 
arms wifoout a licence. 16 Gr.L.J. 637 = 30 I.G, 
461=27 P.W.R. (Gr.) 1915. The possession of a 
sword or dagger wifoout a licence in a place to 
which sec. 15 has not been rendered applicable 
is not punishable under sec. 19 (f). i Weir 666. 
Thus, possession of Ajambia or a kind of dagger is 
not an offence under sec. 19 in the Bombay 
Presidency. 32 Bom.L.R.,350=3i Gr.L.J,932s; 
1930 B. 159. 

Possession by servant or Relation— Use of 
Gun by servant.— A person who is exempted 
from foe provisions of the Act, if can send his 
servant armed with a gun to shoot for him. 

9 Gr.L.J. 297=38 I.C. 329. A person licensed 
to possess gun cannot aufoorize the possession 
of foat gun by his servant for an unlawful pur- 
pose ; and a servant who is in such possession 
of that gun can be properly convicted under 
sec. 19 (J) of foe Arms Act. 159 I.C. 183= 
1935 A.L.J. 1096=1935 A. 916. A servant ofa 
gun licensee who is merely carrying foe gun of 
his master to the latter's house under his orders 
cannot be liable to conviction under S. 19 
(/), Arms Act, 187 I.G. 120=1939 M,W.N. 
I2^=A.I.R. 1940 Mad. 257. The temporary 
possession of a gun by a servant who carries it from 
his master’s house to the balacksmith’s for repairs 
and by the blacksmith for the purpose of r^air, 
wifoout a licence, is not punishable under 
sec. 19. 16 A. 267. See also 24 A. 454 cited 
under d. {$) . But use of foe gun by the servant 
of a licensee, for his own purposes is an offence 
foough foe servant can canry the gun legally 
for foe purpose of his master or in the presence 
of his master. 47 M. 438=25 Gr.L,J. 975= 
1924 ^ M. 668=46 M.LJ. 401. Though 
an unlicensed pistol was found in a foop, foe 
master being absent the servant in possession 
of the pistol alone could be convicted for foe 
offence. The master’s conviction could not be 
upheld. 20 A.L.J. 855=23 Cr.L.J. 729=1923 
A. 33. Where a person who apparently had a 
licence to go armed had come to shoot to a 
village wherein his cousin’s servant was, feeling 
thirsty, went to get a drink, leaving the gun 
with foe servant (a person not holding a licence 
under foe Arms * Act), held, that sudi a 
temporary custody cf the gun by the servant 
dSd not amount to foe “ possession ” or “ con- 
trol ” contemplated by d. (jf) of sec. 19. 4 N.L. 
R. 146 (Gr.) A servant carrying a gun on his 
master’s behalf is not guilty under sec, 19 (j) 
of foe Arms Act, of possessing a gun in" contra- 
vention of foe provisions foereof. 41 G- 11= 
17 G.WiN. 979-14 GrX,J. 377=20 I.G. 137, 
But if the master himself had no licence, foe 
servant would be, though tcchnica^y, ^ty 
under this section 19 (/) whether the servant 
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may or may not be aware of the absence of 
licence, which will affect only the quantum of 
punishment. i8 P.L.T, 88=38 Cr.L.J. 409, 
On this point, as to possession of arms by servant, 
S€e also 13 C.W.N, 124=4 1 -C. 333 ; i Weir 664 ; 
3 C.W.N. 394. Even a servant who is found 
in British India carrying a gun for the purpose 
of having it repaired, will not be protected from 
the fKTovisions of sec. 19 read wim sec. 6 if the 
gun is not covered by a licence acknowledged 
by the British Government. 30 Gr. .L.J. 543= 
1929 O. 15^. When communal riots were 
t&ing place in different quarters of the town, 
the accused, brother of a licence-holder, took 
out his brother’s ^n and fixed shots in the 
air so that people mischievously inclined might 
know that it was not safe for them to do any 
mischief to the people living in the house, hid, 
that the pcssession of the gun was on behaH of 
the brother and the accused was not guilty. 
47 A. 606=23 A.L.J. 356= 1925 A. 396. Where 
the accused took out the gun of his father who 
held a licence fcr it, for the purpose of 
shooting birds and was found out by an officer 
of the police near a pond, it was held ffiat the 
letter of the law was contravened but that a fine 
of Rs. 25 would answer the purpose. 47 A. 267 
=22 A.L.J. 1095=26 Gr.L.J. 479*1935 A. 175. 
Ste also 157 I.G. 4 ”*i 935 Pesh. 103. The 
accusid who was a cousin of the licensee of a gun 
borrowed the gun and carried it in a marriage 
procession when he fired some shots and 
wounded some people acdddatally. Held he was 
guilty under sec. 19. 24 Bom. L.R. 487=22 
Cr.L.J. 450=57 I.C. 722=1923 B. 35. 

Other Illustrative Gases.— There is mlMng 
in ^ Arms Act to exempt ike custodians of a temple 
which had a collection of fire-arms used as objects of 
xoorshipi from complying with the requirements 
of the Act either by taking out a licence or 
obtaining exemption under sec. 27, so that a 
conviction under_ sec. 19, cl. (/), for neglect to 
lake out licence in respect of such arms, is not 
illegal. 8 C. 473. A jtre-arm, which is dejectine 
pid otherwise unseroueable^ is not within the mean- 
ing of the Arms Act, and, consequently, not one 
for which a licence need be taken out, although 
it might be capable of being rendered serviceable 
by being repaired. 1 Weir 658. Whether in 
any particular instance an instrument is a fire- 
aim or not, is a question to be dete rmin ed 
according to the facts of each case, and the 
circumstance that it is in an unserviceable 
condition is not sufficient to take it out of the 
category of fire-arms. 9 Gr.L.J. 259=1 S.L.R. 
18 Gr. (F.B.)._ Possession of a revolver **in 
loose parts” without a licence was hdd to be 
w offence where it appeared that the parts were 
in a rusty condition but they could be used if 
cleaned and oiled. 34 Cr.L.J. 916=37 G.W.N. 
^ 34**933 C. 495. In a District which has not 
be^ disarmed, the possession of a sword without 
a licence is not an offence under the Act, unless 
the person in possession ^es armed witii it. 
t Weir 666. PaUikhas, which arc quite useless 
for military purpose or for use as fire-arms or 
torp^os or war-rockets are not ammunition 
within the meaning of the Act and a conviction 
under sec. 19 (/) is not sustainable for possessing 
the same without licence* 53 A. 226=32 Gr.L. 
J. 564=1931 A. 17. cartridge cases with 

esqploded caps are not **aimnunition ” as de- 


fined in the Act. 20 P.R. 1890 (Gr.) An instru^ 
meat for recaj^nng cartridge eases of the Martini- 
Hunry rifles is not machinery for manufacturing 
ammunition within the meaning of the Act. 
20 P.R. 1890 (Gr.) 

Goncealment of Arms. — ^Each case of con- 
cealment of arms must be decided on its own 
facts as to whether it falls under sec. 19 or sec. 
20 but for sec. 20 to apply there must be some 
special indication of an intention to conceal the 
possession of the arms from a public servant, 
railway official or public carrier. 9 L. 550= 
29 Gr.L.J, 577= 1928 L. 193. (8 P,R. 1915 Gr. ; 
1923 L. 79 ; 1925 L. 434 ; 1926 L. 262, Foil. ; 
9 P.R. 1912 (Gr.) and 1925 L. 395, Diss. from.) 
See also 1931 Lah. 561. Merely keeping of a 
chhaoi blade in one’s own house and possessing 
a stick that would fit into it, cannot be regarded 
as fklling within the purview of sec. 20. 
The case would fall more appropriately under 
the definition of sec. 19 (/). 1931 L. 561 (i). 
See also 15 Gr.L.J. 506= 24 I.G. 594. If a person 
carries on his person a small weapon such as a 
pistol, a d^ger, or a blade of a chhem he naturally 
puts it in his pocket or dab and if with that 
weapon in his podked or dab he is in his house or 
in his village or in a bazaar or in a Gourt com- 
pound, it cannot be inferred that he was so 
carrying the weapon with the intention specified 
in sec. 20. 28 Gr.L.J. 671=1927 £. 561. 
Where a Railway passanger was found to have 
a revolver and cartridges in the inner coat, held, 
that he was liable to be convicted under sec. 20, 
not under sec. 19, 32 Gr.L.J. 995=1931 L. 
663, Section 20 is applicable to a case of pos- 
session of arms contrary to the provisions of 
the Act, when the accused has concealed it 
in his waist band of loin cloth. 8 P.R. 1915 
^Gr,)=i6 Gr,L.J. 4x2=28 I.G. 796. The mere 
denial, on the part of a person, whose 
house is being searched by the Police for un- 
licensed arms, that he has any such arms in his 
possession does not constitute a concealment 
or attempt to conceal arms on search being made 
by the Police within the meaning of the second 
paragraph of sec. 20. 3 Gr.L.J. 88=28 A. 302 
=3 A.L.J. 833. Where certain fire-arms had 
been found from the possession of the accused, 
who had concealed them under a heap of straw, 
in Older that visitors in his house ^ould not 
see ffiem, heldy that the concealment was not 
with tbe intention specified in sec. 20» and the 
accused could, therefore, be convicted only 
under sec. I9(/)- 9 Gr.L.J. 259 (F.B.) ; i S.L. 
R« 18 (Gr.) Being in possession of a chhaoi and 
keeping it hidden is punishable imder sec. 19. 
Section 20 applies only when the export or import 
of an arm is attempted, i P.W.R. 1914 (Clr.) = 
33 P.L.R. 1914=15 Gr.L.J. 506=24 I.C, 

(18 I.C. 265 FoU.) See also 6 L. 151=86 
221 = 1925 L. 395. A discovery of arms in 
consequence of the information supplied ^ the 
accused that he had buried a revolver in his 
field fulfils iiic requirements of sec. 19 f/) and 
sec. 20. 72 P.L.R. 1916=33 I.G. 823=17 
Gr.L.J. 183. See also 100 I.C. 122=28 Cr.LJ. 
250= 1927 L. 900 ; 1923 L. 434, 

Search by Police Officer — ^Legality of. — 
The power of search in respect of an offence 
punishable under sec. lo (/) must be exercised 
m the presence of some offiw mmally appointed 
by name or in virtue of hu <mSce by the Local 
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[S. 19-A applicable to Bengal only.] 


liiseition of new 
sec. ig-A in Act 
XI of 1878 for 
breaches of Ss. 6 , 
13, 14 and 15 in 
respect of certain 
arms. 


LEG. REF. 

.Vmesdmbnt in Bengal.— [.A f". B , — Sec- 
tions xg-A and so Proviso were inserted by 
itengal Act XXI of 193a, and they are applica- 
ble only to tlic Bengal Province.] 

19-A. Notwithstanding anything contained 
ip section rg whoever com- 
mits an offence under cl. (c?) 
or cL (e) or cl. (/) of 
section 19 shall, if the 
offence is committed in 
respect of a pistol, revolver, 
rifle, or shot gun, be 
pimished with transport- 
ation for life or any shorter 
term, or with imprisonment for a^ term which 
may extend to fourteen years, or with fine.** 

Government in this bhalef. A search conducted 
by a police ofiicer in charge of a reporting sta- 
tion, especially empowered as above, wthout 
obtmning a warrant from a Magistrate is not 
illegd. 16 A.L.J. 721 = 19 Cr.L.J. 943=47 
801. As to search jw alro 27 C. 692=4 C.W,N. 
750 ,* 22 A. 1 18. Where the offbice has been 
undoubtedly committed by the accused, who was 
in possession of arms, the flict that the legal 
procedure (sec. 25) was not followed in maldng 
the search would not, by itself, be sufficient 
ground to acquit the accused. U.B.R. (1892- 
1896), Vol. I, 2. x6 P.L.T. 598=1935 Gr.C. 
1202=159 I.C. 487=1935 P- 485- A person 
chaxged under sec. ig {/) cannot be acquitted 
simply because the search was not in strict 
compliance with sec. 103 Cr. P. Code. 131 

I. G. 441=32 Cr.L.J. 699=1931 O. 1 15. See 
also A. 575=1925 A. 434 - ^ 

Ihe exemptim of volmteers from the op&ratysa 
of the Arms by Government of India Notifi- 
cation No. 458, dated t8th March,* i8g8, is not 
confined merely to purposes of volunteiing. 
22 A. 323. A volunteer is, by virtue of such 
exemption entitled to keep fowling pieces and 
to tise them for the purpose of protecting his 
cultivation. 22 A. 323. 

Reservist in possession of gun,— The 
possession of a double-barrelled gun by the 
accused, who was a reservist, did not constitute 
any offence against the provisions of the Act. 

5 P.L.R. 1902 ; I P.R. 1902. 

SAMcmoN OF District Magistrate necessary 
—A prosecution under sec, 19 (/) requires tlie 
sanction .of the Dhtdct IVi^gistrate. L.B.R. 
(1872-1892), 426. See also U.B.R. (1892-1896), 
Vol. I, I ; 9 G.P.L.R. (Cr.) 26 ; i Weir 660 ; 

I Weir 663 ; 27 G. 692 ; 4 L.B.R. 247=8 Cr.L. 

J. 65; 12 Gr.LJ. 234=10 LG. 26'; 25 

Gr.L.J. 203=76 I.G. 571=1924 R* 85; 17 
Gr.L.J. 209=8 L.B.R. 452-34 I-C. 321 ; 9 
BunL.T. 217=18 Cr.L.J. 357=38 LG. 741; 

II Cr.L.J. 190=4 LG. 1107; 1941 P.W.N.423 = 
22 Pat. L.T, 570= 1941 Pat. 2^. According to 
sec. 29, sanction of the District Magistrate was 
necessajy to prosecute a person under sec. 19 (/) 
for possessing^ arms without a licence in the 
District of Aligarh, only for three months offer 
15th March, 1878, and not subsequenfly. 1920 
A.LJ. 215=117 I.G. 822=30 Cr.L.J. 856= 
1929 A. 69. So also in the &'uor D^trict and 
other parts of the United Provinces to the north 
of the rivers Jumna and Gange9, the sanction.of 


the District Magistrate for prosecution under 
sec. 19 isnot necessary. 24 A.L.J. 30=27 Cr. 
L.J. 15=91 LG. 47=1926 A. 143- As provi- 
sions of sec. 32 of Act XXXI of i860 were not in 
force in District Dcra Glia/.i Klian, the previous 
sanction of the District Magistrate is necessary 
under sec. 19 (/) and a prosecution without 
such sanction is illegal. 146 I.G. 437=43 
P.L.R. 965—1933 L. 869. Sucli sanction is 
required in the Peshawar and also in the other 
four Districts of tlie Frontier Province. 143 I.G. 
508=34 Cr.L,J. 670=1933 Pesh. 69. Where 
the accused is clearly in possession of arnw and 
ammunition without a licence, no sanction is 
necessary for starting proseaition under sec. 
19(/). 1929 A,L.J. 28=30 Gr.LJ. 566=1929 
A. 68. Were sanction is necessary the pro- 
ceeding is iUeg^, null and void if no sanction 
is obtained. 12 Gr,L.J. 234=10 I-C*. 261=: 
(1911) I M.W.N. 271. See also 1941 P.W.N. 
423=1941 284. The trial without 

sanction under sec. 29, is not merely an error of 
procedure. The Court has no power to allow 
proceedings to be instituted without such sanc- 
tion. No failure of justice is necrasary to set 
aside a conviction under the section made in 
proceedings without such sanction. U.B.R. 
(1872-1896), Vol. I, 2. Where sanction is 
obtained affer commitment, neither sec. 532 nor 
sec. 537, Cr. P. Code, can cure the omission. 
5 M.L.T. 162. Section 537 ( 5 ) does not cure 
the want of sanction in any case, except when 
the sanction is required under sec. 195, Cr. P, 
Code. 4 L.B.R. 247=8 Cr,L.J. 65. Sections 

19 and 20 are so interwoven that it is difficult 
to see how an offence can be committed under 
the first paragraph of sec. 20 unless an offence 
under one of the emunerated sub-sections in 
sec. 19 W also been committed; therefore, 
before prosecuting a person under sec. 20 pre- 
\T0US sanction should be obtained. 27 G. 692= 
4 C,W.N. 750, Where the offence reported 
to the Magistrate (under sec, 157 Cr. P, 'Code) 
was an offence under sec.20, and the proceedings 
prior to the application for sanction to prosecute 
under sec. 19 (/), were proceedings under sec. 

20 for which no sanction is necessary under 
sec. 29, the objection that the prosecution was 
bad for failure to obtain the previous sanction 
of the District Magistrate for an offence under 
sec. 19 (/) could not be sustained. 130 I.G. 
437=32 Cr.L.J. 517=1931 Sind 9. Where 
sanction to prosecute is given under sec. 29 for 
unlawful possession and concealment of arms 
and ammunition and for an offence under sec. 
20 read with sec. 19 (J), held, that as no sanction 
was required by sec. 29 for an offence imder 
sec. 20 the sanction should be treated as one 
given for an offence under sec. 19 (/) and hence 
conviction under sec. 19 (/) is not illegal. {Ibid,) 
If an accused person is convicted of an offence 
punishable under sec. 20 by the trying Magis- 
trate, there is nothing to prevent the appellate 
Court, from altering the conviction to one 
u^er sec. 19 (/). (IbidJ), Section 29 is res- 
tricted to offence under sec, rg (/) and does not 
extend to a prosecution under sec. 20. The 
first part of 'sec. 20 creates offences distinct from 
and graver than those under sec. ig. 9 Bur.L«T. 
217=11 Gr.L.J. 357=38 I.G, 741. See also 
25 Gr.LJ. 203=76 LG. 571 = 1924 R. 85. 
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ao. Whoever does any act mentioned in clause (a), (c), (d) or (/) of section 19 
in such manner as to indicate an intention diat such 
.■ ^ knowH to any public servant as defined 

in- the Indian Penal Code, or to any person employed 
upon a railway or to the servant of any public carrier, 

and whoever, on any search being made under section 35, conceals or 

For concealing arms, etc. attempts to conceal any arms, ammunition or miUtary 

stores^ 

shall be punished with imprisonment for a term which may extend to seven 
years, or with fine, or with both. 

[Proviso added by Bengal Act XXI of 1931 applicable only to Bengal]. 


LEG. REF. 

S. 20. Amendment in Bengal.— The follow- 
ing proviso has been added, namely : — “Provid- 
ed ti^t if an offence committed under this sec 
don is in respect of a pistol, revolver, rifle, or 
shot gun, the offender shall be punished with 
transportation for life or any shorter term, or 
with imprisonment for a term which may 
extend to fourteen years, or with fine.** [Appli- 
<»ble only to Bengal.] 

' Secs. 19 (j) and 19-A : Charge and Con- 
vicnoN UNDER— Appeal — Charge and Con- 
viction UNDER Sec. 20-A— Legality. — 
Possession of fire-arms in furtherance of terrorist 
movementsisnot in itself an offence un der the 
Arms Act. For a conviction for an offence under 
sec. 19-A of the Arms Act, as amended by Bengal 
Act ICKl of 1932, it is incumbent on the prosecu- 
don to prove that the dre-arms were possessed in 
contravendon of the Anns Act ; in other wordi, 
the prosecudon must lead some evidence which 
woiild justify an inference that the possession 
was against die provisions of the Act, without 
license or some other legal authority. Mere 
proof that the accused are members of an oxgani- 
sation the object of which is to commit terrorist 
crimes or onences is not sufficient; because 
it would not follow therefrom, in the absence of 
other evidence, that the accused are also parties 
to a criminal conspiracy for the specific and 
definite purpose of possessing fire-aims in contra- 
vendon of the Arms Act. 62 G. Si^^Sg C.W. 
N. 761. In an appeal in>m a conviction on a 
charge under secs. 19 ^ and 19-A of the Indian 
Arms Act, the High Court is not competent to 
substitute a charge under sec. 20-A of the Arms 
Act and convict him thereunder. To do so 
would be to infni^e one of the most impociant 
principles of criminal law, namely, that a man 
should not be charged, tri^ and convicted with- 
out being heard in defence. 39 G.W.N. 334* 
62 C. 433= 1935 G. 561 (F.B.) . 

Cl. (x). — T he offence of failing to deposit 
arms under d. (t) of sec. zg was not triable by 
a second class Magistrate, i Weir 660. 

Secs, zg and 20 : scope. — ^It is difficult to. 
lay down any general rule as to what cases fall 
under S. 20 and what cases under S. 19. Every 
case must be derided on its own facts. S. 20 
is not confined to cases where import or export 
of arms » attempted and applies to cases where 
a person is concealing a weapon. Where cer- 
tain arms and ammunition were found tied and 
concealed under the cot of the accused in a 
room in a hostel, it must be presumed that the 
intention of the accused was not only to conceal 
them from the boys of tiie hostel but also firom 
ftny public seiyant who may happen to* come 


to the hostel and hence they are guilty under 
S. 20 of the Act, 188 I.C. ito=A.I.R. 1940 
Oudh 337. See also 34 I.C. 321 «8 L.B.R. 452; 
4a Gal, 1153, 

Sec. 20. — See also imder sec. 19, supra^ heading 
Concealment of arms. 

Scope and Appijgation. — ^For a conviction to 
fall under S. 20, Arms Act there must be some 
special indication of an intention that the pos- 
session of the arms was being concealed £x)m a 
public servant or from a Railway official. Hence 
if a man carries an unlicensed weapon in his 
haversack when sitting in the platferzn of a 
Railway station, it must be conceived that it is 
his intention that his possession of unlicensed 
weapon may not be known to any public servant 
or Railway official and the case would fall under 
S. 20 of the Act. 1942 A.L.J. 383® 42 Cr.L.J. 
854=AJ.R. 1942 A. 349=I.L.R. (1942) All ^9. 
Each case of concealment of arms must be deddd 
on its own facts as to whether it falls under sec. 
zg or sec. 20, but for sec, 20 to apply there must 
be spedal indication (»f an intention to conceal 
the possession of arms from a public servant, 
railway official or a public carrier, g L, 550=== 
29 Gr.L.J. 577='io9 I.C. 593’=i928 L. 193; 
7 L. 65. See also 6 L. 151—26 Cr.L.J. 733— 
19*5 L* 395; 32 P.L.R. 651*: 1931 L. 571; 
1931 L. 561 ; 156 I.G, 645=1933 C. 692. 
The question whether the circumstances justify 
the inference that the intention was mch as is 
indicated in sec. 20 must depend on the parti- 
ci:^ circumstances of each case. 144 I.G. 850 
=34 Cr.L.J. 890=1933 P. 493. Each case of 
concealment of arms must be decided on its 
own facts. 23 Cr.L.J. 609=68 I.G. 833=1923 
L. 79 ; 7 L. 65=1926 L. 26a ; 130 I.C. 437 
=1931 Sind 9=32 Gr.L.J. 517. The fact that 
a person is concealing a weapon while he is on a 
railway platform must indicate an intention to 
conceal the weapon from railway officials who 
are about that platform. 9 L. 302=29 Cr.LJ, 
256=1928 L. 110. Section 20 is not confined 
to cases where the import or export of arms is 
attempted but can apply to ordinary cases of 
concealment also. 132 I.C. 855=32 Cr.L.J. 995 
= 1931 L. 663; 146 I.C. 645=1933 G. 692 ; 
60 C.L.J. 190=38 C.W,N. 656=1934 G. 705. 
But see contra 6 L. 151 ; 9 P.R. 19*4 below' 
The section applies only to cases where the 
import or export of arms is attempted and not 
to every case of possession or concealment of 
arms. Something more than a mere ordinary 
concealment shoiud be established in order to 
bring the possession within the meaning of 
sec. 20. 6 L. 151=86 I.G. 221=26 Cr.LJ, 733 
=1925 L. 395- See also 9 P.R, 1912=18 IXJ. 
265=14 Cr,L.J. 41. But see 13a I.C.. 855=32 
G17.X..J. I-t 663, cited , i^fd. The 
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[S. 21 

21* Whoever, in violation of a condition subject to which a hcense has been 
granted, does or omits to do any act shall, when the 
For breach of license. doing or omtting to do such act is not punishable 

under section 19 or section 20, be punished with imprisonment for a term which 
may extend to six months, or with fine which may extend to five hundred nipees, 
or with both. 


fizst part cf sec. so does not deal cases 
concealment of arms in the possession of the 
person on his being arrested. It only deals 
with cases of concealment before arrest. (1911} 
I M.W.N- 271 = 10 I.G, 261 = 12 Clr.LJ. 234. 
The two parts of sec, 20 are quite independent of 
one another. Mere possession of an unlicensed 
weapon is punishable under sec. 19^ (f) but, if 
the circumstances are such as to indicate an 
intention that the possession may not be known 
to the police the offence is punishable under 
sec. 20. Whether the intention referred to 
above exists or not is a pure question of fact. 
The mere concealment of an unlicensed weapon 
may not ofitselfbe sufficient to bring the offence 
wit^ the mischief of the first part of sec. 20 
more especially if the circumstances are such as 
to indicate that the intention of the ofiender 
was merely to keep the weapon concealed &om 
his friends, relations or other private persons 
and not necessarily from the police but actual 
phyrical concealment is not a necessary ingre* 
dient of the offence but a mere piece of dreum- 
stanlial evidence which may be taken into con- 
sideration along with other drcuxnst^ces with 
a view to ascertaining thp real intention of the 
offender. 60 C. 545=144 I,C. 957s*34 Cr.L. 
J. 879=1933 O. 516. A person procc^ng to 
commit dacoi^ with arms in his possession 
would ordinarily carry them in his pocket or 
in his clothes i without there being any express 
intention on his part to conceal them £rom 
public servants or railway employees, so that 
the mere fact that the weapon is not exposed 
to view does not necessarily indicate the inten- 
tion mentioned in sec. 20. 144 I.G. 850=34 
Cr,LJ. 890=1933 P. 493, An unlicensed 
person going armed with a revolver may be 
convicted either under sec. 13 or sec. 14 [sec. 
19 (e) or sec. 19 (j)] and consequently may 
be 'convicted under sec. 20 if the offence is 
committed with the intention referred to in 
sec. 20. 146 I.G. 645= 1933 G. 692. 

Jurisdiction.— An offence under sec, 20 is 
not triable by a first-dass Mamstrate. 2 L.B.R. 
244. On this point, see also IXJ^ (1940) Kar. 
2^» A.I.R. 1940 Sind 107. 

PRAOXIGE AND PROCEDURE. — If, in R trial of 
a case under the Arms Act, the evidence recorded 
shows an offence under sec. 20, die Magistrate 
ought to commit the case to the Sessions Court. 
34 l.C. 314=20 C.W.N. 732=17 Gr.Lj. 202. 
Where the arms were discovered on the iz&rma' 
tion given by the acaiscd, the concealment 
of the ckkaois and other arms recovered from the 
possession of the accused is dearly with the 
intention referred to in sec. 20. 1923 L. 434. 
See also 72 P.L.R. 1916 and 9 L.L.J. 2ii dted 
under sec. ig. Where the petitioner was alleged 
to have given information which led to the 
discovery of the rifle, proof of his knowlecte 
where the rifle was would not be enough by 
itself to raise a presumption that he had con* 
celled it himself. 1923 L. 238* 

Illustrative Ga^. — ^W we the weapon* 


which was found to fit the dang the appellant 
was carrying' was originally concealed but die 
appellant voluntarily took it from its place of 
concealment in order to threaten a railway 
servant who caught him for toavelling without 
a ticket, heldy it indicates an indifference as to 
whether the weapon was seen or not. The 
intention requisite for an offence under sec. 20 
had not been established and conviction must be 
altered to sec. 19. 26 Gr.L.J. 166=83 I-C. 726 
=1923 L. 10. The fact that the accused secre- 
ted the spear-head next to the skin does not 
indicate any intention that the possession by 
the accused of the spear-head might not be 
known to any public servant. 31 Gr.L,J. 79=9 
120 I.G. 273= 1929 L. 576. The fact that the ac- 

indicates an in^tion of the cliaraaer mentioned 
in sec. 20 But where accused had a edmpanion 
who also ran away but upon whose person 
nothing incriminating could be found, 34 no 
sudi intention can be credited to the companion 
on the ground he also ran away, it cannot be 
attributed to the accused as well. (UndJ) Where 
revolvers are concealed in a trunk being conveyed 
by railway the intention of the person must be 
presumed to be to conceal them from railway 
officials and the case falls under sec. 20. 32 
P.L.R. 651=1931 L. s^r. So also where the 
accused who travelled in 'a railway compart- 
ment was found to have a revolver and certain 
cartridges in the pocket of his iimer coat. 132 
I.G. 855=32 Gr,L.J. 995= 1931 L. 663. Where 
the accused ‘had a revolver in his possession, and 
when the police appeared he attempted to run 
away, held, bis intention was that his possession 
of the revolver might not be known to the police 
and that he was gmlty under sec. 19 (/) read with 
sec. 20, 55 A. 681 = 1933 A. 627, See also 146 
I.G. 645=1933 G. 692 as to the circumstances 
evidencii^ the intention required by sec. 20. 
Where the circumstances under which a pistol 
was recovered from the accused who had come 
on a visit to Lahore from his village, led to a 
dear inference that his intention was that the 
possession of the pistol by him may not be 
known to any public servant, it was not a 
otsc of an ordinary concealment and convic- 
tion should be one imder sec. 20. 96 I.G* 390 
=27 Gr.L.J. 934. Where a person who was in 
unlicensed possesion of revolver and' cartridges 
gave the revolver to somebody else for the 
pilose of keeping it^ concealed and it was 
evident that the possession of the revolver was 
ill some way connected with the political opi- 
mons of the accused, held, that the accused was 
liable to be convicted under sec. 20. 60 G. 571 
=143 LG. 802=3^ G. W.N. 195=1933 C, 124. 
Keeping ammunitidn and parts of arms in a 
bag hidden under a chadder or hidden under 
the clothes foils dearly under sec. 20 a nd not* 
merdy under sec. 19. 26 Gr.L.J. 1459=89 I.G. 
1027=1926 L. 61. See also 37 C.W.N. 509= 
1933 G. 679. Merdy keeping a chhaoi blwe in 
one’s oym house and Assessing a stidr that would' 


Por knowingly t>urc.iasing 
annsi ^tc., from an unlicensed 
person. 

For delivering aims, etc., to 
person not authorized to pos- 
sess them. 
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shall be punish^ wth unpnsonment for a tma which mav extf>Ti»l • 
months, or with fine wlu^ may extend to five hundred rupeesfor^U^Sf ®“ 
83. Any pemon violat^ any ^e made und^ this ^’^d fo? ^*^iolation 

Penalty for breach of rule. be punishS SSi mipriiS^lf fo? fle^’wSS 

, , , , to one month, or with fin#. «ri„vu 

extend to two hundred rupees, or with both. which may 

' ^ When any person is convicted of ak offence punishable under this Art. 


fit into it, cannot be regarded as falling under 
the purview of sec. ao. The case would fall 
more appropriately under the deWtion of 
sec. 19 In* 1931 L- 561 (i). Where the gun 
was upon a chaipoy upon which the accused 
was sitting and was covered with a dotahi and the 
accused had been convicted under sec. ao, the 
conviction was altered into one under sec. 19 (/). 
6 L. 151 =a6 Gr.L.J. 733=* 1935 L, 395. 

Evidence—Approver’s Statements. — Where 
an approver makes a statement disclosing his 
illegal possession of fire-arms, and is released 
having fulfilled the conditions of his pardon, it 
is illegal to try him imder sec. ao. lo AX.J 
717=33 Clr.L.J. 699=63 I.G. 837. 

Sentence. — Merely on the ground that the 
weapon concealed is a chkavi the mavirmi Tn sen- 
tence ought not to be inflicted. 3 L, L.J. 145 ; 
66 I.G. 995=23 Gr.L.J. 339. Sentence of 
three years’ rigorous imprisonment without 
special grounds is very heavy and ought to be 
reduced. 17 Gr.L.J. 80=32 I.G. 67a (M.). 
See also 9 L. 302. The fact that &ere was sus- 
picion in the mind of the police that the accused 
was about to take part in the criminal imder- 
taking is not a circumstance which a Gourt can 
take into consideration in arriving at an 'appro- 
priate punishment for the actual offence which 
has been proved under sec. 30, 9 L. 302=39 
Gr.L.J. 356=1938 L. no. Previous conviction 
is ground for giving maximum sentence. 8 P,R. 
(Gr.) 1915=16 Gr.L.J, 413. Where Acre was 
nothing to show that the appellant was of bad 
character or was engaged in any criminal 
undertaking at the time he was arrested, 
he had -produced evidence of good character, 
that a sentence of three years’ rigorous 
imprisonment was sufficient for the offence under 
«!C. 30 . 132 I.G. 855=33 Gr.L.J. 995=1931 
L. 663. The accused who had a pistol without 
a licence was sentenced to eighteen months’ 
rigorous imprisonment for having by its use 
caused accidental homicide. He was 
prosecuted under sec. ao. Arms Act, and sen- 
tenced to seven years’ rigorous imprisonment. 
Held, that the sentence was too severe even 
assuming that a separate sentence was justified. 
Sentence was reduced to one month’s rigorous 
mprisonment. 137 I.G. i 4 i «33 Cr.L.J. 413 
(i)-i93aL.365. 

Sec. 33 : AppucABiLiTy. — Section 23 deals 
with persons without licence dealing with licensed 


vendors or purchasers or with persons with 
hcences deanng - with unlicensed vendnr. a. 
purchasers. 31 G.W.N. 220= oft rvr T® 
-igay C. 965. Selling ol^sworf^^' ^ 
poss^on without Kcence aaount^to m 

L.R. 884=19338. 438. ^ 

Stores to tWAtriHoiussD 
raRsoN BY Manager op licbused Vendor^S 
the man^ of a Kcensed vendor of arm and 
a^^umtion s^ military stores to a per^ 
wittout piously ascertaining that 
l^y authorised to possess ^ same tl^ 
hcensce becoiM liable to punishing into 
sec. 22 ; and it is no defence to plead (hat the 
delivery by the in charge is not a delivery 
by the owners of the shop, 24 B. 430 • 2 B T w 
52. The rule>hatevera^L^fflo«K 
cowo of his employment with which he is 
entrusted ^ as a part of it, is his ma^s 

RiFM— DeUVERV into, the ODTOmY OF 
SERVANT NOT At^ORlSED TO POSSESS . — A and 

excursion, 

/ deer recently killed by a tiger. 
A fixed his rifle over the killed deer so its to form 
ffie trap for ffie tiger and went home leaving 
to watch the trap. A was charged unto 

having delivered 
the nfie into the possession of an unauthorised 
per^. Held, ibzt the delivery into possession 
contemplated by sec. 33 of the Anns Act is such 
a delivery as ^vm the person into whose posses- 
sion the arin is delivered control over the arm 
and authonty to use it as an arm and that there- 
lore A cannot be convicted for an offence under 
*** L.B.R, 83. Where a gunmaker 
acting under the directions of the licence-holder 
ma^ over his gun to a person merely to carry it 
to Its owner and not with any authority to use 
It as ^ arm, held, that the gunmaker did not 
^mxmt to offence under sec. 23. A licence- 
noldw of a gun can permit another person who 
isnotsohctoscdtocarryhisgun. 26A.L.J.162 
=*29 Gr.L.J.* 97=1928 A. 55. 

bEC. 24 : OtoER POR GONFISGATION.— All 
ilCtoce-holders should be meticulous in tatlrinir 
to pr^utions for the safe custody of weapons 
tor wffidh thpr hold a licence and for preventing 
the borrowing of those weapons by other 
persons. Abseace of such precautfons ^oonati- 
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IS. 35 


Po;^cr to confi?cat<-. 


coxnnruttcd by hiin in I’cspect of any arms, ammuni- 
tion or inililaiy stores, it shall Ije in the discretion of 
the convicting Court or Magistrate further to direct that <hc whole or any portion 
of such arms, ammunition or military stores, and any vessel, cart or baggage-animal 
used to convey the same, and any box, package or bale in which the same may 
have been concealed, together with the other contents of such box, package or 
bale, shall be confiscated. 

25. Whenever any Magistrate has reason to believe that any person residing 

^vithin the local limits of his jurisdiction has in his 
Sewch and scizare by possession any arms, ammunition or military stores 
Magistrate. purpose, 

or that such person cannot be Irft in the possession of any such arms, ammu- 
nition or military stores without danger to the public peace, 

such Magistrate, having first recorded the pounds of his belief, may cause 
a seach to be made of the house or premises occupied by such person or in which 
such Magistrate has reason to believe such arms, ammunition or military stores 
are or is to be found, and may seize and detain die same, although covered by 
a license, in safe custody for such time as he thinks necessary.^ 

The search in such case shall be conducted by, or in the presence of, a 
Magistrate, or by, or in the presence of some oflScer specially empowered^ in this 
behalf by name or in virtue of his office by the [Central Government] 

26. The [Central Government] 2 may at any time orfer or cause to be seized 

any arms, ammunition, or military stores in the pos- 
Seizurc and detention by session of any person, notwithstanding that such 
[Central Government]. person is licensed to possess the same, and may detain 

the same for such' time as it thinks necessary for the public safety. 

27. The Central Government may from time 
Power to exempt. to time, by notification® published in the Official 

Gazette, — 


LEG. REF. 

^For notification empowering Deputy Super- 
intendents of Police in Burma to condiict searches, 
see Burma Gazette, 1909, Pt. 1 , p. 60s. 

^Substituted for * Local Government* 1937. 

^For exemptions and withdrawals under 
sec. a7 {a), see R. 3 and Schedules I to IV of 
the Indian Arms Rules, 1924, Gen. R and O., 
Vol. 11 . 

For order exempting residents of Pondicherry, 
being European.*!, jfrom payment of Import du^ 
on guns, when holdiiig passports from their 
own authorities, see Notification No. 2257, 
Gazette of India, 1879, Pt. I, p. 782. 


tutes a danger to the public, and hence under 
sec. 24, they are liable to be confiscated to Govern- 
ment. 157 I.C. 411=36 Cr.L.J. 1204=1935 
Pesh. X03. Sec. 24 shows that the order for 
confiscation is in addition to any sentence which 
may be passed. Therefore without the sentence, 
an oj^er for confiscation cannot be passed. 
I Weir 654. Manufocture and selling of ^n- 
powder widiout licence — Sentence see 5 M.H.C. 
App. 23 and 7 M.H.G.App. 22. As to sen- 
tences that can be passed, see 1 B. 308 (F.B.) ; 
120 P.R. 1866 (O.) ^ 

Supeiint^ents of Police in Burma, to^co^u^ 
searches, see Burma Gazette, 1908, Pt. I, p. 134. 

Search Warrant. — ^A Magistrate directing 
the issue of a warrant to search premises on 
inforxnation received that the owner or occu- 
pant thereof is in possession of fire-arms without 
IV licence acts as a Court and not merely as a 


public servant whether he purports to 
act under theCiiminal Frocraure Code 
or under sec. 25 of this Act. 35 M.L.J. 
686=20 Cr.L.J. 90=48 I.C. 890=42 M, 
Possession of fire-armsr—lllegality of the seardi 
— ^Effect. See 2 N, W. P. 57. Want of com- 
pliance with the provisions oiF sec. 25 will not 
render conviction under secs. 19 and 20 illegal. 
28 Gr.L.J. 652=103-1.0. 108=1927 A. 516. 
Whether the search was legal or illegal, arms 
having been found in the possession of the 
accuse, no question of the legality of the search 
or otherwise can be raised by him. 1929 A.L.J.. 
28=30 Cr.L.J. 566=1929 A, 68. 

Secs. 25 and 30. — Sections 25 and 30 were 
enacted for die protection of die subject as well 
as to inspire confidence in the proceedings 
conducted by the police officers, and their pro- 
visions cannot normally be allowed to be dis- 
regarded so as to reduce them to a mere dead- 
letter. If no reasonable excuse or jastificadon 
is offered for not following them, the Court may 
well look with su£^idon upon the entire proceed- 
ing and hesitate to convict - an accused person 
upon the result of the search, unless the prose- 
cution offers strong and unimpeachable evidence 
TO remove the suspicion. 37 Gr.L.J. 100=16 
P.t.T. 598=1935 P.465. 

Sec. 27 : Army Regulations, Effect of, ok 
Powers of Governor-General in Council. — 
The army Reflation, India, cannot restrict the 
powers exercised by the Governor-General in 
Council under sec. 27. i P.R. 1902 (Cr.) 

Notification.— A publication printed by the 
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(«) exempt any person by name or in virtue of his office, or any of 
persons, or exclude any description of arms or ammunition, or withdraw any 
part of British India, from the operation of any prohibition or direction contained 
in this Act ; and 

(b) cancel any such notification, and again subject the persons or tbinga 
or the part of British India comprised therein to the operation of such prohibition 
or direction. ^ 


28. Every person aware of the commission of any offence punishable under 

this Act shall, in the absence of reasonable excuse, 
the burden of proving which shall lie upon such person 
regarding offences. information of the same to the nearest PoUce- 

officer or Magistrate, and 

every person employed upon any railway or by any public carrier shall, 
in the absence of reasonable excuse, the burden of proving which shall lie upon 
such person, give information to the nearest Police-officer regarding any box, 
package or btde in transit which he may have reason to suspect contains arms, 
ammunition or military stores in respect gf which an offence against this Act has 
been or is being committed. 

29. Where an offence punishable under section 19, clause (f), has been com* 

mitted within three months from the date*. on whidi 
^ Act comes mto force in any provma, d^ 
dause (/). ^ which section 32, clause 2, of Act XXXI 

of i860® applies at such date, or where such an offence 
has been committed in any part of British India not being such a district, province 
or place, no proceedings shall be instituted against any person in respect of such 
offence without the previous sanction of the Magistrate of the district or, in a pre- 
sidency-town, of the Commissioner of Police. 


LEG. REF. 

^For notification declaxiz^ arms, etc., brought 
into an Indian port and declared under manifest 
to be consignments Tvithout transhipment to any 
port on the sea-board of the Persian Gulf, to be 
liable to the prohibitions and directions con- 
tained in sec. 6, see No. 90s F., dated &7th April, 
1904, Gajzetle of India, 1904, Pt. I, p. 296. As 
to exemption of small parcels under certain 
conditions or of arms, etc., exported under 
Hcence and in transit at an intermediate port, 
see ibid. 

SThe 1st October, 1878.; 

^Act XXXI of i860 was repealed by sec. 3 
of this Act. 

Government of India Press in 1923 entitled the 
“ Arms Act and described inter alia as “ brief 
explanation of the Arms Act ” is not a notifica- 
tion within the meaning of sec. 27. 1 932 R. 180. 

NoTiFicATiONS — CONSTRUCTION. — Notifications 
relating to the Arms Act imposing a penalty 
upon the subject must be construed very strictly. 
32 B.L.R. 106=31 Gr.L.J. 847=19308. 153. 

Arms, Definition op — ^Powers of Govern- 
ment TO EXCLUDE. — ^Thc word “arms,” except 
so far as the definition expressly includes other 
weapons must be understood to mean weapons 
of ofifence, suitable for use in war-fiu:e. L.B.R. 
{1893-1900} 416. The Government of India 
have under sec. 27, the power of excluding any 
description of arms from the operation of the 
Act, (Ibid.). But the Act does not empower 
the Government to define what is an arm wit^n 
the meaning of the Act. (Ibid.) If anythi^ 
is not, in the opinion of the Court, an arm within 
the meaning of the Arms Act, h is immaterial 
Gr. C, M-I—jiio 


whether Government have or have not excluded 
it from the operation of the Act. (Ibid.) Daks 
of the kind described in the Government of 
India, Home’ Department Notification No. 827, 
dated 15th June,. 1893, as excluded fimn the 
operation of the Act are not arms within the 
meaning of the Act, and it is therefore, unneces- 
sary to exclude them fiom the operation of the 
Act. A sword-stick is a weapon different from 
kirpan. The two expressions cannot be regarded 
as synonymous, and so the possession of a 
sword-stick by a Sikh is not exempt^ by sec. 27. 
29 Gr.L.J. 425=108 I.G. 596=1928 L. 239. 
See also under sec. 19. 

Sec. 2 Q.-See also notes under sec, 19 (/) 
under heading “ Sanction of District Magistrate 
necessary,” 

Scope op the Secjtion.— -The “ proceedings ” 
referred to in S, 29 clearly mean legal proem- 
ings in a Criminal Court and such “ proceed- 
ings ” are “ instituted ” within the meaning of 
S. 29 only when under S. 190, Gr.P.C. a magistr- 
ate takes cognizance of the oi^ce. I.L.R. (1943) 
Kar. 524= 1944 Sind 103. Acoording to sec. 29 
sanction of the District Magistrate was necessary 
to prosecute a jierson under sec. ig (f) for 
possessing arms without a licence in the District 
of Aligarh, only, for three mpnths after I5lh 
March, 1878 and not subsequently. 1929 A.L.J. 
215=30 Cr.L.J. 856= 1929 A. 69. See also 1941 
PJ^.N. 423 » 1941 Pat. 2^. See also under 
sec. xg, cl. (f). Proceedings* may be, taken 
against a person under sec. 20 for the secret 
possession of arms in contravention of sec. 14 
or 15 of the same Act, without previous sanction 
und^ sec. 29. 17 Cir.L.J. 209=34 I.C. 321= 
8 L.B.R. 45^ 1 [F«B.)» See also 38 05^^ 
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Where a search is to be made under the Code oF ftocedure 

or the Presidency Magistrates Act, 1887,1 m the wurse 
Seardies in the case of atiy proceedings instituted in respect of an offence 
offences against section 19, punishable under section 19, claxisee (/), such search 
clause (/), how conducted. notwithstanding anyt^g contamed in the said 

Code or Act, be made in the presence of some oflScer speciaUy ® appointed by name or 
in virtue of his office by the [Central Government] ® in this behalf, and not otherwise. 

Notbine in this Act shall be deemed to prevent any person from being 
^ ® prosecuted under any other law for any act or omis- 

Operation of other laws which constitutes an offence against this Act or 

not barred. rules made under it, or from being liable under 


leg. ref. ^ ^ , 

Tor the references to Act X of 187a and 
the Presidency Magistrates Act, 1877 (iV of 
1877), read now Act V of 1898. 

*For oflficers appointed under this section m 
Burma, see Burma Gazette, 1909, Pt I, p. 60a. 

■Substituted for ‘Local’ by Govei^ent of 
India (Adaptation of Indian Laws) Order, 1937. 

Apor nonfication under this section by Gmet 
Commissioner of Goorg, see Cmg Dtrtnrf Gazette, 
1910, Pt. I, p. 13* 


IQ34 G. 705. But the accused should be 
charged under sec. ao if the intention to 
conceal the possession is not made out. 

Wheie a Gty Magistrate who is also the Adm- 
tional District Ms^trate empowered with toe 
powers of District Magistrate tries a under 

S. X9-F, it cannot be said that sanction under 
s! a^ unnecessary because he exercised toe 
powers of a District Magistrate as wdl. Even 
m such a case trial without sanction under S. ag 
is illegal- Sanction under S. 29 can only be 
granted on a consideration of toe facts connected 
with the prosecution and it cannot be said that 
the Magistrate tried the case after granting 
to himself in his capacity as Additional 
District Magistrate; for having granted toe 
yanr?ri An in that capady toe case cannot be tried 
by toe Magistrate granting toe sanction whether 
he acts as Additimial District Magistrate or City 
Magistrate. The trial therefore is illegal. l.L«R. 
(1940) Kar. a96aa4i Gr.L.J. 707*«A.I. R. 1940 
and 107. , , . . 

Proceedings,” — As m toe case of a suit, a 
proceeding is instituted when for the first time 
toe adjudication of a Court of competent juris- 
diction is sought. Therefore, toe -expression 

proceedings ” in sec. ag mean legal proceed- 
ings in Court and not searcl^s or arrests or 
investigations made by toe police in exercise of 
toe powers conferred upon them by toe Criminal 
Procedure Code; or any other law. 6 P. 768= 
S9 GrX.J. 301 » 1928 P. 146. See also 104 l.C. 
433=28 Gr.L,J. 817=1927 G, 721.- Entering 
a case in the ca^book and making out a charge 
is not institution of proceedings under sec. 29. 
104 l.C. 433=28 Cr.L.J. 817= 1927 C. 721. 

Sec. so^’^ee Notes under secs, xg (/) and 20, 
supra. 

Scope of Section. — ^The Act appears to con- 
template toe presence of some spedaUy empower- 
ed <^cer besides toe officer conducting- toe 
search. 8 G. 473. See also 47 A. 575= 
a6 Gr.LJ. 1112=1925 A. 434; 16 A.L.J, 
721=19 Cr.L.J. 949=47 I-C. 801. The Act 
appears to refer to cases in which the Magistrate 
omuiders that arms, whether under a licence or 


not, are possessed “ for an illegal purpose,” or 
iinr^ ftr drcumstances such as to endanger toe 
public peace. 8 C. 473. 

Jurisdiction. — Search for arms would be 
illegal if it was not ordered by a Magistrate in 
pursuance of sec. 25. U.B,R. (1892-1896}, 
Vol.I, I , . As to jurisdiction of Magistrates tmder 
the Act, see also Rat. 8o=Gr. Reg. 15th January, 
1874; 3 P.R, 1869 (Gr.). In toe United Pro- 
vinces, an officer in toarge of a Police station is 
empowered to conduct a search. An officer who 
takes action under a particular section must be 
deemed to have full powers until the contrary is 
proved, 1929 A,L.J. 28=30 Gr.L.J. 560= 
1929 A. 68. 

Search, warrant, Form of. — Magistrates 
before toey issue search warrants, under toe 
Act, should record toe grounds of their belief, 
toat there are in toe house, which it is proposed 
to search, weapons kept for an imlawfiil purpose. 
15 A. 129. 

Illegal search— 'Damages. — ^The defendant, 
who did not, before causing the search of toe 
plaintiff’s house, to be made, first record toe 
grounds of his belief as provided for by sec, 2^ 
could not justify toe search under toe provi- 
sions of the said Act. 8 C.L.J. 75, As there was 
no proceeding pending before him, the defendant 
was not a ‘ Court ’ within toe meaning of sec. 94 
of toe Code of Criminal Procedure, and, toere- 
fere, the defendant could not direct a search to 
be made in his presence under the provisions of 
sec. 205 of toe Code. {Ibid.) The search having 
been for toe purposes of discovering arms general- 
ly, sec. 165 of toe Code did not apply, Gonduo 
ing a search for arms is not an act done in the 
discharge of a judicial duty. Judicial Officers 
Protection Act does not apply to such a cases 
Even where a defendant’s bom fide, in conduct- 
ing a search, is established, it does not release 
him from toe obligation the law casts upon him 
as bdng in supreme control of the search psurty, 
of seeing toat the search was conducted in a 
proper , and reasonable manner. (Ibid.) In 
such a case, toe damages, should be substantiaL 
and not merely nominal, (Ibid,) As to effect of 
illegality of search, see 2 N.W.P. 57. Although 
the search is illegal, a person can be convicted 
where the evidence against him is conclusive, 
The ordinary meaning of “ in toe course of any 
proceeding instituted” is in the course of any 
legal proceedings which have already begun. 
47 A. 575=23 A.LJ. 364=26 Cr.L.J, 1112= 
1925 A. 434, (35 A. 75, foil.). See also U.BJL 
{1892-1896) V0.1. 1, 2 ; 131 l.C. 441=32 Gr.L.J. 
699=1931 O. 1 15. On this section, see also 13 
C,W.N, 458=9 C.L.J. 298=36 C. 433. 
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such other law to any higher punishment or penalty than that provided by this 
Act ; Provided that no person shall be punished twice for the same offence. 

3a. The [Central Government]® may jfrom time to time, by notification* in 
the Official Gazette, direct a census to be taken of 
Power to take census of fire-arms in any local area, and empower any person 
re-arms. ^ name or in virtue of his office to take such census. 

On the issue of any such notification, all persons possessing any such arms 
in such area shall furnish to the person so empowered such information as he may 
require in reference thereto, and shall produce such arms to him if he so requires. 

Any person refusing or neglecting to produce any such arms when so required 
shall be punished with imprisonment for a term.which may extend to one month, 
or with fine which may extend to two hundred rupees or with both. 

33. No proceeding other than a suit shall be commenced against any person 
„ . j V . . -for anything done in pursuance of this Act, without 
““Station of having given him at least one month’s previous notice 
in writing of the intended proceeding and of the 
cause thereof, nor after the expiration of three months from the accrual of such 
cause. 


THE FIRST SCHEDULE. 

Enactments Repealed. 

[Repealed by the Repealing Act^ 1938 (I of 1938), S. 2 and Sefu], 

THE SECOND SCHEDULE. 

Army, etc., liable to duty. 

[Rep. by the AmenMng Act, 1891 {XII of 1891). ] 


THE lEDlAE ARMY ACT (Vni OP 1911). 

Effect of Stjbseqjcjent Legislation. 


Year. 

No: 

s 

Short tide. 

1 How affected by Legislation. 

1911 

VIII 

The Indian Army Act, 
1911. • 

A^fiended — 

Act XV of 1914 ; 

Act X of 1917 ; 

Act XVIII of 1919 ; - " 

Act II of 1920 \ XX of r92o,• 
ActXXXI^ofI 923 ; 

Act VIII of 1990 ; 

Act XXXIII of 1934 ; 

Act VII of 1935 ; 

Act XV of 1937. 

Repealed in pt. and amended; 

. Act XI of 1918 ; Act XII of 1927 ; 

Act XXXVII of 1920. Amended Act XIV 
of 1943 ; Act XXI of 1943 ; Ordinances No. 
18 of 1942, 31 of 1942, 58 of 1942 ; V of 
1944 ; also Act VII of 1945, 

See Act XXXV of 1939, 

Dedared in force — 

in British Baluchistan, R^. 2 of 19x3, s. 3 ; 
in the Angul District, Reg. 3 of 19x3, s. 3. 


LEG. REF. 

^For Statement of Objects and Reasons, see 
Gazette of India, 1910, Pt. V,^ p. 140 ; for 
Report of Select Committee, see ihid,^ X9ii,Pt. V, 
p. 39 ; and for Proceedings in Goimdl, see ibid.g 
igio, Pt. VI, p. i6, dat^ 13th August, 1910, 
and tfiiif., 191 1, Pt. VI, pp. 34, 36 and 362. 

This Act has been declared in forces in British 


Balusdiistan, by the British Baluchistan Laws 
and Reflations, 1913 (II of 1913) see Baludbistan 
Code ; in the Angul District, by the Angul Laws 
R^fulation, 1913 (III of 1913), S. 3 ; B. & O. 
Code, Vol. I ; in the Sonthal Parganas, by 
Notification under S. 3 of the Sonthal Pareanas 
Settlement Regulation,. 1872 (III of 1872}, B. 
& 0 . Code, Vol. I,' p. 806. , . , ' 
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THE INDIAN ARMY ACT (VIII OP 

[16/A Marcli^ 1911. 

A% Act to consolidate and amend the law relating to the Government of His Majesty s Indian^ 
Forces, 

Whereas it is expedient to consolidate and amend the law relating to the 
government of the [Indian Commissioned Officers, Viceroy^s Gomxnissioiied 

LEG. REF. and Schedule of the Indian Army (Amendment) 

*Thc word “ Native ** was rep^a^ .by S. 26 Act 1918 (XI of 1918). 
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■ XI!. A/rai(>stv’s Indian Forces ; It is hereby 
officers]! soldiers and other persons in His Majesty s 

oacttda.fcltow.:-; CHAPTER I. 

may be ealled The Iiroiaa 

Short title and commence- I. (l) ^ 

A]^ Act, ^ Central Government may, 

( 2 ) It shall come into force on such date « 
by notification in the Official Gazette, direc 

a'^^^S'rhe bHowing persom ihaB be lulject to 

p™,. » Ace ^ emmWoned officer.]* aod 

(a) [Indian commissioned oflScers, Viceroy 

warrant officers ; . • Armv in India Reserve 

[Provided that a j^n anV duty or service for which 

of officers shaU be so subject only when ordered on any a y 

he is liable as a member of such reserve force ; J 

(4) persons enroUed under tlm on active service, 

(c) persons not otherwise bv the Central Government 

in camp, on the march, or ^*^**^^^ ^ or arc in the service of, or are 

by no&cation® in this behalf, are employed by, or ^ m 
followers of, or accompany any portion of, His Majesty ^ 

(2) Every person subject to m 
(4), remain so subject to until duly [retired, dischargea, 

or dismissed fitim the service]®. t? thirffrom 

»[Provided that an officer of t^ ^fficers°shall become so 

and appointed to the Indian R^uto i,- « liable as a membCT of 

subjert when ordered on kny duty or service for which he is name as a memo 

such reserve force.] ’ . 

3 . (.)-n.c c»».. 

missioned officers], ®warrant officers ornon-commissioncd to 

any o^er to give a like direction with respect to any such person and to cancel 

such direction. ai 

(s) All persons subject to this Act other than offic^, o 

non-commissioned officers shall, if they arc not persons in P , tn be of a rank 
ficatipn or direction under sulwection (i) is in force, be deemed to be of a ranR 

inferior to that of a non-comioissioned officer. ^ 


LEG. REF. 

‘Substituted by Act XXXIII of 1934* 

For the expressions “native” and “a native* 
wherever they occur in this Act, the expressions 
“ Indian ” and “ an Indian ” were substituted 
respectively by S. 3 of Act, XI of 1918. 

^Thc first January, 191s, jss General Statutory 
Rules and Chders, Vol. IV, p. 120. 

^Substituted by Act XXXIII of 1934. 

^Inserted by Act XV of 1937. 

®For places declared to be frontier posts under 
this sub-section and S. 32, see Act XI of 1918. 

®The proviso to sub-S. (1) of S. 2 was repealed 
by S. 26 and Schedule of the Indian Army 
(Amendment) Act, 1918 (XI of 19x8). 

^Inserted by Act XV of 1937, 

®For notification declaring the rank of certain 
Civil officers when subject to the Act, see General 


Statutory Rules and r Vol II 

Sec.' X. — The rules m App. IV of Vol. li 

of the Army Rcgulatiom have not the of 
law a transfer which is valid under the 

orfiia^lat <^ot be invalidated by 
rules, where a pe^a taimg 

laud subject to tlwse rules » 

is a warrant o^, ^.bis ^« 

even if he is recruited m Xu<ha. 40 A. 73 *3 
A.L.T. 929—89 I.C. 882=1926 A. 122. where 
a person at the time of his insolv^cy was employ- 
el at a military fiuntiw post m 
salary cannot be attacbed. 1934 " 

T^f a Staff Ser^t in is not attaA- 

abie undrar tbe decree of a Civil Court. 35 
BomX.R. Ilia. 
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4. Every person subject to this Act under section 2, sub-section (1), clause 
(e), shall, for the purposes of this Act, be deemed to 
Cknamwding offi^ of per- ^ under the commanding officer of the corps, dmart- 

detachment ^ any) to which he is attached, 
and if he IS not attached to any corps, department or 
detachment, under the command of any oflBiccr who may for uie time being be 
named as lus commanding ofScer by the officer commanding the force with which 
such person may for the time being be serving, or of any other prescribed officer, or, 
if no such officer is named or prescribed, under the command of the said officer 
commanding the force. 


Provided that an officer commanding a force shall not place a person under 
the command of an officer of official rank inferior to that^ of such person if there 
is present at the place where such person is any officer of higher rank under whose 
command he can be placed. 


Powers to apply Act to 
certain forces under the 
Central Govenunent. 


5. (i) The Central Government may, by noti- 

fication, ^ apply aU or any of the provisions of this 
Act to any force raised and maintained in India under 
the Authority of the Central Government. 


[“ (i-A) 'On such notification being made, any provisions of this Act so 
applied shall have effect in respect of persons belonging to any such force as 
they have effect in respect of persons subject to this Act holding in Majesty’s 
Indian Forces the same rank as the aforesaid persons hold for Ae time being in 
the force to which this Act is so applied, and shall have effect in respect of per- 
sons who are employed by, or are in the service of, or mc followers of, or accom- 
pany any portion of any such force as they have effect in respect of persons sub- 
ject to this Act under section 2, sub-section (i), clause (c) 

(2) While any of the provisions of this Act apply to any such force, the 
Central Government, may, by notification,® direct by what authority any jurisdic- 
tion, powers or duties incident to the operation of these provisions shall be exercised 
or performed in respect of that force, and may suspend the operation of any 
other enactment for the time being applicable to that force. ^ 


6. (i) Whenever persons subject to this Act 

are serving— 

{a) out of India under an officer not subject to the authority of the Central 


Officers to exercise powers 
in certain cases. 


Government , or 


(A) in India under an officer commanding any military organization not 
in this section specifically- named, and being, in the opinion of the Central Govern- 
ment, not less than a brigade, 

the Central Government may prescribe the officer® by whom the powers which, 
under this Act, may be exercised by officers commanding armies, army corps, 
divisions and- brigades shall, as regards such persons, be exercised.] 

(2) The Central Government may confer such powers eiffier absolutely, 
or subject to sudx restrictions, reservations, exceptions and conditions as he may 
think fit. 


[6-A. When an officer, warrant officer or non-commissioned officer of His 
. . Majesty’s *Burma Forces is a member of a body of 

Relations ^tween ^dian those forces acting with, or is attached to, any body of 

Majesty’s Indian Forces under such conditiom 
as may be prescribed, then for the purposes of command 


*^For such Notification, see General Statutory *This sub-section was substituted by Act (XI 
Rules and Oxders, Vol. IV, p. 123. of 1918). ^ _ 

* Inserted by Ordiinance No. XXXI of 1942. ®For such officers, see General Statutory Rules 
’For such notification. General Statutory and Orders, Vol. IV, p. 125. 

Rules and Orders, Vol. IV, p. 124. 
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and discipline and for the purposes of the provisions of this Act relating to superior 
officers he shall in relation to that body oi His Majesty’s Indian Forces be treated 
and have all such powers as if he were an officer, warrant officer or non-commissioned 
officer as the case may be of His Majesty’s Indian Forces. 

(a) When an officer, warrant officer, non-commissioned officer or soldier 
of His Majesty’s Indian Forces is a member of a body of those forces acting with, 
or is attached to, any body of His Majesty’s Burma Forces under such conditions 
as may be prescribed, then for the purposes of command and discipline and for 
the purposes of the provisions of this Act relating to superior officers the officers, 
^var^ant officers and non-commissioned officers of that body of His Majesty’s Burma 
Forces shall in relation to him be treated and have all such powers as if they were 
officers, warrant officers or non-commissioned officers of His Majesty’s Indian 
Forces. 

(3) In tliis section prescribed ” means prescribed by the Central Govern- 
ment and the Governor of Burma ”, and, for the purposes of this section, the rdative 
rank of officers, warrant officers and non-commissioned officers of His Majesty’s 
Indian Forces and His Majesty’s Burma Forces may be determined by regulations 
made by the the Central Government and the Governor of Burma.] ^ 

DeHnitions, 


^ - . . 7, In this Act, unless there is something repug- 

c im ons. ^ subject or context, — 

[ (i) ‘British officer’ means a person holding His Majesty’s commission 
in His Maiesty’s Land Forces or in the Bx)yal Marines or in the Territorial Army, 
and incltides, in relation to a person subject to this Act when serving under suc^- 
conditions as may be prescribed, a person holding a commission in His Majesty’s 
Naval Forces or Royal Air Force] ; 


(2) ‘ Indian commissioned officer ’ means a person commissioned, 
gazetted or in pay as an officer holding His Majesty’s commission in the Indian 
Land Forces, and includes, in relation to a person subject to this Act when serving 
under such conditions as may be prescribed, a person holding a commission in 
the Indian Air Force : 


(s-A)^ * Viceroy’s wmmissioned officer ’ means a pex'son commissioned, 
gazetted or in pay as a Viceroy’s commissioned officer in the Indian Army.] ® ; 

(3) ** warrant officer ” means a person appointed, gazetted or in pay as [an 
Indian warrant]^ officer in His Majesty’s Indian Forces ; 

(4) “ non-commissioned officer ” means a person attested under this Act 
lioMing [an Indian]^ non-commi^oned rank in His Majesty’s Indian Forces, 
and includes an acting non-commissioned officer : 

, [ (5) * officer ’ means an officer of any of His Majesty’s Military Forces, 
and includes in relation, to a person subject to this Act when serving under such 
^nditions as may be prescribed, an officer of any of His Majesty’s Naval or Air 
ro^es, but docs not include a warrant officer, petty officer or non-commissioned 
officer :] 5 

( 6 ) “ commanding officer,” when used in any provision of this Act with 
reicrencc to ^y separate portion of His Majesty’s forces or to any department 
ineans the British officer [or Indian Commissioned officer]* whose duty it is under 
the regulations of Ae army, or, in the absence of any such regulation, by the qustom 
of the service, to discharge with respect to that portion of the forces or that depart- 


^ LEG. REF. 

foserted by A* 0 ., 1937, 

^Substituted for old sub-S. (i) by Act XXXl 

of 1934- 

Sub-ck (a) and (a-A) substituted for o 
suM. (2) by Act XXXIII of 1934. 

*For the cxppcss'on ‘native and ‘a aativ 


wherever they occur in this Act, the expressions 
“Indian” and “an Indian” were substituted 
respectively by sec. 2 of Act XI of i ox 8. 

^Substituted for oHsub-cl. (5) by Act XXXIII 
of I 934 -; 

•Inserted by Act XXXIII of 1 934. 
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ment the 'functions of commanding of&cer in regard to matters of the description 
referred to in that provision ; 

(7) “ superior officer,” when used in relation to a person subject to this 
Act, includes a warrant officer and a non-commissioned officer ; and, as regards 
persons placed under his orders,- [an officer, warrant officer, petty officer or non- 
commissioned officer of any of His Majesty’s Naval, Military or Air Forces]^; 

[ (8) ‘ army,’ ‘ army corps,’ * division,* and ‘ brigade * mean respectively 
an army, army corps, division or brigade which is under the command of an 
officer subject to the authority of the Central Gk)vernment or, when on active 
service, an army, army corps, division or brigade under the command of an officer 
holding a commission in His Majesty’s Land Forces :]® [or His Majesty’s Indian 
(Forces) ]® ; 

(9) “ corps ” means any separate body of persons subject to this Act or 
the Army Act which is prescribed as a corps for the purposes of all or any of the 
provisions of this Act ; ^ 

(10) independent brigade ” means a brigade which does not form part 
of a division ; 

(11) “dq)artment” includes any division or branch of a dq)artmcnt: 

(12) enemy ” includes, all arm^ mutineers, armed rebels, amied rioters, 
pirates and any person in arms against whom it is the duty of a person subject to 
military law to act ; 

(13) active service,” as applied to a person subject to this Act, means 
the time during which such person is attached to, or forms part of, a force which 
is engaged in operations against an enemy or is engaged in military operations 
in, or is on the line of march to, a country or place wholly or partly occupied by 
an enemy, or is in military occupation of any foreign country ; 

(14) ‘^military custody” means the arrest or confinement of a person 
according to the usa^s of the service [and includes air force custody]^. 

(15) “ military reward ” includes any gratuity or annuity for long service 
or good conduct, any good conduct pay, good service pay or pension, and any 
other military pecuniary reward ; 

(16) “ court-martial ” means a court-martial held under this Act ; 

(17) “ criminal court ” means a court of ordinaiy criminal justice in British 
India, or established elsewhere by the authority of the [Central Government 
or the Crown Rqpresentative] * : 

(18) “civil offence” means an offence which, if committed in British 
India, would be triable by a Criminal Court : 

(19) “offence” means any act or omission punishable under this Act, 
and includes ^ civil offence as hereinbefore ddfined : 

(20) “ notification ” means a notification published in the Official Gazette ; 

(21) “ prescribed ” means prescribed by rules made under this Act ; and 

(22) all words and expressions used herein and defined in the Indian 
Penal Code and not hereinbefore defined shall be deemed to have the meanings 
respectively attributed to them by that Code. 

CHAPTER IL 
Enrolment and Attestation. 

Enrolment, 

8. Upon the appearance before the prescribed enrolling officer of any per- 
son desirous of being enroUed the enrolling oScer 
^cedurc before enrolhog ^ to him, or cause to be and 

e}q)lain.ed to him in his presence, the conditions of 

LEG'. BEF . ^Inserted by Act XXXIII of 1934. 
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the service for which he is to be enrolled ; and shall put to him the questmns set 
forth in the prescribed form of enrolment, and shall, aft^ hay^ ^uUon^ ^ 
that if he makes a false answer to any such question he will be liable to pu^hment 
under this Act, record or cause to be recorded his answer to each such question. 

o. If, after complying ^vith the provisions of section 8, the enrolling offic^ 

^ is satisfied that the person desirous of being enrolled 

Enrolment. gjjy understands the questions put to him and consents 

to the conditions of service, and if he perceives no impediment, he shall Mgn [and 
shall also cause the person to sign]^ the enrolment paper, and the person shall then 
be deemed to be enrolled. 

®io Every person who has for the space of three months been in the receipt 
of military pay as an enrolled person and been 
Validity of enrolment- of any corps or department shall be 

deemed to have been duly enrolled^ and shall not be entitled to claim his discharge 
on the ground of any iitegularity or illegality in his enrolment or on other 
ground whatsoever ; [and if any person, in receipt of mihtary pay and borne on 
the rolls as aforesaid, claims his discharge before the expiry of three montm from ^ 
his enrolment no such irregularity or illegality or oth^^ ground shall, until he is 
discharged] ^ in pursuance of his claim, affect his position as an enrolled person 
under this Act or invalidate any proceedings, act or thing taken or done prior 
to his discharge.] 


Persons to be attested. 


AttestaHon. 

1 1. The following persons shall be attested 
namely : — 


(a) all persons enrolled as combatants ; 

(S) all other enrolled persons prescribed by the Central Government. 


(i) When a person who is to be attested is reported fit for duty, or 

Mode of attestation. ^ completed the pi^cribed period of probation, m 

oath or affirmation shall be administered to him m 


the prescribed form by his commanding officer in front of his corps or such portion 
thereof or such members of his department as may be present or by any other 
prescribed person. 


(2) The form of oath or affirmation prescribed under this section shall 
contain a promise that the person to be attested will be faithful to His Majesty, 
*His heirs and successors, and that he will serve in His Majesty’s Indian Forces 
and go wherever he is ordered by land or sea, and that he will obey all commands 
of any oflBcer set over him, even to the peril of his life. 

(3) The fact of an enrolled person having taken the oath or afiSrmation 
directed by this section to be taken shall be entered on his enrolment paper, and 
authenticated by. the signature of the officer administering the oath or affirmation. 


CHAPTER IIL 

. Dismissal and Discharge. 

Dismissal by Central Govern- • 13. (i) The Central Government [* * ♦] * 

^jit and Commander-in- may dismiss from the service any person subject to 
Chief m India. 
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Certificate to person 
missed or discharged. 


dis- 


(2) The Gommander-in-Chief in India may dismiss from the service 
any person subject to this Act other than an Indian commissioned officer.] 

T.. . , , « 14. An officer commanding an army, [arm 

Son,“riI “rps] !> division or brigade, or any prescribe 
gade, etc, dismiss firom the service any person serving under 

his command other than an[ *** *]® officer, 

15. ipisrmssal of convicts.'l Rep, bj s. 26 and Schedule of the Indian Army (Amend* 
ment) Act, 1918 (JSfJ of 1918). 

16. The prescribed authority may, in conformity with any rules prescribed 

Discharge. ^ behalf, discharge from the semce any person 

subject to this Act. 

Every enrolled person who is dismissed or discharged from the service 
shall be furnished by his commanding officer with a 
certificate, in the English language and in the mother 
„ , tongue of such person (when his mother tongue is 

not English), setting forth — 

(a) the authority dismissing or discharging him ; 

(b) the cause of his dismissal or discharge ; 

(c) the full period of his service in the army. 

18. (i) Any person enrolled under this Act who is entitled under the con- 

Discharge, etc., out of India. of his enrolment to be discharged, or whose 

. . discharge is ordered by competent authority, and who, 

when he is so entitled or ordered to be discharged, is serving out of India, and 
r^uests to be sent to India, shall, before* being discharged, be sent to India with 
all convenient speed ; 

(2) Any person enrolled under this Act who is dismissed from the service 
and who , when he is so dismissed, is serving out of India, shall be sent to India 
with all convenient speed : ’ 

^[Provided that, where any such person is sentenced to dismissal combined 
with any oth^ punishment, such other punishment, or in the case of a sentence 
of ttansportation or imprisonment, a poition of such other punishment may be 
inflicted before he is sent to India.] 

^ nt at 


CHAPTER IV. 


Summary Reduction and Punishments otherwise than by order op 

Court-martial. 

^ 9 * ,(^) The Gommander-in-Chief in India, an officer commanding an 
Reductionofwarrantofficen 

and non-commissioned officers. of&er, xnay reduce to a lower grade or 

. . to tue rauKs [any warrant officer or]’ any non-oom- 

nussioned- officer under his command. 


[l^vided that a warrant officer reduced to the ranks shall not be required 
to serve in the ranks as a s^oy.] ’’ ^ 

(s) The commanding officer of an acting non-commissioned officer may 
order him to revert to his permanent grade of a non-commissioned officer, or, 
u he has no permanent grade above the ranks, to the r anks 

20. (i) The Gommander-in-Chief in India may, subject to the control of 
Minor punishments. Central Government, specify the minor punish- 

ments .to which persons subject to this Act shall be 
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liable without the intervention of a court-martial, and the officer or <^cers by 
whom, and the extent to which, such minor punishments may be awarded. 

(2) ^[Imprisonment in military custody and in the case of persons subjec^ 
to this Act on active service any prescribed field punishment may be specified 
as minor punishments], provided that — 

(fl) the term of such imprisonment ®[or field punishment] shall not exceed 
twenty-eight days ; and 

ip) it not be awarded to any person of or above the rank of non- 
commissioned officer, or who, when he committed the offence in respect of which 
it is awarded was of, or above such rank. 


21. 


Collective fines. 


Whenever any weapon or part of a weapon forming part of the' equip- 
ment of a half squadron, battery, company or other 
similar unit is lost or stolen, the officer commanding 
the army ®[army corps] division or independent bx^ade to which such unit belongs 
may, after obtaining the report of a court of inquiry impose a collective fine upon 
the ^[Viceroy’s commissioned officers, warrant officers,] non-commissioned officers 
and men of such unit or upon so many of them, as in his judgment, should be 
held responsible for such loss or theft. 


22. (i) For any offence, in breach of good order, the commanding officer 
, of any corps or detachment on active service, in camp, 
T certain march, or at any ^frontier post specified by 

n lan o owers. CJentral Government by notification in this behalf 

a which troops are stationed, may punish any ^[Indian] follower of such corps 
or detachment who is subject to this Act under section 2, sub-section (i), clause (tf) — 

(a) if such follower is not a menial servant, with imprisonment for a term 
which may extend to thirty days, or with fine which may. extend to fifty rupees ; 

(b) if such follower is a menial servant, with imprisonment for a term which 
may extend to seven day, or, if on active service, with corporal punishment not 
exceeding twelve strokes of a rattan. 

(2) Imprisonment awarded under this section may be carried out in a 
military guard, or in a jail, as ordered by the said commanding officer ; and the 
officer in charge of any jail, shall, on the delivery to him of the person of the offend er, 
with a warrant, under the hand of the said commanding officer, detain the offender 
according to the exigency of the warrant, or until he is discharged by due course 
of law. 


Provost Marshals, 

23. For the prompt and instant repression of irregularities and offences 
. . . . committed in the field or on the march, provost- 

ppom mra . marshaJs may be appointed by the CJommander-in- 

Ghicf in India or an officer commanding an army, ^[army corps] division or in- 
dq)endent brigade or an officer commanding the forces in the field ; and the 
powers and duties of such provost-marshals shall be regulated according to the 
established custom of war and the rules of the service. 

■* 24. (i) Tlie duties of a provost-marshall so appointed are to take charge 

Duti« and powers. of prisoners confined, for offences of a general desmp- 

tion, to preserve good order and discipline, and to 
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prevent breaches of the same by persons belonging or attached to the army. i[He 
may at any time arrest and detain for trial any person subject to this Act who 
commits an offence and may also carry into effect any punishments to be inflicted 
in pursuance of the sentence of a court-martial.] 

(2) A provost-marshal may punish with any punishment mentioned in 
section 22 j sub-section (i) clause (i), any follower who is subject to this Act under 
section 2, sub-section (r), clause (^) and is a menial servant and who is on active 
service and in his view, or in the view of any of his assistants, commits any breach 
of good order and military discipline.] 

CHAPTER V. 

Offences. 

OJences in respect of Military Service. 

Offences punishable with 25. Any person subject to this Act who commits 
death. any of the following offences, that is to say, — 

{a) shamefully abandons or delivers up any garrison, fortress, post or guard 
committ^ to his charge, or which it is his duty to defend ; or 

(4) in presence of an enemy, shamefully casts away his arms, or ammuni- 
tion, or intentionally uses words or any other means to induce any person subject 
, to mUitary law to abstain fmm acting against the enemy, or to discourage such 
person from acting against the enemy, or misbehaves in such manner as to show 
cowardice ; or ^ 

{c) directly or indirectly holds correspondence with, or communicates 
intelligence to, the enemy, or any person in arms against the State, or who, coming 
to the knowledge of any such correspondence or communication, omits to discover 
it immediately to his commanding or other superior officer ; or 

{d) treacherously makes known the watchword to any person not entitled 
to receive it ; or 

{e) directly or indirectly assists or relieves with money, victuals or ammuni- 
tion, or knowingly harbours or protects, any enemy or person in arms against 
the state ; or 

(/) in time, of war, or during any military operation, intentionally occa- 
sions a false alarm in action, camp, garrison or quarters, or spread reports cal- 
culated to create alarm or despondency ; or 

(g) being a sentry in time of war or alarm, or over any State prisoner, trea- 
sure, magazine or dockyard, sleeps upon his post, or quits it without being regularly 
relieved or without leave ; or 

(A) in time of action, leaves his commanding officer or his post or party 
to go in search of plunder ; or 

(i) in time of war, quits his guard, picquet, party or patrol without being 
regularly relieved or without leave ; or 

(j) in time of war* or during any military operation, uses criminal, force 
to, or commits an assault on, any person bringing provisions or other necessaries 
to the camp or quarters of any of His Majest^s forces, or forces a safeguard, or 
breaks into any house or any other place for plunder, or plunders, injures or des- 
troys any field, garden or other property of any kind ; ®[or 

(A) on active service commits any offence against the property or person 
of any inhabitant of, or resident in, the country in wmch he is serving] ; 
shall, on conviction by court-martial, be punished with death, or with such less 
ptmishment as is in this Act mentioned. 

Offences not punishbale, 26. Any person subject to this Act who commits 
with death. * any of the foUowing offences, that is to say, — 

(fl) strikes or forces or attempts to force, any sentry ; or 
(i) in time of peace, intentionally occasions a false alarm in camp, garrison 
or cantonment ; or 
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(c) being a sentry, or on gu*ard, plunders or wilfoUy destroys or injures 
any property placed under charge or under charge of his guard ; or ^ 

(rf) being a sentry, in time of peace, sleeps upon his post, or quits it without 

being regularly relieved or without leave ; ... 

shall, on conviction by court-martial, be^ punished with imprisonment, or with 

such less punishment as is in this Act mentioned. 

Mutiny and Imubordinaticn, 

OfTences punishable with 27. Any person subject to this Act who commits 

death. any of the following offences that is to say — 

(<z) begins, excites, causes, ^[or conspires with any other persons to cause] 

or joins in any mutiny ; or , . x j 

(i) being present at any mutiny, does not use liis utmost endeavours to 

suppress the same ; or r 

(r) knowing or having reason to believe in the existence 01 any mutiny, 
or of any intention to mutiny, or of any conspiracy against the State, docs not, 
■without delay, give information thereof to his commanding or other supenor 

officer; or . , , .. u- 

(rf) uses or attempts to use cnimnal lorce, to, or commits an assault on, his 

superior officer, whether on or off duty, knowing or having reason to believe him 

to be such ; or - re 

{e) disobeys the laAvful command of his superior officer ; 
shall, on conviction by court-mai-tial, be punished Avith death , or wilh such less 
punishment as is in this Act mentioned. 

Offences not punishable 28. Any person subject to this Act who commits 
with death, any of the following offences, that is to say — 

{d) is grossly insubordinate or insolent to his superior officer in the execu^ 
tion of his office ; or 

(J) reftises to superintend or assist in the making of any field-work or other 
military work of any description ordered to be made cither in quarters or in the 

field : or ^ 

(c) impedes a provost-marshal or an assistant provost-marshal, or any 
officer, or non-commissioned officer or other person legally exercising authori^ 
under or on behalf of a provost-marshal, or, when called on, refuses to assist, in 
the execution of his duty, the provost-marshal, assistant provost-marshal, or any 
such officer, non-commissioned officer or other person ; 

shall, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Act mentioned. 

Desertion^ Fraudulent Enrolment and Absence without Leave, 
ag. Any person subject to this Act w^ho deserts or attempts to desert the 
service shall, on conviction by court-martial, be punished 
Desertion. death, or with such less punishment as is in this 

Act mentioned.,’ 

Harbouring deserter, absence 30. Any person subject to this Act who commits 
without leave, etc. any of the following offences, that is to say, — 

(a) knowingly harbours any deserter, or who, knowing, or having reaSbn 
to believe that any other person has deserted, or that any deserter has been har- 
boured by any other person, does not without delay give information thereof to 
his own or some other superior officer, or use his utmost endeavours to cause such 
deserter to be apprehended ; or 

(i) knowing, or having reason to believe, that a person is a deserter, procures 
or attempts to procure the enrolment of such person ; or 

(c) without having first obtained a regular discharge from the corps or de- 
partment to which he belongs, enrols himself in the same or any other corps or 
department ; or 
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{d) absents himself 'without leave or without, sufficient cause over-stays 
leave granted to him ; or 

(e) being on leave of absence and having received information from proper 
authority that any corps or portion of a corps, or any department, to which he 
belongs, has been ordered on active service, fails, without sufficient cause, to rejoin 
without delay ; or 

(/) without sufficient cause fails to appear at the time fixed at the parade 
or place appointed for exercise or duty ; or 

(g) when on parade, or on the line of march, without sufficient cause or 
without leave from hK superior officer quits the parade or line of inarch ; or, 

(A) in time of peace, quits his guard, piquest or patrol without being regularly 
relieved or without leave ; or 

(i) without proper authority is found two miles or upwards from camp ; or 

( j) without proper authority is absent from his cantonment or lines after 
tattoo, or from camp after retreat beating ; 

shall, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Act mentioned. 


Disgraceful conduct. 


Disgraceful Conduct 

31. Any person subject to this Act who commits 
any of the following offences, that is to say, — 

^ (fl) dishonestly misappropriates or converts to his own use any money, 
provisions, forage, arms, clothing, ammunition, tools, instruments, equipments 
or military stores of any kind, the property of ^[[the Grown] entrusted to him ; 
or 


(b) dishonestly receives or retains any property in x-espect of which an 
offence under clause (a) has been committed, knowing or having reason to believe 
the same to have been dishonestly misappropriated or converted ; or 

(c) wilfully destroys or injures any property of ^[the Crown] entrusted to 
him; 0x7 

(d) commits theft in respect of any property of i[|the Crown] or of any 
military mess, band or institution, or of any person subject to military law, or 
serving with, or attached to, the army ; or 

(^) dishonestly receives or retains any such property as is specified in clause (d) 
knowing or having reason to believe it to be stolen ; or 

(/) docs any other thing with intent to defraud,, or to cause wroz^ful 
gain to one person or wrongful loss to another person ; or 

(g) malingers or feigns or produces disease or infirmity in himself, or in- 
tentionally delays his cure or aggravates his disease or infinnity ; or 

(A) with intent to rexider himself or any other person unfit for service, volun- 
tarily causes hurt to himself or any other person ; or 

(i) commits any offence of a cruel, indecent or unnatural kind, or attempts 
to commit' any such offence and does any act towards its commission ; 
shall, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Act mentioned. 


Intoxication. 

32. Any person subject to this Act, who is in a state of intoxication, whether 

« on duty or not on duty, shall, on conviction by court- 

martxal, be punished, . with impnsonment, or with 
such less punishment as is in this Act mentioned. 

Offences in^relation to Persons in Custody, 

33, Any person subject to this Act who, without proper authority, releases 

. ^ any State prisoner, enemy or person taken in arms 

punishable with against the State, placed under his charge, or who 
‘ negligently suffers any such prisoner, enemy o r person 
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to escape, shall, on conviction by court-martial be punished with death, or with 
such less punishment as is in this Act mentioned. 

Offences not punishable 34* Any person subject to this Act who commits 
with death.; any of the following offences, that is to say, — 

(a) being in command of a guard, piquest or patrol, refuses to receive any 
prisoner or person duly committed to his charge ; or 

(A) without proper authority releases any prisoner or person placed under 
his charge, or negligently suffers any such prisoner or person to escape ; or 

(c) being in military custody, leaves such custody before he is set at liberty 
by proper authority ; 

snail, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Act mentioned. 


Offences in relation to Property^ 

Offences in relation to 35 - Any pepon subject to this Act who commits;^ 
property. any of the following offences, that is to say, — 

(а) commits extortion, or without proper authority exacts from any person 

carriage, porterage or provisions ; or . ^ 

( б ) in time of peace, commits house-breaking for the purpose of plundering, 
or plunders, destroys or damages any field, garden or other property ; or 

(c) designedly or through neglect kills, injures, makes away with, ill-treats 
or loses his horse or any animal used in the public service ; or 

(d) makes away with, or is concerned in making^ away with, hb arms, 
ammunition, equipments, instruments, tools, clothing or regimental necessaries ; or 

(e) loses by neglect anything mentioned in clause ( 5 ) ; or 

(/) wiffuUy injures anything mentioned in clause (d) or any property belong- 
ing to ^[the Crown] or to any military mess, band or institution, or to any. person 
subject to military law, or serving with, or attached to, the army ; or 

(g) sells, pawns, destroys or drfaces any medal or decoration granted to 

him ; 

shall, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Act mentioned. 

Offences in relation to False Documents and Statements. 


False accusations and of- 
fences in relation to docu- 
ments. 


36. Any person subject to this Act who commits 
any of the following offences, that is to say, — 


{a) makes a false accusation against any person subject to military law, 
knowing such accusation to be false ; or 

( 4 ) in making any complaint under section 1 1 7 [or section 1 1 7-A] * knowingly 
makes any false statement affecting the character of any person subject to military 
law, or knowingly and wilfully suppresses any material fact ; or 

(c) ob^ns or attempts to obtain for himself, or for any other person, any 
pension, allowances or other advantage or privilege by a statement which is false, 
and which he either knows or believes to be false or does not believe to be true, or 
by making or using a false entry in any book or record, or by making any docu- 
ment containing a false statement, or by omitting to make a true entry or docu- 
ment containing a true statement ; or 

(d) knowingly furnishes a- false return or report of the number or state 
of any men under his conomand or chaige or of any money, arms, ammunition 
clothing, equipments, stores or other property in his charge, whether belonging 
to such men or to ^[the Crown] or to any person in or attadied to the army, or 
who, through design or culpable neglect omits ,or refuses to make or send any 
return or repoit of die matters afores^ ; 

shall, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this act mentioned. 
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37. Any person having become subject to this Act who is discovered to have 
„ , , ^ made wilfully a false answer to any question set forth in 

False answers on enro men . pr< scribed form of enrolment which has been put 

to him by the enrolling officer before whom he appears^ for the purpose of being 
enroled, shall, on conviction by court-martial, be punished with imprisonment, 
or with such less punishment as is in this Act mentioned. 

0 §mes in relation to Courtt-martial. 


Offences in relation to 38. Any person subject to this Act who commits 
courts-martial. any of the following offences, that is to say, — 

(a) when duly summoned to attend as a witness before a court-martial, 
intentiontdly omits to attend, or refuses to be sworn or affirmed or to answer any 
question, or to produce or deliver up any book, document or other thing which 
he may have been duly warned and called upon to produce or deliver up ; or 

(b) intentionally offers any insult or causes any interruption or disturbance 
to, or uses any menacing or disrespectful word, sign or gesture, or is insubordinate 
or violent in me .presence of, a court-martial while ritting ; or 

(r) having been duly sworn or affirmed b^ore any' court-martial or other 
military court competent to administer an oath or affirmation, makes any state- 
ment which is. false, and which he either knows or bdieves to be folse or does not 
beUeve to be ^e ; 

shall, on conviction by court-martial, be punished with imprisonment, or with 
such less ptmishment as is in this Act mentioned. 


Miscellaneous MUitasy Offences. 

Miscellaneous military of- 39* Any person subject to this Act who commits 
aces. ' any of the following offences, that is to say, — 

(0) being an officer or warrant officer, behaves in a manner unbecoming 
his position and character ; or 

{b) strikes or otherwise ill-treats any person subject to this Act being his 
subordinate in rank or position ; or 

(c) being in command at any post or on the march, and receiving a com- 
plaint that any one under his conunand has beaten or otherwise maltreated or 
oppress^ any person, or has disturbed any fair or market, or committed any riot 
or trespass, fails to have due reparation made to the injured person or to i^ort 
the case to the proper authority j or 

(d) by d tiling any place of worship, or otherwise, intentionally insults 
the rdigion or wounds he rdigious feelings of any person ; or 

(r) attempts to commit suicide and does any act towards the commission 
of such offence ; or 

(/) being below the rank of warrant officer, when off duty, appears, without 
propo: authority, in or about camp or cantomnents, or in or about, or when gois^ 
to or returning fiom any town or bazaar, carrying a sword, bludgeon or other 
offensive weapon ; or 

(g) directly or indirectly accepts or obtains, or agrees to accept or attempts 
to obtain, for hiWetf or for any other person, any gratification as a motive or reward 
for procuring the eJirolment of any person, or leave of absence, promotion or any 
other advantage or indulgence for any person in the service ; or 
. (A) tii»g1f^ to obey any general or garrison or other orders ; or 

(t) is guilty of any act or omission wUch, ^ though not specified in this 
Act, is prejudicial to g^ood order and military discipline j 

on conviction by court-martial, be punished with imprisonment, or with such 
less punishment as is in this Act mentioned. 

i[3g.A. Whoever attempts to commit an offence punishable by this Act 
. or to cause such an offence to be committed, and in 

Attonpts. . attempt does any act towards the commisrion of 


LEG. REF. 1918. 

* Section '39-A was inserted by Act XI of . ■ 

Ca. CM. 1-12 
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the offence may, where no express provision is made by this Act, for the punish- 
ment of such attempt, be punished with the punishment provided in this Act for 
such offence.] 

AbetmenU 

40. Eveiy person subject to this Act who abets any offence punishable under 

A this Act may be punished iwitli the punishment provided 

ADctmcnt. offence. 


41. 


Civil offences committed 
within or outside British 
India. 


Civil Offetices. 

^(i) Every person subject to this Act who [either within British India 
or] ^ at any place beyond British India [ * * ] ^ 

commits any civil offence shall be deemed to be guilty 
of an offence against military law, and, if charged 
therewith under this section shall, subject to the pro- 
visions of this Act, be liable to be tried for the same by court-martial, and on con- 
viction to be punished as follows, that is to say : — 

(a) if the offence is one which would be punishable under the law of British 
India with death or witli transportation, he shall be liable to suffer any punish- 
ment [other than whipping] ® assigiied for the offence by the law of British India ; 
and 


(b) in other cases, he shall be liable to suffer any punishment [other than 
whipping]® assigned for the offence by the law of British India, or sudh punishment 
as might be a^varded to him in purauance of this Act in respect of an act pr^udicial 
to good order and military discipline. 

[Provided that a person subject to this Act who at any place within British 
India or at any place, other than such frontier posts as may be mecified by the 
Central Government by notification in this behalf, [in which the Central Govern- 
ment or the Grown Representative exercises jurisdiction by virtue of the Govern- 
ment of India Act, 1935, or of any Order in Council made under the Foreign Juris- 
diction Act, 1890]® and while not on active service, commits the offence of murder 
or culpable homicide not amounting to murder in relation to a person not subject 
to xnilitary law or the offence of rape, shall not be deemed to be guilty of an offence 
against military law and shall not, be tried by a court-martial. 

(3) The powers of a court-martial to try and to punish any person under 
this section shall not be affected by reason of the fact that the civil offence with 
which su^h person is charged is also a military offence.] 

43. [Certain civil offences triable by military Law.]* Repealed by Act XXXIII 
of 1934. 

CHAPTER VI. 


Punishments. 


43. Punishments may be inflicted in respect of offences committed by per- 
Punishments. ' subject to this Act, and convicted by court- 

martial, according to the scale following, that is to say : — 

{a) death ; 

(b) transportation for life or for any period not less than seven years ; 

(c) imprisonment [either rigorous or simple] « for any term not exceeding 

fourteen years ; ® 

*[(ce) in the case of Indian Commissioned officers, cashiering -1 
(d) dismissal fix)m the service ; ^ 


liiESfla BtEF • 

^S. 41 has been re-numbered as sub-S. (i) of 
S. 4^* In the said sectLon as so re-numbered, 
after the words “Every person subject to this 
Act_ who ** the words “ either within British 
India or ** have been inserted ; the words “ or 
when on active service in British India” have 
been omitted by Act XXXIII of 1934. 

Sinserted by Act (XXXVII of 1920). 

’Substituted for “ in which the Gfovemor- 
Geoeral in Council exercises jurisdictiou by 


virtue of the Indian (Foreign Jurisdiction) 
Orjlcr m Council, 19025” by Government of 
India (Adaptation of Indian Laws) Order, 1937. 
/Proviso and sub-S. (a) added by ActXXXHI 

of 1934. ; 

^Substituted for the words and brackets “ (with 
or without solitary confinement) by Act XI 
of 1918. 

•New clause (cc) inserted by Act XXXIII of 

1934. 
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(e) [♦ ♦ * * *y 

^[(/) reduction, in the case of a warrant officer, to a lower grade or class 
or place in the list of his rank, or to the ranks ; or in the case of a non-conmus- 
sioned officer, to a lower grade or a lower rank or to the ranks : 

Provided that a warrant officer reduced to the ranks shall not be required 
to serve in the ranks as a sepoy ;] 

(g) in the case of officers, warrant officers and non-commissioned officers, 
forfeiture '[in the prescribed manner of scnioi'ity of rank and service for the purpose 
of promotion] ; 

in the case of officers, '[warrant officers and non-commissioned 
officers] reprimand or severe reprimand] ; 

(A) forfeitures and stoppages as follows, namely : — 

(i) forfeiture of service for the purpose of '[* *] increased pay, pension 

or any other prescribed purpose ; 

(ii) i[» ♦]^ 

(iii) forfeiture, in the case of a person sentenced to '[cashiering or] 

dismiss^ from the service ®[* * * *] of all arrears of pay and allow- 

ances and other public money due to him at the time of such '[cashiering or] 
dismissal ; 

(iv) stoppages of pay and allowances until any proved loss or damage 
occasioned by the offence of which he is convicted is made good ; 

*[(v) on active service forfeiture of pay and allowances for a period not 
exceeding three months.] 

44. Where in respect of any offence under this Act there is specified a 

Lower nishments particular punishment or such less punishment as is 

wer punis men s. mentioned, there may be awarded in res- 

pect of that offence instead of such particular punishment (but subject to the other 
provisions of this Act as to punishments and regard being had to the nature and 
degree of the offence) any one punishment lower in the above scale than the parti- 
cular punishment. 

•45, ®[Wherc any person, subject to this Act and under the rank of warrant 
1. * officer, on active service is guilty of any offence it shall 

Field pumshmente. court-.martial to award for that offence 

any such punishment, other than flogging, as maybe prescribed as a field pxmishment. 
Field punishment shall be of the character of personal restraint or of hard labour 
but shall not be of a nature to cause injury to life or limb.] 

46. ®lTield punishment] shall, for the pxupose 
Position of field punisli- commutation, be deemed to stand in the scale of 
men in sea e. punishments next below dismissal. 

47. A sentence of a court-martial may award in addition to or without 
any one other punishment'^ ^[the punishment specified 
in clause (cc) or clause (d) and any one or more of 
the punishments specified in clauses (/), (g), (gg) 


of punish- 


Ciombinaticn 

ments. 


and (A) of section 43,] 


®[47-A. Whenever an Indian commissioned officer 
is sentenced to transportation or imprisonment, the 
Court shall by its sentence sentence such officer to be 
cashiered.] 

Whenever any person is sentenced to rigorous imprisonment, the Court 


Cashiering of Indian com- 
missioned officer on convic- 
tion. 


48- 


LEG. REF. 

^In S. 43, — cl. (e) has been omitted ; for old 
dj (/) new d. (f) has been substituted ; in cL(g) 
for the words “of seniority of rank” the words* 
within brackets have been substituted ; in 
cl- (gg)) the words within brackets inserted ; 
and in d. (A), — ^in sub-cL (i) the word “pro- 
motion,” has been omitted; sub-cl. (ii) has been 
omitted; in sub-cl. (iii) after the words “ sen- 
tenced to ” and after the word “ such ” the words 
“cadiiering or” have been inserted by Act 


XXXIII of 1934. 

^Inserted by Act XI of 1918. 

®Words “or whose sentence involves such 
dismissal ” were repealed by Act XI of 1918. 
^Sub-clause added by Act XI of 19x8. 
'Section substituted by Act XXXVII of 1920. 
'Substituted for words “corporal jSiuuali- 
ment ” by Act XXXVII of 1920. 

^Substituted by Act XXXIII of 1934, 

®S. 47-A inserted by Utid, 
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may, by its sentence, order that the offender shall 
Solitary confinement. kept in solitary confinement for any portion or 

portions of the imprisonment to which he is sentenced, not exceeding three months 
in the whole, according to the following scale, that is to say,— ^ 

(a) a time not exceeding one month if the term of imprisonment does not 

exceed six months ; . ■, 

(i) a time not exceeding two months if the term of imprisonment exceeds 
six months and does not exceed one year ; - . . 

(c) a time not exceeding three months if the term of impnsonmrait exceeds 

one year. , , , , j u 

40. ^[A warrant officer or a non-commissioned officer] sentenced by court- 

martial to transportation, imprisonment, *[field punish- 
Reduction of non-comms- xnent] or dUmigsal from the service, shall be deemed to 
sioned officers to ranks. ^ rrfuced to the ranks. 

®r49-A. When ‘[any eniolled person] on active service has been sentenced 
by court-martial to dismissal or to transportation or 
Retention in ^ ranks of a imprisonment, whether combined with dismissal or 
convicted on active prescribed officer may direct that such person 

may be retained to serve in the ranks, and where 
such person has been sentraced to transportation or imprisonment, such service shall 
be reckoned as part of his term of transportation or imprisonment.] 


CHAPTER VII. 

Penal Deductions. , 

50. [(i) The foEowing penal deductions may 
Deductions from pay and jjg made tom the pay and allowances, of an Indian 
aliawances. commissioned officer, that is to say, — 

(a) all pay and allowances for every day of absence without leave, unless 
a satismetory explanation has been given through his Commanding Officer and 
has been approved by the Central Government; 

(b) any sum ^uired to make good such compensation for any expenses, 
loss, damage or destruction occasioned by the commission of any offences as may 
be determined by the court-martial by whom he is convicted of sudi offence [or 
by an officer exercising authority under section 2o]‘; 

(c) any sum required to make good the pay of any person subject to this 
Act wUw he has unlawfully retained or unlaw^y refusra to pay ; 

(d) any sum required to make good any loss, damage or destruction of public 
or r^imental property which after due investigation appears to the Central Govern- 
ment to have been occasioned by any wrongful act or negligence on the part of 
the Indian commissioned officer ; 

(e) any sum ordered.by a court-martial to be stopped under section 43.] ‘ 

*[(2) The following' penal dcductuins may be made from the pay and 

aUowances of a person subject to this Act, ^[other than an Indian commissioned 
officer], that is to say, — 

(0) all pay -and allowwces for every day of absence either on desertion 
or without leave, or as a prisoner of war, and for every day of imprisomnent 
awarded by a criminal court, a court-martial, or an officer exerdsing authority 
under section 20 ’[or of field punishment awarded by a court-martial or such 
officer] 5 . 

(b), all pay and allowwces for every day whilst he is in custody on a diatge 
for an ofience of which he is afterwards convicted by a .criminal court or couxt- 
martial, or on a charge of absence without foave for which he is afterwards awarded 


. Ilia. BUF. 

iSabstitated fay Act XXXHI of 1934. 
^Substituted for vmids “ oorpond puniah- 
ment " by Act XXXVII of 1920. 

•Section added by Act (XI of 1918. 
•Substituted by Act XXXin of 1934. 
•Inserted by Act XXI of 1943. 

•Old S. 50 has been le^iuinbeied 


(s) of S. 50 and in that section as so re-numbered, 
sitar the words “ a person subject to this Act'* 
in both places whm they occur, the word 
" offier than an Indian commissioned offiioei" 
have been inserted and sub-S. (t) has been 
newly inserted by Act XXXm of 1934. 

’Added byActXXXni of.igao. 


as sab-S. 



93 


S. 52-A] 


The Army Act (VIII of 1911). 


imprisonment ^[or field punishment] by an officer exercising authority under 
section 20 ; 

(<?) all pay and allowances for every day on which he is in hospital on 
account of sidkness certified by the 2[| * ♦ j medical officer attending on him 

[♦ ♦] » to have been caused, by an offence under this Act committed by him ; ^ 

{cc) for every day on which he is in hospital on account of sickness certified 
by the medical officer attending on him to have been caused by his own misconduct 
or imprudence, such sum as may be specified by order of the Commander-in-Chief 
in India] ; 

®[(rf) all pay and allowances ordered by a court-martial under section .43, 
or by an officer exercising authority under section ao, to be forfeited ;] 

(e) any sum orders by a court-martial to be stopped under section 43 ; 

(/) any sum required to make good such compensation for any eiqpenscs 
caused by him, or for any loss of or damage or destruction done by him to any 
arms, ammunition, equipment, dothing, instruments, regimental necessaries or 
military decoration, or to any building or property, as may be awarded by his 
commanding officer ; 

(g) any sum required to pay a fine awarded by a criminal court, a court- 
martial exercising jurisdiction under section 41 [* * or an officer 

exercising authority under section 20 or section 21 : 

Provide that the total deductions from the pay and allowances of a person 
subject to this Act ^[other than an Indian commissioned officer] made imder 
dauses (e) to (g), both indusive, shall not (except in the case of a person sentenced 
to dismissal ®[* * * *] exceed in any one month one-half of his pay and 

allowances for that month. 

Explanation. — ^For the purposes of clauses (a) and (i) — 

H) absence or custody for six consecutive hours, or upwards, whether wholly 
in one day or partly in one day and partly in another, may be reckoned as absence 
or custody for a day ; 

(ii) absence or custody for twelve consecutive hours or upwards may be 
reckoned as absence or custody for the whole of each day during any portion of 
which the person was absent or in custody ; and 

(Hi) any absence or custody for less than a day may be reckoned as absence 
or custody for a day if such absence or custody prevented die absentee from 
fulfilling any military duty which was thereby thrown upon some other person. 

51. Any sum authorized by this Act to be deducted from the pay and allow- 
, ances of any person may, without prejudice to any 

other mode of recovering the same, be deducted fiom 
money other than pay. ^ ^ p^^ . 


52. Any deduction fium ^ay and allowances authorized by this Act may be 

Remission of deductions. “ «ich mannw, »[^ to such extent] ^ 

by such autho^ty as may fix>m tune to time be prescribed. 


^'*[52-A. (i) In the case of all persons subject to this Act, being prisoners 
. . of war, whose pay and allowances have been forfeited 

under section 50, but in respect of whom a remis- 
^ ^ sion has been made under section 52, it shall be lawful, 

notwit h sta n di n g^ ^y provision in any enactment or any rule of law to the contrary, 
for proper provision to be made by the prescribed authorities out of suck pay and 
allowances for any dependants of such persons, and ainy such remission shall in that 
case be deemed to apply only to the balance thereafter remaining of such pay and 
allowance. 


L£G. REF. of 1933* 

^Inserted by Act XXXII of 1920. ^ Footnote (6), p. 92* 

•Word “proper ’’repealed by Act XI of 1918. ®Words “or whose sentence involves dis* 
•Words ‘^at the hospital ” repealed by ibid. missal ’’ repealed by Act (XI of 19x8). • 

•This ^use was inserted by ibid. ®Insertcd by Act (X of 1917). 

•Substituted by Act Vll of 1935. ^ •Section inserted by t^. ■ ■ 

•Words ‘ or section 42 ’ omitted by Act VII 
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(2) Any payments hitherto made to dependants by way of deductions 
Scorn pay and allowances which, if this section been in force, could have been 
validly made are hereby validated.] 


CHAPTER VIII. 


Courts-Martial. 


Constitution and Dissolution of Courts-^MartiaL 
Courts-martial and the kinds 53. For the purposes of this Act there shall be 

thereof. four kinds of courts-martial, that is to say : — 

(1) general courts-martial ; 

(2) district courts-martial ; 

(3) summary general courts-martial ; and 

(4) summary courts-martial./ 

54. A general court-martial may be convened by the Gommander-in-Chief 
Power to convene general in India, or by any officer empowered in this behalf 

courts-martial. by warrant of the Gommander-in-Chief in India. 

55. A district court-martial may be convened by any officer having power 

to convene a general court-martial, or by any officer 
courte^martial^*^*^^*"^ district empowered in this behalf by warrant of any such 

officer. 


Contents of warrant issued 
under section 54 or section 55. 


56. A warrant issued under section 54 or section 55 
may contain such restrictions, reservations or con- 
ditions as the officer issuing it may tbinlf fit. 


^[57* A general court-martial shall consist of not less than five British officers 
Gompodtion of general or Indian commissioned officers, each of whom has held 
courte-martial. a commission for not less than three whole years and of 

whom not less than four are of a rank not below that of captain.] 


Composition 

courts-martial. 


. 58. A district court-martial shall consist of not 

of distnet three ^pBritish officers or Indian commiss 

sioned officers.] 


59, [Convening order to state if larger number of officers is not available.'] Omitted 
by Act XXX of 1934. 

®[6o. A general, summary genial or district court-martial may be com- 
Composition of general, posed of either British officers or Indian commissioned 
summary general or district officers or of both British officers and Indian com- 
courts-martial. missioned officers.] 

61. [Claim to trial by British officers.} Omitted by Act XXXIII of 1934. 

Convening of summary 62. The following authorities shall have power 

gencralcourts-martial. to convene a summary general court-martial namely • 

{a) an officer empowered in this behalf by an order of the Gentral Govern- 
ment or of the Commander-in-Ghief in India ; 

(6) on active service, the officer commanding the forces in the field, or 
any officer empowered by him in this behalf ; 

{c) an ofiicer commanding any detached portion of His Majesty’s troops 
upon active service when, in his opinion, it is not practicable, with due regard 
to disapline and the eidgencies of the service, that an offence should be tried by 
an ordinary general court-martial. 


LEG. REF. 

^^Substituted for old Sec. 57 by Act XXXIII 

^ ^luhstitutcd by Act XXXHI of 1934. 

•Substituted for old Sec. 60 by Act XXXItt 
of 1934. 


Sec. 53 : Power op Arrest amd Trial op 

PERSON GEASma TO BE SUBJECT TO MlUTARY LAW, 


--^The Army Act gives powers of arrest and 
trial of a person who has ceased to be subject to 
xnihtjury law. But his trial must commence 
within three months of his ceasing to be so sub- 
ject. After the expiration of the period of three 
months the person charged with an offence 
ceases to be liable to arrest or trial by court- 
martial. 1934 Gr.C. 1 185*= 1934 L. 845. . 
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63. A summary general court-martial s hall con- 
CJomposition of summary gjgj of jgjg three ^[British officers or Indian 

general courts-marual. commissioned officers.] 

Summary courts-martial. 64. (i) A siommary court-martial may be held — 

{a) by the commanding ojfficer of any corps or department of His Majesty’s 
Indian Forces, or of any detachment of those forces ; 

(6) by the commanding officer of any British corps or detachment to which 
details subject to this Act are attached. 

(2) At every summary court-martial the officer holding the trial shall 
alone constitute the court, but the proceedings shall be attended throughout by 
two other officers who shall not, as such, be sworn or affirmed. 

65, (i) If a court-martial after the commencement of a trial is reduced 

below the smallest number of officers of which it is 
Dissolution of courts. by this Act required to consist it shall be dissolved. 

(2) If, on account of the illness of the accused before the finding it is im- 
possible to continue the trial, a court-martial shall be dissolved. 

(3) Where a court-martial is dissolved under this section, the accused may 
be tried again.; 


Jurisdiction of CourtS'-mariiaL 

66, When any person subject to this Act has been acquitted or convicted 
of an offence by a court-martial or by a criminal 
Prohibition of second trial, court, or has been summarily dealt with for an offence 

imder section 26 or section 22, he shall not be liable 
to be tried again for the same offence by a court-martial or dealt with siunmaiily 
in respect of it under either of the said sections,* 

*[67- No trial by court-martial of any person subject to this Act for any 
offence (other than an offence of mutiny, desertion or 
^ ' firaudulent enrolment) shall be commenced after the 

expiration of three years from the date of such offence, and no such trial for an 
offence of desertion (other than desertion on active service) or of fraudulent enrol- 
ment shall be commenced if the person in question *[ (not being an Indian com- 
missioned officer) ] has, subsequently to the commission of the offence, served con- 
tinuously in an exemplary manner for not less than three years with any portion 
of His Majesty’s regular forces. 

Explanation . — ^For the purposes of this section, ‘ mutiny * means any of the 
offences specified in clauses (a), (i) and (c) of section 27.] 

68. Any person subject to this Act who commits any offence against it may 
, be tried and- punished for such offence in any place 

Place Oftnal. whatever. ^ 


Adjustimnt of the jurisdiction of Courts-martial and Criminal Courts. 

When a criminal court and a court-martial have each jurisdiction in 
respect of an offence, it shall be in the discretion of 
the prescribed military authority to decide before 
whidi Court the proceedings shall be instituted, and, 
if that authority decides that they shall be instituted before a court-ma?tial to direct 
that the accused person shall be detained in military custody. 


69. 


Order in case of concurrent 
jurisdiction. 


LEG. REF. 

^Substituted by Act XXXIll of 1934. 

^Proviso omitt^ by Act XXXIII of 1934, 

“Section substituted by Act (XXXVIT of 1920) . 

^Inserted by Act XXXIII of 1934. 

Seos. 69 AND 70 : AppLiGABiLiry. — Where 
a military servant was accused of criminal 
breach of trust and desertion, held, that since 
the offence of criminal breach of trust was triable 
both by Criminal Court and by a court- 


martial, it rested with the military authority to 
decide whether the accused should be tried by 
court-martial or not. Held, further, that since 
the offence of desertion could be tried by the 
military Court only, S. 70 could not apply and 
that the mere fact that the accused was arrested 
by the police and was put up before the 
Magistrate and the case had proceeded to some 
len^, could not make any diaerence. 26 A,L.J. 
942^29 Gr.L.J. 803—1928 A. 672(673.) 
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Power of criminal court to 
require delivery of offender. 


(i) Wuen a criminal court having jurisdiction is of opinion that pro- 
ceedings ought to be instituted before itself in respect 
of any alleged offence, it may, by written notice,, 
require the prescribed military authority at its option 
cither to deliver over the offender to the nearest Magistrate to be proceeded against 
according to law, or to postpone proceedings pending a reference to the Central 
Government. 

(2) In every such case the said authority shall either deliver over the 
offender in compliance with the requisition or shaU forthwith refer the question 
as to the Court before which the proceedings are to be instituted for the determi- 
nation of the Central Government whose order upon such reference shall be final. 

71. (i) Notwithstanding anything contained in section 26 of the General 
_ . , . Clauses Act, 1897, or in section 403 of the Code of 

bJ*^ by Procedure, 1898, a p^n convi^ or 

criminal Court. acquitted by a court-martial may be afterwards tried 

by a criminal court for the same offence or on the 

same &ct5. 

(2) If a person sentenced by a court-martial in pursuance of this Act to 
punishment for an offence is afterwards tried by a criminal court for the same 
offence or on the same facts, that court shall, in awarding p uni shment, have regard 
to the military punishment he may already have undergone. 

Powers of Courts^martid, 

72. A general or summary general court-martial 
shall have power to try any person subject to this Act 
for any offence made punishable therein and to pass 
any sentence authorized by this Act. 

A district court-martial shall have power to try any person subject to 
this Act other than an officer for any offence made 
punishable therein, and to pass any sentence authorized 
by this Act other than a sentence of death, or trnas- 
portation, or imprisonment for a term exceeding two years: ^[Provided that ^ 
district court-inartial shall not award to a warrant officer any punishment other 
than the ^[punishments specified in clauses’ (g), (gg) and (A) of section 43] either in 
addition to or in substitution for any such punishment, the punishment specified 
in clause {d) or the punishment specified in clause (/) of that section]. 

OiTences triable by sum- 74. A summary court-martial may try any offence 
maxy comt-manial. punishable under any of the provisions of this Act : 

Provided that when there is no grave reason for immediate action, and 
reference can without detriment to discipline be made to the officer empowered 
to convene a district court-martial ®[or on active service a summary general court- 
marual] for the trial of the alleged offender, an officer holding a summary court- 
martial shall not ^ without such reference any of the following offences, namely : — 

W offence punishable under sections 25, 27, clauses (a), (b) or (c). 
33 ^[or 413 or, wj v / v y, 

(b) any offence against the officer holding the court. 

75. A summary court-martial may try any 
Persons uiablc by summary person subject to this Act and under the command of 
court-martial. officer holding the court, except an officer or 

warrant officer. 

70. (1) A summary court-martial * * *] may pass' any sen- 

Sentences awardable ' bv ^ be passed under this Act, «c^t a 


Powers 

sumiuary 

martial. 


73 - 

Powers 

martial. 


of general and 
general courts- 


of district court- 


summary court-martial. 


sentence of death or transportation, or of imprisonment 
for a term exceeding one year. 


LEG. REF. 

»Provi»> by Act XXXIII of 1934. 

?*fe***r^ word* “ punishment 8pecifie( 

in^(A) ofS^43or*’ by Act VII of 1935. 
These words were inserted by Act XI of 1918. 


‘Substituted by Act XXXIII of 1934. 

® Words “held by the commanding officer of 
a corps or department ” were repealed by Act, 
X of 1917. 
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ip « « * * - * ♦ *j 

Procedure at Trials by Court-martiaL 

77- At every general, district or summary general 
President. court-martial the senior member shall sit as president. 

78. Every general court-martial shall, and every district [or summary 

general] ® court-martial may, be attended by a judge 
Judge Advocate. advocate, who shall be either an officer belonging 

to the department of the Judge Advocate-General in India, or, if no such officer 
is available, a person appointed by the convening officer. 

79. {Superintending officer Omitted' by Act XXXIII of 1934. 

80. (i) At all trials by general, district or summary general courts-martial, 

„ as soon as the court is assembled, the names of the 

^ engcs. president and members shall be read over to the accused, 

who shall thereupon be asked whether he objects* to being tried by any officer 
sitting on the court. 

(2) If the accused objects to. any such officer, his objection, and also the 
rqply thereto of the officer objected to, shall be heard and recorded, and the re- 
maining officers of the Court shall, in Ihe absence of the challenged officer, decide 
on the objection. 

(3) If the objection is allowed by one-halF or more of the votes of the officers 
entitled to vote, the objection shall be allowed, and the i^ember objected to shall 
retire, and his vacancy may be filled in the prescribed manner by another officer, 
subject to the same right of the accused to object. 

(4) When no challenge is made, or when challenge has been made and 
disallowed, or the place of every officer successfully challenged has been filled 
by another officer to whom no objection is made or allowed, the court shall proceed 
with die trial. 

81. (i) Every decision of a court-martial shall be passed by an absolute . 

... r V, majority of votes ; and where there is an equality of 

Vo g o mem crs. votes, as to dither 'finding or sentence, the decision 

shall be in favour of the accused. 

(2) In matters other than a challenge or the finding or sentence, the pre- 
sident shall have a casting vote. 

82. An oath or afiSrmation in the prescribed form shall be administered to 

every member of every court-martial and to the Judge 
Oa^ of president and Advocate ®[* * *] before the commence- 

• ment of the trial. 

83. Every person giving evidence at a court-martial shall be' examined on 

• , - oath or affirmation and ^hall be duly sworn or affirmed 

Oatl»ofwitnesses. in the prescribed form., ■ 

84. (i) The convening officer, the president of the court, the judge advocate, 

or the commanding officer, of the accused person, 

• Summoning witnesses and xxiay,*by summons under his hand, require the attend- 
production of documents. ance * ♦] at a time and place to be mentioned 

in the summons of any person eith^ to give evidence 
or to produce any document or other thing. 

(2) In the case of a witness am^iable to military authority, the summo^ 
shall be sent to the officer cpmmanding the corps, d^artment or detachment to 
which he belongs, and Such officer, shall serve it upon him accordingly. 

(3) In ^ case of any other \Vitness, the summons shall be sent to the 
Magistrate within whose juri^ction he may be or reside, and sngh Magistc^te 
shall give effect to the summons as ff the witness were required in the Court of stkw 
Mbgistate. 


V . LEG. REF. 
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(4) When a witness is required to produce any particular document or 
other thing in his possession or power, the summons shall describe it with con- 
venient certainty. 

(5) Nothing in this section shall be deemed to affect the Indian Evidence 
Act, 1872, sections 123 and 124, or to apply to any letter, postcard, telegram or 
other document in the custody of the postal or telegraph authorities. 

(6) If any document in such custody is, in the opinion of any District 
Magistrate, Chief Presidency Magistrate, High Court or Court of Session, wanted 
for the purpose of any court-martial, such Magistrate or Court may require the 
postal or telegraph authorities, as the case may be, to deliver such document to such 
person as such ^gistrate or Court may direct, 

(7) If any such document is, in tlie opinion of any other Magistrate or 
of any Commissioner of Police or District Superintendent of Police, wanted for 
any such purpose, he may require the postal or telegraph authorities, as the case 
may be, to cause search to be made for and to detain such document pending the 
orders of any such District Magistrate, Chief Presidency Magistrate or Court. 

85. (i) Whenever, in the course of a -trial by court-martial, it appears to 

. . the Coint that the examination of a witness is neces- 

.Gonuttissions. jugtice, and that the attendance. 

of speh witness cannot be procured without an amount of delay, expense, or incon-, 
venience which, in the circiunstances of the case, would be unreasonable, such 
Court may address the Judge Advocate-General in order that a commission to take 
the evidence of such witness may be issued. 

(2) The Judge Advocate-General may then, if he thinks necessary, issue, 
a commission to any District Magistrate or .Magistrate of the first class, within 

local limits’ of whose jurisdiction such witness resides, to take the evidence of 
witness. . ' ; 

(3) When the witness resides in ^[any Indian State efr tribal area] in which 
there is an officer representing, the ^[Central Government or the Crown Repre- 
sentative] ihe commission may be issued to *[that] officer. 

(4) The Magistrate or officer to whom the commission is issued, or, if he 
h the District Magistrate, he or such Magistrate of the first class as he appoints 
^ this behalf^ shall proce^ to the place where the witness is or shall summon the 
\rithess before him and shall take down his evidence in the same manner^ and, 
may for this puipose exercise the same powers, as in, trials of warrant cases under 
the Code of Crimnal Procedure, 1898. 

■ fs) Where, the commission is issued to such officer as is mentioned in sub- 
section (3), he may delegate his powers and duties under the commission to any. 
officer subordinate to him whose powers are not less than those of a Magistrate 
qf'the first class in British India. 

(6) When the witness resides out of India, the commission may be issued 
to any British consular officer, British Magistrate or other British official competent 
to administer an oath or affirmation in the place where such witness resides. 

, " {7) The .prosecutor and the accused person in any case in which a com- 

mission is issued may respectively forward any interrogatories in writing whidi 
the Cfourt may think relevant to the issue, and the Magistrate or officer to whom 
the commission is issued shall examine the witness upon such interrogatories. 

(8) The prosecutor and the accused person may appear before such Magis^ 

drate or offic^ by pleader, or^ except in the case of an accused person in custody, 
in person, and may examine, cross-examine and re-examine (as the case may be) : 
the said witness. ' 

j (9)* After any cominission issu^ under this section has been duly executed^ 
it shall be return^, together with the deposition of the witness' examined ther^ 
under, to the Judge Advocate-General. • • 


LEG. REF. 
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‘ (10) On receipt of a commission an<J deposition returned under sub-scction 
(9), the Judge Advocate-General shall forward the same to the Court at whose 
ixistance the commission was issued, or, if such Court has been dissolved, to any 
other Court convened for the trial of the accused person ; and the commission, the 
return thereto and the deposition shall be open to the inspection of the prosecutor 
and the accused person, and may, subject to all just exceptions, be read in evidence, 
in the case by either the prosecutor or the accused, and shall- form part of the pro- 
ceedings of the Court. 

(ii) In every case in which a commission is issued under this section the 
trial may be adjourned for a specified time reasonably sufficient for the execution 
return of the commission. 

Explanation . — In this section, the expression ‘‘Judge Advocate-General” 
means the Judge Advocate-General in India, and include a Deputy Judge Advocate-; 
General. 

Conviction of one offence 86, (i) A person charged before a court-martial 

permissible on charge of ano- with desertion may be found guilty of attempting 
thcr. to desert or of being absent without leave. 

(2) A person charged before a court-martial with attempting to desert 

may be found guilty ^[* + * *1*] of being absent without leave. / 

(3) ^ person charged before a coturt-martial with any of the followup 

offences specified in section 31, that is to say, theft,* dishonest ndsappropriatioh 
or conversion to his own use of property entrusted to him, or dishonestly receivin|^ 
or retaining property in respect of which any of the aforesaid offences has been 
committed knowing or having reason to believe it to have been stolen or dishonesty, 
misappropriated or converted, may be found guilty of any other of these offences 
with which ho might have been charged. . / ‘ 

(4) A person charged before a courtrmartial with* an offence ptinishabli^ 

under section 41 . *] may be found guilty of any other offence of which 

he might have been found guilty if the provisions of the Code of Criminal Procedure, 
1898, were applicable. - i 

(5) A person charged before a court-martial with any other offimcc uj^ci; 
this Act may, on failure of proof of an offence having been committed in circum-: 
stances involving a more severe pxmishment, be found guilty of the same ofiencei^ 
as having been committed in circumstances involving a less servere punishment. 

®[(6) A person charged before a court-xAartial with any offence undc^ 
this Act may be found guilty of having attempted to commit or of abetment of 
that offence although the attempt or abetment is not separately charged.] .. 

87. No sentence of death shall be passed -by 
-Major^ requisite to sen- court-martial without the concurrence of two- 

tenceo ca , thirds at the least pf the members of tihc Court. 

' f- ' 

, Emdemx before Courts-martial, 


, ' ,88. The Indian. Evidence Act, 1872, shall, siab- 

Gtoeral rule ss to evi- provisions of this Act, apply to aU proce^i 

* ings before a court-martial. * 

, 89. ,A cotirt-martial niay take judicial notice' ot 

Jiididal notice. any matter within the generm military knowledge of 

the members. ^ 

’ go. In any proceeding under this Act, any application, certificate warr&o^' 
^ reply or ol^er docummit purporting' to be aigi»:d 'b]i^ 

.SnsunqptHin as to signa- an (tBBcer in the ^[service of the Grown] ,idia^ 0% 

production, be presumed to have been duly 
. ; . by the parson and in the character by .whoih-.aad an, 

it purports to have been •signed, until the contrary is shown. 

, ; r • LEG. REF. *Sul)-sec. added .by 
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91. Any enrolment paper purporting to be signed by an enrolling officer 

shall, in proceedings under this. Act, be evidence of 
Enrolment paper. person enrolled having given the answers to ques- 

tions which* he is therein represented as having given.^ ^[The enrolment of such 
person may be proved by the production of a copy of his enrolment paper purport- 
ing to be certified to be a true copy by the officer having the custody of the enrol- 
ment paper.] 

^[gi-A. (i) A letter, return or other document respecting the service of 

any person in» or the dismissal or discharge of any 
Presumption as to certain person from, any portion of His Majesty’s Forces, or 
documents. respecting the circumstance of any person not having 

served in, or belonged to, any portion of His Majesty’s Forces, if purporting to be 
signed by or on behalf of the Central Government or the Gommander-in-Chief 
in India or by any prescribed officer, shall be evidence of the facts stated in such 
letter, return or other document. 

(2) An army List or Gazette purporting to be published by authority shall 
be evidence of the status and rank of the officers or warrant officers therein men- 
tioned, and of any appointment held by such officers or warrant officers and of 
the corps, battalion or arm or branch of the service to which such officers or warrant 
officers belong. 

(3) Where a record i^ made in any regimental book, in pursuance of this 
Act or of any rules made thereunder or otherwise in pursuance of military duty, 
and purports to be signed by the commanding officer or by the officer whose duty 
it is to n^e such record, such record shall be evidence of the facts thereby stated. 

(4) A copy of any record in any regimental book purporting to be certified 
to be a true copy by the officer, having the custody of such book shall be evidence 
of such record. 

(5) Where any person subject to fiiis Act is being tried on a charge of 
desertion or of absence without leave, and such person has surrendered himself 
into the custody of, or has been apprehended by, a provost-marshal, assistant 
provost-marshal or other officer, or any portion of His Majesty’s Forces, a certi- 
ficate purporting to be signed by such provost-marshal, assistant provost-marshal 
or other officer, or by the commanding officer of that portion of His Majesty’s 
Forces and stating the fact, date and place of such surrender or apprehension, 
shall be evidence of the matters so stated. 

(6) When any person subject to this Act is being tried on a charge of deser- 
tion or of absence without leave, and such person has surrendered himself into 
the custody of, or has been apprehended by, a police-officer not below the rank of 
an officer in charge of a police-station, a certificate purporting to be signed by such 
police-officer and stating the fact, date and place of such surrender or apprehension, 
shall be evidence of the matters so stated.] 

^ ®[ (7) Any document purporting to be a report under the hand of any 
Chemical Examiner or Assistant Chemical Examiner to Government upon any 
matter or thine duly submitted to him for examination or analysis and report may 
be used as evidence in any proceeding under this Act.] 

92. (i) If at any trial for desertion, absence without leave, overstaying 

leave or not rejoining when warned for service, the 
person ^cd- states in Im defence any srafficient or 
reasonable excuse for his imauthorized absence, and 
refers in support thereof to any officer in the ^[service of the Crown] or if it appears 
that any such officer is likely to prove or disprove the sziid statement in the defence, 
the Court shall address such officer and adjourn until his reply is received. 

(2) The written reply of any officer so referred to shall, if sign^ by him, 
be receiv^ in evidence and have the same effect as if made on oath before the Court* 


IaEiGI'* BiEiF ■ 

^Words substituted for ^ords **atkd of the 
enrolment of such person by Act (XI of 1918). 
^Section inserted by Ibid^ 


“Sub-section added by Act (XXXIII of xgas). 
^Substituted for “ civil or military service of 
Government ” by Government of India (Adap- 
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(3) If the Courtis dissolved before the receipt of such rq>ly, or if the Court 
omits to comply with the provisions of this section, the convening officer, may, 
at his discretion, annul the proceedings and order a fresh trial by thej^ame or 
another court-martial. ** 

93. (i) When any person subject to this Act has been convicted by a court- 

martial of any offence, such court-martial may inquire 

evident, of any pre- 

® ^ vious convictions of such person, either by a Court- 

martial or by a criminal Court, and may further inquire into and record the general 
character of such person, and such other matters as may be prescribed. 

(2) E\ddence received under this section may be either oral, ©r in the 

shape of entries in, or certified extracts from, court-martial books or other official 
records ; and it shall not be necessary * * ♦] to give notice before trial 

to the person tried that evidence as to his previous convictions or character will 
be received- 

(3) At a summary court-martial the officer holding the trial may, if he 
thinks fit, record any previous convictions against the offender, his general character 
and such other matters as may be prescribed, as of his own knowledge, instead 
of requiring them to be proved under the foregoing provisions of this section. 

Confirmation and Revision of Findings and Sentences. 

94. . No finding or sentence of a general or dis- 
trict court-martial shall be valid except so far as it 
may be confirmed as provided by this Act. 

95, The findings and sentences of general court- 
martial may be confirmed by the Gommander-in- 
Chief in India, or by any officer empowered Jn this 
behalf by warrant of the Commander-in-Chief in 


Finding and sentence in- 
valid without confirmation. 


Power to confirm finding 
and sentence of general court- 
martial. 


India. 

Power to .confirm finding 
and sentence of district court- 
martial. 

officer. 


96.' The findings and sentences of district courts- 
martial may be confirmed by any officer having power 
to convene a general court-martial, or by any officer 
empowered in this behalf by warrant of any sudi 


Contents • of warrant 
issued under section 95 or 
section g6. 


97. A warrant issued under section 95 or section 
96 may contain such restrictions, reservations or con- 
ditions as the officer issuing it may think fit. 

98. (i) The finding and sentence of a summary general court-martial shall 

require to be confirmed by the convening officer 
Confirmation, of finding and sj-Qr if the convening officer so directs, by sen authority 
sentence. Superior to the convening officer] 

(a) in the case of the trial of an officer, 

(b) in the case of au acquittal or a sentence of deadi or transportatioA or 
imprisonment for a term exceeding two years, and 

(c) in any other case if so ordered by the ^[convening] ‘officer. 

(2) Save as^ provided in sub-section (i), a sentence passed by a summary 
general court-martial shall not reqxiire to be confirmed, but may be carried out 
forthwith. . 

99. Subject to such restrictions as may be contained in any warrant issued 

under section 95 or section 96, a confirming officer 
P<iwer of confinning officer confirming the sentence of a court-matrial, 

or commute punishment therebi^ awanM, 

or commute that punishment for any less punish- 


LEG. REF. 
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iiient or punisliments to which the olFender might have been sentenced by the 
court-martial : 

Provided that a sentence of transportation shall not be commuted for a 
sentence of imprisonment for a term exce^ing the term of transportation awarded 
by the Court. 

i[ 99-A. When any person subject to this Act is tried and sentenced by 
court-martial while on board ship, the finindng and 
Confirmation of finding and sentence SO far as not confirmed, and executed on 
sentence on board ship. board ship may be confirmed and executed in like 

manner as if such person had been tried at the port of disembarkation.] 

loo, (i) Any finding or sentence of a Court-martial which requires con- 
^ firmation may be once revised by order of the con- 
Rcvjsion of finding or sen- finning ofliccr ; and on such revision, the Court, if 

so directed by him, may take additional evidence. 

(2) I’hc Court, on revision, shall consist of the same officers as \\we present 
when the original decision was passed, unless any of those officers are unavoidably 
absent. 

* (3) In case of such unavoidable absence the cause thereof shall be duly 

certified in the proceedings, and the Court shall proceed with the revision, provided 
that, if a general court-martial, it still consists of five officers, or if a district court- 
mariial, of three officers. 

loi. The finding and sentence of a summary 
Finding and sentence of a com't-martial shall not require to be confirmed, but 
»«mmar> court.marual. forthwith : 

Provided that, if the officer holding the trial is of less than five years’ service, 
he shall not, except on active service, carry into effect any sentence until it has 
received the approval of an officer commanding not less than a corps. 


102. 'Hie proceedings of every summary court-martial shall without delay 
b(* forw^arded to the officer commanding the division 
IVansmuision (•!' proceed- or brigade within which the trial was held, or to the 
summary courts-mar- prescribed officer ; and such officer, or the Commander- 
* in-Chief in India, or the officer commanding the army, 

*for army corps,] in which the trial was held, may, for reasons based on the merits 
of the case, but not on any merely technical grounds, set aside the proceedings 
of reduce the sentence to any other sentence w'hich the Court might have passed. 


[103. (i) Where a finding of guilty by a court-martial, which has been confir- 

. med, or which does not require confirmation, is found 
Subaititution of a vaJul find- foj. reason to be invalid or cannot be' supported 

findhig by the evidence, the authority which would have had 

power under section 112, to commute the punishment 
awarded by the sentence, if the finding had been valid, may substitute a new 
finding, if the new finding could have been validly made by the court-martial on 
-the charge.and if it appears that the court-martial must have been satisfied of the 
facts establishing the offence specified or involved in the new finding, and may 
pass a sentence for the said offence. 


(2) Where a s^tence passed by a court-martial which has been confirm- 
ed, or which does not require confirmation, not being, a sentence passed in pursu- 
ance of a new finding substituted under sub-section (i), is found for any reason 
to be invalid, the audiority which would have had power under section 1x2 to 
commute the punishment awarded by the sentence if it had been valid may pass 
a valid sentence. 


LEG. REF. subsistence allowance provided to enable a 

JScction inserted by Act XI of 1918. soldier under arrest to Eve is not his pay: the 

^Inserted by Act {XI of 1918). allotment and other payment not paid at his 
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(3) The punishment awarded by a sentence passed under sub<section (i) 
or sub-section (2) shall not be higher in the scale of punishments than, or in 
excess of the punishment awarded by, the sentrace for which a new sentence is 
substituted under this section.] ^ 


®[io3-A. (i) Whenever, in the course of a trial by court-martial, it appears 

to the Court that the person charged is of 
Pro^^u m the case of mind and consequently incapable of making his defence, 
accused being lunatic. - p^erson comi^tted the act alleged bul 

was by reason of unsoundness of mind incapable of knowing the nature of the 
act or that it vv^as wrong or contrary to law, the Court shall record a finding accord- 
ingly, and the President of the Court or the officer holding the trial, as the case 
may be, shall forthwith report the case to the confirming officer, or, in the case 
of a court-martial whose finding does not require confirmation, to the prescribed 
officer. 


(2) A confirming officer to whom a case is reported under sub-section (i), 
may, if he does not confirm the finding take steps to have the accused person' tried 
by the same or another court-martial for the offence with which he was originally 
charged. 

(3) A prescribed officer to whom a case is reported under sub-section (i) 
and a confiiming officer confirming a finding in any case so reported to him shall 
order the accused person to be kept in custody in the prescribed manner, and 
shall report the case for the orders of the Central Government. 

(4) On receipt of a report under sub-section (3), the Central Government 
may order the accused person to be detained in a lunatic asylum or other' suitable 
place of safe custody. 

(5) Where an accused person, having been found by reason of unsound- 
ness of mind to be incapable of making his defence, is in custody or under detention, 
the prescribed officer may — 

(a) if such person is in custody under sub-section ‘(3), on the rq)ort of a 
medical officer that he is capable of making his defence, or 

(b) if such person is detained under sub-section (4), on a certificate such 
as is referred to in section 473 of the Code of Criminal Procedure, 1898, take 
steps to have such person tried by the same or another court-martial for the 
■offence with which he was originally charged or provided that the offence k a 
civil offence, by a criminal Court, 

®[ (5-A) Where any person is in custody under sub-section (3) or under 
detention under sub-scclion (4), — 

(a) if such person is in custody under sub-section (3), on the report of a 
medical officer, or 

(b) if such person is detained under sub-section (4), on a ceertificate from 
any of the authorities cmpo^vered to grant a certificate under section 473 -of the 
Code of Criminal Procedure, 1898, 

that, in the judgment of such officer or authority, such person may be 
released without danger of his doing injury to himself or to any offer person, the 
Central Government may thereupon order such person to be released, or to be 
detained in custody, or to be transferred to a public lunatic asylum if he has not 
been already sent to such an asylum. 

(5-B) Where any relative or friend of any person who is in custody uxidea* 
sub-section (3) or under detention under sub-section (4) desires that he shall be 
-delivered to. his care and custody, the Central Government may, upon the appli- 
cation- of such relative or firiend and on his giving security to ffe satuffaction of 
the Gentr.al Government that the person delivered shall — 


LEG. REF. , ®Sub-seclions 5-A and 5-B of S. 103- A inserted 
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(а) be properly taken care of and prevented from doing injury to himself 
or to any other person, and 

(i) be produced for the inspection of such officer, and at such times and 
places, as the Central Government may direct, 

order such person to be delivered to such relative or friend.] 

(б) A copy of every order made by the prescribed officer under sub-section {5) 
shall forffiwith be sent to the Central Government. 

CHAPTER IX. 

Execution of Sentences. 


. 104. 

Form of sentence of death. 


In awarding a sentence of death a court-martial shall, in its discre- 
tion, direct that the offender shall suffer death by 
being hanged by the neck until he be dead, or shall 
suffer death by being shot to death. 

105. [Imprisonment to he in military custody,'] Omitted by Act JIXXIII of 

106. Whenever any person is sentenced under this Act to- transportation 
or imprisonment, the term of his sentence shall, whether 
it has befen revised or not, be recokned to commence on 
the day on which the original proceedings were signed 
by the president or, in the case of a summary Court- 

martial, by the Court. 

[107. (i) Whenever any sentence of transportation is passed under this Act 
. „ or whenever any sentence so passed is commuted to 

t^Tansportation, the commanding officer of the person 
^ " vuider sentence, or such other officer as may be pres- 

cribed,^ shall forward a warrant in the prescribed form 
to the officer in chafge of the civil prison in which such person is to be confined 
and shall forward him to such prison with the warrant. 


Ciommcaccment of sen- 
tence of transportation or 
imprisonment. 


(2} Whenever any sentence of imprisonment is passed under this Act or 
whenever any sentence so passed is commuted to imprisonment, the confirming 
officer, or in the case of a sentence which does not require confirmation, the 
Court or in either case such officer as may be prescribed may direct either that 
the sOTtence shall be carried out by confinement in a civil prison or by confine- 
ment in a military prison, and the commanding officer of the person under 
sentence or such other officer, as may be prescribed, shall forward a warrant 
in the prescribed form to the officer in charge of the prison in which the 
person under sentence is to be confined and shall forward him to such prison 
\vith the warrant: 


Provided that, in the case of a sentence of imprisonment for a period 
not exceeding three months,^ in lieu of a direction that the sentence shall be carried 
out by confinement in a civil or a military prison, a direction may be made 
that the sentence shall be carried out by confinement in military custody : 

Provided further that on active service a sentence of imprisonment may 
be carried out by confinement in such place as the officer commanding the forces 
in the field may, from time to time, appoint.] [Substituted by Act XIV of 1943.] 

108. Whenever, in the opinion of an officer commanding an army, army 
E«cution of .entence of 

imprisonment in special cases. PprUon of a sentence of imprisonment cannot, for 
. , special reasons, conveniently be carried out in accord- 
ance with the provisions of * ] section 107, such officer, may direct that 
such sentence or portion of sentence shall be carried out by confinement in any 
civil prison or other fit place. 


LEG. REF. 
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^[io8-A In every case in which a sentence of transportation is passed 
„ , , this Act, the offender, until he is transported, 

with until transported. to rigorous imprisonment, and shall be deemed to 

. have been imdergoing his sentence of transportation 

during the term of his imprisonment,] 


109. “[Whenever an order is duly made under this Act setting aside or vary- 
ing any sentence, order or \varrant under which any 
Communication of certain person is confined in a civil or military prison, a warrant 
orders to prison officers. in accordance with such order shall be forwarded by 

the prescribed ojBBcer to the ofiicer in charge of the 
prison in which such person is confined.] 

I It). In executing a sentence of solitary confinement such confinement shall 
in no case exceed fourteen, days at a time, with intervals 
Limit of solitary confine- between the periods 6f solitary confinement of not 
‘ less duration than such periods, and, when the impri- 
sonment awarded exceeds three months, the solitary confinement shall not exceed 
seven days in any one month of the whole imprisonment awarded, with intervals 
between the periods of solitary confinement of not less duration than such period. 

III. [Instrument of corporal pmishmmt.l Repealed by the Indian Army {Amendment) 
Act, 1920 iXXXVIIofiQ2o). 

®[iii-A. When a sentence of fine is imposed by a court-martial under 
section 41 * *] whether the trial was held 

Execution of sentence of -vvithin British India or not, a copy of such sentence, 

signed and certified by the president of the court or 
the officer holding the trial, as the case may be, may be sent to any Magistrate 
in British India, and such Magistrate shall thereupon cause the fine to be recovered 
in accordance with the . provisions of the Code of Criminal Procedure, 1898, for 
the levy of fines as if it was a sentence of fine imposed by such Magistrate.] 

[ni-B. (i) The Central Government may set apart any building or part of 
a building or any place under its control as a imlitary 
Establishment and regula- prison for the confinement of persons sentenced to im- 
tion o mil ary prisons. prisonment underthis Act [or under the Burma Army 

Act].» 

(2) The Central Government may make rules providing — 

(d) for the government, management and regulation of such military 
prisons ; 

(b) for the appointment and removal and powers of inspectors, visitors', 
governors and officers thereof ; 

(ff) for the labour of prisoners undergoing confinement therein, and for 
enabling persons to earn, by special industry and good conduct, a remission of a 
portion of their sentence ; and 

(d) for the safe custody of prisoners and the maintenance of discipline 
among them and the punishment, by personal correction, restraint or otherwise, 
of offences committed by prisoners : 

Provided that such rules shall not authorise corporal punishment to be 
inflicted for any offence nor render the imprisonment more severe than it ' is 
under the law for Hie time being in force relating to civil prisons in British 
India. 

(3) Rules made under this section may provide for the application to 

military prisons of any of the provisions of the Prisons Act, 1894 (IX of 1894}. 
relating to the duties of ofiicers of prisons and the punishment of persons, 
prisone rs.] ^ • ’ 

^ LEG. REF. <C)inittcd by Act XXXIII of 1934. 

- ^ScctioiL inserted by Act XI of 1918, - • Added by ordinance V of 1944. 

* Substituted by Act XlV of 1943. ' ' •Added by Act XIV of 1943^ 

•Section added by Act XI of 1918. 
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CHAPTER X. 
Pasbons akd Remissions. 


^[iX2. (i) When any person subject to this Act has been convicted by a 

^ j court-martial of any offence, the Central Government 

. Pardons and remissions. Command er-in-Chief in India, or, in the case 

of a sentence which he could have confirmed or which did not require confirmation 


the officer commanding the army, army corps, division or indqxendent brigade 
in which such person at the time of his conviction was serving, or the prescribed 


officer may, 

{a) either without conditions or upon any conditions which the person 
sentenced accepts, pardon the person or remit tlie whole or any part of the pxmish- 


ment awarded ; 

(6) mitigate the punishment awarded, or commute such punishment for 
any less punishment or punishments mentioned in this Act : 

Provided that a sentence of transportation shall not be commuted for a 
sentence of impris6nmcnt for a term exceeding the term of transportation awarded 


by the Court. 

(a) If any "condition on which a person has been pardoned or a punishment 
has been remitted is, in the opinion of the authority which granted the pardon 
or remitted the punishment, not fulfilled, such authority may cancel the pardon 
or remission, and thereupon the sentence of the Court shall be carried into effect 
as if such pardon had not been granted or such punishment had not been remitted : 

Provided that, 'in the case of a person sentenced to transportation or impri- 
sonment, such person shall undergo only the unexpired portion of his sentence. 

(3) When under the provisions of section 49 *[a warrant officer or] a non- 
, commissioned officer is deemed to be reduced to the ranks, such reduction shaU, 
for the purposes of this section, be treated as a punishment awarded by sentence 
of a court-martiaL] 

CHAPIER XL 


Rules. 


Power to make rules, 
visions of this Act. 


1 13. (i) The Central Government may make 
®rules for the purpose of carrying into effect the pro- 


(12) In particular, and ’without prejudice to the generality of the foregoing 
power, such rules may provide for — ■ 

(а) the ^[removal, retirement or discharge] from the service of persons 

subject to this Act ; ^ • 

(б) the amount and incidence of fines to be imposed under section 21 ; 

®[ (i6) the specification of the punishments which may be awarded as 
field punishments under sections 20 and 45 ;] 

(c) the assembly and procedure of courts of inquiry, and the administration 
of oaths or affirmations by such courts ; 


(J) the convening and constituting of courts-martial ; 

'(s) the adjournment^ dissolution and sittings of courts-martial ; 

’ (/) the procedure to be observed in trials by courts-martial ; 

(g) the confirmation and revision of the findings and sentences of courts- 
martial ; 

(A) the carrying into effect sentences of courts-martial ; 

(i) the forms of orders to be made under the provisions of this Act relating 
to courts-martiaJ, transportation or imprisonment ; ®[ * ] 

7 [ (it) the constitution of authorities to decide for what persons, to what 
amounts and in what manner, provision should be made for dependants under 
section 52-A, and the due carrying out of such dedsiom] ; 8 [and] 


LEG. REF. 

^Section substituted by Act XI of igi8. 
2 lnserted by Act XXXIII of " 

®For Rules under the Act, see General Statutory 
Rules and Orders,- Vol, IV, p. 127. 


^Substituted by Act XXXIII of 1934* 
^Clause inserted by Act*XXXVII of 1920. 
•Word “ and ” omitted by Act VIIJ of 1930, 
’^Inserted by Act X of 1917. 

^Inserted by Act VIII of 1930. 
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(j) any matter in this Act directed to be prescribed. 

(3) All rulM n^e under this Act shall be published in the Official Gazette 
and, on such publication, shall have effect' as if enacted in this Act. 

CHAPTER XII. 

Property of Deceased Persons, Deserters and Lunatics. 

^[114. The following rules are enacted respect- 
Property ol deceased disposal of the property of eveiy person sub- 
persons and deserters. jelttothisActwhodiesordes^:- 

(1) The commanding officer of the corps, detachment or department to 
which the deceased person or deserter belonged shall secure all die movable 
property belonging to the deceased or deserter that is in camp or quarters, and 
cause an inventory thereof to be made, and draw, any pay and allowances due 
to such pei-son. 

(2) In the case of a' deceased pei'son who has left in a Government savings 
bank (including any post office savings Bank, however named) a deposit not exceed- 
ing one thousand rupees, the commanding officer may, if he thinks fit require the 
secretary or other proper officer of the bank to pay the deposit to him forthwith, 
notwithstanding anything in any departmental rules, and after the payment thereof 
in accordance with such requisition, no person shall have any right in respect of 
the deposit except as hereinafter provided. 

(3) In tjie case of a deceased person whose representative is on the spot 
and has given security for the payment of the regimental or othei' debts in camp 
or quarters (if any) of the deceased, the commanding officer shall deliver over 
any property received under clauses (i) and (a) to that representative. 

(4) In the case of a deceased person whose estate is not dealt with under 
clause (3), and in the case of any deserter, the commanding officer shall cause 
the movable property to be sold by public auction, and shall pay the regimental 
. and other debts in camp or quarters (if any), and, in the case of a deceased person 
the expenses of his funeral* ceremonies, mm the proceeds of the sale and ^m 
any pay and allowances drawn under clause (i) and from the amount of the deposit 
(tf any) received under clause (2). 

(5) The surplus, if any, shall, in the case of a deceased person, be paid 
to his representative (if any), or in the event of no claim to such surplus being 
established within twelve months after the death, then the same shall be remitted 
to the prescribed person. 

(6) In the case of a deserter, the surplus (if any) shall be forthwith remitted 
to the prescribed person and shall, on the expiry of three years from the date of 

. his desertion, be forfeited to His Majesty, unless the deserter shall in the meantime 
have surrendered or been apprehended. 

[(7) Where the deceased person or deserter is an Indian commissioned 
officer on active service, the references in the foregoing rules to the commanding 
officer shall be construed as references to the Standing Committee of Adjustment, 

' if any, appointed in this behalf in the manner prescribed ; and the power con- 
ferred by rule (2) to require payment of a deposit left in a Government savings 
bank sh^ be react as a ^ower to require the payment from any deposit left in 
any bank, notwithstanding anything in the rules of the bank, of a sum, not 
exceeding two thousand rupees, equal to the nearest multiple of one hundred 
rupejes above the amount estimated by the Standing Committee of Adjustment 
as necessary to meet the regimentaJ. and other debts, in camp or quarters 
of the deceased. 

(8) The decision of the commanding officer or the Standing CSim- 
inittce of Adjustment, as the case may be, as to what are the regimental 
and other debts in camp or quarters of a deceased person and as to the 
amount payable therefor' shall, subject to the r^ult of 4ny appeal as against 
an order to the principal court of original civil jurisdiction in the locality, 
befinal.j* * . . ’ 

S Sub-secs. (7} and (8) and explanation ‘ (2) 
inserted and added by Act VII in 1945^ * 


LEG. REF, 

' ^Sec. U4 substituted by Act, XV of 1914. 
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Explanation !• — person shall be deemed to be a deserter within the meaning 
- - , of this section who has without authority been absent 

Meaning of desertion. ^ period of sixty days and has. not subsc* 

quently surrendered or been apprehended. 

[Explanation 2, — ^The expression ‘regimental and other debts in camp or 
quarters ’ includes for the purposes of this section money due as — ^military debts^ 
namely, sums due in respect- of, or of any advance in respect of— 

(a) quarters, 

(1) mess, band, and other regimental accounts, 

(c) military clothing, appointments and equipments, not exceeding a sum 
equal to six months’ pay the deceased, and having become due within eighteen 
months before his death.] 

115. Property deliverable and money payable to the representative of a 

. . deceased person under section 114, may, if the total 

Disposal of certain pro- yajug amount thereof does not exceed one thousand 

rupees, and if the prescribed person Ainks fit, be 
‘ delivered or paid to any person appearing to him to 

be entitled to receive it or to administer the estate of the deceas^, wiAout requiring 
Ae production of any probate, letters of administration, certificate, or o Act such 
conclusive evidence, of title ; and such delivery or payment shall be a full dis* 
charge to those ordering or making the same and to the ^[Crown] from all fiuther 
liability in respect of the property or money ; but nothing in this section shall 
affect the rights of any executor or administrator or oAer representative or of any 
creditor, of a deceased person against any person to whom such delivery or payment 
has been made. 

1 16. The provisions of [secs. 1 14 and 115]^ shall, so far as Aey can be made 

applicable, apply in the case of a person subject to Ais 
Application of section 1 14 becoming insane, ®[or, who, . being on active 

to ujiatics. service, is officially reported missing : 

Provided that, in the case of a person so reported missing, no action Aall 
be taken under sub-sections (2) to (5), inclusive, [of section 114]® until -one 
year has elapsed from the date of such report] , 

CHAPTER XIII, 

Miscellaneous. 

Military Privileges. 

1 17. (i) Any person subject to this Act ^[other than an Indian commissioned 

officer], who deems himself wTonged by any superior 
Complaints against officers, or other officer, may, if not attached to a troop or 

company, complain to the officer under whose com- 
mand or orders he is serving ; and may, if attached to a troop or company, com- 
plain to the officer commanding Ae same. 

(2) When .Ae officer complained against is Ae officer to whom any com- 
plaint should, under sub-section (i), be preferred, Ae aggrieved person may 
complain to such officer’s next superior officer, 

(3) Every officer receiving any such complaint shall examine into it, and, 
when necessary, refer it to superior authority; 

^[Provided Aat a decision by an auAority competent to dispose of Ac 
matter complained of shall be final.] 

(4) Every such complaint shall be preferred Arough such channels as 
may be time to time specified by proper auAority, 

®[ii 7-A. Any Indian commissioned officer who deems himself wronged 

LEG. REF. «AddedbyActIIof 1920. 

Substituted for ** Secretary of State for India *In sub-section (i), wo)i;ds inserted i to sub- 
in Council ” by A,0., 1937* scctiou (3) proviso added by Act XXXIII of 1934. 

2 Substituted by Act X3n of 1943. *Scc, 117 -A added by Act XXXIII of 1934. 
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Gomplaixxts by ludiap com* 
missioned officers. 


by his (!>>ininanding Officer or any superior officer 
and who on due application made to his Commanding 
Officer does not receive the redress to which he con- 
siders himself entitled, may complain to the Central Government.] 

1 1 8 . (i) No president or member of a court-martial^ no judge advocate 

* * * ] no party to any proceeding before a 

Privileges of p^ons at- court-martial, or his legal practitioner or agent, and 
tending courts-martial. witness acting in obedience to a summons to attend 

a court-martial, shall, while proceeding to, attending on or returning from a 
court-martial, be liable to arrest under civil or revenue process.. 

^2) If any such person is arrested imder any such process, he may be dis- 
chargea by order of the court-martial. 

119. (i) No person subject to this Act shall, so long as he belongs to His 

Majesty’s Indian Forces, be liable to be arrested for 
fcemption from arrest for under any process issued by, or by the authoritv 

of, any Civil or Revenue Court or revenue-officer., ^ 

(2) The Judge of any such Court may examine into any complaint made 
by such person or his superior officer of the arrest of such person contrary to the 
provisions of this section, and may, by warrant under his hand, discharge the 
person, and award reasonable costs to the complainant, who may recover those 
costs in like manner as he might have recovered costs a\/arded to him by a decree, 
against the person obtaining the process. 

(3) For the recovery of such costs no fee shall be payable to the Court, 
by the complainant. 

J20. Neither the arms, clothes, equipment, accoutrements or necessaries 


Property 

attachment. 


exempted from 


of any person subject to this Act nor any animal used 
by him for the discharge of his duty, shall be seized, 
nor shall the pay and allowances of any such person 
or any part thereof be attached, by direction of any Civil or Revenue Court or any 
revenue-officer, in satisfaction of any decree or order enforceable against him. 

121. Every person belonging to the Indian Reserve Forces shall, when called 

out for or engaged upon or returning from training 
Applicatxmofthe last two service, be entitled to all the privileges accorded 
foregoingsectiomto resennsts. bysectioni ligand 120 to a person Subject to this Act. 

122. (i) On the presentation to any Court by or on behalf of any person 
subject to this Act of a certificate, from the proper 
military authority, of leave of absence having been 
granted to or applied for by him for the purpose of 
prosecuting or drfending any suit or other proceeding 
in such Court, the Court shall, on the application of 

such person, arrange, so far as may be possible, for the bearing and final disposal 
of such suit or other proceeding within the period of the leave so granted or applied 
for. 


Priority of hearing by 
Courts of cases in which 
Indian officers and soldiers 
are concerned. 


LEG. REF. 

iWords “or superintending officer” omitted 
by Act XXXIII of 1934. 

Sec. 120. — An Army Assistant Suigeon is 
a warrant officer and his pay is not attachable 
even if he is recruited in India. 48 A. 73=23 
A.L.J. 929 «i 926 A. 122. Once a person is 
exuroped under the Act he is protected by sec. 
120 in respect of pays and allowances, and the 
regimental order “ although enrolled under the 
I.A.A. and subject to ihe provisions of that Act 
for discipline, they will be serving directly under 
the Officer Commanding the unit and will in 
all other respects be treated a$ civilians and vdll 
have no connexion with the Indian Officers and 
Britxrii and other ranks ” does not remove that 
protection. Z20 I.C. 676=1930 L. 105. After 
enrolment of certain store-k^exs, the setting 


aside of the portion of the pay towards security 
was continu^ but subsequenUy it was directed 
that store-keepers would be exempted from 
lodging security d^osit and that security deposit 
taken from them were to be refimded. Heldt 
that the refunded amount was pay withheld and 
still continued to be i>ay though set apart as 
security and was not liable to attachment. It 
did not cease to ^ pay merely because tiie 
militar y authorities withheld it for a time. 
120 LG. 676=1930 L. 105. Where a person,' 
at the time of his insolvency, has been employed 
at a military frontier post) in the army under 
ffie Army Act, his salary cannot be attached; 
Even if he has not been so employed in 
earlier period when his salary may -Hahte 
to be attached, yet it willbe exempt m>m'attach- 
ment as soon as he is so employed. 146 1 /.C. 4^4 
«*«i933 A. 153. The pay <» a Staff Sevgeant in 
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(2) The certificate from the proper military authority shall state the first 
and last day of the leave or intended leave, and set forth a description of the case 
with respect to which the leave was granted or applied for. 

(3) No fee shall be payable to the Court in respect of the presentation of 
any such certificate, in respect of any application by or on behalf of any such 
person for priority for the hearing of his case. 

(4) Where tlie Court is unable to arrange for the hearing and final disposal 
of the suit or other proceeding within the period of such leave or intended leave 
as aforesaid, it shall record its reasons for having been unable to do so, and. shall 
cause a copy thereof to be furnished to such person on his application without 
any payment whatever by him in respect either of the application for such copy or 
of the copy itself. 

(5) If in any case a question arises as to the proper military authority, 
qualified to grant such certificate as aforesaid, such question shall be at once referred 
by the Court to an officer commanding a corps, whose decision shall be final. 


Deserters and Military Offenders, 

123. (i) Whenever any person subject to this Act deserts, the commanding 

_ * officer of the corps, department or detachment to which 

Capture of Deserters. belongs, shall ^ve written information of the 

desertion to such civil authorities as, in his opinion, may be able to afford assis- 
tance low^aids the capture of the dcsertei* ; and such authorities shall thereupon 
take steps for the apprehension of the said deserter in like manner as if he were a 
person for whose apprehension a warrant had been issued by a Magistrate, and 
shall deliver the deserter, when apprehended, to military custody. 

(2) Any police-officer may arrest without warrant any person reasonably 
believed to be subject to this Act and to be travelling without authority, and shall 
bring him without delay before the nearest Magistrate, to be dealt with according 
to law. 


Arrest 

authorities. 


officer. 


124. (i) Any person subject to this Act who is 

by military charged with an offence may be taken into military 
custody. 

(2) Any such person may be ordered into military custody by any superior 


(3) The charge against every person taken into military custody shall, 
without unnecessary delay, be investigated by the proper military authority, and, 
as soon as may be, either proceedings shall be taken for punishing the offence, 
or such person shall be discharged from custody. 


125. Whenever any person subject to this Act, w^ho is accused of any offence 

An«t by civil authority. . the jtmsdiction of tmy Ma^- 

^ trate or pohce-officcr, such Magistrate or officer shall 
aid in the apprehension and delivery to military custody of such person upon 
recei pt of a written application to that effect signed by his commanding officer. 


the Army is not attachable under the decree of a 
Ovil Court. 35 BomX.R. 1112=1934 3L 
Seg. 123 : The procedure for the arrest of a deser- 
ter form the army is governed by S. 123 (i) of die 
Act and the commanding officer has only to send 
a written rqport of the desertion to the civil 
authorities. No warrant is actually i ss u ed in 
wch a case, but the deserter is to be arrested as 
ua warrant is issued; and therefore S. 56, Or. 
P. Code, has no application to a case of this 
kind. S. 80 and the following sections will 
Wply. All that S. 80, Gr. P. Code, requites is 
that the substance of die warrant shall be notifi- 
ed to the person arrested, and if the police 
officer called upon to do so, lie must also 
diow him the warrant. But the production of 
d vnmat cannot be inristed U|Km. Further S. 


54 (x), Cr. P. Code, empowers any police officer- 
to arrest without any warrant and without any 
order from a magistrate any person reasonably 
suspected of being a deserter from His Majesty’s 
force, and in such -a case no question of the 
production of a warrant or *an order can arise. 
AJ.R. 1943 Mad. 850 “ (*943) * M.L.J,59. 

Seg. 124 : Retention of soldier for his. 
TRIAL. — ^Rule 87’ (i) gives a power to retain a 
soldier in order to have the benefit of his services 
as a soldier and has no bearing on his retention 
for the purposes of his trial by court-martial.; 
Before the section can operate it is necessary to. 
have an order of competent military authoiito 
in which the period of retention must be speeffiedv 
36 G.L.J. 737=AJ,R. 1934 L. 845. 
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126. (i) When any person subject to this Act has been absent without due 

authority from his duty for a period of sixty days, a 
Inqm^ on absence of person court of inquiry shall, as soon as practicable, be assembl- 
su jec ct. ^ upon oath or affirmation administered in the 

prescribed manner, shall inquire respecting the absence of the person, and the 
deficiency if any, of property of the ^[Crown] entrusted to his care, or of his arms, 
asxununition, equipments, instruments, clothing or necessaries ; and, if 
satisfied of the fact of such absence without due authority or other sufficient 
cause, the Court shall declare such absence and the period thereof, and the said 
deficiency, if any ; and the commanding officer of the corps or department to 
which the person belongs shall enter in the court-martial book of me corps or 
dqjartment a record of the declaration. 

(2) If the person declared absent does not afterwards surrender, or is not 
apprehended, he shall, for the purposes of this Act, be deemed to be a deserter. 

♦ * * * ♦ ♦j 

Disposal of Property. 

®[i 26-A. When any property regarding which any offence appears to have 
been committed, or. which appears to have been used 
commissIon of any offence, is produced bdFqre 
trial^ certwn Lsm. ^ ^ court-martial duimg a trial, the court may make 

such order as it thmfa; fit for the proper custody of 
such property pending the conclusion of the trial, and if the property is subject 
to ^e^y or natural decay may, after recording such evidence as it thinks necessary, 
Older it to be sold or otherwise disposed of. 

^[126-B (i) After the conclusion of a trial befor^p any court-martial, the 

court or the officer confirming the finding or sentence 
perty hf h court-martial or any authority superior to ^ 

offc^ coi^ttcdf officer, or, in the case of .a court-martial whoso 

finding or sentence does not require confirmation, the 
officer commanding the army, army corps, division, or brigade within which the 
trial was held, may make such order as it or he thinks fit for the disposal by des- 
truction, confiscation, delivery to any person claiming to be entitled to possession 
thereof, or otherwise, of any property or document produced before the court or 
in its custody, or regarding ,,which any offence appears to have been committed 
or which has been us^ for the commission of any offence. 

(2) Where any order has been made under sub-section (i) in respect of 
property regarding which an offence appears to have been committed, a copy 
of such order signed and certified by the authority .making the same may, whether 
the trial was held within British India or not, be sent to a Magistrate in any pre- 
sidency-town or district in which such property for the time bring is, and such 
Magistrate shall thereupon cause the order to be carried into effect as if it \Yas 
an order passed by such Magistrate under the provisions "of the Code of Criminal 
Procedure, 1898. 

Explanation , — In this section the term property ” includes, in the case of 
property regarding which an offence appears to have been committed, not only 
such property as has been originally in the possession or under the control of any 
party; but also any property into or for which the same may have been converted 
or exchanged, .and anything acquired by such conversion or exchange whether 
immediately or otherwise.] . , 

Repeal, 

127. [Repeal.'l Repealed by S, u and Schedule of tite Receding Act^ 1927 {XII of 
1927). 


LEG. REF. %ub:sec. (3) of see. 126 repealed by -Act XI 

. ^Substituted for/* Govj&mment” by .Govetn- ofroiS! 

mesut of India (Adaptation of Indian Laws) ’ Secs. 126-A and iii6-B were inserted by Act 
Order, 1937. XJ of ibiB. , 

.t.; * i''i 7 v: . f . Ill r. f.". 
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[THE SCHEDULE.] 

[JZe/boZ of enactmatis.] Repealed by S, 2 and Schedule of the Repealing Act, 1937 
(XII of mi). 

[JV.B. : — ^Amendments made by the Army and Air Force (Military Pri- 
sons and Detention Barraciss) Act (XIV of 1943) have been incorporated in their 
appropriate places.] 

THE IHDUH AEMT (SUSPENSION OF SENTENCES) 

ACT (XX OP 1920 ).! 

, Effect of Legislation. 



Short title. 


19550 XX The Indian Army (Sus- 
pension of Sentences) 
Act, 1920, 


Repealed or etherise how affected by 
Legislation. 


cp. in part by Act XII of 1927. 


' \2yd March, 19550, 

An Act to consolidate and amend the hm relating to the suspension of sentences passed by 
Courts-martial under the Indian Army Act, 191 1, 

Whereas it is expedient to consolidate and amend the law relating to the 
8uq>ension of sentences of imprisonment or transportation passed by courts-martial 
on persons subject to the Indian Army Act, 191 1 ; It is hereby enacted as follows : — 

I. This Act may be called The Indian Army 
Short title and construe- (SUSPENSION OF SENTENCES) AcT, 192O, and shall be 

construed as one with die principal’ Act. 

_ ^ . 2. In this Act, unless there is anything repug- 

Definitions. ^ context,— 

(a) committed ** means committed to prison or to confinement in military 
custody ; 

(b) ** competent military authority” means superior military authority, 
or any general or other ofiicer not below the rank of field ojBScer duly authorised 
by a superior military authority ; 

(c) “imprisonment” includes confinement in military custody; 

(d) “principal Act” means the Indian Amry Act, 1911 ; 

(e) “ sentence ” means a sentence of transportation or imprisonment, 
whether originally passed on a person subject to the principal Act, or passed by 
way of reduction or commutation ; and “ sentenc^ ” has the corresponding 
meaning; and 

(/) “superior military authority” means the Commander-in-Chief in 
India or any ofiicer empowered under the principal Act to convene general courts- 
martial or summary general courts-martial. • 

3. (f) Where a person subject to the principal Act is sentenced, the con- 

Si«pcn«on of intern*,. feeing officer when coi^r^g the , scnte^^^ 

• ^ the case of a sentence which does not require confir- 

mation, the officer Jiolding the trial or the President of the court-martial when 
passing sentence may, notwithstanding anytlung in the principal Act, direct that 
such person be not committed until the orders of a siqierior military authority 
have been obtained. 

(2) A superior military authority may, in the case of any sudi offender 
so sentenced, — 

(fl) direct that,.\intil his orders have been obtained, such offender diuU 
not be committed ; and 

(b) suqiend the sentence whether or not the offender has already been 
committed. 


leg. ref. Proceedings m Goundl, sm ibid., loao, Pt. VI* 

* For Statement of Objects and Resaoas, sw pp. 843 and 955. 

Oaietta of India, 1990, Pt. V, p, 194 ; and for 
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(3) Where, in accordance with any order passed under sub-section (2), 
a sentence is suspended, the oiFendcr shall, whether he has been committed or 
not, forthwith be released. 

4. Any period during which a sentence is under 
Calculation of periods of suspension shall be reckoned as part of the term of 

sentence under suspension. sentence. 

5. A superior military authority may, at any 

Power to set ^ide suspen- whifet a sentence is suspended under this Act, 

sion or order remission. order 

(fl) that the offender be committed to undergo the unexpired portion of 
the sentence, or 

(J) that the sentence be remitted. 

6. Where a sentence has been suspended under this Act, the case may at 
any time, and shall at intervals of not morc^ than 
Periodical review of sus* months, be reconsidered by a competent military 

pended sentences. autfiority, and if, on any such reconsideration, it 

appears to such authority that the conduct of the offender since his conviction has 
been such as to justify a remission of the sentence, he shall, if he is not also a superior 
military authority, refer the case to a superior military authority. 

Procedure on further sen- 7.' Where an offender, while a sentence on him 

tence of offender whose is suspended under this Act, is sentenced for any other 
sentence is suspended. offence, then— 

(a) if the further sentence is also suspended under this Act, the two sentences 
shall run concurrently ; 

(&) if the further sentence is for a period of three months or more and is 
not suspended und6r this Act, the offender shall also be committed on the un* 
expired portion of the previous sentence, but both sentences shall run concur- 
rently ; and 

(c) if the further sentence is for a period of three months or less and is 
not suspended under this Act, the offender shall be committed on that sentence 
only, and the previous sentence shall (subject to any order which may be passed 
unaer section 5 or section 6) continue to be suspended. 

8. The pow'crs conferred by this Act shall be in addition to, and not in 
derogation of, any powers as to the mitigation, remis- 
of section 1 12, Act qj. commutation of sentences conferred by the 

viuorign, principal Act, and a superior military authority shall, 

as regards persons subject to that Act, be an authority having power to mitigate, 
remit or commute sentences under S. 112 of that Act. 


g, Whefe in addition to any other sentence the punishment of dismissal 

Provision as to dismissal. awarded by a Court-marf^, such othw 

sentence is suspended under this Act then, notwith- 
standing anything contained in the principal Act or in any rules made thereunder, 
such dismissal sh^ not take effect tmtil so ordered by a superior military authority. 

Provided ^t, if a sentence is remitted under tlw Act, the punishment of 
dismissal shall al«> be remitted. 


10. [Refieal of Act IV of 1917.] Repealed by the Repfding Act, 1927 {XII qf 

1927)- 


THE ATTXILIAtlY FORCE ACT (XLIX OF 1920). 
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[22nd September^ 1920 

An Act to constitute m auxiliaty force for service in India, 

Whereas it is expedient to constitute an auxiliary force for service in India ; 
It hereby enacted as follows ; — 

Short title, extent and com- I. i^) This Act may be called The Auxiliary 
mencement. Force Act, 1920.^ 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas, and appli^ also to European British subjects ^[in any 
Indian State or trib^ area]. 

(3) It shall come into force on the first day of October, 1920. 

Definitions unless there is anything repug- 

nant in the subject or context — 

“Advisory Committee” means an -Advisory Committee constituted under 
section 28 for the prescribed military area, or part of a prescribed military area, 
within w'hich a person subject to this Act for the time being resides or is serving, 
as the case may be ; 

competent military authority ’ means the authority prescribed as com- - 
petent to perform or ^ercise all or any of the duties imposed or powers conferred 
on the competent military authority by this Act ;] 

“enrolled person” means a person enrolled in the prescribed manner 
under this Act ; 

‘^enrolling officer” means an officer authorized to enroll persons under 
this Act ; 


cribe ■ 


“ prescribed ” means prescribed by rules made under this Act, and “ pres- 
* has a corresponding meaning; 

“ regulation ” means a regulation made under section 31 ; and 
“ trmning year ” means a period of twelve months beginning on the first 
day of April and ending on the thirty first day of March. 

* 3* Thcrc shall be raised and maintained in the 

Karyforw, manner^ hereinafter provided an aiuxiHary force for 

scivice in India to be designated the Auxiliary Force, 

India ; 


LEG. REF. 

^For Statement of objects and Reasons, see 
Gazette of India, Pt. V, p. 154 ; for Report of 
Select Committee, see ibid.^ 1920, Pt; V, p. 255 
and for Proceedings in Council see ibid,, 1920, 


Pt. VI, pp. 1042 and 1282. 

^Substituted for within the territories of any 
Prince or Chief in India ’ by Government of 
India (Adaptation of Indian Laws) Order, 1037. 
^Substituted by Act X of 1933.. 
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roiO^sses who may be en- Every person who— 

{a) is a European British subject as defined in the Code of Criminal Pro- 
cedure, 1898, or 

(1) [Omitted by Act X of 1928]; 

\c) is a British subject of European descent in the male line, [ * * ]*. 

[d) [Omitted by Act X of 1928] 

shall, subject to the provisions of this Act, be eligible for enrolment thereunder. 

5, (i) Any male eligible for enrolment under this Act who has attained 

Enrolment. the age of sixteen years and is not a member of His 

Majesty’s regular naval, -military or air forces ®[* * 

* *] may apply to be enrolled in the Auxiliary Force, India, and if he satisfies 

the prescribed conditions, may be enrolled therein in the prescribed manner and 
shall thereupon become subject to the provisions of this Act. 

(2) ®[Subject to Ae prescribed conditions], an applicant for enrolment 

may apply to be enrolled’*for service in any particular branch, or in any particular 
corps or unit® [* * * *]. 

^ 6. Every enrolled person shall be liable to, 

undergo military training as provided by or under 
this Act until discharged firom the Auxiliary Force, 
India; as hereinafter provided. 

7. Every enrolled person liable to undergo military training under section 6 

^ shall, on and from the [* date on which he 

taiy attains the age of ^[seventeen] years, or, if he has 

already attainedthe age of [seventeen] ® years, on and 
from any later date on which he is enrolled, be liable to perform military service 
under this Act. 

®[A person enrolled before he commencement of the Auxiliary Force 
(Amendment) Ordinance, 19429 shall be liable to perform military service as pro- 
vided in this section notwithstanding that at the time of his enrolment his liability 
thereto was to begin only upon the first day of April next following the date on 
which he attained the age of eighteen years.] 

8. (i) Every enrolled person shall, without unnecessary delay, be appoint- 

. ed by or under the orders of, the competent irulitary 

authority to a corps or unit of the Auxiliary Force, 

* India, and on receipt of an order so appointing him 

shall report himself for the purpose of joining such corps or unit at such time and 
place as may be specified in the order. 

(2) Any person who has been enrolled for service ih any particular branch, 
corps or unit shall be - appointed to a corps or unit of that branch or to that corps 
or unit, as the case may be. 

. 9. Every enrolled person liable to perform military service under this Act 

^ho on becoming so liable ’[is included in the Active 

P«himnarytr«ning. 

becomes so liable, under the ’[preliminary training of such amount as may be 
ordered by the competent military authority subject to the limits specified in 
Schedule I.”] 

Provided that, if such preliminary training cannot be completed within 
that training year, it may be completed at the discretion of th ’[officer command- 
ing the corps or unit to which such enrolled person belongs] in the training year 
next following : . 

’[Provided further that any person may be exempted either wholly or 


LEG. REF. 

JWord or ” omitted by Act X of 1928. 
^Words ** or of His Majesty’s Royal Indian 
Marine omitted by Government of India 
(Adaptation of Indian Laws) Order, 1937. 
•Inserted and omitted by Act X of 1933. 


* The words the first day of April next 
following ” omitted by Ord. 27 of 1942. 

® Substituted for me word ** eighteen ” by 
Old. 27 of 19^. 

• Added by Ord. 27 of 1942. 

’Substituted by Act X of 1933. 
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in part by the officer commanding his corps or unit fiom the necessity of under- 
going preliminary training required by this section, and shall, on the publication 
in the orders of the corps or unit of such exemption, be deemed to the extent of 
such exemption to have completed such preliminary training.] 

10. [Periodical training of persons entitled to rank as officers,'] Omitted by Act 
X of 1933. 

11. Every enrolled person liable to perform military service under this Act 

5haU be included ^[by the officer com- 
Giassification and periodi. pr^andin g the corps or unit to which he is appointed] in 
cal training. following classes, namely : — 

(fl) the Active Class ; 

2[ (J) the Reserve Class] ; 

and shall undergo the ^[periodical training of such amount as may be ordered 
by the competent military authority subject to the limits specified in Schedule I] 
for the class in which he is for the time being included. 

la. (i) Every commissioned officer of the Auxiliary Force, India, shall 

. be included in the Active Class until he relinquishes 

Classification. 1 - 

ins commission. 

(3) Enrolled persons liable to perform military service under this Act not 
being commissioned officers of the Auxiliary Force, India, ®[* * *] shall be 
classffied as follows, namely : — 

(a) every such person who is required by section 9 to undergo preliminary 
training ®[or being so required] has completed or is deemed to have completed 
the same shall be included in the Active Glass ^[until he is transferred to the reserve 
class by order of the officer commanding the corps or unit.] 

2[ (6) every person who is transferred from the Active Class imder the 
provisions of clause (a) or who on enrolment is assigned lo the Reserve Glass by 
order of the Officer commanding the corps or unit shall be included in the Reserve 
Class.] 

(3) Any emrolled person who ceases 3[ * ] to be a commissioned 

officer of the Auxiliary Force, India, shall thereupon be included in the Class in 
which he would have been included under this section if the provisions of * *] 

sub-section (i), * * ] had not applied to him, and shall undergo periodical 

training accordingly. 

(4) Any person who is under this section included in ^[the Reserve Class] 
may apply to the competent military authority to be included ^[in the Active 
Class] and shall thereupon be deemed to be included in that Class. 

(5) [Omittedby Act X of I gssJ 

VariaUons of training. competent miUtary autliority may, 

® by order m WTiting, — 

(a) on the recommendation of the Advisory Committee, direct that 
any enrolled person included in the Active Class shall, for the purposes of periodical 
training, be included for any stated period in the Reserve Class, or] ; 

(1) on his own motion or on the recommendation of the Ad\dsory Com- 
mittee, reduce the specified amount of training either in individual cases or in 
the case of any unit or part thereof for any stated period. 

(2) The competent military authority shall grant ^[in respect of each in- 
dividual or unit or part thereof] whose training is reduced under clause (b) of 
sub-section (i) a ceitificate setting forth the amount of training to be undergone 
during the said period. 

14. Every enrolled person shall, if and when required by the ^[officer com- 

Medical exanimation. manding the TOrps or unit to which he belongs], 

present himself for such medical examination as may 
be n^essary to determine the extent, if any, to which he is fit to undergo military 
training or to perform military service, before a medical officer appointed or approved 
in that behalf by the competent military authority, and for the purposes of such 
medical examination shall comply with the directions of such medical officer. 


LEG. REF. 

iRepea ed by Act (X of 1933* 


^Substituted by Act X of 1933. 
HDmitted by Act X of 1933. 
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(i) Every person appointed to a corps or unit under section 8 shall, 

. remain in that corps or unit until transferred to another 
corps or unit by, or under the orders of, the competent 
military authority, but no person shall be transferred from the Infantry branch 
to another branch or from one unit to another unit located in the same prescribed 
military area excq)t at his own request. 

(2) Any person so transferred from the Infantry branch to another branch 
may be required to undergo such further preliminary training, not exceed- 
ing eight days, as may be ordered by the competent military authority, 
and thereafter shall undergo the periodical training i[to which he is liable in] 
the branch to which he is transferred : 

Provided that any periodical training already undergone by such person 
in the training year in which he is transferred shall be deemed to have been under- 
gone in such other branch. 

Explanation . — ^For the purposes of this section and of Schedule I, a day 
shall be deemed to consist of four hours of actual military drill or instruction, and 
may be made up of fractions of a day not more than four in number. 

16. (i) Any enrolled persons who leaves his place of residence in India 

_ - . , for the time being and thereby leaves the area command- 

change of residence. ^ competent milit^ authority for that com- 

manded by another shall, if he does not intend to return to the area which he 
leaves, notify the competent military authority commanding that area of his change 
of residence. ^ . 

(2) If such person having intended to return does not return within three 
months, he shall notify the competent military authority as aforesaid immediately 
on the expiry of that period. 

(3) The competent military authority on being notified of a change of 
residence under sub-section (i) or sub-section (2) may, subject to the provisions 
of section 15, transfer such person from the corps or unit in which he is serving to 
another corps or unit. 

17. (i) Any enrolled person who has attained the age of forty-five years or 

Discharee . completed four years’ service from the date of 

® * his enrolment shall, on application made by him in 

the prescribed manner, be entitled to receive his discharge from the Auxiliary Force, 
India. 

(2) An enrolled person who is not entitled to his diifcharge under sub- 
section (i) 2[shall] be discharged by the competent military authority on recom- 
mendation of the Advisory Committee in this behalf. 

(3) Any enrolled person may be discharged by such authority, and 
subject to such conditions, as may be prescribed. 

(4) Notwithstanding anything contained in sub-section (2) or sub-sec- 
tion (3), no enrolled person, who is for the time being engaged in military service 
under the provisions of this Act, shall be entitled to receive ^ discharge before 
the termination of such service.] 

^ No person liable to perform military service 

milling out and embodi- under this Act shall bc required to perform such 

service except — 

(a) when called out with any portion of the Auxiliary Force, India, by 
an order of the senior military officer present either to act in support of the 
civil power or to provide guards which, in the opinion of such officer, arc essential ; 
or 

(i) when any portion of the Auxiliary Force, India, to which he belongs 
has been embodied to support or supplement His Majesty’s regular forces in the 
event of an emergency by a notification directing such embodiment issued by the 


LEG. REF, 

^Substituted by Act X of 1933. 

Shall ” substituted for ” roay ” by Act X 
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Central Government ^ * * *] and pub- 
lished in the Official Gazette ”[ * * * * * ] ; or 

(c) when attached at his own request to any regular forces ; [or, 

(d) When required by an order of the senior military officer present to 
perform for short periods not exceeding three days in duration at any one time 
military service which in the opinion of such officer is essential,]® 

19. No person called out under clause (a), or embodied under clause (6), 

for required to perform military service under clause 
Territorial limits of liabiUty of section 18 shall be required to perform military 

M a. MMb 3 prperibed 
area in which the corps or unit to which he has been 
appointed or is for the time being attached is located, save when it is, in the 
opinion of the senior military officer present necessary to proceed beyond those 
limits in the course of the military operations upon which the corps or unit or any 
portion thereof is for the time being engaged, 

20. Any portion of the Auxiliary Force, India, which, having been called 

out or embodied under section 18, is performing, 
Durationof imlitary sct- military service, shall be replaced by regular troops 

^ g ou or cm o 1- otherwise as soon as circumstances permit, and shall 
not be required to perform such service after such 
rqilacement has been effected to the satisfaction of the senior military officer 
present or after the cancellation of the order or notification under clause (a) or 
(6), as the case may be, of section 18. 

[20-A. (i) If,, as a consequence of his 1 >eing required to perform military 
. service under this Act, ciffier when called put under 

^^tatement in employ- clause (a) or embodied under clause (A) of section 18, 

or when attached to any regular forces under clause (i;) 
of that section otherwise than for a course of instruction, the employment of any 
person is terminated, it shall be the duty of the empl^er by whom such person 
was employed at the time he was so required to' perform military service to rein- 
state him in his employment on the termination of such military service under 
conditions not less favourable to him than those which would have applied to 
him had his employment not been interrupted by his performance of military 
service. 

(2) If an employer refuses to reinstate any such person as required by 
sub-section (i) or denies his liability to reinstate such person, or if for any reason 
the reinstatement of such person is represented by the employer to be impracti- 
cable, either party may refer the matter to the tribunal constituted under section 
9 of the National Service (European British Subjects) Act, 1940, for the hearing 
of matters referred to it under the proviso to section 8 of thsit Act, and that 
tribunal shall after consideration pass an order, either exempting the employer 
from the provisions of this section or requiring him to re-employ such person on 
such terms^ as it thi:^ suitable, or requiring him to pay to such person a sum in 
compensation for failure to re-employ him not exceeding an amount equal to six 
months’ remuneration at the rate at which his last remuneration was payable to 
him by the employer ; and if any employer fails to obey the order of the tribunal, 
he shall be pumdiable with a fine which may extend to one thousand rupees, and 
the Court by which an employer is convict^ under this section may order him 
(if he has not already been so required by the tribunal) to pay the person whom 
he has failed to re-employ a sum not exceeding an amount equal to six months’ 
remuneration at the rate at which his last remuneration was payable to him by 
the employer, and any amount so required by the tribunal to be paid or so order- 
ed by the Court to be paid shall be recoverable as if it were a fine imposed by 
such Court : 

iTAT- j c« ®Words or the Local Official Gazette, as the 

‘Words or any Local Government empower- case may be ** omitted by ibid» 
ed by the Governor-General in Council ” omitted ^Added and inserted by Ordinance (XXVII 

by Government of India (Adaptation of Indian of 194a.) 

Laws) Order, 1937. 
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Provided that in any proceedings under this section it shall be a defence for 
an employer to prove that the person formerly employed by him did not apply 
to the employer for reinstatement within a period of two months from the termina- 
tion of the military service he was required to perforin under this Act. ^ 

21. (0 ] Every commissioned officer of the Auxiliary Force, India, 

when doing duty as a commissioned officer, and 
Application of the Army non-commissioned officer and man of the 

said Force — 

(fl) when attached to or otherwise acting as part of or with any regular 
forces, and 

(i) when called out ^[or required to perform niilitarys ervice] by an 
order, or embodied by a notification, under section 18, 

shall be subject to the provisions of the Army Act and any orders or regulations 
made thereunder, and the said Act, orders and regulations shall apply to every 
such person in the circumstances aforesaid as if the same were enacted in this Act, 
and as if such peiSon held the same rank in His Majesty’s Army as he holds for the 
time being in the said Force, ^[subject in the case of an officer, to the terms of his 
commission and the orders of His Majesty, and, in the case of a non-commissioned 
officer or man, to the orders of the Governor-General.] ® 

®[ (q) Where an offence punishable under the Army Act has been com- 
mitted by any person whilst subject to that Act under the provisions of sub-section ( i ) , 
such person may be taken into and kept in military custody and tried and punished 
for such offence, although he has ceased to be so subject as aforesaid, in like maimer 
as he might have been taken into and kept in military custody, tried or punished if 
he had continued to be so subject ; 

Provided that no such person shall be kept in military custody after he 
has ceased to belong to the Auxiliary Force, India, unless he has been taken into 
or kq)t in military custody, on account of the offence, before the date on which 
he ceased so to belong, nor shall he be kept in military custody or be tried or punished 
for the offence after the expiry of two months from that date, unless his tri^ had 
already commenced before such expiry.] 

22. If any person liable to perform military service under this Act fails to 

comply with an order or notification under section 18 
Refusal to appear for mUi- him out [or requiring him to perform military 

tary service. service]® or embodying him for mihtary service, 

any District Magistrate or Chief Presidency Ms^is- 
trate may, on the application of the com|^ent military authority or of an officer 
empowered by such authority in writing in that behah| cause such person to be 
arrested and brought before him, and, if the Magistrate is satisfied that such person 
has been duly required- to perform military service, the Magistrate may, without 
prejudice to any penalty which such person may have incurred; make over such 
person in custody to the military authorities. 

23. An enrolled person who refuses or without 
Penalties for breach of sec- lawful excuse (the burden of proving which shall lie 
tions 8, i^and i6. upon such person) neglects — 

(a) to comply widi any order under section 8 ; or 

(i) to attend for medical examination, or to comply with the directions 
of the medical officer, as required by section 14 ; or 

(c) to notify -any change of residence as required by section 16 ; 
shall be punishable with fine which may extend to fifty rupees. 


LEG. REF. 

^Inserted by Ordinance 27 of 1942. 

^Section ai was renumbered section 21 (i) 
by Act XXXI of 1923. 

^Added and inserted by Ordinance XXVII 
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24. An enrolled person commits an offence if he, in circtimstances when he 

« is not subject to milit^ law, does any of the follow- 
er o enccs. namely : — 

( i) when on parade or undergoing military training or wearing His Majesty’s 
uniform — 

{a) strikes, or uses or offers violence to or uses threatening or insubordinate 
language to, or behaves with contempt to, his superior officer ; or 

(1) disobeys any standing order of, or lawful command given by, his superior 
officer ; or 

((t) neglects to obey a general or garrison order made specially applicable 
to the Auxiliary Force, India, by the competent military authority ; or 
is in a state of intoxication ; or 

(tf) being a non-commissioned officer strikes or iU-treats any person sub- 
ject to military law or to this Act, or to the Indian Territorial Force Act, 1920, 
who is his suboidianatc in rank or position ; 

(2) without sufficient cause fails to appear at the place of parade at the 
time fixed or to attend at any place in his capacity as a membdt of the Auxiliary 
Force, India, when duly required so to attend or when on parade without suffi- 
cient cause quits the ranks ; 

(3) without sufficient cause fails to perform any part of the training which 
by or under this Act he is required to perform ; 

(4) strikes, or uses or offers violence to, any person whether subject to mili- 
tary law or not in whose military custody he is placed, and whether sudx person 
is or is not his superior officer ; 

(5) resists an escort whose duty it is to arrest him or detain him in mili- 
tary custody ; 

(6) being under arrest or detention or otherwise in lawful military cus- 
tody escapes or attempts to escape ; 

(7) when in charge of any properly belonging to ^[the Crown] or to a 
corps, or unit of the Auxiliary Force, India, makes away with, -or is concerned in 
making away with, any such property ; 

(8) wilfully injures, or by culpable neglect loses or causes injury to, any 
such property as is mentioned in clause (7) ; 

(9) wUlfiilly till-treats a horse or other animal used in the public service ; 

(10) knowingly furnishes a false return or report of the number or state of 
men under his command or charge, or of any money, arms or ammunition, cloth- 
ing, equipment stores or other property in his charge ; 

(11) through design or culpable neglect omits to make or send any return 
of any matter mentioned in clause (10) which it is his duty to make or send ; 

(12) when it is his official duty to make a declaration respecting any matter, 
makes a declaration respecting such matter which he cither knows or believes to 
be false or does not believe to be true ; 

(13) knowingly makes against any person subject to military law or to 
this Act or to the Indian Territorial Force Act, 1920, an accusation which he 
either knows or believes to be false or does not believe to be true ; 

(14) falsely personates any other person at any parade or on any occasion 
when such other person is required by or under this Act to do any act or attend 
at any place, or abets any such act of p«:sonation. 

25* (i) Any person committing any of the offences specified in sub- 
_ , , . _ clauses (i), (c) and (d) of clause (i) or in clauses f2), 

fa (3) (8)a.0j«i(l4)«f«ctton4Lllb.p«.i3to^ 

* with fine wmeh may extend to two hundred rupees. 

(a) Any person committing any other oflFence q)edfied in section 24 
be punishable with imprisonment which may extend to two moi^, or with fine 
which may extend^ to two hundred rupees, or witi both. 


le . J r u (Adaptatioti of Indian Laws) 

Substituted for Qovemment ” by Govern- Order, 1937. 
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26. The competent military authority may in 
Dismissal. discretidn dismiss any enrolled person from the 

Auxiliary Force, India. 

27. The Central Government may prescribe summary and minor punish- 
ment for offences under section 24 or for contraveu- 
Smnxnary and minor 2xiy rule or regulation made under this Act 

punishments. which enrolled persons shall be liable without the 

intervention of a Criminal Court, and the officer or officers by whom and the cir- 
cumstances in which and the' extent to which such summary and minor punishments 
may be inflicted, and the manner in which any such punishment may be enforced: 

Provided that no punishment involving any kind of imprisonment shall 
be imposed as a summary or minor punishment : 

Provided, furthei;, that no summary punishment shall be inflicted in any 
case in which the accused claims to be tried by a Criminal Court. 


i[ 27-A. Where any non-commissioned officer or man of the Auxiliary Force 
is required, by or in pursuance of any rule, regulation 
Presumption as to certain order made under this Act, to attend at any place, 
documents. ^ certificate purporting to be signed by the prescribed 

officer stating that the person so requir^ to attend failed to do so in accordance 
with such requirement, shall, without proof of the signature or appointment of 
such officer, be evidence of the matters stated therein.] 

q8. (i) The ^[Central Government] shall constitute for each prescribed 

^ military area one or more Advisory Committees each 
Ad\'isory ommi ees. consisting of three or more members, of whom one 

shall be the competent military auffiority «[ * * # ] and the others shall be 
persons eligible for enrolment in the Auxiliary Force, India, within the meaning 
of section 4, who shall be appointed annually by, or under the orders of, the 
® [Central Government]. 

(2) Any Advisory Committee constituted for a prescribed military area 
or a part thereof, as the case may be, which includes a Presidency town or any 
other place to which the Central Government may, by order in writing, declare 
this sub-section to apply, ^ shall consist of not less than five members, of whom 
not more than two shall be persons in the service of ®[the Crown]. 

(3) The Central Government shall prescribe the duties, powers and pro- 
cedure of Advisory Committees, and, in particular, the matters in respect of which 
die competent military authority shall be bound to give effect to a recommendation 
of an Advisory Committee unless the ^[Central Government] otherwise directs. 

29. The Central Government may constitute 
any corps or unit and may disband any corps or unit 
constituted imder this Act 


Constitution and disband- 
ment of units. 


Power to make rules. 


30. (i) The Central Government may make 
rules’ to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
powers such rules may — 

(fl) provide for the appointment of enrolling officers ; 

®[ (ad) prescribed the authority which shall be the competent military 
authority for any purpose under this Act] ; 

(b) prescribe military areas for the purposes of this Act ; 

(c) prescribe the manner in which and the conditions subject to which 

European British subjects * * *] naay offer themselves for enrolment 


LEG. REF. 

^Sec. 27-A added by Act X of 1928. 
‘Substituted for “ Local Government ’* by 
Govenunent of India (Adaptation of Indian 
Laws) Older, 1937. 

‘Omitted by Act X of 1933. 

‘For notification applying the provisions of 
this sub-section to the towns of Kangoon and 
Karadii, see Gen. R. and O., VoL IV, p. 599. 
Cb. C. M.-I-16 


‘Substituted for " Government ” by AO., 

‘For notincation under this section, see Genu 
R. and O., VoL IV, pp. 599-607. 

’For notification publishing The Auxiliary 
Force Rifles, 1930, see ibid., p. 607. 

®C 1 . (aa) and portion at the end of d. fr) 
added by Act X of 1933. 

‘Omitted by Act VIII of 1930, 
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nwflM- tWs Act ^[and the conditions governing applications to the enrolled in a 
particular branch, corps or unit] ; “ , , . , 

(<f) the manner in which and the conditions under which persons 

or any of persons liable to military service under this Act may be excused 
fimm- [such service]®. 

(e) prescribe the military training to be undergone by persons liable to 
military trmning trader section 6 but not to military service under section 7 ; 

(f) prescribe the s[conditions governing the grant of, and the] rates of 
pay for, and provide for the grant of allowances, ‘[enrolled persons] ; 

(?) prescribe for any military area which is a railway area or for any area 
beyond the limits of British India the ‘[authority] which shall be deemed [* *] * 

tol)e®[* • * *]the District Magistrate for all or any of the purposes 

of this Act ; and , , . . . , 

(A) provide for any other matter which under this Act is to be or may be 

prescribed. 

(3) Any rule made under this section may provide that a contravention 
thereof mall be punidiable with fine which may extend to fifty rupees. 

(4) The power to make rules conferred by this section shall excqit on the 
first oc^on of the exercise thereof, be subject to the condition of previous publi- 
cation. 

(5) All rules made under this section shall be published m the Official 
Gazette, and on such publication shall have effect as if enacted in this Act. 

31. The Commander-in-Chief of His Majesty’s Forces in India may make 

regulations consistent with this Act and the rules 
Power to make regulations, thereunder providing generally for details con- 

nected with the organisation and personnel of the Auxiliary Force, India, and for 
the duties, equipment, military training, allowance and leave of enrolled persons. 

32. For the purposes of sections 128, 130 and 131 of the Code of Criminal 

Procedure, 1898, all officers, non-commissioned officers 
Certain persons subject to and men liable to perform military service tmder this 

Act who have been appointed to a corps or unit shall 
of lEs Majesty’s Army for deemed to be officers, non-commissioned officers 
ccr am purposes. soldiers, respectively of His Majesty’s Army. 

33. Save as otherwise provided by section 27, no offence under this Act 

„ . I shaU be tried save by a Court not inferior to that of a 

' Presidency Magistrate or a Magistrate of the first class. 

34. No enrolled person shall be liable to pay any municipal or other tax in 

respect of a horse, bicycle, motor-bicycle, motor car 
^ Exemption from local taxa- other means of conveyance which he is authorised 

by a general or special order of the competent military 
authority to ynaintnin in his capacity as a member of the Auxiliary Force, India. 

35. [Amendment of section i, Act XI of 1878.] Repealed by Act I of 1938. 

36. [Repecds^l Repealed by the Repealing Act^ 1927 {XII of 1927). 

SCHEDULE I. 

{See sections g, 11, 12 and 15.) 

Training. 


Preliimnary— 

(«) forin&ntry 


|3S days, and the annual musketry course as laid down 
in regulations. 


LEG. REF. 

^Viie Footnote (8), p. 121. 

^Substituted by Ordinance XXVII of 1942. 
•Inserted by Act X of 1933. 

•Substituted for the words ** persons liable to 
perform military service imder this Act ” by Act 
VI of 1931. 


'Substituted for “authorities” by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 19^. 

•Word “respectively ” omitted by ibid, 
’Words “the Local Government and” omitted 
by Und, 
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3. 


(b) for other branches . . 

Periodical — 

(i) Active class — • 

(a) for infantry . . 

(b) for other branches . . 


40 days, and the annual musketry or eun course as 
laid down in regulations. 


16 days in each training year, and the annual musketry 
course as laid down in regulations. 

20 days in each training year, and the annual musketr>’ 
or gun course as laid down in regulations. 


(2) [Reser\^e Class] — 

(a) for infantry , . 

(b) for other branches 


1 The ^annual musketry course as laid down i[* *] 
} in regulations. 


Note (cf. section 15 ]. — day consists of four and may be made up of fracticns of a day 
hours of actual military drill or instruction not more than four in number, 

[SCHEDULE II.] 

[Enactments repealed.] Reeded by the Repecding Act, igaj {XII of 1937). 


THIS BANKERS’ BOOKS EVIDENCE ACT (XVIII OF 18 gi}.s 

Effect of Legislation. 


Year. 

No. 

Short title. 

Repealed or otherwise how affected by 
Legislation. 

1891 

XVIII 

The Bankers’ Books Evidence 

Repealed in part. Act X of 1914. 

Amended, Acts I of 1893 ; XII of 1900 ; 

Govt, of India (Adaptation of Indian Laws) 
i Order, 1937. 


Act, 1891. 


[iji October^ 1891. 

An Act to amend the Law of Evidence wiA respect to Bankers' Books. 

Whereas it is expedient to amend- the Law of Evidence with respect to 
Bankers’ books ; It is hereby enacted as follows : — 

I. (i) This Act may be called The Bankers’ 
Title and extent. EvtoENCE Agt, 1891. 

(2) It extends to the whole of British India. 

»[ (3) *****]. 

- - 2. In this Act, unless there is something repug- 

^ nant in the subject or context — 

(i) “ company means a company^ registered under any of the enact- 
ments relating to companies for the time being in force in ®[any part oTHis Majesty’s 
dominions] or incorporated by an Act of Parliament or ®[by an Indian Law] or by 
Royal Charter or ’[by] Letters Patent] ; 

(2) ** bank ” and banker ” mean — 

(a) any company carrying on the business of bankers, 

(i) any partner^p or individual to whose books the provisions of this 
Act shall have been extended as hereinafter provided, 


' LEG. REF. 

^In Schedule I, in item No. 2, — 
ia) sub-item (2) has been omitted ; and 
{b) sub-item (3) has be^ re-numbered as 
sub-item (2), and in that sub-item, as so re- 
numbered, in the first column, for the words 
Second (B) Glass Reserve ” the words “ Reserve 
Glass” have been substituted, and in the second 
column, the words “for this class” have been 
omitted by Act X of *1933, sec. 13. 

'^Fqr Statement of Objects and Reasons, 
see of Indian 1891, Pt. V, p. 24 ; for Report 


of Select Committee, see ihid.^ p. 189 ; and for 
Proceedings in Coimcil, see iWd., Pt. VI, pp. 15, 
25, 117, 135 and 140' 

® Repealed by Act X of 1914, Sch. II. 

^ Substituted by Act XII of igoo, sec, 2. 
^Substituted for “ the United Kingdom or in 
any of the colonies or dependencies thereof or in 
British India” by A.O,, 1937. 

•Substituted for ” of tihie G^mor-General in 
Council ” by ibid, 

^Inserted by ibid. 
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(c) any post office savings bank or money order ofiicc ;] 

(3) “bankers* books” include ledgers, day-books, cash-books, account- 
books and all other books used in the ordinary business of a bank ; 

(4) *‘leg^ proceeding” means any proceeding or inquiry in which evi- 
dence is or may be given, and includes an arbitration ; 

(5) “ the Court ” means the person or persons before whom a legal pro- 
ceeding is held or taken ; 

(6) “Judge ” means- a Judge of a High Court ; 

(7) “ trial ” means any hearing before the Court at which evidence is 
taken ; and 

(8) “ certified copy ” means a copy of any entry in the books of a bank 
together with a certificate written at the loot of such copy that it is a true copy of 
such entry, that such entry is contained in one of the ordinary books of the bank 
and was made in the usual and ordinary course of business, and that such book is 
still in the custody of the bank, such certificate being dated and subscribed by 
the principal accountant or manager of the bank with his name and official title. 

3. The Provincial Government may, from time to time, by notification® in 
the Official Gazette, extend the provisions of the Act 
* A provi- to the books of any partnership or individual carrying 

sions of Act. Qjj business of bankers within the territories under 

its administration, and keeping a set of not less than three ordinary account- 
books, namely, a cash-book, a day-book, or journal, and a ledger, and may in like 
manner rescind any such notification. 

4« Subject to the provisitfns of this Act, a certified copy of any entry in a 
bankers’ book shall in all legal proceedings be received 
Mode of proof of entries prima facie evidence of the existence of such entry, 
bankers books. admitted as evidence of the matters, 

transactions and accounts therein recorded in every case where, and to the same 
extent as, the original entry itself is now by law admissible, but not further or 
otherwise. 

5. No officer of a bank shall in any legal proceeding to which the bank is 


LEG. REF. 

^AddedebyAct I of 1893, sec. 2. 

*For notifications, see Bombay Govenment 
1902, Ft. 1 , p. 1289 and as to Madras, 
sec Mad. R. and O., Vol. I (List). 

Sec. 2 (a) (r) : Bank. — See 58 I.G, 893. 

Sec. 2 (3) ; “ Bankers’ Books ” — Meaning 
cw.— As to whether Loan Register in P^iblic 
Debt Office in the Bank of Bengal is a Bankers’ 
book, see 31 0.284=8 C.W.N. 125. 

Sec. 2 (8 ). — Pne to who can inspect and 
obtain certi^ copies, see 31 G. 284=8 C.W.N. 
125. An extract was prepared from the ledger 
books of the bank. It was not a true copy and 
it was signed by the sub accountant for the 
manager. The certificate read as follows : 
**We certify that this is a true extract from the 
books of the bank.’* Heldf that it was not a 
certified copy as defined in S. 2 (8). A.LR. 
1941 Rang. 344. 

&a. as to copy of entry in the books of 

a Bank not falling within the d^nition of com- 
pany. 4 G,W.N. 433 (F,B,) ; i8 A. at pp, 94- 
95. As to who could order production of books, 
see 32 G. 498. 

Seo, 5.— -Sec. 94 (3) of Or. P. Code does not 
exempt Bankers* from production before 
the Police, and an officer in change of a Police- 
station conducting an investigation is entitled 
to inspect them even without an order of Court 


Sec. 5 of this Act does not prevent him from 
doing so, as proceedings before him are not legal 
proceedings as defined in the Act. 17 L. 593= 
38 P.L.R. 1042. There is really no ccS^Ua between 
S, 94 of the Cr.P. C. and the Bankers* Books Evidence 
Act, S. 5 of the latter Act is the only section 
which can be relied upon as containing any- 
thing inconsistent with S. 94, Gr. P. Code. But 
all that S. 5 of that Act enacts is that no officer 
of the Bank shall in any legal proceeding to 
which the Bank is not a party be compellable 
to produce any bankers' book the contents of 
which can be proved under the Act or to appear 
as a witness to prove the matters, transactions 
and accounts, etc., unless by order of the 
Court or Judge made for sp3d^ cause. 
^^Coutf* includes a Magis^ate iiying a criminal 
case, so that a Bank cannot be compelled to 
produce its books without an order of t^ 
Court ‘Tor special cause.” But there is no 
reason at all why an order made under S. 94, 
Gr. P. Code,' should not be regarded as a 
sufficient order for the purpose of S. 5 of the 
Bands’ Books Evidence Act. There is noth- 
ing in that Act which prevents an order being 
made under S. 94, Gr, P. Code, in the proper 
case. In a prosecution against the auditors of a 
Bank for of&xuces in respect of frlse statements 
in the balance-sheet of ffie Bank certified by 
them as correct, an order for production can lauh 
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^ . not a party be compellable to produce any banker’s 

not 'tS>e5fbk to contents of which can be proved under this 

produce books. or to appear as a witness to prove the matters, 

transactions and accounts therein recorded, unless by 
order of the Court or a Judge made for special cause. 

6. (i) On the application of any party to a legal proceeding, the Court or 

^ j a Judge may order that such party be at liberty to 

inspect and take copies of any entries in a banker’s 
° J g ■ hook for any of the proses of sudi proceeding, or 

may order the bank to prepare and produce, within a time to be specified in the 
order, certified copies of all such entries, accompanied by a further certificate 
that no other entries are to be found in the books of the bank relevant to- the matters 
in^ issue in such proceeding, and such further certificate shall be dated and subs- 
cribed in manner hereinbrfore directed in reference to certified copies. 

(2) An order under this or the preceding section may be made either with 
or without summoning the bank, and shall be served on the bank three clear days 
(exclusive of bank' holidays) before the same is to be obeyed, unless the Court or 
Judge shall otherwise direct. 

(3) The bank may at any time before the time limited for obedience to 
any such order as aforesaid either offer to produce their books at the trial or give 
notice of their intention to show cause against such order, and thereupon the 
same shall not be enforced without further order. 

7. (i) The costs of any application to the Court or a Judge under or for 

the purposes of this Act and the costs of anything done 
^ ’ or to be done imder an order of the Court or a Judge 

made under or for the purposes of this Act shall be in the discretion of the Court 
or Judge, who may further order such costs or any part thereof to be paid to any 
party by the bank if they have been incurred in consequence of*any fault or improper 
delay on the part of the bank. 

(2) Any order made under this section for the payment of costs to or by 
a bank may be enforced as if the bank were a party to the proceeding. 

(3) Any order under this section awarding costs may, on application to any 
Court of Civil Judicature designated in the order, be executed by such Court as if 
the order were a decree for money passed by itself : 

Provided that nothing in this sub-section shall be construed to derogate 
from any power which the Court or Judge making the order may possess for the 
enforcement of its or his directions wiSi respect to die payment of costs. 


fully be made under S. 94, Cr. P, Code, but it 
should be made, in the case of bankers’ books, 
very cautiously and carefully drafted. A routine 
order ex parte is generally mdesirable. The pro- 
secutor who applies for an order and for in- 
spection of the books produced should be 
r^uired to st^te before the issue of the order 
not only what books he requires to be produced 
but also why thdr production is necess^ with 
specific reference to the allegations in his com- 
plaint. Am^ing in the nature of a roving or fishing 
inspection of the books of a Bank should be ^evented. 
But the ppsecution cannot be denied the right 
of inspection of documents the production of 
which has been held to be necessary or desirable 
for the purpose of the trial and whidi have 
been held to be relevant after considering the 
objections of the party producing. I.L.R. 
{1938) Bom. 31. 

Sec, 6 , — An order under the section can- 
not, ordinarily in the absence of special cir- 


cumstances, be made without notice to the 
other sida. 5 Bom.L.R. 865 ; 193s B. 428. 
See also 20 M. 1 89 ( i g6) . A Bank under S. 6, 
sub-S. (3) of Act statutory right to object 
to any order directing inspection to be given of 
its books. It is not the practice of the Court 
to allow inspection of bankers’ books under the 
A^ unless a prima facie case is made out for 
thinking that there is some matter on which the 
books of the Bank are bound to be relevant. 
Courts have no doubt very wide powers of order* 
ing production and directing inspection of docu- 
ments but such an order against a person, not a 
parW to the proceedings involves a serious in- 
road upon his normal ^hts as a citizen. Ciourts 
are always averse to giving anyt^g in the nature 
of a roving or fismng commission to inspect 
documents, I.L.R. (1938} B, 1 19 » 39 Bom. L, 
R. ii 87=A.I.R. 1938 B. 33 (S.B.). No revi- 
sion from order under the section. 237 F.L.R. 
1900. 
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Effect of subsequent Legislation. 


Year. 

1 

No. , 

i 

1 Short title. I 

1 1 

Repealed or otherwise how affected by 
Legislation. 

1926 

IB 

1 The Indian Bar Councils j 
Act, 1926. 

1 Amended by Act XIII of 1927. 


An Act to promdefor the constitution of Bar Councils in British India and 
for other purposes, 

VfTiiERiE.AS it is expedient to provide for the constitution and incorporation 
of Bar Councils for certain Courts in British India^ to confer powers and impose 
duties on such Bar Councils, and to consolidate and amend the law relating to 
legal practitioners entitled to practise in such Courts ; it is hereby enacted as 
follows : — 


Preliminary. 

extent, appli- I. (j) This Act may be called The Indian Bar 
cation and commencanent. Councils Act, 1926. ' 

(2) It extends to the whole of British India, and shall apply to the High 

Court of Judicature at Fort William in Bengal, and at Madras, Bombay, Allahabad 
•-[and] Patna * * * ] and to such other High Courts within the 

meamng of clause .(24) of section 3 of the General Clauses Act, 1897, as the ^[Pro- 
jwnaal Government] may, by notification® in the Official Gazette declare to be 
High Courts to which this Act applies. 

(3) This section and sections 2, 17, 18 and 19 shall come into force at 
once ; and the Central Government may, by notification® in the Official Gazette 


LEG. REF. 

^For Stotemeut of Objects and Reasons, se< 
of ^dia^ Pt. V, p. 5 ; and for Repon 

of Select Committee, see p. 119, 

3 Inserted by A.O., 1937. 

®Words “ and Rangoon omitted by ibid, 
^Substituted for “ Go\»emor-General ir 
Council” by ibid, 

. or notification declaring the Chief Court 0; 
Oudh to be a 'High Court to which this Ad 
applies, see GasjitU of Mia, 1928, Pt. I, p. 325. 

* ^or such notification appointing the is’ 
March, 1928, as the date on which the rest oi 
thc^ Act will come into force in respect of the 
Chief Court of Oudh and secs. 3 to 7 in respect 
of Calcutta High Court, see Gazette oflndia^ 1928, 
Pt. I, p. 325 

Provisions of secs. 8-16 came into force from 
he 1st July, 1928, in respect of Calcutta Higl 
oiirt, see Gazette of Mia, 1928, Pt. I, p.’ 382. 


The rest of the Act came into force from 
the x6th July, 1928, in respect of Madras High 
Cdurt, see Gazette of Mia, 1928, Pt. I, p. 382 ; 
in respect of Allahabad High Court from ist 
June, 1928, sec Gazette of Mia, 1928, Pt. I, p. 400 ; 
in respect of Patna High Court, from xst January, 
1929, see ibid., p. 703 ; in respect of Bombay 
and Rangoon High Courts, from ist January, 
1929, see ibid., p. 714. 

-Sec. I : (Per Sulaiman, Batierjee and Sen, JJ ,) . — 
Independently of this Act, the High Court does 
no longer possess any inherent jurisdiction to 
punish an advocate for professional misconduct or 
to adopt a procedure for enquiry other than that 
laid down in the Act or to pass an order fox 
costs against him or to impose a fine not contem- 
plated by the Act; ^30 A. 225=a52 A. 619=* 
1930 A.LJ. 402 (F.B.). 
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direct that the other provisions of this Act, or any provision thereof specified in 
the notification, shall come into force in respect of any High Court to which this 
Act applies on such date as he may by notification appoint. 

2. (i) In this Act, unless there is anything repug- 
nant in the subject or context, — 


Interpretation. 


(a) “ advocate means an advocate entered in the roll of advocates of 
a High Court under the provisions of this Act ; 

(b) “Advocate-General” includes where there is no Advocate-General, 
the Government Advocate and, where there is no Advocate-General or Govern- 
ment Advocate, such officer as the Provincial Government may declare to be the 
Advocate-General for the purposes of this Act ; 

(c) “ High Court ” means a High Court to which this Act applies, and 

(d) “ prescribed ” means prescribed by rules made under this Act. 


(2) In this Act “ the Provincial Government ” means, in relation to 
any High Court, the Provincial Government of the Province in which the IBgh 
Court has its principal seat.] 


Constitution of Bar Councils. 

Constitution and incorpo- 3. (i) For every High Court a Bar Council shaU 

ration of Bar Councils. be constituted in the manner hereinafter provided. 


LEG. REF. 

1 Sub-sec. (a) of sec. 2 inserted by A.O., 1937. 

The High Court has power to refuse admission 
to the Bar to any person at its discretion. But 
weight should be attached to the recoxxunenda- 
tion of the Bar Council which represents the view 
of the legal profession. 1 930 A. 22 — 1 929 A.L. J. 
1105=123 I.C. 683; 1241.0.659=5 Luck, 
615. 

Advocates enrolled in the Madras High Court 
under the provisions of the Act, are entitled to 
act and plead in the insolvency jurisdiction of the 
High Cfourt. 52 M. 92=1928 M. 1182=55 
hI*L.J. 55^" 

All judicial officers should keep a vigilant eye 
on the conduct of legal practitioners of whatever 
status and should in proper cases institute in- 
quiries under the Act according to the status of 
tile legal practitioner concerned ; but legal 
practitioners are entitled also to the ptotection of the 
Court and inquiries should not be instituted' or 
complaints made without having given very 
gmve consideration to the reasonable proba- 
bility of the case against the legal practitioner 
being well founded. As much injustice may 
be done to a legal practitioner by ill-conceived 
proceedings against him as may be done to the 
public interest and to the general body of legal 
practitioners by failure to keep a vigilant eye 
upon and take proper and strong action against 
cases of misconduct. Complaint rejected. 1931 
A.L.J. 678=I93 'i.A. 580. 

In a proceeding against a legal practitioner 
under the Act it is open to the High Court to 
consider the case on* the evidence and arrive at 
a dijfferent conclusion to that of the Bar Tribunal. 
1030 M^W.N. a 16. An advocate convicted for an 
Offence of perjury although struck off the roll of 
vakils must be dealt with under the Act, he 
having been enrolled as the Advocate of the 
High Court under the provisions of the Act, 
131 I.C. 67=8 O.W.N, 267=1931 O. 161. 

Where the High Court went into the report 


of the Bar Council and inflicted punishment 
on a legal practitioner, and a counsel appear^ 
on behalf of the Bar Council all the time, held, 
that the legal practitioner should be directed 
to pay a fee to the counsel. 1930 M.W.N. 2x6. 
Where a complaint against legal practitioner 
is made before the Act came into force but the 
enquiry takes place under the Act, the High 
Court has the power to direct the practitioner to 
pay the costs of Ike proceedings before the Tribunal 
and before the BSgh Court. 54 M. 857=134 
I.C. 33=61 M,L.J. 148 (F.B.). 

Befbre the Court will set aside a bar 
council election because of certain irregu- 

larities in the conduct of the election, it 
must be satisfied that the election was not an 
election in substance conducted under existing 
law according to the rules framed for the holding 
of the election. An election ought not to be held 
void by reason of transgressions of the lavr 
committed ivithout any corrupt motive in the 
conduct of the election, if the Court is satisfied 
that the result of the election was not and could 
not have been affected by those transgressions. 
A. 295 = 157 I.C. 220. 
advocate who has once been consulted by' 
a party is not thereby debarred firom appearing 
for the opposite pax^ for all times. He is &ee 
to accept a brief against him, if he has not 
receiyed any information of a confidential nature 
from the party who consult^ him. The onus 
of proving that such information was conveyed 
lies and lies heavily on the farty seeking to 
restrain the advocate’s appearance. I.L.R. 
(1940) All. 262=1940 A.L,J. i 70=A.LR. 1940 
All. 233. See also ii O.W.N. 23=1934 Oudh 
58 (S.B.). 

Sec. 2 (0 : High Court. — High Court referr- 
ed to in tile Act is a chartered High Court. 
Benares State Chief Court is neither a High 
Court within the meaning of the Act nor sub- 
ordinate to the Allahabad High Court. 1930 
A. 91 (0=27 A.L.J. 1195. 
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(2) Every Bgr Council so constituted shall be a body corporate having 
perpetual succession and a common seal with power to acquire and hold property, 
both movable and immovable and to contract, and shall by the name of the Bar 
Qoxmcil of the High Court for which it has been constituted sue and be sued. 


Composition of Bar 4. (i) Every Bar Council shall consist of fifteen 

Councils. members, of whom — 

(fl) one shall be the Advocate-General ; 

(1) four shall be persons nominated by the High Court, of whom not more 
than two may be Judges of that Court ; and 

(c) ten shall be elected by the advocates of the High Court from amongst 
their number. 

(2) Of the elected members of every Bar Council not less than five shall 
be persons who have for not less than ten years been entitled as of right to 
practice in the High Court for which the Bar Council has been constituted. 

(3) Of the elected members of the Bar Councils to be constituted for the 
High Courts of Judicature at Fort William in Bengal and at Bombay such pro- 
portion as the High Court may direct in each case shall be persons who have, for 
such TninimiiTn period as the High Court may determine, been entitled to practice 
in the High Court in the exercise of its original jurisdiction, and such number 
as may be fixed by the High Court out of the said proportion shall be barristers 
of England or Ireland or members of the Faculty of Advocates in Scotland. 

(4) There shall be a Chairman and Vice-Chairman of each Bar Council 
elected by the Council in such manner as may be prescribed: • 

Provided that the Advocate-General of Bengal, Madras and Bombay sl^l 
be Chairman ex-qfficioy respectively, of the Bar Councils constituted for the High 
Courts of Judicature at Fort William, in Bengal, at Madras and at Bombay. 


5. (i) Notwithstanding anything contained in clause (r) of sub-section (i) 

of section 4, the elected members of the first Bar 
^ Special provisions regard- Council constituted under this Act for any High Court 
hiv O^cUs^ ^ shall be elected by and from amongst the advocates, 

vakils and pleaders who are on the date of the election 
entitled as of right to practise in the High Court. 

(2) The terms of office of the nominated and elected members of any 
such fmst Bar Council shall be three years from the date of the first meeting of 
the Council. 

6- (i) consistent with this Act, may be 

of “ade to provide for the following matters, namely 

(a) the manner in w^hich elections of members of the Bar Council shall 
be held ; the method of determining ; in accordance with the provisions of sub- 
sections (2) and (3) of section 4, the candidates who shall be declared to have 
been elected ; the manner in which the result of elections shall be published ; and 
the -manner in which and the authority by which doubts and disputes as "to the 
validity of an election shall be finally decided ; 

( 5 ) the terns of office of nominated and elected members of the Council ; 

. (c) the filling of casual vacancies in the Council ; 

(d) the convening of meetings of the Council, and the quorum necessary 
for the transaction of business thereat ; 

(e) the manner of election and the respective terms of office of the Chair- 


Segs. 4 to 8.*— These secs. 4 to 8 must be read 
together. 163 I.C. 5io« i936 Sind 75 (S.B.), 

Sec. 5 (2). — ^Therc is nothing in the section 
which prevents rules being framed whereby 
certain members elected to ttie first Bar Council 
may continue in office thereafter so that a certain 
continuity may be maintained between that 
Council and its successor. 163 I.C. 5io»zg36 


Sind 75 (S.B.). 

Sec. € (x) (6) and (4), — ^The powers^ conferred 
by this section to provide for retirement of 
mcimbers from office bv rotation, relate to the 
first Bar Coxmcil also, and are not coxffined ta 
its successors alone. 163 I.C. 5io=»A.I.R. 
1936 Sind 75 (S,B.). 
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menj in cases where the Chairman is to be elected, and of the Vice-Chairman ; 
and ; 

(/) any matter incidental or ancillary to any of the foregoing matters. 

(2) The first rules under this section shall be made by the High Court, 
but the Bar Council may thereafter, with the previous sanction of the High Court, 
add to, amend or rescind any rules so made. 

(3) No. election of a member or members to the Council shall be called in 
question on the ground that due notice thereof has not been given to any person 
entitled to vote thereat, if notice of the date fixed for the election has, not less than 
thirty days before that date, been published in the Official Gazette of the Pro- 
vince, or of each province as the case may be, in which the High Court exercises 
jurisdiction. 

(4) Rules made under clause ( 4 ) of sub-section (i) may provide for the 
retirement of members from office by rotation and for the manner in which the 
order of such retirement shall be determined. 


Power of Bar Councils 
make bye-laws. 


to 


7. The Bar Council may make bye-laws consis- 
tent with this Act and any rules made thereunder to 
provide for any of the following matters, namely : — 

(a) the appointment of such ministerial officers and servants as the Bar 
Council may deem necessary, and the pay and allowances and other conditions of 
service of such officers and servants ; and 

( 4 ) the appointment and constitution of Committees of the Council, the 
procedure of such Committees, and the determinadon of die powers or dudes of 
the Council which may be delegated to such Committees. 


8 . 


Enrolment of Advocates. 


Admission and enrolment of advocates* 

(i) No person shall be entided as of right to pracdse in any High Court, 
unless his name is entered in the roll of the advocates 
of the High Court maintained under this Act ; 
Provided that nothing, in this sub-section shall apply to any attorney of 
the High Court. 

(2) The High Court shall prepare and maintain a roll of advocates of the 
High Court in which shall be entered the names of— 

(a) all persons who were, as advocates, vakils or pleaders, entided as of 
right to practise in the High Court immediately before the date on which this 
section comes into force in respect thereof ; and 

( 4 ) all other persons who have been admitted to be advocates of the High 
Court under this Act : 


Provided that such persons shall have paid in respect of enrolment the 
stamp duty, if any, chargeable under the Indian Stamp Act, 1899, and a fee, 
payable to the Bar Council, which shall be ten rupees in the case of the persons 
referred to in clause (a) and in other cases such amount as may be prescribed. 

. C (3) Entries in the roll shall be made in the order of seniority, and such 
seniority shall be determined as follows, namely : — 

(a) all such persons as are referred to in clause (a) of sub-section (2) shall 
be enter^ first in the order in which they were respectively entitled to seniority 
inter se immediately before the date on which this section comes into force in respect 
of the High Court ; and 


Sec. 6(a).— Where in framing the rules, 
thm is substantial compliance with the pro- 
visions of the Act, the omission on the part of the 
Bar Council strictly to follow ffie procedure 
enjoyed in sec. 6 (a) does not amount to an 
illegality and it is no more than an irregularity. 
I.G. aao«i935 A. 295. 

EC. 8 : Practice— h&ANmo of.— Advocates 
enrolled in the High Court of Madras are entitled 
not only to appear and plead but also to act 
in the insolvency jurisdiction of the High Court. 
52 M. 9a=55 M.L.J. 551=1928 M. ix8a. An 
Pr C. M.-I— 17 


agent with a power-of-attomey to appear and 
conduct judicial proceedings has no right of 
audience in Court. Nor is he entitled to notice 
if his principal wants to appear and conduct the 
proceedings himself in person or appoints an 
advocate to appear for him. Such a power-of- 
attomey agent cannot carry on business as a 
solicitor or attorney against drafting, engrossing 
and filing plaint. Judge’s summons, afiddavits 
and generaUy issuing legal process and charge 
fees to the principal. 46 L.W. 734= 1937 M,W. 
N. xo6o. 
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(b) the seniority of any other person admitted to be an advocate of the 
High Court under this Act after the date shall be determined by the date of his 
adxxiission3 or, if he is a barrister, by the date of his admission or the date on which 
he was called to the Bar, whichever date is earlier : 

Provided that, for the purposes of clause (J), the seniority of a person who 
before his admission to be an advocate was entitled as of right to practise in another 
High Court shall be determined by the date on which he became so entitled. 

. (4) The respective rights of pre-audience of advocates of the High Court 
shall be determined by seniority ; 

Provided that the Advocate-General shall have pre-audience over all other 
advocates and King’s Counsel shall have pre-audience over all advocates except, 
the Advocate-General.]^ 

1(5) The High Court shall issue a certificate of enrolment to every person 
enrolled under this section. 

^(6) The High Court shall send to the Bar Council a copy of the roll as 
prepared under this section, and shall thereafter communicate to the Bar Council 
all alterations in, and additions to, the roll as soon as the same have been made. 

The Bar Council shall enter in the copy of the roil all alterations and 
additions so communicated to it. 


LEG. REF. 

^Sub-secs. (3) and (4) inserted and Sub- 
secs. (5), (6) and (7) re-numbered-by Act XIII 
of 1927. 

Sec. 8 (4) : Actino Advocate-general — 
Right of Pre-audience. — ^The Acting Advocate- 
General is entitled as mucii as the Advocate- 
General, to a right of pre-audience over all 
other advocates in respect of all business whether 
for the Crown or of a private nature. 136 I.C. 
793=33 Bom.L,R, 1500 (F.B.). 

Secs. 8 and 9. — ^The petitioner, an advocate 
of the Rangoon High Court, who had obtained 
the law degree of the Rangoon University, was 
enrolled as an advocate of the Rangoon High 
Court long before the province of Burma was 
separated from British India under the Govern- 
ment of India Act of 1935. As a result of die 
invasion of Burma by the Japanese, the peti- 
tioner came over to Madras where he was born, 
and applied to the High Court at Madras for 
enrolment as an advocate of that High Court. 
The Bar Coundl of Madras passed a resolution 
under ^ the proviso to R. 16 of the Madras Bar 
Council Rules, recommending exemption &om 
strict compliance with the rules requiring study 
for one year as a pupil in the chambers of an 
advocate practising in Madras and the passing 
of the prescribed examination etc. The peti- 
tioner who had already paid the stamp fee 
under Art. 30 of the Indian Stamp Act to the 
Rangoon ]ffigh Court for his enrolment there 
also applied for exemption from paying the 
strap fee over again for his enrolment in the 
High Court at Madras. Held, (i) that the case 
was a fit one for granting an exemption from 
strict compliance with the Madras Bar Council 
Rules relating to enrolment ; (2) that the peti- 
tioner, having once paid the stamp fee, as 
required by Art. 30 of the Stamp Act to the 
Rangoon High Court, which had the status of 


an Indian High Court ” at that time, crae 
within the exemption contained in that Artide, 
and was not therefore bound to pay fresh stamp 
fee on his enrolment in the High Court of 
Madras. I.L.R, (194a) Mad. 663=»55 L.W. 
327—A.I.R. 1942 Mad. 455= (1942) X M.L,J. 
599 (F.B.). The appHcant passed his 

law examination in 1919 ; he was enrolled 
as a pleader in 1920 and as a pleader of the 
first grade in 1922. He applied for admission 
as an advocate of the Chief Court, which appli- 
cation was objected to by the Bar Council, 
It was found from record that in a suit wherein 
he had appeared, even though he had reedved 
a payment of a sum which was due on a decree 
passed in favour of the decree-holder he had 
retained the money from August 1924 till April 
1926, and had then paid to the decree-holder, 
under circumstances not free from suspidon. 
Held, that in this instance the Bar Coundl had 
not acted otherwise than honestly, fairly and 
’ivithout prejudice and therefore the applicant 
was refused admission as an advocate of the 
Chief Court. 6 O.W.N. 1080=1930 Oudh 121 
=5 Luck. 615. 

If the Bar Coundl can establish that as fair- 
minded men, who have treated the application 
for admission as advocate on its merits and in a 
reasonable manner, they are convinced that a 
certain member of the profession does not deserve 
to be enrolled as an advocate and that his enrol- 
ment will be prejudidal to the credit of the body 
of advocates their objections should prevail. 
It may not be that the conduct in question de- 
serves suspension or removal. Such conduct 
may not be such as to debar the applicant from 
practising in the Courts subordmate to the 
Chief Court. It may well be said that a man is 
not good enough to be an advocate, although 
he may be allowed to practise in such Courts. 
6 O.W.N. 1080=1930 Oudh I2I. See also 1930 
A. 22=123 IrC. 683. 
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9. (i) The Bar Council may, with the previous 
Qualification and admis- sanction of the High Court, make rules to regulate the 

sion of advocates. admission of persons to be advocates of the High 

Court : 

Provided that such rules shall not limit or in any way. affect the power of 
the High Court to refuse admission to any person at its discretion. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rtdes shall provide for the following matters, namely : — 

(a) the qualifications to be possessed by persons applying for admission 
as advocates ; 

(b) the form and manner in which applications shall be made to the High 
Court for admission ; 

(c) the giving of notice by the High Court to the Bar Council of all such 
applications ; 

(d) the hearing by the High Court of any objection preferred on behalf 
of the Bar Council to the admission of any applicant ; and 

(e) the charging of fees payable to the Bar Council in respect of enrolment. 

(3) Rules made under this section shall provide that no women shall be 
disqualified for admission to be an advocate by reason only of her sex. 

(4) Nothing in this section or in any other provision of this Act shall be 
deemed to limit or in any way affect the powers of the High Court of Judicature 
at Fort William in Bengal and at Bombay to prescribe the qualifications to be 
possessed by persons applying to practise in those High Courts respectively in 
the exercise of their original jurisdiction or the powers of those High Courts to 
grant or refuse, as they think fit, any such application [or to prescribe the con- 
ditions under which such persons shall be entitled to practise or plead.] ^ 

Misconduct. 

10. (i) The High Court may, in the manner 
advocate for hereinafter provided, reprimand, suspend or remove 

^ • jfrom practice any advocate of the High Court whom it 

finds guilty of professional or other misconduct. 


LEG. REF. 

^Inserted by Act XIII of 1927. - 


Sec. 9, — Under Riiles framed by Karachi 
Bar Council, an application for enrolment will 
be dismissed in the absence-of the receipt for the 
payment of fees attached to it. 158 I.C. 57= 
Sind 1 80 (S.B.). Under Rules framed by 
Court, the applicatoin should be accom- 
panied by a certificate or other proof that the 
applicant has taken the degree; and a mere 
certificate from the District Court that he has 
been allowed to practise there is not sufficient. - 
158 I.C. 707-1935 Sind 196. 

Sec. 9 (4). — ^"-High Court” referred to in 
Bar Couneik Act, R. i (All.) is a Chartered High 
Court. 1929 A.L.J. 1195=1930 A. 91 (i), 
Benares State Chiep Court is neither a 
High Court within the meaning of Bar Council, 
R. I, nor is it subordinate to the Allahabad High 
Court, and hence, a legal practitioner who 
enrols himself as a pleader in Allahabad District 
Goturt and practises in the Benares State Courts 
cannot be treated as having practised in any 
High Court or a Court subordinate to Allahabad 
High Court and as such he is not entitled to be 
enrolled as an advocate of the Allahabad High 
Court. ' 1929 A. L.J, 1195=1930 A. 91 (i). Zee 
also 1930 A.L.J. 839=1930 A. 887. 

The Subordinate Courts referred to in the 
proviso to R. 1 (All.) are Courts within the 
province. Cotais in AJmerc are not Courts . 


subordinate to the Allahabad High Court, 
1930 A.L.J, 839= 128 I.C. 388= 1930 A. 887. 

Rule 10 of the Appellate Side Rules of the 
Bombay High Court is not ultra vires. Advocates 
on the Appellate Side did not come within the 
definition of ” pleader ” as defined iif sec. 4 of 
the Cr. P. Code for the purposes of the Sessions 
Court because they are not authorised by law 
for the time being in force to practise in that 
Court. So, they have no right of audience in 
the Sessions side of that Court. 36 Bom.L.R. 
I ='1934 B. 70=58 B. 456 (F.B.). 

Sec. 10,— Unprofessional conduct — ^Notice is- 
sued by High Court after the Act came into 
force — Ultra vires. See 51 A. 79. See also 1930 
A. 225=52 A. 619 (F.B.). 

The jumdiction under the Bar Councils Act 
is one which ought to be circumspectly exercised. 
Thoi^h it is true that a deliberate fiaud of a 
criminal character committed on a client must 
necessarily amount to professional misconduct 
in an advocate, it does not follow that the 
^edal tribunal created by the Bar Councils 
Act is one which ought necessarily to deal, at 
any rate in the first place, with every ca^ in 
wmch an advocate is charged with committing 
a fraud or other crime in relation to his pro- 
fessional practice. A distinction^ should be 
drawn between misconduct which is of a purely 
professional character and misconduct which 
also lies within the ambit of the criminal law. 
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( 2 ) Upon receipt of a complaint maede to it by any Court or by the Bar 
Council, or by any other person fliat any such advocate has been guilty of mis- 
conduct, the High Court shall, if it does not summarily reject the complaint, refer 
the case for inquiry either to the Bar Council, or, after consultation with the Bar 
Council, to the Court of a' District Judge (hereinafter referred to as a District Court) 
and may of its own motion so refer any case in which it has otherwise reason to 
believe that any such advocate has been so guilty- 


In the former case the special tribunal contem- 
plated by the Act is a proper one to deal exclu- 
fflvely with purely professional delinquencies. 
But in the latter class of misconduct, the special 
tnbunal^under the Act vAU not in all cases usurp 
the functions of a Gi\'il or Criminal Court and 
simple cases such as a charge of misappropri- 
ation should be dealt with under S. 10 only, 
after the complainant has taken such steps, if 
any, as he may be advised to take to establish 
either the guilt of the practitioner in question 
in a Criminal Court or his liability in a Civil 
Court. Should either of those proceedings be 
taken and terminate in the framing of the 
diarges levelled by the complainant against the 
advocate in question, then it will be possible for 
him to approach the High Court again under 
the Bar Councils Act. I.L.R. (Z94Z) All. 592= 
1941 AX.J. 390=A.I.R. 1941 All. 280 (S-B.) 
It is obligatory on the part of a District Judge 
who is directed by the H^h Court under S. 10 
(s) to hold an inquiry into the conduct of an 
Advocate practising in tlie district, who has 
been accused of misappropriation of client’s 
money, to hold the inquiry after framing a 
charge. The failure on tlie part of the District 
Judge to frame a charge ^dtiates the whole of 
die proceedings. 57 L.W, 97=sI.L.R. (1944) 
]^d. 397=A.I.R. 1944 Mad. 247= (1944) * 
M.L.J. 124 (F.B.), 

Locus STANDI TO MAKE COMPLAINT. — It is OpCn 
to any person to complain to the Court as to 
the undesirability of certain remeirks made by 
a Counsel during the course of a trial. Where 
a Mahammadon counsel made some communal 
remarks Aring the course of a trial, it is open 
to the Hindu Association to make a complaint 
to the High Court to take action in the matter. 
162 I.C. 919=37 Cr.L,J. 783=1936 Sind 49. 

Contempt of Goukt, — I n re Wallace (L.R. 

I P.G. 283) is no authority for holding that an 
advocate should never be punished professionally 
for contempt of Court committed by him in his 
personal capacity, however gross the offence may 
be. Each case must be dealt with according to 
the circumstances. Where a pleader in hb 
capacity as a suitor in the Small Cause Court 
made a grossly improper remark reflecting 
upon the Judges of the High Court who at that 
stage had no concern whatever with the suit 
and a gratuitous hit at the Chief Justice without 
the slightest justification and was fined Rs. 75 for 
contempt of ^urt, keldt that the fine was not 
under the circumstances suflicient and that 
he should be suspended from practice for six 
months. 55 A. 148=1933 A. 224. But see also 
1932 A, 492 (S.B.y An Advocate deliberately 
making false allegations involving mputoHons 
upon the fairness and impartiality of judicial 
officers in proceedings connected with an execu- 
tion case to which he was himself a party can- 
not be punished under the disciplinary side 


under this Act. 1932 A.L.J. 773=1932 A. 492 
(S.B.). 

What is misgonduct— Discretion of Court. — 
The words “ professional or other misconduct ” 
in sec. 10 (z) should be read in their plain and 
natural meaning . The legislature intended by 
the aforesaid words to confer on the High Court 
jurisdiction to take action in all cases of mis- 
conduct in a professional or other capacity. 63 
G. 867=37 Gr.L.J. 534=40 C.W.N. 366=1936 
G. 158 (S.B.). The word “ may ” in sec. 10 (i) 
makes it plain that while the High Court has 
unrestrict^ jurisdiction in all cases of miscon- 
duct, a discretion is left to the Court to take 
action in suitable cases only. It is not possible 
to lay down any hard and fast rule or any general 
principles with regard to exercise of such dis- 
cretion. It must be exercised judicially. Ibid, 
The test that the Court has to* apply in consider- 
ing whether an advocate should be struck off 
the roll is whether his proved misconduct is 
such that he must be regarded as unworthy to 
remain a member of the profession and unfit to 
be entrusted with the responsible duties that an 
advocate is called upon to perform. Ibid. See 
also 59 B. 57=36 Bom.L.R. 1136; 59 B, 676 
(P.G.) Cl. 10 of me Letters Patent which empowers 
the High Court to remove or suspend from 
practice advocates, vakils, or attorneys on 
“ reasonable cause ” gives a wide discretion to 
the Court in r^ard to the exercise of this dis- 
ciplinary authority. Reasonable cause^^ in the 
clause means the same as professional or other mis- 
conduct under S. 10 of die Bar Councils Act. 
** Misconduct ” is a sufficiently wide expression; 
it is not necessary that it should involve moral 
turpitude. Any conduct which in any way 
renders a man unfit for the exercise of his pro- 
fession or is likely to hamper or embarrass tbe 
administration of justice by the High Court or 
any of the Courts subordinate thereto may be 
considered to be misconduct calling for discipli- 
nary action. ^Vhat the Court has to consider is 
the conduct of the Advocate or Attorney as it 
affects his position as an Advocate or Attorney 
and his relations to the Court. 43 Bom. L.R. 
250. An advocate was cotivictcd for submitting 
a false return of his income to the income-tax authorises 
and for taking up a false defence and maintain- 
ing it even up to the High Court, even though he 
knew such defence to be false. Held^ that his 
conduct involved moral turpitude and that his 
name should be struck off the roll. 12 R. 1x0= 
1934 R. 33=149 1 «G. 856. An advocate was 
guii^ of misconduct involving moral turpitude 
by falsely verifying an application and endeavouring 
to decern the Court and to deprive the decree- 
holder of money due to him. But the com- 
plainant did not file his complaint out of any 
high sense of public duty. ^ A third person, who 
had been engaged in litigation with me advocate 
in his personal capadty, was behind the appli- 
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II. (i) Where any case is referred for inquiry to the Bar Council under 


cation and had paid the expenses. The appli- 
cation was made out of a desire further to harass 
the advocate. The advocate was not acting 
for a client in this matter but was engaged in 
his own litigation, and that in the end no one 
had suffered by his action. He was subjected 
to heavy expenses in defending himself upon all 
these charges. Held, that an order suspending 
the advocate from practice for the term of three 
calendar months would be sufficient in the 
peculiar circumstances. 1932 A.L,J. 773=1932 
A. 492 (S.B.). It is extremely necessary that 
advocates ha\dng to withdraw money or to 
accept serious responsibility of the kind from and 
on behalf of a client should even if there be no 
apparent circumstances to justify a suspicion do 
everything in their power to verify the form of 
the Vakalatnama, and further more should not 
accept a Vakcdatnama unless they have satisfied 
themselves of the bona fides of the person who 
offers it to them. 16 P. 488=17 P.L.T. 407= 
A.I.R. 1937 P. 433 (S.B.). Agreement with client 
to receioe payment only in the event of success is pro- 
fessional misconduct. 50 L.W. 234=A.I.R. 
1939 Mad. 77 a=(i 939 ) 2 M.L.J. 320 (F.B.). 
As to being engaged in mon^*lending business, see 

1939 A.W.R. (H.G.) 828=1939 A.L.J. 957 
(F.B.). 

Advocate entering into partnership. — ^A n 
advocate entering into a partnership business or trade 
arporf^isguilty of misconduct. 158 I.C. 278= 
1935 O.W.N. 1029; 1591*0.561 = 1935 A. 
1023. See also l.L.R. (1940) All. 6o=A.I.R. 

1940 All. I (F.B.), 

The purchase of a speculative interest 
IN A contemplated LITIGATION .by an Advo- 
cate benami in the name of his mother, by 
concealing his identity as the real purch^er, 
denial of the fact of ffie benami purchase and 
assertion that the mother was the real purchaser 
and production of false evidence in support 
thereof amount to misconduct which upon a 
strict view of professional ethics renders him 
unfit to be a member of the legal profession. 
1942 O.W.N. 756=1943 Oudh 159. 

Negligence bp advocate. — ^Where negligence 
on the part of an advocate, however gross, does 
not amount to misconduct, professional or other- 
wise, when it is not accompanied by moral delin- 
quency. 62 C. 158=157 I*G. 374=1935 Cl. 484, 
But it would constitute misconduct if negligence 
be accompanied by suppression of truth or by 
deliberate misrepresentation. Ibid, An advo- 
cate was engag^ to file a suit. The advocate 
employed an unregistered clerk and left the 
with him for presentation, Ttic clerk 
to file the plaint and thus the suit was 
not filed. The advocate however did not take 
care to see whether the suit had been filed by 
looking into the cause list and thus allowed his 
clerk to cheat his client. Besides ti^s the 
advocate did not return or account for the 
money he had^ taken from his dient for stamps 
and other incidental purposes. Held, that the 
conduct of the advocate amoimted to gross 
misconduct. 178 I.C. 398=A.I.R. 1938 Rang. 
423 (S.B.). It is manifest that it is improper 
mr an advocate to address a letter to a clerk in a 
Magistrates office askine that an application filed 
by him should be dealt with urgently. The 


proper co^ for an advocate, if there was any 
ddajr, to the matter to the notice of the 
M^trate himself. 1941 M.W.N. 56= rq L W 
6 a=(i 94 i) I M L.J 1*8 (F.B.).=£L.R“(r 940 
354=”A.I.R. (1941) Mad. 230. ^ ' 

Breach of trust.— An advocate who was con- 
victed for two offences of criminal breach of 
in respect of a large amount and of attempt 
to cheat and who dishonestly induced a lady to 
ppt with a setMity, is guilty of misconduct smd 
^name should be removed from the rolls, i rq 
I.C. 1036=1935 R. 458. 

Attei^ TO BRIBE jtroDE.-An advocate attem- 
p^ to bribe a judge to obtain judgement in his 
che^s favour is guilty of grossest 
13 R. 518=36 Gr.L.J. 961 = 156 I.a 582= 
1935 R. 178 (S.B.). ^ 

When a compl^nt is made, the Court 
the Act canmh dismiss it summarily or else refer it 
to the Bar Tribunal to inquire into. The Court 
would not generally be justified in dismissing a 
petition summarily unless it was satisfied t£it 
even if the allegations made in the petition be 
proved there would be no case for taking action 
138 I.C. 543— 34 Bom.L.R. 443=1932 B. igo! 
The question whether a particular advocate has 
violated _ the recognized canons of professional 
ejtguette is pnmasUy a matter that concerns the Bar 
Co^il and consequently the High Court ordin- 
anly will accept findings on questions of fact 
recorded by the Bar Tribunal provided they are 
not perverse, 1939 A.L.J. 957 (F.B.). 

Punishment.— (Per C. J. and Gentle, 7 .). An 
Mvocate who misappropriates his client’s moneys 
is not fit to remain a member of an honourable 
proton of advocates of the High Court, and the 
High Court should be failing in its duty if it does 
not direct the advocate’s name to be removed 
from^ the rolls. The advocate is guilty of a 
criminal offence and such conduct cannot be 
condoned as to do so would encourage crimes of 
tot nature and might have a hannful Hffr t on 
to profession as a whole. The fact that the 
misapprop^tion is only temporary does not 
l^en to offence or to gravity of the 
Vmadachanar, J..— Though the conduct of-an 
^^cat^who misappropriates the moneys be- 

and though to members of the profession should 
obs^e the highest standard of professional 
conduct, the Court when dealing with the 
question of punishment, cannot shut its eyes to 
the fact that those standards have not unfortun- 
ately wt come to be generally observed and the 
way that advocates and clients carry on their 
pecuniary dealings sometimes leads advocates to 
imagine that they can persuade their clients 
to condone the faults on their part in dealing 
with their cUent’s money, the possibiHty or 
even the fact of condonation by the client is, 
howevCT, no justification for such conduct, 
1937 M.W.N. 1322 (F.B.) 

Segs. loandii : “Professional or other 
Misgonduot, —Merely having been member, 
or assisted the operation or managed the affeirs, 
of an unlawful association does not reader an 
advocate unfit to exercise his profession. Nor 
does such^ conduct necessarily involve any 
inorm twpitude, or any attack upon the system 
of which the Court forms part, or embarrass in 
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section lo, the case shall be iiiquired into by a Conunitee 
Tribunal of Bar Council. of the Bar Council (hereinafter referred to as the 

Tribunal). 

(s) The Tribunal shall consist of not less than three and not more than 
five members of the Bar Council appointed for die purpose of the inquiry by the 
Chief Justice or Chief Judge of the High Court, and one of the members so appointed 
shaU be appointed to be the President of the Tribunal. 


any way the administration of justice by the 
Court, No action is therefore called for in such 
a case, 59 B. 57 = 1 935 B. i = 36 Bom.L.R. 1 1 36 
(F.B.). An advocate took a prominent part in 
Labour and Trade Union Movements and deli- 
vered a number of speeches advocating certain 
reforms. For some of these speeches he was 
bound over for one year under sec. 107, Gr. P. 
Code. For others, he was prosecuted under 
sec. ia4-A, I. P. Code, and convicted thrice. 
There was no inchcation that he made any 
organised or persistent attempt to create a 
breach of the peace or to incite acts tending to 
subvert law and order. The general tenor of 
the speeches was inoffensive. no further 

action was called for in the case. 63 G. 867= 
37 Cr.L.J. 534=40 C.W.N, 366=1936 C. 158 
(S.B.l. It is not part of the duty of the High 
Court to impose penalties for misconduct, uncon- 
nected with the exercise of the profession, which is 
either not punishable or has been, or can be, 
punished under the law of the land. The State 
imposes suitable penalties for the infringement 
of its laws, and provides proper sanctions for the 
enforcement of such penalties; and there is 
no reason why the Court’s disciplinary jurisdic- 
tion should be employed merely in aid of the 
criminal law. §9 B. 57 ; 63 C. 867, In cases 
of misconduct involving moral tuipitude, the 
Gomrt has to see whether the advocate has 
shown himself to be unworthy of the confidence 
of the Court, or unfit to be entrusted with the 
business of his client or a person with whom his 
professional brethren cannot be expected to 
associate. But these are not the only cases 
in which the High Court may be called upon to 
take action. An advocate might enagage in 
fivoluiionary activities designed to destroy the ^stem 
of which the Court forms part, or actiidties likely to 
hamper or embarrass the administration of 
justice by the Courts. What has to be con- 
sidered in such cases is the conduct of the advo- 
cate as it affects his position as an advocate and 
his relations to the Court.. It will not tolerate 
on its rolls an advocate who is trying to under- 
mine or destroy the authority of the Court, 
Anyone electing to engage in activities of that 
nature must do so without the authority and 
prestige attached to the position of an advocate. 
36 Bom.L.R. 1136=59 B. 57=1935 B. i (F.B.). 
A conviction for the offence of s^tion under 
sec. 124-A, I. P. Code, cannot be regarded as 
such misconduct as would, in all circumstances, 
require action to be taken under the Courts’ 
disciplinary jurisdiction and as would demand 'the 
removal of the advocate &om practice. 63 C. 
867. 

. Evidence of misconduct. — ^The fact that 
an advocate has been convicted of a 
criminal offence is evidence of his mis- 
conduct within the meaning of this sec- 
tion. 59 B. 676=1935 P. C. 168=69 
MXJ. 431 (P«G.)> It is not incumbent on 


the‘ Advocate-General to adduce evidence of 
the grounds on which the conviction is based. 
It is for the Court to decide whether the con- 
viction is evidence of such misconduct as to 
call for disciplinaty action by it. Ibid, Where 
the High Court in its discretion proceeded to 
consider whether in the circumstances the 
misconduct proved called for any disciplinary 
action, the Privy Council will not interfere. Ibid, 
The Judgment and evidence in a Civil suit are 
admissible as evidence in an inquiry under this 
section, but the;)r are not conclusive proof. 
(Iqbal Ahmed, J,, dissenting). 159 I.G. 561 = 1935 
A- 1023. 

Secs. 10 to 13. — Where a complaint has been 
made to the Chief justice and the Judges of the 
High Court under sec. 10, and such complaint 
has been referred to the Bar Council to be 
enquired into by a tribunal, it is incumbent upon 
the tribunal to come to some findinj^ or otiier 
and it cannot abandon the proceeding merely 
because the complainant withdrew the com- 
plaint. 1930 G. 574=57 C. 724. It is highly 
unsatisfactory from the point of view of advocates 
and of the public that any one should make a 
solemn complaint against one of them to the 
High Court and have the matter referred to 
the tribunal and that then, without any 
finding which could dear the advocate, the 
enquiry should be dropped. The complain- 
ant after the matter has been referred to the 
tribunal is not in any way a person who is like 
a plaintiff domimis lites and if sudi complainant 
withdraws the complaint, and if from dreum- 
stances and evidence the tribunal is of opinion 
that there is no need to investigate and the 
charge preferred has no substance it can so 
report. In other drcumstances it is open to ihe 
tribunal to exercise its own discretion whether 
to employ its power to summon the complainant 
personally or other people. The Act requires 
that the tribunal should come to a fibading. 57 
G. 724=1930 C. 574 (Per Rankin G.J.). See 
also 1931 A. 580. The Bar Council is in the 
position of a tixistee and guardian of the dignity 
and privileges of the Bar and the rights and 
duties of its members and it is to the interest of 
the profession that when a charge is made 
against an advocate it should either be cleared 
or brought home to him. The rules are so 
designed that on a charge of misconduct, 
there should be a finding one way or the other. 
57 G. 724= 1930 G. 574 (Per Buckland, J,) 

Secjs. 10 and 19. — ^A notice was issued on. 
the 13th June, 1928, by the High Court against 
a pleader calling uoon him to show cause why 
he should not be dealt with under the Legal 
Practitioners Act for professional misconduct. 
Objection was taken by the pleader in view of 
the Bar Coimcils Act winch had come into force 
on 1st June, 1928. Held, that the provisions of 
the Letters Patent in so far as they may conflict 
with the provisions of the Act, were abrogated 
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(i) The High Court shall make rules to prescribe the procedure to be 
„ , . . . . , followed by Tribunals and by District Courts, res- 

Proce ure in inquiries. pectively, in the conduct of inquiries referred under 


section 10. 


(2) The finding of a Tribunal on an inquiry referred to the Bar Council 
under section 10 shall be forwarded to the High Court through the Bar Council, 
and the finding of a District Court on such an inquiry shall be forw'arded direct 
to the High Court, which shall cause a copy thereof to be sent to the Bar Council, 

(3) On receipt of the finding, the High Court shall fix a date for the hearing 
of the case and shall cause notice of the day so fixed to be given to the Advocate 


concerned and to the Bar Council and to the Advocate-General, and shall afford 


the advocate concerned and the Bar Council and the Advocate-General an oppor- 
tunity of being heard before orders are passed in the case. 

(4) The High Court may thereafter either pass such final orders in the 
case as it thinks fit or refer it back for further inquiry to the Tribunal through 


by sec. 19 (s), and therefore it was necessary 
for the case to be either referred to the Bar 
or at any rate for the Bar Council to be consulted. 
The Court was not properly seized of the case 
and that the notice issued to show cause was, 
as framed, tdira vires and a nullity. 51 A. 76= 
26 A.L.J. 1039=1928 A. 439 (F.B.). 

Seg. 12. — \^ere the High Court refers to 
the District Judge an inquiry as to an advocate’s 
alleged misconduct, he cannot delegate the same 
to one of his assistants. x68 I.C. 992=38 Cr.L. 
J. 664 (i) = i937 Sind 98. In order to prevent 
counsel a^aring for the other party ^ he must have a 
definite retainer, with a fee paid, or he must 
have such confidential instructions from one of 
the parties as would make it improper for-him 
to appear for the other party. In the absence 
of either, it cannot be said to be unprofessional 
on the part of the counsel, to appear for \he other 
.party. 147 I.C. 1080=11 O.W.N. 23=1934 
Oudlx 58 (S.B.). See also l.L.R. (1940) All. 
262=1940 A.L.J. i7o=A.I.R. 1940 All. 233. 

The High Court in considering what -orders 
ought to be passed in a case that falls within sec. 
12, is not in any way fettered by ihe report of the tribunal 
or of the District Court, and although no doubt 
the greatest weight ought to be attached to the 
findings contained in such a report, it is com- 
petent to the Court to go into the facts for itself 
and to decide whether or not it agrees with those 
findings. 1935 A.L.J, 759 =i 935 A. 425; 35 
C.W.N. 293=1931 G. 680; 155 I.C. 1054= 
1935 A. 503. See also 1939 A.L.J. 957=I.L.R. 
1940 All. 60=1940 AIL I (F.B.). The value of 
the report of the tribunal in a case is lessened 
where, in respect of the more serious charges, it 
is not unanimous and to some extent ambiguous. 
The finding of the Tribunal can be reversed by 
a Bench of the High Court even though all the 
judges constituting the Bench are not unanimous, 
and an order of the majority of the judges revers- 
ing such finding is not ultra vires. 159 I.C. 653= 
*935 A. 1037. The value of the report of the 
tribunal in a case is lessened where, in respect of 
the more serious charges, it is not unanimous and 
to some extent amluguous. Where the report of 
^trUnnal is ambiguous and not explicit on finding 
it is not necessasy to send it back to the tribunal if 
filer investigating the facts itself the Court is 
in no doubt as to the order that ought to be 
passed in the case. 1933 R. 10. 

The Court’s decision must rest not upon suspicion, 
but upon le§al grounds established by legal 


testimony. [58 M.L.J. 635 (P.C.) rel. on.] 147 
I.C. 1080=11 0.W.N.23= i9340udh58(F.B.); 
58M.L,J. 635 (P.O.). 

Seg. 12 (2). — ^The members of the Tribunal 
can record separate findings and make more than 
one report and tihe High Court is entitled to 
consider the report and findings of the minority 
as well as the majority of the Tribunal. 54 M. 
857=61 M.L-J. 148=1932 M. 131 (F.B.). See 
also 42 G.W.N. iiii ; 1939 A.L.J. 957 (F.B.). 

The offence of perjury always involves moral 
turpitude in varying degree according to the 
particular facts of each case. Although the 
High Court in proceedings under sec. 12 
against an Advocate convicted of perjury, 
cannot questioirihe propriety of the conviction, 
it can, with a view to fix the quantum of punish- 
ment, look into the circumstances of the case and 
ascertain the deptee of moral turpitude and extenuating 
circumstances t/ ary. Thus, the absence of direct 
evidence can be taken into account as also 
testimonials speaking highly of the character of 
the Advocate. Advocate suspended for six 
months. 131 I.C, 67=8 O.W.N. 267=1931 
Oudh 161. 

Sec. 12 (3). — Sub-sec. (3) provides that on 
receipt of tine finding of the Tribunal, the Court 
shall fix a date for hearing and cause notice of 
the day so fixed to the Advocate concerned 
and to the Advocate-General. It follows that 
the original petitioner is not entitled to he served with 
notice or to be heard on the hearing before the 
Court. The Bar Council is there in order to 
assist the Court in any way it c^an and-the Advo- 
cate concerned is of course entitled to be heard. 
The correct course is for the Advocate-General 
to open by submitting the report of the tribunal 
to the Court. Then die Advocate is entitled to be 
heard and, if necessary, the Advocate-General 
will have a fight of reply, 33 Bom.L.R. 1215= 
*93* B. 557. ^ Sec. 12 (3) cannot be intended to 
exdude the right of the Court to hear any person 
other than the persons mentioned therein when 
the object of it is to ensure that certain people 
shall have notice. Where the finding of the 
tribunal is considered by the High Court, it is in 
the power of the High Court to hear the com- 
plainant. 35 G.W.N. 293=134 I.C. 1270= 
1931 C. 680 (S.B.) ; 42 G.W.N. iiii. 

Seg. 12 (4). — It would need very good reasons* 
to induce the High Court to throw over the 
findings of iact which have been arrived at by 
a Tribunal after a careful and elaborate enquiry. 
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the Bar Council or to the District Court,' as the case may be, and, upon receipt 
of the finding after such further inquiry, deal with the case in the manner pro- 
vided in sub-section (3) and pass final orders thereon. 

(5) In passing final orders the High Court may pass such order as regards 
the payment of the costs of the inquiry and of the hearing in the High Court as 
it thinks fit. 

(6) The High Court may, of its own motion or on application made to it 
in this behalf, review any order passed under sub-section (4) or sub-section (5) 
and maintain, vary or rescind the same, as it thinks fit. 

(7) When any advocate is reprimanded or suspended under this Act, a 
record of the punishment shall be entered against his name in the roll of advocates 
of the High Court and when an advocate is removed from practice his name shall 
forthwith be struck off the roll ; and the certificate of any advocate so suspended 
or removed shall be recalled. 

13. (i) For the purposes of any such inquiry as aforesaid, a Tribunal or 

a District Court shall have the same powers as are 
lowers of the Tribunal vested in a Court under the Code of Civil Procedure, 
and Courts in inquiries. in respect of the following matters, namely : — 

(a) enforcing the attendance of any person and examining him upon oath, 

fb) compelling the production of documents, and 

(c) issuing commissions for the examination of witnesses : 

Provided that the Tribunal shall not have power to require the attendance 
of the presiding officer of any Court save with the previous sanction of the High 
Court, or, in the case of an officer of a Criminal or Revenue Court, of the Pro- 
vincial Government. 

(2) Every such inquiry shall be deemed to be a judicial proceeding wthin 
the meaning of sections 193 and 228 of the Indian Penal Code ; and a Tribunal 
shall be deemed to be a Civil Court for the purposes of sections 480, 482 and 485 
of the Code of Criminal Procedure, 1898. 

(3) For the purpose of enforcing the attendance of any person ancf examin- 
ing him upon oath or of compelling the production of documents or of issuing 
commissions — 

(а) the local limits of the jurisdiction of Tribunsil shall be those of the 
jurisdiction of the High Court by which the tribunal has been constituted ; and 

( б ) a Tribunal may send to any Civil Court having jurisdiction in the 
place where the Tribunal is sitting any summons or other process for the attend- 
ance of a witness or the production of a document required by the Tribunal, or 
any commission which it desires to issue, and the Civil Court shall serve such process 
or issue such commission, as the case may be, and may. enforce any such process 
as if it were a process for attendance or production before itself. 

35 C.W,N. 293=1931 G. 680 ; 42 G.W,N- iiu. hand writer and the interpreter in the inqtdry 
The exact extent of &e rights of the complainanis before the Bar Council. The costs were directed 
in such snnatter may be left to be considered to be taxed by the Registrar of the original side 
as occasion arises. (/fitV.) Sm also 1930 M.W, as of a hearing. 42 C.W.N. iii3=A.I,R. 1938 
N. 2x6; 147I.C. 139. Notes under sec. I. . Gal. 766. 

Seg. X2 (5). — ^The^ Rules framed under the Sec. 12 (6), — ^The power of review conferred 
Act empower the High Court to assess the costs upon EGgh Courts under sub-sec. (6) of sec. 12, 
directed to be paid to the Advocate, by the com- cannot be extended to an order passed under 
plainant. At the same time it is open lo the sec. 41, Legal Practitioners Act. 148 I.G. 299 
Court to direct an enquiry by the Re^strar as to = 1934 Oudh 140= II -O.W.N. 368 (S.B.). 
what sums had been paid by the complainant Sec. 13.— Inherent powers of the Supreme 
and the Advocate and pass final orders after the Court of Calcutta were not conferred on the 
amount spent has be*en ascertained. 35 C. W.N. Allahabad High Court by the Indian High Courts 
293=134 I-G. 12^=1931 G. €80 (S.B.), See Act of 1861, and no power to exercise inherent 
also 54 M. 857 (F.B.). In a case where the disciplinary jurisdiedon over legal practitioners inde- 
complainant was unsuccessful before the tri- pendently of the Legal Practitioners Act and 
bunal whose findings were confirmed by the the Indian Bar Councils Act now exists in the 
Court, the complainant was ordered to pay the Allahabad High Court in respect of their pro- 
costs of the Advocate .both in the enquiry before fessidnal or other misconduct. 52 A. 619=1930 
the tribunal and in the hearing before dwi Court. A.L.J. 402= 1930 A. 225 (F.B.), 

He was also ordered to pay the fees of the short- * 
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(4) Proceedings before a Tribunal or a District Court in any such inquiry 
shall be deemed to be civil proceedings for the purposes of section 132 of the Imiian 
Evidence Act, 1872, and the provisions of that section shall apply accordingly. 

Miscellaneous. 

Right of advocates to prao 14* (^) Advocate shall be entitled as of right 

tise. to practise — 

(fl) subject to the provisions of sub-section (4) of section 9, in the High 
Court of which he is an advocate, and 

(1) Save as otherwise provided by sub-section (2) or by or under any 
other law for the time being in force, in any other Court in British India and before 
any other Tribunal or person legally authorised to take evidence, and 

(r) before any other authority or person before whom such advocate is 
by or under the law for the time being in force entitled to practise, 

(2) Where rules have been made by any Hijgh Court within the meaning 
of clause (24) of section 3 of the General Clauses Act, 1897, or in the case of a High 
Court for which a' Bar Council has been constituted under this Act, by such Bar 
Council under section 15, regulating the conditions subject to which advocates 
of other High Courts may be permitted to practise in the High Court, such advocates 
shall not be entitled to practise therein otherwise than subject to such conditions. 

(3) Nothing in this section shall be deemed ta> limit or in any way affect 

the power of the High Court of Judicature at Fort William in Bengal or of the 
High Court of Judicature at Bombay to make rules determining the persons who 
shall be entitled respectively to plead and to act in the High Court in the exercise 
of its original jurisdiction. * 

15. A Bar Coimcil may, with the previous sanc- 
General power of Bar tion of the High Court for which it is constituted, 
Councils to make rules, make rules consistent with this Act to provide for and 

regulate any of the following matters, namely : — 

(d) the rights and duties of the advocates of the High Court and their dis- 
cipline and professional conduct ; 

{b) the conditions subject to which advocates of other 'High Courts may 
be permitted to practise in the High Court ; 


Seg. 14 : Entry in the Roll of Advocates 
— ^Effect of. — An ex-judge of the Patna High 
Court, after his retirement as a Judge, applied 
to have his name entered on the roll of ^vo- 
cates. It was allowed with a condition refusing 
liim the permission to appear in the Courts of 
the Province. Held, that the applicant’s name 
being entered on the roll of advocates, he was 
entitled as of right to practise in the Courts of 
the Province. 58 I.A. 38=1931 P.G. 22 (2) = 
60M.LJ. 179 (P.C.). Sec. 14 (i) {h) cannot 
be invoked to enable a Grovemment servant in 
a departmental inquiry, the rules of which 
provide for his being “heard in person”, to 
dmm the right to be represented by Counsel. 
The question has to be determined not hy the 
counsefs right of audience in inferior Courts, but 
by the right of the client to be represented by 
him- 46 L.W. 531 = 1937 M:. 735 = (1937) 2 
M.L.J. 189. , . 

Secs. 14 (2) and 15 ©.—Where an application 
is made on behalf of an advocate of one High 
Court for peimission to appear in case in another 
High Court under the ^es framed under this 
Act, good reasons must be shown for the grant 
of sudh permission. The permission cannot 
be granted on mere application or as a matter 
of course, nor daimed as a matter of right. No 
Gr. G.M. 1 — 18 


question^ of reciprocity is involved in the matter. 
The Chief Justice will apply his mind to the 
drcumstances of the application and see whether 
good reasons have been made out for the grant 
of permission in any particular case, 167 I.G.* 
486=38 C!r.L.J. 392=17 P.L.T. 86i=AJ.R. 
1937 P. 122. As to when consultation of 
counsel debars appearance for the other side, see 
1 .L.R, C1940) All. 262=1940 A.L.J. 170= 
AJ.R. 1940 All, 233 ; 1934 Oudh 58. 

Sec. 15. — Investment of his saoir^s by an adoccate 
do not necessarily amount to an engagement 
in money-lending business, the more so when 
sudi investments are few and far between and 
arc mostly made to rdations and friends. 
Nevertheless i£ investments by way of loan are made 
as a matter of regular business and for gain there 
can be no escape from the conclusion that such 
investments constitute engagement in money- 
lending business. It depends on the fricts of 
each case and is a mixed question of fact and 
law, as to whether certain transactions amount 
to a money-lending business. 1939 A.L.J, 957 
(F.B,), 

The direction in R, 7 of the rules of procure 
under the Bar Council^ Act. that all mefmbers 
of the tribunal shall sign their ftndii^ is manda- 
tory. If a member of the tribunal dies before 
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(<;) the giving of facilities for legal education and training and the holding 
and conduct of examinations by the Bar Council ; 

(d) the charging of fees payable to the Bar Council in respect of the enjoy- 
ment of educational facilities provided, or of the right to appear at examinations 
held, by the Bar Council ; 

(e) the investment and management of the funds of the Bar Council ; and 
{/) any other matter in respect of which the High Court may require rules 

to be made under this section. 


16. The High Court shall make rules for fixing and regulating by taxation 

or othei-wise the fees payable as costs by any party in 
Power to fix fees payable respect of the fees of his adversary!s advocate upon 
as costs. all proceedings in the High Court or in any Court 

subordinate thereto. 

17. No suit or other legal proceeding shall lie against a Bar Council or any 

Committee, Tribunal or member of a Bar Council for 
Indemnity against legal pro- in good faith done or intended to be done in 

ceedings, pimuance of the provisions of this Act or of any rule 

made thereunder. * 


18. All rules made under this Act shall be published in the Ofificial Gazette 
, of the province or of each province, as the case may 

Publxcauon of rules. the High Court by which or with whose 

sanction the rules are made exercises jurisdiction. 


ig, (i) When sections 8 to 16 come into force in respect of any High Court, 
« any enactment mentioned in the first column of the 

Amendment of enact- Schedule which is in force in any province in which 
mcnts, etc. High ^urt exercises jurisdiction shall, for the 

puxpose of its application to that province, be amended to the extent and in the 
manner specified in the second column of the Schedule. 


(s) When sections 8 to 16 come into force in I'espect of any High Court 
of Judicature established by Letters Patent, this Act shall have effect in respect of 
such Court notwithstanding anything contained in such Letters Patent and such 
Letters Patent shall, in so far as they are inconsistent with this Act or any rules 
made thereunder, be deemed to have been repealed. 


(3) When sections 8 to 16 come into force in respect of the High Court of 
Judicature at Bombay, the Bombay Pleaders’ Act, 1920, except section 7 thereof, 
shall cease to apply to or in respect of any person enrolled as an advocate of the 
High Court under this Act, and nothing in that Act shall be deemed to authorise 
the admission or enrolment of any person as a vakil or pleader of the High Court. 

(4) When this Act has come into force in respect of any High Court, any 
provision of any other enactment or any order, scheme, rule, form or bye-law 
made thereunder, which was before that date applicable to advocates, vakils or 
pleaders entitled to practise in such High Court, shall, unless such a construction 
is repugnant to the context or to any provision made by or under this Act, be con- 
strued as applying to advocates of the High Court enrolled under this Act. 


ihe report has been completed, that is, drawn 
up and signed, the tribunm ceases to be properly 
oonstitutd. In such drcumstances the report 
of the surviving members of the tribunal cannot 
be taken into consideration by the Court, and 
a new tribunal must be constituted the 
investigation proceeded with de novo. I.L.R. 
1042} 498sA.TJR. 1942 Mad. 267^= 

1942) I M.LJ, x6o (F.B.). 

Sec. 18.— Sec, i8 does not make the publi- 


cation of the Rules in official gazette a condition 
precedent to their coming into force and it 
merely provides for the manner of their publi- 
cation. 1935 A.W.R. 110=157 1 -C. 220= 
1935 A. 295. 

Sec. 19 (2). — See 51 A. 76, cited under sec. 10. 
As to the effect of this Act on rules 128 and 129 
of the Madras High Court Insolvency Rules, see 
52 Mad. 92=113 I.C. 876 (F.B.), 
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THE SCHEDULE. 

(See Seciion 19 .) 

Amendment of Enactments, 

Enactments amended. Extent and manner of amendment. 

The Legal Practitioners* Act, 1879. (i) In section 4, after the words “ with the permission of 

the Court ** the words and figures “ or, in the case of a 
High Court in respect of which the Indian 
Councils Act, 1926, is in force, subject to rules made 
under that Act’* shall be inserted. 

(2) In section 6, clauses (a) and (A) after the words 
** Ro^ Charter ** the words and figures " in respect of 
which the Indian Bar Councils Act, 1926, is not in 
force ” shall be inserted. 

(3) To section 38 the following words and figures shall be 
added, namely : — 

** and, except as provided by section 36, nothing in 
this Act applies to persons enrolled as advocates of 
any High Court under the Indian Bar Councils Act, 
1926.” 

(4) In section 41, sub-section (i), after the words "Royal 
Charter ” tiie words and figures " in respect of which 
the Indian Bar Councils Act, 1926, is not in force ” 
shall be inserted. 

The Indian Stamp Act, 1899. In Article 30 of the First Schedule, after the words 

" High Court,” where they first occur, the words and 
- figures " imder the Indian Bar Councils Act, 1926, or” 
shall be inserted. 


The Madras Stamp (Amendment) Act, 
1922. 

The Bengal Stamp (Amendment) Act, 
1922. 


The Indian Stamp (Punjab Amende 
ment) Act, 1922. 


The Assam Stamp (Amendment) Act, 

1922* 


In Article 25 of Schedule i-A, after the words “ High 
Court,” where they first occur, the words and figures 
" under the Indian Bar Councils Act, 1926, or ” shall 
be inserted. 

In Article 30 of Schedule i-A after the words “ High 
Court,” where they first occur, the words and figures 
"under the Indian Bar Councils Act, 1926, or” shall be 
inserted. 

In Article 30 of Schedule x-A, after the 'words " High 
Court,” where they first occur the words and figures 
under the Indian fiar Councils Act, 1926, or ” shall 
be inserted. 

In Article 30 of Schedule i-A, after the words "High 
Court,” where they first occur, the words and figures 
‘Smder the Indian Bar Councils Act, 1926, or ” shall 
be inserted. 
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Effecti of Legislation. 


Year. 

B 

Short title. 

Repealed or otherwise how affected by Legislation. 

1923 

V 

The Boilers’ Act, 1923. 

Rep. in part, Act XII of 1927 ; Act IX of 1929; 
Act XXXIV of 1939. 

Amended Act XI of 1937 ; Act V of 1942 ; Act 
XVII of 1943 5 Govt, of India (Adaptation of 
Indian Laws) Order, 1937. 


N.B. — The amendments vOroducei by Act XI of 1937 has application to British 
India inclttding British Babukistan and the Sonthal Parganas, but excluding Burma. {Vide 
sec. 3 of Act XI of 1937.) 

\2yrd Februaiy, 1923. 

An Act to consolidate and amend the law relating to steam-boilers. 

Whebeas it is expedient to consolidate and amend the law relating to steam- 
boilers ; It is hereby enacted as follows : — 

Short title, extent, and I. (i) This Act may be called ^The Boiuers 
cotnmencement. Act, 1923. 

(2) It extends to the whole of British India, including British Baluc histan 
and the ^nthal Parganas. 


(3) It shall come into force on such date as the Central Government may, 
by notincation* in the Official Grazette, appoint. 


DeSmtions. 


2. In this Act, unless there is any thing rq>ug- 
nant in the subject or context, — • 


(a) “ accident ” means an explosion of a boiler or steam-pipe or any damage 
to a boiler, or steam-pipe which is calculated to weaken the strength thereof so as 
to render it liable to ^lode ; 

“ Board ” means the Central Boilers Board constituted under section 

27-A.] 

{b) “ boiler ” means any closed vessel exceeding five gallons in capamty 
which is used expressly for generating steam under pressure for use outside such 
vessel, and includes any mounting or other fitting attached to such vessel, "which 
is wholly or partly under pressure when steam is shut off; 

(c) “ Chief Inspector” and “ Inspector ” mean, respectively, a person ap- 
pointed to be a Chief Inspector and an Injector under this Act ; 

“Feed pipe” means any pipe or connected fitting, wholly or partly 
under pressure throughwhich feed water passes directly to a boiler.] 

(d) “ owner ” includes any person using a boiler as agent of the owner 
thereof and any person using a boiler which he has hired or obtained on loan fiom 
the owner thereof ; 

(e) “ prescribed ” means prescribed by regulations or rules made under 
this Act ; 


LEG. REF. 

^For Statement of Objects and Reasons, sse 
Gazette of India, 1922, Pt. V, p. 249 ; and for 
Report of Joint Committee, see tfitd., 1923, Pt. V, 
p. 15. 

S*Tbis Act came into force from ist January, 
1924, NodiicationNo. A. 6z, dated 4th Decem- 
ber, 1923, Gen. R. and O., Vol. V, p. 134. 

’Clause (aa) of sec. 2 inserted by Act XI of 
1937. 

• Sec. 2, d. (ee) inserted by Act XVII of 1943. 


Sec. 2 ( 5 ).— The meaning of the definition 
of * boilCT * in S. 2 (i) is, tiiat the definite and 
clear u^bject of the contrivance should be to 
generate steam imder jpressure. The fact that 
in a particular contrivance though steam is 
generated under pressure, the steam is used only ’ 
for sterilizing some vessels, cazmot take it away 
&om the definiti^ of a * boiler * for the use to 
which the steam is ultimately put is quite irrele- 
vant to IX.R. (1930) Afl. 883=1939 

AL.J. 8o6=A.LR. 1939 AD. ^7. 
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Application of Act to feed- 
pipes, 

lixnitation of application. 


(f) steam-pipe means any main pipe exceeding three inches in internal 
diameter through which steam passes directly from a boiler to a prime mover 
or other first user, and includes any connected fitting of a steam-pipe ; and 

(g) “structural alteration, addition or renewal” shall not be deemed to 
include any renewal or replacement of a petty nature when the part or fitting 
used for replacement is not inferior in strength, efficiency or otherwise to the replaced 
part or fitting. 

i[ 2-A. Every reference in this Act, [except where the word “steam pipe” 
is used-in cl. (/) of sec. 2], to a steam pipe or steam 
pipes shall be deemed to include also a raerence to a 
feed pipe or feed pipes respectively.] 

3. (i) Nothing in tffis Act shall apply in the 

case of any boiler or steam-pipe — 

(а) in any steam-ship as defined in section 3 of the ^Indian Steam-ships 
Act, 1884, or in any steam-vessel as defined in section 2 of the Inland Steam- 
vessels Act, 1917 ; or 

(б) belonging to or under the control of His Majesty’s Navy or the Royal 
Indian ®[Navy], [or 

(c) appertaining to any ^ sterilizer ^ or disinfector of a type such as is 
commonly used in hospitals, if the boiler does not exceed twenty gallons in 
capacity].^ 

(2) The-^®[safety Controlling Authority] may, by notification in the Official 
Gazette, declare that the provisions of this Act shall not apply in the case of boilers 
or steam-pipes or of any specified class of boilers or steam-pipes belonging to or 
under the control of any railway* administered by the ’[Federal Railway Authority 
or by any Provincial Government] or by any railway company as defined in clause (5) 
of section 3 of the Indian Railways Act, 1890. *[In this sub-section “ safety Control* 
ling Authority ” has the same meaning as in the Indian Railways Act, 1890]. 

4, The ^[Provincial Government] may, by notification in the Official 

Power to limit «rteat. ' ^azfte, exclude « any specified area from die operation 

of all or any specified provisions of this Act. 

5. (i) The [Provincial Government] may appoint^^ such persons as it thinks 

. . r r. T fit to be inspectors for the province for the purposes of 

peJtoS^Tl^P^tSs."^ this Act, and may define Ae Iwal limits wito which 

each Inspector shall exerase the powers and perform 
the duties conferred and imposed on Inspectors by or under this Act, 

(2) The Provincial Government shall likewise appoint^* a person to be Chief 
Inspector for the Province, who may, in addition to the powers and duties con- 
ferred or imposed on the Chief Inspector by or under this Act, exercise any power 
or perform any duty so conferred or imposed on Inspectors. 

(3) Evei7^ Gmef Inspector and every Inspector shall be deemed to be a 
public servant within the meaning of the Indian Penal Code. 

Prohibition of use of un- 6. Save as otherwise expressly provided in this 
re^tered or uncertificated Act, no owna of a boiler shall use the boiler or per- 

mit it to be used — 

(a) unless it has" been registered in accordance with the provisions of this 

Act : 


LEG. REF- 

* Inserted by Act XVII of 1943, 

* See now the Indian Merchant Shipping Act, 
-1923 (XXI of 1923), sec. 2. 

* Substituted for * Marine service ’ by A.O., 
* 937 - 

* Inserted by Act V of 1942. 

^Substituted for * Governor-General in 

Council* by A.O., 1937. 

*For list of Railws^ notified under this section, 
see Gen. R. and O., Vol. V, p. 134. 

’ Substituted for* Grovenunent’ by A.O., 1937. 
^ Inaerted by ibid. 


* Substituted for ‘Governor-General in GoundP 
by ibid^ 

The Andaman and Nicobar Islands have 
been excluded from the operafion of the pro- 
visions of this Act, see Notification No. G. (B)— 
10, dated 2 ist June, 1 924, Gen. R. and O., Vol. V, 
P- * 35 - 

For such appointment in Goorg, see 
District Gazette, 1925, Pt. I, p. 31, and ibid. X92 
Pt I, p. 94 - , . • 

For appointment under this sub-section m 
Goorg, see ibid. 
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(6) in the case of any boiler which has been transfe^ed from one province 
to another, until the transfer has been reported in the prescribed manner ; 

(^) unless a certificate or provisional order authorising the use of the 
boiler is for the time being in force under this Act ; 

(d) at a pressure higher than the maximum pressure recorded in such 
certificate or provisional order ; 

(e) where the Provincial Government has made rules requiring that boiler 
shall be in charge of persons holding certificates of competency, unless the boiler 
is in charge of a person holding the certificate required by such niles : 

Provided that any boiler registered, or any boiler certified or licensed, 
under any Act, hereby repealed shaU be deemed to have been registered or certi- 
fied, as the case may be, under this Act. - 

[♦**]! 

7. (i) The owner of any boiler which is not registered under the provisions 

P . ^ of this Act may apply to the Inspector to have the 

cgis a on. boiler registered. Every such application shall be 

accompanied by tne prescribed fee, 

(2) On receipt of an application under sub-section (i), the Inspector 
shall fix a date, within thirty days or such shorter period as may be prescribed 
from the date of the receipt, for the examination of the boiler and shall give the 
owner thereof not less than ten days’ notice of the date so fixed. 

(3) On the said date the Inspector shall proceed to measure and examine 
the boiler and to determine in the prescribed manner the maximum pressure, if 
any, at which such boiler may be used, and shall report the result of the examination 
of the Chief Inspector in the prescribe form. 

(4) The Chief Inspector, on recdpt of the rq>ort, may — 

(a) register the boiler and assign a register number thereto either forth- 
with or B&er satisfying himself that any structural alteration, addition or renewal 
which he may deem necessary has been made in or to the boiler or any steam-pipe 
attached thereto, or 

(b) refuse to register the boiler : 

Provided that where the Chief Inspector refuses to register a boiler, he 
shall forthwith communicate his refusal to the owner of the boiler together with 
the reasons therefor. 

(5) The Chief Inspector shall, on registering the boiler, order the issue 
to the owner of a certificate in the prescribed form authorising the use of the boiler 
for a period not exceeding twelve months at a pressure not exceeding such maximum 
pressure as he thinks fit and as is in accordance with the regulations made under 
this Act. 

(6) The Inspector shall forthwith convey to the owner of the boiler the 
orders of the Chief Inspector and shall in accordance therewith issue to the owner 
any certificate of which the issue has been ordered, and, where the boiler has been 
registered, the owner shall, within the prescribed period, cause the register number 
to be permanently marked thereon in the prescribed manner. 

Renewal of certificate. ^ ^ certificate authorising the use of a 

boner shall cease to be in force — 

(a) on the expiry of the period for which it was granted ; or 

(b) when any accident occurs to the boiler ; or 

(<?) when the boiler is moved, the boiler not being a vertical boiler the 
heating surface of which is less than two hundred square feet, or a portable or 
vehicular boiler ; or 

(rf) when any structural alteration, addition or renewal is made in or to 
the boiler ; or 

(e) if the Chief Inspector in any particular case so directs, when any structural 
alteration, addition, or renewal is made in or to any steam-pipe attached 
to the boiler ; or 

LEG. REF. XXXIV of 1939. 

^ Second Proviso to section 6 repealed by Act 
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(f) on the communication to the owner of the boiler of an order of the 
Chief Inspector or Inspector, prohibiting its use on the ground that it or any 
steam-pipe attached thereto is in a dangerous condition. 

(2) - Where an order is made unj^er clause (/) of sub-section (i), the grounds 
on which the order is made shall be communicated to the owner with the order. 

(3) When a certificate ceases to be in force, the owmer of the boiler may 
apply to the Inspector for a renewal thereof for such period not exceeding twelve 
months as he may specify in the application. 

(4) An application under sub-section (3) shall be accompanied by the 
prescribed fee and, on receipt thereof, the Inspector shall fix a date within thirty 
days or such shorter period as may be prescribed from the date of the receipt, for 
the examination of tlxe boiler and shall give the owner thereof not less than ten 
days* notice of the dale so fixed : 

Provided that, where the certificate has ceased to be in force owing to the 
making of any structural alteration, addition or renewal, the Chief Inspector may 
dispense with the payment of any fee. 

r (5) On the said date the Inspector shall examine the boiler in the pres- 
cribed manner, and if he is satisfied that die boiler and the steam-pipe or steam- 
pipes attached thereto are in good condition shall issue a renewed certificate authoris- 
ing the use of the boiler for such period not exceeding twelve months and at a-pressure 
not exceeding such maximum pressure as he thinks fit and as is in accordance with 
the regulations made under this Act : 

Provided that if the Inspector — . 

(a) proposes to issue any certificate — 

(i) having validity for a less period than the period entered in the appli- 
cation, or 

(ii) increasing or reducing the maximum pressure at which the boiler 
may be used, or 

(b) proposes to order any structural alteration, addition or renewal to 
be made in or to the boiler or any steam-pipe attached thereto, or 

(c) is of opinion that the boiler is not fit for use, the Inspector shall, within 
forty-eight hours of making the examination, inform the owner of the boiler in 
writing of his opinion and die reasons therefor, and shall forthwith report the case 
for orders to the Chief Inspector. 

(6) The Chief Inspector, on receipt of a report under sub-section (5), may, 
subject to the provisions of this Act and of the regulations made^ hereunder, order 
the renewal of the certificate in such terms and on such conditions, if any, as he 
thinks fit, or may refuse to renew it : 

Provided that where the Chief Inspector refuses to renew a certificate, 
he shall forthwith communicate his refusal to the owner of the boiler, together 
with the reasons therefor. 

(7) Nothing in this section shall be deemed to prevent an owner of a boiler 
from allying for a renewed certificate therefor at any time during the currency 
of a certificate. 


9. Where the Inspector reports the case of any boiler to the Chief Impcctor 
xxodcT sub-scction (3) of section 7 or sub-section (5) 
of section 8, he may, if the boiler is nCft a boiler the 
use of which has been prohibited under clause (f) of sub-section (i)-of section 8, 
grant to the owner thereof a provisional order in writing permitting the boiler 
to be us^ at a pressure not exceeding such maximum pressure as he thinks fit 
and as is in accordance with the regulations made und^ this Act pending the 
receipt of the orders of the Chief Inspector. Such provisional order shall cease 
to be in force — 


(a) on the expiry of ax months from the date on which it is granted, or 
fi) on receipt of the orders of the Chief Inspector, or 
(r) in any of the cases referred to in clauses (6), (^), (rf), (e) and (f) of sub- 
section (i) of section 8, 

and on so ceasing to be in force shall be surrendered to the Inspector. 

10.* (i) Notvrithstanding anything hereinbefore contained, when the 
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Use of boiler pending grant 
of certificate. 


Revocation of certificate or 
provisional order. 


period of a certificate relating to a boiler has expired 
the owner shall, provided that he has applied before 
the expiry of thjtt period for a renewal of the certi- 
ficate, be entitled to'tise the boiler at the toaximimi pressure entered in the former 
certificate pending the issue of orders on the application. 

(2) Nothing in sub-section (i) shall be deemed to authorise the use of a 
boiler in any of the cases referred to in clauses (i), ((?), (d), (e) and (/) of sub-section (i) 
of section 8 occuring after the expiry of the period of the certificate. 

II. The Chief Inspector may at any time with- 
draw or revoke any certificate or provisional order on 
the report of an Inspector or otherwise — 

(a) if there is reason to believe that the certificate or provisional order 
has been fraudulently obtained or has been granted erroneously or without sufficient 
examination ; or • , 

(i) if the boiler in respect of which it has been granted has sustained injury 
or has ceased to be in good condition ; or 

(c) where the Provincial Government has made rules requiring that boilera 
shall be in diarge of persons holding certificates of competency, if the boiler is 
in charge of a person not holding die certificate required by^ such rules ; or 

(d) where no such rules have been made, if the boiler is in charge of a person 
who is not, having regard to the condition of the boiler in the opinion of the Chief 
Inspector competent to have charge thereof: 

Provided that where the Chief Inspector withdraws or revokes a certifi- 
cate or provisional order on the ground specked in clause (d), he shall communicate 
to the owner of the boiler his reasons in writing for the withdrawal or revocation, 
and the order shall not take effect until the expiry of thirty days from the receipt 
of such communication. 

12. No structural alteration, addition or renewal shall be made in or to 

any boiler registered under this Act unless such altera- 

Alierations and renewals to xion^ addition or renewal has been sanctioned in writing 

by the Chief Inspector, 

13. Before the owner of any boiler registered under this Act makes any 

structural alteration, addition or renewal in or to any 
ste^-tfipcf ^ renewals to steam-pipe attached to the boiler, he shall transmit to 

-pipes. Chirf Inspector a report in writing of his inten- 

tion, and shall send therewith such particulars of the proposed alteration, addi- 
tion or renewal as may be prescribed. 

_ ^ ,14. (i) On any date fixed under this Act for 

exami- ^he examination of a boiler, the owner hereof shall 
be bound — 

(a) to afford to the Injector all reasonable facilities for the examination 
and all such information as may reasonably be required of him ; 

(1) to have the boiler properly prepared and ready for examination in the 
prescribed mapner ; and 

(c) in the c^e of an application for the registration of a boiler, to provide 
such drawngs, specifications, certificates and other particulars as may be prescribed. 

(2) If the owner fails, without reasonable cause, to comply wim the pro- 
visions of sub-section (i), the Inspector shall refuse to make the examination and 
shall report the case to me Cihief Iniqiector who shall, unless suflSdent cause to the 
contrary is shown, require the owner to file a firesh application under section 7 or 
section 8, as the case may be and may forbid him to use the boiler notwithstanding 
anything contained in section 10. 

15. The owner of any boiler who holds a certificate or provisional order 

Production of certificates, 
etc. 


rdating thereto, sh^ at all reasonable times during 

the period for which the certificate or order is in 

... . forc^ be bound to produce the same whesu called upon 

to do so by a Zhstiict Magistrate;, CEommisidoner of Police or Magistrate of the 
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first class having jurisdiction in the area in which the boiler is for the time being, 
or by the Chief Inspector or by an Inspector or by any Inspector appointed under 
the Indian Factories Act, 19 ii, or by any person specially authorised in writing 
by a District Magistrate or Commissioner of Police. 

16. If any person becomes the owner of a boiler during the period for which 

a certificate, or provisional order relating thereto is 

Transfer of certificates, etc. in force, the preceding owner shall be bound to make 

over to him die certificate or provisional order. 

17. An Inspector may, for the purpose of inspecting or examining a boiler 

. or any steam-pipe attached thereto or of seeing that 

Powers o entry. provision of this Act or of any regulation or rule 

made hereunder has been or is being observed, at all reasonable times, enter any 
place or building within the limits of the area for which he has been appointed 
in which he has reason to believe that a boiler is in use. 

18. (i) If any accident occurs to a boiler or steam-pipe, the owner or person 

- . , in charge thereof shall, within twenty-four hours of the 

epor o ac 1 e . accident, report the same in writing to the Inspector. 

Every such report shall contain a true description of the nature of the accident and 
of the injury, if any, caused thereby to the boiler or to the steam-pipe or to any 
person, and shall be in sufficient detail to enable the Inspector to judge of the 
gravity of the accident. 

(a) Every person shall be bound to answer truly to the best of his knowledge 
and ability every question put to him in writing by the Inspector as to the cause, 
nature or extent of the accident. 

Appeals to Chief Inspec- ig. Any person considering himself aggrieved 
tor. . by — 

(a) an order made or purporting to be made by an Inspector in the exer- 
cise of any power conferred by or under this Act, or 

(b) a refusal of an Inspector to make any order or to issue any certificate 
which he is required or enabled by or under this Act to make or issue, 

may, within thirty days from the date on which such order or refusal is communi- 
cated to him, appeal against the order or refusal to the Chief Inspector. 

20. Any person considering himself aggrieved 
Appeals to appellate by an original or appellate order of the Chief Ins- 


authority. 


pector — 


(fl) refusing to register a boiler or to grant or renew a certificate in res- 
pect of a boiler ; or 

(b) refusing to grant a certificate having validity for the full period applied 

for ; or ^ 

(c) refusing to -^ant a certificate authorising the use of a boiler at the 
maximum pressure desired ; or 

(d) withdrawing or revoking a certificate br provisional order ; or 

(e) reducing the amount of pressure specified in any certificate or the period 
for which such certificate has been granted ; or 

(/) ordering any structural alteration, addition or renewal to be made in 
or to a boiler or steam-pipe or refusing sanction to the making of any structural 
alteration, addition or renewal in or to a boiler, 

may, within thirty days of the communication to him of such order, lodge with 
the Chief Inspector an appeal to an appellate authority to be constituted by the 
Erovincial Government under this Act. 

21. An order of an appellate authority under section 20 and, save as other- 
, wise provided in sections* 19 and 20, an order of the 

J?mauty Of orders. Inspector or of an Inspector shall be final and 

shah not be called in question in any Court. 

22, Any owner of a boiler who refuses or with- 
out reasonable excuse neglects — 


Minor penalties. 


(i) to surrender a provisional order as required by section 9, or 

(ii) to produce a certificate or provisional order when duly called upon 
to do so under section 15, or 

Cr. C, M..I — 19 
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(iii) to make over to the new owner of a boiler a certificate or provisional 
order as required by section i6j 

shall be' punishable with fine which may extend to one hundred rupees. 

23, Any owner of a boiler who, in any case in which a certificate or pro- 
visional Older is required for the use of a boiler under 
Penalties for illegal use of boiler either without any such certi- 

ficate or order being in force or at a higher pressure 
than that allowed thereby, shall be punishable with fine which may extend to 
five hundred rupees, and, in the case of a continuing offence, with an additional 
fine which may extend to cAie hundred rupees for each day after the first day in 
regard to which he is convicted of having persisted in the offence. 

Other penacities. 24- Any person who— 

(fl[) uses or permits to be used a boiler of which he is the owner and which 
lias been transferred from one province to another without such transfer having' 
been reported as required by section 6, or 

(1) being the owner of a boiler fails to cause the registered number allotted 
to the boiler under this Act to be marked on the boiler as required by sub-section (6) 
of section 7, or 

(r) makes any structural alteration, addition or renewal in or to a boiler 
without first obtaining the sanction of the Chief Inspector when so required by 
section 12, or to a steam-pipe without first informing the Chief Rispector, when 
so required by section 13, or 

(rf) fails to report an accident to a boiler or steam-pipe when so required 
by section 18, or 

(^) tampers with a safety valve of a boiler so as to render it inoperative 
at the maximum pressure at which the use of a boiler is authorised under this Act, 
shall be punishable with fine which may extend to five hundred rupees. 

25. (i) Whoever removes, alters, defaces, renders invisible or otherwise 

. • . tampers with the register number marked on a boiler 

Penalty for tampering with jjj accordance with the provisions of this Act or any 
cgisiermar . repealed hereby, shall be punishable witli fine 

which may extend to five hundred rupees, 

(2) Whoever fraudulently marks upon a boiler a register number which 
has not been allotted to it under this Act or any Act repe^cd hereby, shall be 
punishable with imprisonment which may extend to two years, or with fine, or 
with both. 


26, No prosecution for an offence made punishable by or under this Act 
shall be instituted except within six months from the 
date of the commission of the offence,' and no such 
prosecution shall be instituted without the previous 
sanction of the Chief Inspector. 

No offence made punishable by or under this Act shall be tried by a 
Court inferior to that of a Presidency Magistrate or a 
Magistrate of the first class. 

^[27-A. (i) A Board to be called the Central Boilers Board shall be consti- 

Central Boilers Board tuted to exercise the powers conferred by section 

28, 

(2) The Board shall consist of fourteen members, namely : — 

{c) a chairman to be nominated by the Central Cjovernment ; 


Limitation and previous 
sanction for prosecutions. 


27 

Trial of offences, 


LEG. REF. 

*Sec. 27-A inserted by Act XI of 1937. 


Sec. 23. — ^The word ‘owner* in sec. 23, has 
been used in its dictionary meaning and also 
includes an agent or other persons mendoned in 
sec. 2. The question whelher an owner who is 
absent should or should not be prosecuted, and, 


if prosecuted, how he should be dealt with, is 
one which depends upon the facts and circum- 
stances of each particular case. As a mere 
proposition of law an absentee owner of a boiler, 
which is being used for his work comes within 
the purview of sec. 23. 16 P. 495=38 CrX.J. 
1054^1937 P. 500. 




s. 29] 
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{b) one member to be nominated by each of the Provincial Governments 
of Madras, Bombay, Bengal, the United Provinces, the Punjab, Bihar, the CJentral 
Provinces, ^[and Bevur] Assam, the North-West Frontier Province, Sind, and 
Orissa ; 

(c) one member, holding oflSce for a period of three years, to be nominated 
alternatively by the Provincial Government of Delhi and the Provincial Govern- 
ment of Ajmer- Merw^ara ; and 

{d) one member to be nominated by the Chief Commissioner of Railways. 

(3) Any vacancy occurring in the Board, otherwise than by the expiry 
of the term of office of the member referred to in clause (c) of sub-section (2) shall 
be filled as soon as may be by a nomination made by the autliority by whom the 
member vacating office was nominated. 

(4) The Board shall have full power to regulaie by by-laws or otherwise 
its own procedure and the conduct of all business to be transacted by the Board. 

(5) The powers of the Board may be exercised notwithstanding any vacancy 
in the Board.] 


28. The ^[Board] may, by notification in the ^[Gazette of India] 
» ■ ^ make regulations^ consistent with this Act for all or 

Power to make regulations. foUowing purposes, namely 

(a) for laying down the standard conditions in respect of material, design 
and construction which shall be required for the purpose of enabling the regis- 
tration and certification of a boiler under this Act ; 


®[(aa) for prescribing the circumstances in which, the extent to which, 
and the condition subject to which variations from the standard conditions laid 
down under clause (a) may be permitted;] 

{b) for prescribing the method of determining the maximum pressure at 
\vhich a boiler may be used ; 

{c) for regulating the^ registration of boilers, prescribing the fees payable 
therefor, the drawings, specifications, certificates and particulars to be produced 
by the owner, the method of preparing a boiler for examination, the form of the 
Inspector’s report thereon, the method of marking the register number and 
the period within which such number is to be marked on the boiler ; 

(rf) for regulating the inspection and examination of boilers and steam- 
pipes, and prescribing forms of certificates therefor ; 

{e) for ensuring the safely of persons working inside a boiler ; [ and ] 

(/) for providing for any other matter which is not in the opinion of the , 
^[Board], a matter of merely local or provincial importance.® 


29. The Pi'ovincial Government may, by notification in the Official Gazette, 
Power to make rules make rules’ consistent with this Act and the regula- 

purposes, namely : — 


tions made thereunder for all or any of the following 


LEG. REF. 

* Inserted by A.O., 1937. 

* Substituted by Act XI of 1937, sec. 5 fo: 
Governor-General in Council. 

* Substituted by Govemmentoof India (Adapt 
ation of Indian Laws) Supplementary Order 

1937. 

* For Indian Boiler Regulations, 1924 see Gen 
R, and O., VoL v, p. 136. 

Rules made belbre the 3 i»t day of March. 1 937, 
Continuance in under sec, 37 of die Ind 
ian Electricity Act, 1910, 
and regulations made, 
before the aSth day o; 
March, 1937, under sec, 
28 of the Indian Boilers 
Act, 1923, by the Cover- 
luu^General in Council, shall, on and from the 


force of rules and 
reguladons made 
under Act IX of 
1910 and Act V of 

1923- 


said dates respectively, be deemed to have been 
made under the said sections of the said Acts 
by the authority substituted for the Governor- 
General in Council by the Indian Electiidty 
(Amendment) Act, 1937, and the Indian Boilem. 
(Amendment) Act, 1937, respectively, and shall 
continue to be in force until superseded by rules 
or regulations made under the sand . sections 
of the said Acts by the Central Electricity Board.-ii 
or the Central Boilers Board, as the case may . 
be (sec. 2 of Act XXIV of 1 937) . 

^Clause (aa) to sec. 28 inserted by Act XI or*,' 

1937- - 

^See A, 0 . Supplementary, 1937. ^ -S 

Tor such rules for Coorg, set Notification* J 
No. 37, dated 31st March, 1925, in the Coorg." 
District Gazette, 1925, Pt. I, p. 26* 
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(fl) for" prescribing tbe qualifications and duties of the Chief Inspector 
and of Inspectors, * * * * *] for 

prescribing or constituting authorities to which they shall respectively be subordinate 
and the limits of the administrative control to be exercised by such authorities ; 

(^) for regulating the transfer of boilers ; 

(c) for providing for the registration and certification of boilers in accord- 
ance with the regulations made under this Act ; 

(d) for requiring boilers to be in charge of persons holding certificates of 
competency, and for prescribing the conditions on which such certificates may 
be granted ; 

(tf) for prescribing the times within which Inspectors shall be required to 
examine boilers under section 7 or section 8 ; 

(f) for prescribing the fees payable for the issue of renewed certificates 
and the method of determining the amount of such fees in each case ; 

(g) for regulating inquiries into accidents ; 

(A) for constituting the appellate authority referred to in- section 20, and 
for determining its powers and procedure. 

(1) for determining the mode of disposal of fees, costs, and penalties levied 
under this Act ; and 

*[(i) generally to provide for any other matter.] 

3JI# * * 

30. Any regulation or rule made under section 28 
Penalty for breach of or section 29 may provide that a contravention thereof 
rules, shall be punishable with fine which may extend to one 

hundred rupees. 

31. (i) The power to make regulations and rules conferred by sections 28 
and 29 shall be subject to the condition of the regu- 
and regulations jations and rules being made after previous publi- 

cation. 

(2) Regulations and rules so made shall be published in the Gazette of India 
and the Local OflScial Gazette, respectively and on such publication, shall have 
effect as if enacted in this Act. 


Recovery of fees, etc. 


32. All fees, costs and penalties levied under this 
Act shall be recoverable as arrears of land revenue. 


. 33. Save as othcrw’ise expressly provided, this 

roSn ^PP^y boilers and steam-pipes belonging 

to the Crown. 


34. In case of any emergency, the Provincial Government may, by general 

_ ^ ^ or special order in writing, exempt, any boiler or steam- 

pipe from the operation of all or any of the provisions 

cm rgcucy. 

35, [Repeal of Enactments.] Repealed by Sec. 2 and Sch* of the Repealing Act 
(XII of 1927). 

♦ 

THE SCHEDULE. 

[Enactments Repealed] Repealed by Sec. s and such of the Repealing Act {XII of igsf). 


LEG. REF. ' * Clause {j ) substituted by ihid. 

1 Words for regulating their salary, allow- ^ ® Proviso omitted by ibid. But se$ also ihid^ 
ances and conditions of service ” omitted by Supplementary Order 1937. 

A,0., X937. 
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THE CANToNIMtEiTTS ACT (II OP 1924). 

\Extracts1. 

CONTENTS. 


Sechons. 

CHAPTER I. 

Pkeuminary. 

I. Short title extent and commencement. 

* * # 

CHAPTER IV. 

Spirituous Liquors and Intoxicating Drugs. 

56 . ^ Unauthorised sale of spirituous liquor or 
intoxicating drug. 

57 . Unauthorised possession of spirituous 
liquor. 

58 . ^ Arrest of persons and seizure and con- 
fiscation of things for offences against the two 
last foregoing sections. 

59 . Saving- of articles sold or supplied for 
medicinal purposes. 

« * « 

CHAPTER XEV. 

Removal aot) Exclusion prom Canton- ‘ 

MENTS AND SUPPRESSION OP ISexUAL 

Immorality. 

235. Power to remove brothels and pro- 
stitutes. 

^ 236. Penalty for loitering and importun- 
ing for purposes of prostitution. 

237. Removal of lewd persona from can- 
tonment. 

238. Removal and exclusion from canton- 
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ment of seditious persons. 

240. Penalty. 
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0 ^ inspection, etc. 
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oS* ®®rvice of notice, etc. 
oS‘ of givii^ notice. 

Board in case of non- 
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“- 
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pect of damage to cantonment property. 
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bS. ®®®®^ ®®^t -of the 



150 The Criminal Court Manual. [S. i 


Effect of Legislation. 


Year. 

1 

j Xo. 

1 Short title. 

How repealed or otherwise affected by 

1 Legislation. 

*924 

II 

j 

The Cantonments Act,l 

1924- 

Am,, Act VII of 1925 ; Act XXXV of 1926 5 
Act X of 1927 : Act XXVI of 1927 ; Act 
VIII of 1930 ; Act VII of 1931 ; Act XVII 
of 1932 ; Act XXIV of 1934 ; Act XII of 
1935 ; Art XXIV of 1936 ; Act XXXIV 
of 1939 ; Act XXXI of 1940 ; Act XXXII 
of 1940 ; Act XV of 1942; Act VIII of 19445 
Government of India (Adaptation of Indian 
Laws) Order, 1937. 

Rep, in pt., Act XII of 1927. 


/4n Act to consolidate and amend the late relating to the administration of 
cantonments. 


Wherea-s it is eicpedieiit to consolidate and amend the law relating t;o the 
administration of cantonments; It is hereby enacted as follows: — 

CHAPTER I. 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Canton- 
commencement. MENTS, Act, 1924. 

(2) It extends to the whole of British India, including British Balu- 
dustan. 


LEG. BEF. 

iFor statement of objects and Beasons, 
see Gaaette of India, 1923, Pt. V, p. 220, 
and for Beport of Sdect Committee, see 
ibid., p. 270. ^ 


Sec. 1 . — ^The Secretary of State is abso- 
lute owner of all Cantoxunent lands, unless 
it can be proved that he parted with it. 
There can be no adverse possession against 
him. A person occupying land in Canton- 
ments not specifically transferred to him by 
the Secretary of State, can only hold it as 
a licensee from him, who could eject him 
at will by revoking his licence. 66 T.C. 582 
—1922 All. 57. The mere fact that certain 
lands are declared by Government to be 
witMn a Cantonment area does not vest 
their ownership in the Government unless it 
is showij that the lands were acquired by 
the Government for that purpose. 31 C.W.N. 
1033—1927 Cal. 786, All land within Can- 
tonment area does not necessarily belong to 
Government. (Ihid^ It is not the nec^- 
sary implication of the second paragraph of 
d. (6) of Ben. Cantonment Begulations, 
though the rules suggest that the greater 
part of the land was at that time Govern- 
ment property. 57 I.A. 339 =58 0, 858 =60 
MX.J. 142 (P.C.). 'Where subsequent to 
the establishment of a Cantonment the ow- 
nership of the land within it becomes vested 
in the Secretary of State and the prior 
owners of the land were compensated for 
the loss of such rights as they may have 
^tually suffered, it is a fair presumption 
that the amount of compensation would vary 
according to whether the prior ownersh^ 


was deprived wholly of owncrsliip and pos- 
session or whether he was deprived only of 
ownership and allowed to remain in posses- 
sion as licensee without the payment of any 
rent, 1930 All. 587=128 1,0. 441. The 
Peshawar Cantonment Board, as represent- 
ing the Secretary of State who acquired the 
Peshawar Cantonment by purchase, is the 
owner of all the lands situate within the 
• Cantonment and is entitled to eject a licen- 
see in possession on payment of compensa- 
tion in respect of structures or improve- 
ments, if any, made by him. 142 I.C. 657 
=1933 Pesh. 56. See also 1944 Pesh. 34. 
Subsequent to the establishment of Canton- 
ment possession of one enclosed plot of land 
was found to be with original owner describ- 
ed as 'malick’ in official records, who subse- 
quently built on portion of land with per- 
mission of Cemtonment authorities and let 
out buildings for shops. Permission to build 
is not licence with regard to site for shops 
only but original owner continued to be li- 
censee of whole plot of land. 1930 AIL 587. 
Where Army Emulations were in force by 
which a house cduld not be sold at all to 
Civilians and later on it was allowed to be 
sold with the sanction of the Commanding 
Officer, Tteldf in the absence of evidence as 
to the actual terms, it must be presumed 
that the pennissicix was subject to a reser- 
vation about sanction. 46 A. 427=1924 All. 
415. Ther^ore every transfer made with 
the permission of the military anthority 
must be treated as indicating an admission 
of a new licence upon the prevailing condi- 
tions. (Ibid.) A transfer without sanc- 
tion furnishes a causi^ of action for a 











(3) The Central Govemment may, by notificaticMi in the Official Gazet t e, 
direct that this Act, or any provisions thereof which he may specify, shall come 
into force on such date as he may appoint in this behalf. 

♦ * * ♦ :ii 


CHAPTER IV. 

Spirituous Liquors and Intoxicating Drugs. 

56. If within a cantonment, or within such limits adjoining a cantonment 
. , , , . as the Central Government may, by notification in the 

Unautlmnsed sale of ^ 1 - Official Gazette, define, any person not subject to 

military or air-force law or anjr perscm subject to mili- 
tary or air-force law othenvise than as a military 
officer or a soldier knowingly barters, sells or supplies, or offers or attempts to 
terter, sell or supply, any spirituous liquor or intoxicating drug to or for the use 
of any soldier or follower or soldier’s wife or minor child without the written 
permission of the ^[Officer Cotnmanding the station] or of some person autho- 
rised by the ^[Officer Conmianding the station] to grant such permission, he shall 
be punishable with fine which may extend to one hundred rupees, or with imprison- 
ment for a term which may extend to three months, or vnth both. 


Unauthorised possession 57. If within a cantonment, or within any limits 
of spirituous liquor. defined under section 56, — 

(a) any person subject to military or aif-force law or otherwise than as 
a military officer or a soldier, or 

(b) the wife or servant of any such person or ,of a soldier, has in his or 
her possession, except on behalf of the *[ Central] Government or for the private 
use of a military officer, more than one quart of any spirituous liquor, other than 
fermented malt-liquor, without the written permission of the * [Officer ^mmand- 
ing the station] or of some person authorised by the ^[Officer Commanding the 
station] to grant such permission, he or she shall tie punismble, in the case of a first 
offence, with the fine which may extend to fifty rupees, and, in the case of a subse- 
quent offence, with imprisonment for a term which may extend to three monffis, 
or vrith fine which may extend to one hundred rupees. 


58. (1) Any police officer or excise officer may, without an order frcan a 
Magisfrate and -without a warrant, arrest any per^ 
Arrest of persons and whom he finds committing an offence under section 
smure and confiscation of 55 qj. ^g^tion 57 , and may seize and detain any spiri- 
K^^otest fOT^oin^^- liquor or intoxicating drug in respect of which 

tions. such an offence has been committed and any vessels or 

' coverings in which the liquor or drug is contained. 

(2) Where a person accused of an offence under section 56 has been 
previously convicted of an offence under that section, an officer in charge of a 
police station may, with the written permission of' a Magistrate, seize and detain 
any spirituous liquor or intoiucating drug within the cantonment or within any 
limits defined under that section which, at the time of the alleged commisrion of 
the subsequent offence, belonged tb, or was in the possession of, such person. 
(3) The Court convicting a person of an offence under sectimi 56 or sec- 


MIQ. BEF, 

iSubstitated by Aet Vli of 1925. 

sWord 'Central' insetted by A.O., 1987. 

olsratioii that it was not binding on the 
Seeretaiy of State. (Ibid.) The rights of 
the occnpier to sell the materials of the 
hoose ara not affected by the Begolalion. 46 
A. 427=1924 AIL 415. 

Sites in eantonxnente are normally held 
under the Ckwemer^leneral’s Order Ko. 179 
of 1836. This order does not confer upon 
the licensee the ownership of ^ trees stan- 


ding thereon, thongh such trees can be cut 
lawfully under orders from the ExecntiTe 
'S’Td 9 ^ ’^uemaoipioo sqi xo eeimoDin'B 
266=A.rA 1944 Pesh. 34. . 

Sztt 66 . — hfea-iung of terms — 
or “ficBs”. 9 BoniXA 708=31 B, 523; 
"fiuppKfee"— jSertiOBt si^plying liquor to 
mender is no offence^ ib«^; “Seild^r*'^ who 
is. 3 A. 214, “Spiritu^ue ligufir,” Bear no* 
such, 7 M:.H.C. (App.) .16; “fiWMwkw", 
whipping not proper under'ihs section. Bat. 
682. 
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tioa 57 may order the confiscation of the whole or ary part of anything sdzed 
under sub-section (1) or sub-section (2). 

(4) Subject to the provisions of Chapter XLIII of the Code of Crimi-; 
nal Procedure, 1898, anything seized under sub-section (1) or sub-section (2) 
and not confiscated under sub-section (3) shall be restored to the person from 
whom it was taken. 

59. The foregoing provisions of this Chapter shall not apply the sale 
or supply of any article in good faith for medicinal 
Saving of articles sold purposes by a medical practitioner, chemist or druggist 
^r^o?M authorised in this behalf by a general or special order 

of the ^[Officer Commanding the station]. 

He 4c ak 


CHAPTER XrV. 

Removal and Exclusion from Cantonments and Suppression op 
Sexual Immorality. 

235. The * [Officer Commading the station] may, cm receiving information 

that any building in the cantonment is used as a bro- 
Power to remove brothels or for purposes of prostitution, by order in writ- 
and prosfacutes. substance of the information 

received, summon the owner, lessee, tenant or occupier of the building to appear 
before him either in person or by an authorised agent, and, if the ®[Ofl5cer Com- 
manding the station], is then satisfied as to the truth of the information, he may, 
by order in writing, direct the owner, lessee, tenant or occupier, as the case may 
be, to discontinue such use of the building within such period as may be specified 
in the order. 

236. (1) Whoever in a cantonment loiters for the puipose of prostitution 

T. X , • j, importunes any person to the commission of 

im?^hJ°for pSfpotf iminordity, shall be punishable with impri- 

ofVostitulon. ^ sonment which may extend to one mcmth, or with 

fine which may extend to two hundred rupees. 

(2) No prosecution for an offence under this section shall be instituted 
except on the complaint of the person importuned, or of a military officer in 
whose presence the offence was committed, or of a member of the Military or 
Air Force Police, being employed in the cantonment and authorised in this 
behalf by the ^[Officer Commanding the station], in whose presence the offence 
was committed, .or of a police officer not below the rank of a sub-inspector, ‘[or 
a sergeant] who is employed in the cantonment and authorised in this behalf by 
the * [Officer Commanding the station] ‘[with the concurrence of the District 
Magistrate]. 


1 Substituted hy Act YU of 1925. 

■ 2 These words were substituted by see. 10. 
of the Cautomuents (Amendment) Act, 1925 
(YII of 1925). 

- 8 Substituted by sec. 14, ibid, 

, 4 In sub-^c. (2) of see. 236, after the word 
’^•sub-inspector” fee -words “or a sergeant” 
have been inserted and after the words 
“Officer commanding the station” where 
they occur the second time, the words “with 
the concurrence of the District Magistrate’^ 
have been added by Act YU of 1931. 

Sec. 236 (1). — ^There is nothing in the 
wording of sec. 236 (1) which requires that 
the person importuning must importune, to 
the commission of sexual immorality with 
himsdf or herself. 37 OrX.J. 372=1936 A. 


L.J", 193—1936 AIL 129. A Magistrate can 
convict a male of the offence of loitering 
for the purpose of prostitution under see. 
236 a)* 28 Bom.L.B. 298=27 GrX.J. 555 

=1926 Bom. 227. 

Sec. 236 (2): PjEtosEcunoN by Executive 
Ofpicser— LbgaiiIty op.— In order that a per- 
son can be legally convicted under sec. 236, 
it is necessary that it should be instituted 
strictly ,in accordance with the provisions 
laid down in snb-sec. (2), sec. 236. An Exe- 
cutive Officer of a Cantonment launched a 
prosecution unde sec. 236 against the accus- 
ed ^d the accused was convicted under that 
section. ^ The Executive Officer was not the 
person importuned, nor did the prosecution 
allege that the offence was committed in his 
presence or that he had been authorized in 
this behalf by the Officer Oojuznanding the 


S. 239] 
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237. If the ^[Officer Commanding the station] is, after such inquiry as 
he thinks necessary, satisfied that any person resid- 
°u cantonment is a prostitute 

■ or has been convicted of an offence under section 

236, or of the abatement of such an offence, he may cause to be served on such 
person an order in writing requiring such person to remove from the canton- 
ment within such tirne as may be specified in the order and prohibiting such 
person from re-entering it without the permission in writing of the ^[OfiScer 
Commanding the station] . 

, . , . „ 238. (1) A Magistrate of the first class, having 

cantonments o£ dis- - • ji* * • ^ S mfomia 


from cantonments 
orderly persons 


tion that any person residing in or frequenting the 
cantonment — 


(a) ' is a disorderly person who has been convicted more than once of 
gaming or who keeps or frequents a common gaming house, a ^sorderly drink- 
ing shop or a disorderly house of any other description, or 

(b) has been convicted more than once, either within the cantonment or 
elsewhere, of an offence punishable under Chapter XVII of. the Indian Penal 
Code, or 

(c) has been convicted, either within the cantonment or elsewhere; of any 
offence punishable under section 156 of the Army Act, or 

(d) has been ordered under Chapter VTII of the Code of Criminal Pro- 
cedure, 1898,' either within the cantonment or elsewhere, to execute a bond for* 
his good behaviour, 

may record in -writing the substance of the information received, and may issue 
a summons to such person requiring such person to appear and show cause why 
he should not be required to remove from the cantonment and be prohibited 
from re-entering it. 

(2) Every summons issued under sub-section (1) shall be accompanied 
by a copy .of the record aforesaid, and the copy shall be served along -with the 
summons on the person against whom the summons is issued 

(3) The Magistrate shall, when the person so summoned appears before 
him, proceed to. inquire into the truth of the information received and take such 
further evidence as he thinks fit, and if, upon such inquiry, it appears to him 
that such person is a person of any kind described in sub-section (1) and that 
it is necessary for the maintenance of good order in the cantonment that such 
person should be required to remove therefrom and be prohibited from re- 
entering the cantonment, the Ma^strate shall report the matter to the ^TOfficer 
Commanding the station], and, if the ^[Officer Commanding the station] so 
directs, shall cause to be served on such person an order in -writing requiring' 
him to remove from the cantonment within such time as may be specified in the 
order and prohibiting him' from re-entering it rvithout the permission in writing 
of the ^[Officer Commanding the station]. 

239. (1) If any person in a cantonment causes or attempts to cause or 
does any act which he knows is likdy to cause dis- 
frS”“Sto“ment®of^"ed” J^affectira or breaches of discipHne anwngst 

tiotis persons. - ^^7 Portion of His Majesty s forces or is a person 

who, the ^[Officer Commanding the station] has reason 
to believe, is likely to do any such act, the ^[Officer Commanding the station] may 
make an order in writing setting forth the reasons for the making of the same 
and requiring such person to remove from the cantonment within such time as 
may be specified in the .order and prohibiting him from re-entering it without 
the permission in writing of the ^[Officer Commanding the station] : 

Provided that no order shall be made under this section against any 

LEG. BEF. 

1 Substituted by Act YU of 1925. 


Oa. C M. 1-20 
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person unless lie has had a reasonable c^portunity of being informed of the 
grounds on which it is proposed to make the order and of showing cause why the 
order should nt be made. 

(2) Every order made under sub-section (il) shall be sent to the Super- 
intendent of Police of the district, who shall cause a copy thereof to be served 
on the person concerned. 

(3) Upon the making of any order under sub-section (1), the ^[Officer 
C ommanding the station] shall forthwith send a copy of the same to the Central 
Govemmient 

(4) The Central Government may, of its own motion, -and shall, on ap- 
plication made to it in this behalf within one month of the date of the order by 
the person against whom the order has been made, call upon the District Magis- 
trate to make, after such inquiry as the Central Government may prescribe, a 
report regarding the justice of the order and the necessity therefor. At every 
such inquiry the person against whom the order has been made shall be given an 
opportunity of being heard in his owm defence. 

(5) The Central Government may, at any time after the receipt of a 
copy of an order sent under sub-section (3)' or, where a report has been calledl 
for under sub-section ('4), on receipt of that report, if it is of opinion that the 
order should be varied or rescinded, -[make] such orders thereon as ®[it] 
thinks fit. 

(6) Any person who has been excluded from a catitonment by an order 
made under this section may, at any time after the expiry of one month from 
the date thereof, apply to the Officer Commanding-in-Chief, the Command, for 
the rescission of the same and, on such application being made, the said Officer 
may, after making sudi inquiry, if any, as he thinks necessary, either reject the 
application or rescind the order. 

Penalty. 240. Whoever — 

(o) fails to comply wth an- ord» issued under this Chapter within the 
period specified therein, or,' rvhilst an order prohibiting him from re-entering 
a cantonment without pemns-sion is in force, re-enters the cantonment \vithout 
such permission, or 

(b) knowing that any person has, under this Chapter, been required to 
remove from the cantonment and has not obtained the requisite permission to 
re-enter it, harbours or conceals such person in the cantonment, 
shall be punishable with fine which raaj' extend to two hundred rupees, and, ih 
the case of a continuing offence with an additional fine which may extend to 
twenty r^ees for cvcrj- day after the first during which he lias persisted in the 
offence. 


CHAPTER XV. 

Powers, Procedure, Penalties and Appeals. 

Entry and Inspection. 

241. It shall be lawful for the President or the Vice President of a Board, 
Prtwpre nf pntrtr Executivc Ofificcr, Or thc Health Officer or 

Assistant Health Officer, or any person specially 
authorised by the Health Officer or the Assistant Health 'Officer, or for any 
other person authorised by general or special order of a Board in this behalf, 
to enter into or upon any btulding or land with or without assistants or work- 
men in order to make any inquiry, inspection, measurement, valuation or sur- 
vey, or to execute any work, which is authorised by or under this Act or whidh 
it is necessary to make or execute for any of the purposes or in pursuance of 
any of the provisions of this Act or of any rule, bye-law or order made there- 
tmder: 


LEG. BKF. 

iSabstitated by Act VII of 1925. 
d Substituted for words "refer the ease to 


tlie Goveraor-0eneral in Council, who 
pass” by A,0.y 1937, 

3 Substituted for word 'he' by A.O., 1937. 
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Pwjvided that nothi^ in this section shall be deemed to confer upon any 
person any power such as is referred to in section 207 or section 215 or to autho- 
rise the conferment upon any person of any such power. 

242. With the previous sanction of tlie President, any member of a Board 
„ , . 1 inspect any work or institution constructed or 

1 ^ ■ maintained, in whole or part, at the expense of the 

Board, and any register, book, accounts or other docu- 
ment belonging to, or in the possession of, the Board. 

Power of inspection, etc. , 243. (1) A Board may, by general or special 

order, aumonse any person — 

(a) to inspect any drain, privy, latrine, urinal, cesspool, pipe, sewer or 
channel in, or on any building or land in the cantonment, and, in his discretion, 
to cause the ground to be opened for the pu^se of preventing or removing any 
nuisance arising from the drain, privy, latrine, urinal, cesspool, pipe, sewer or 
channel, as the case may be ; 

(5) to examine works under construction in the cantonment, to take levels 
or to remove, test, examine, replace or read any meter. 

(2) If, on such' inspection, the opening of the ground is found to be 
necessary for the prevention or removal of a nuisance, the expenses thereby 
incurred shall be paid by the owner or occupier of the land or building, but if 
it is found that no nuisance exists or but for such opening would have arisen, 
the ground or portion of any building, drain or other work opened, injured or 
removed for the purpose of such inspection shall be filled in, reinstated, or 
good, as the case may be, by the Board. 

244. (1) The Executive Officer of a cantonment may, with or without 

assistants or workmen, enter on any land within fifty 
lanA wW.. “^7 authoriscd by or under this Act 

is in pr^ess. purpose of dq>ositing thereon any soil, gravel, 

stone or other materials, or of obtaining access to such 
work, or for any other purpose connected with the carrying on of the same. 

(2) The Executive Officer shall, before entering on any land under sub- 
section (1”), give the occupier, or, if there is no occupier, the owner not less than 
three days' previous notice in writing of his intention to make such entry, and 
shall state the purpose thereof, and s^ll, if so-rMuired by the occupier or owner, 
fence off so much of the land as may be required for such purpose. 

(3) The Executive Officer shall, in exercising any power coiferred by 
this section, do as little damage as may be, and compensation shall be payable, 
by the Board to the owner or occupier of such land, or to both for any such 
damage whether permanent or temporary. 

245. It shall be lawful for any person, authorised by or under this Act to 

_ , . , , . make any entry into any place, to open or. cause to be 

Breaking into premises. opened any door, gate or other barrier — 

(o) if he considers the opening thereof necessary for the purpose of such 
entry; and 

(5) if the owner occupier is absent, or being present refuses to open such 
door, gate or barrier. 

246. Save as othervrise expressly provided in 
Entry to be made in the this Act, no entry authorised by or under this Act shall 
day time. be made except between tlie hours of sunrise and 

sunset 

247. Save as otherwise expressly provided in this Act, no building or land 

Baa 247. — The entry which is contemple.- or omist, no question of written noiaoe 
ted in see. 247 is one without the, consmt of arises. 153 I.C. 469=36 GrXJT. 356=1935 
the occupier or the owner. 'Where the ent^ AQ. 160. 
is with the implied consent of such occupier 
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Shall be entered without the consent of the occujaer, 
Omtafs <^sent ordina- qj. jf jg no occupier, of the owner thereof, and 
nly to be obtained. without giving the said 

occupier or owner, as the case may be, not less than four hours’ Written notice of 
the intention to make such entry : 

Provided that no such notice shall be necessary if the place to be inspec- 
ted is a stable for horses or a shed for cattle, or a latrine, privy or urinal or a 
work under construction, 

248. When any place used as a human dwelling is entered under this Act, 

T> v u 1 regard shall be paid to the social and rdigious 

Reprd J® customs and usages of the occupants of the place en- 

socal and rebgiovs usages. apirtment in the actual occup^cy of a 

female gbatl Se entered or Wken open until she has been informed that die is 
at liberty to withdraw and every reasonable facility has been afforded to her 
for withdrawing. 

249. Whoever obstructs or molests any person employed by a. Board who 

1 *. £ t. » *• is not a public servant within the meaning of section 

Penalty for obstruction, gi of the Indian Penal Code or any person with whom 

the_ Board has lawfully contracted, in the execution of his duty or of ansrthing 
which he is empow^ered or required to do by virtue or in consequence of any of 
the provisions of this Act or of any rule, by-law or order made thereunder, or 
in fulfilment of his contract, as the case may be, shall be punishable with fine 
which may extend to one hundred rupees. 

Powers and Duties of Police Officers. 

250. Any member of the police force emplt^eid iri a rant orunent may, with- 

A j. ^ ^ out a warrant, arrest any person committing in his 

Arrest without warrant. ^ J provisions of this Act 

which are specified in Schedule IV : 

Provided that — 

(a) in the case of the breach of any provision as is specified in Part B 
of Schedule IV, no person shall be so arrested who consents to give his name 
and address, unless there is reasonable ground for doubting the accuracy of the 
name or address so given, the burden of proof of which shall lie on the arrest- 
ing officer, and no person so arrested shall be detained after his name and address 
have been ascertained ; and 

(b) no person shall be so arrested for an offence under section 236 
except — 

(i) at the request of the person importuned or of a military officer in 
whose presence the offence was committed ; or 

(ii) by or at the request of a member of the Military or Air Force Police, 
who is employed in the cantonment and authorised in this behalf by the ^[Officer 
Commanding the station], and in whose presence the offence was committed or 
by or al the request of any police officer not below the rank of a Sub-Inspector 
who is employed in the cantonment and authorised in this bdbalf by the ^[Officer 
Commanding the station]. 

251. Tt shall be the duty of all police officers to give immediate information 

Duties of police officers. the commissi^ of any offence against 

the provisions of this Act of, of any rule or bve-Iaw 
made thereunder, and to assist all cantonment officers and servants in the exercise 
of their lawful authoritv. 


1 Substituted by Act 'VII of 1925. 

■■ i 

Seo. 249 : OBsmumow— -R efusal to pay 
Rent, — Where a tenant, who is liable to pay 
rent to a contractor of the Cantonment Com- 
mittee who has been duly authorized to col- 


lect rent from him, refuses to pay rent 
either to him or to his servant, the mere re- 
fusal to pay rent does not amount to an 
obstruction within the purview of sec. 249. 
Therefore ,an action for malidous prosecu- 
tion hes against the complainant.’ 188 1.0. 
282=1932 AH. 386. 
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Notices. 


252. .Where any notice, order or requisition made under this Act or any 

1 , ^ bye-law made thereunder requires anythinffto 

^^ouoes to fix reasonable fcg done for the doing of which no W is fixed in S 

- „ Act or in the rule or bye-law, the notice, order or 

requisition shall speafy a reasonable time for doing ^bie same. 

Authentication and vali- 253. Every notice, order or requisition issued 
gty of notices issued by by a Board under this Act or any rule or bye-law 

made thereunder shall be signed — 

rv«; ^ar* either by the President of the Board or by the Executive 

Umcer, * *J ; or 

. . . members of any committee especially authorised by the Board 

m this behalf. 

254. - (1) Every notice, order or requisition issued tmder this Act or any 

byo-lsw madc thereunder shall, save as other- 
’ wise eaqiressly provided, be served or presented — 

(o) by giving or tendering the notice, order or requisition, or sending it 
by post, to the person for whom it is intended; ,or 

(5) if such pwson cannot be found, by affixing the notice^ order or requi- 
siticm on some conspicuous part of his last known place of abode or business, 
if within the cantonment, or by giving or tendering the notice, order or requisi- 
tion to some adult male monber or servant of his family, pr by causing it to be 
affixed on some conspicuous part of the building or land, if any, to which it 
relate 

(2) When any "such notice, order pr requisition is reg^uired or permitted 
to be served upon an owner, lessee or occupier of any building or lan^ it shall 
not be necessary to name the owner, lessee or occupier therein, and the service 
therepf shall, save as otherwise expressly provided, be effected either — 

(o) by giving or tendering the notice, order or requisition, or sending it 
by post, to the owner, lessee or occupier, or, if there are more owners, lessees or 
occupiers than one, [to any one of them]*, or 

(b) if no such owner, lessee or occupier can be found, by giving or tender- 
ing the notice, order or requisition to the authorised agent, if any, of any such 
owner, lessee or occupier or to an adult male member of servant of the family 
of any such owner, lessee or occupier, or by causing it to be affixed on some 
conspicuous part of the building or land to which it relates. 

(3) !^^en the person on whom a notice, order or requisition is to be 
served is a minor, service uppn his guardian or upon an adult male member or 
servant of his family shall be deemed to be service upon tiie minor. 

255. Every notice which, by or under this Act, is to be given or served as 

- - . - . . .a public notice or as notice which is not required to 

Method of giving notice. • given to any individual therein spedfied shall, save 

as otherwise expressly provided, be deemed to have been suffidently given or 
served if a copy thereof is affixed in such conspicuous part of the office of the 
Board, or in such other public place, during su^ period or is published in such 
local newspaper or in such other manner, as the Board may direct 

256. In the event of non-compliance with the terms of any notice, order or 

reqmsition issued to any person under this Act, or 

Powers of Board m case -^jy. W-law made thereunder, requiring such 

person to execute any work or to do any act it shall 

- ’ be lawful for the Board whether or not the person in 

default is liable to punishment for such default or has been prosecutra or sen- 

liEGt. BEP. s Words 'or, wliOFe there is no Boar^ ete.’ 

1 Words - *whe re thwe is a Board’ omitted omitted by (bid. 
by Aet XSIY we 1936. a Snbstitated by Act XXXU at 1640.' 
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tenced to any punishment therefor, after giving notice in writing to such person, 
to take such action or such steps as may be necessary for the completion of the 
act or work required lo be done or executed by him and all the expenses incurr^ 
on such account shall be recoverable by the Board. . 


Recovery of Money, 

257, (il) If any such notice as is referred to in section 256 has been given 

LiabUity of occupier to' ^ t which he is 

pay in default of o^raer. owner, the Board may require any occupier of such 

property or of any part thereof to pay to it, instead 
of to the owner, any rent payable by him in respect of such prtqierty, as it falls 
due, up to the amount recoverable from the owner under section 256: 

Provided titot, if the occupier, on application made lo him by the Board, 
refuses truly to disclose the amount of his rent or the name or address of the 
person to whom it is payable, the Board may recover from the occupier the whole 
amount recoverable under section 256. 


(2) .^y amount recovered from an occupier instead of from an owner 
under sub-section (1) shall, in the absence of any contract between the owner and 
the occupier to the contrary, be deemed to have been paid to the owner. 


258. (1) Where an}' person, by reason of his reodving the rent pf immov- 
T>,,. - . , j able properly as an agent or trustee, or of his being 

trustees. ^ ** agent or trustee the person who would receive 

the rent if the properly were let to a tenant, would 
under this Act be bound to discharge any obligation imposed <mi the owner of the 


property for the discharge of which money is required, he shall not be bound to 
discharge the obligation unless he has, or but for Ms own improper act or default 
ought have had, funds in his hands belonging to the owner sufficient for the 


purpose. 


(2) The burden of proving any fact entitling an agent or trustee to relief 
under sub-section (1) shall lie upon Mm. 

(3) Where any agent or trustee has claimed and established Ms right to 
relief imder tins section, the Board may, by notice in writing, require him to 
apply to the discharge of such obligation as aforesaid the first monies wMch may 
come to his hands on behalf, or for the use, of the owner, and, on failure to 
comply with the notice, he shall be deemed to be personally liable to discharge 
the obligation. 

^[259. (il) Notwithstanding anything elsewhere contained in tMs Act, 
Method of recovery. arrears of any tax and any other money recoverable 

by a Board imder tMs Act may be recovered together 
with the cost of recovery either by suit or, on application to a Magistrate having 


1 Sec. 259 substitiited for old section bv 
Act XXIV of 1986. ^ 

Sec. 269. — ^The expression ^recoverc^te "by 
the Cmtfy/mmt Authority under the Act” 
does not include the case of money due under 
ordinary contact between that authority and 
others. It merely applies to such dues as 
are recoverable by the Cantonment Autho- 
rity under the express provisions of certain 
sections of this Act which entitle it to levy 
for permitting certain acts to be done. 
Where tlierefore the Cantonment Authority 
proceeds to recover arrears of rent due from 
a tenant by distress and sale of his immov- 
able proper^ its action is illegal and mahes 
the Authority liable to pay damages to the 
tc^t for its illegal action. 150 I.C. 682 
—1933 Iish. 517. A magistrate acting under 


see. 259 has jurisdiction to decide whether 
the conditions iMder which the Cantonment 
Authority can r^ort to Idm axe fidfUed or 
not. But be is, not entitled to go into ques- 
tions for which a separate remedy eadsts 
under the Act to the person from whom re- 
covery is sought. 1938 A.Mj:i.J. 18. Where 
there is a revocation of certain remission of 
tax and the Cantonment Board applies under 
sec. 259 of the Act for recovery of the 
amounts due^ its claim is only for arrears ,of 
taxes. The circumstance that the amount 
was onoe remitted does not change the na- 
ture of the daim. 1938 A.MX.J. 18. See. 
259 is not necessarily emifined to arrears of 
tax due prior to tiie amendment. The amend- 
ment creates no fresh liability to pay, nor 
docs it enlarge the liability. It merely pro- 
vides a ‘machinery fo recovery. 1938 A.M. 
L.J. 18. 
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jurisdiction in the cantonmenfor in any place where the person from whom such 
tax or money is recoverable may for the time being be residing, by the distress 
and sale of any movable property of, ,or standing limber, growing crops or grass 
belon^ng to, such person which is within the limits of such Magistrate’s juris- 
diction, and shall, if payable by the owner of any property as such, be a charge 
on the property until paid : 

Provided that the tools of artisans shall be exempt from such distress or 

sale. 


(2) An application to a Magistrate under sub-section (1) shall be in 
writing and shall be signed by the President or Vice-President of the Board pr 
by the Executive Officer, but shall not require to be personally presented.] 


Committees of Arbitration. 

260. In the event of any disagreement as to the liability of a Board to pay 
. _ aj^ compensation under this Act, or as to the amount 

mUtS Arbtotion,^”' compensation so payable, the person claiming 

such compensation may apply to the Board for the 
reference of the matter to a Committee of Arbitration, and the Board shall 
forthwith proceed to convene a Committtee of Arbitration to determine the matter 
in dispute. 


261. When a Committee of Arbitration is to be convened, the Board shall 
• cause a public notice to be published stating the matter 
Committee of ArbinaS^ determined, and shall forthwith send copies of 

the order to the District Magistrate, and to the other 
^tly concerned, md shall, as soon as may be, nominate such members of the 
Con^ittee as it is entitled to nominate jinder section 262, and, by notice in 
writing call upon the .o&er persons who are entitled to nominate a member or 
members of the Committee to nominate such member or members in accor- 
dance with the provisions of that section. 


Constitution of Commit-. ' 262. (1) Every Committee of Arbitration shall 

tee of Arbitration. consist of five members, namely: — 

(a) a Chairman who shall be a person not in the service of the Crown] 
or the Board, and who shall be nominated by the ^[Officer Commanding the 
station] ; 

(b) two persons nominated by the Board; and 

(c) two persons nominated by the other party concerned 

(2) If the Board or the other party concerned or the * [Officer Com- 
manding the^ station] fails within seven days of the date of issue of the notice 
referred to in section 261 to make any nomination which it or he is entitled to 
make or, if any member who has been so nominated neglects or refuses to act 
and the Board or .other person by whom such member was nominated fails to 
nominate another member in his place within seven days from the date on which 
it or he may be called upon to do so by the District Magistrate, the District 
Magistrate shall forthwith appoint a member or members, as the case may be, 
to fill the vacancy or vacancies. 

263. (1) No person who has a direct interest in 
No person to be liOTisna- the. matter under reference, or whose services are not 

ii^ediatdy avaHable for the purposes of Ae 
immediately available. mittee, diall be nominated a member of a Committee 

of Arbitration. 


(2) If, in the opinion of the District Magistrate, any person who has 
been nominated has a £rect interest in the matter under reference, .or is other- 

— , ■ ■■ ■ , — — - ' . j f — 

LEG, ISEF. s Words 'who shall be persons liable to 

1 Sabstltuted for ^Goveminent’ by A.O., pay taxes in the Cantonment and ordinarily 

1937. .. I'esident therein pv in the immedi ate riei- 

2 Substituted by Act VII of 1925. nity thereof' omifted by Act XXTV of 1936, 
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wise disqualified for nomination, or if &e services of any such person are not 
immediately available as aforesaid, and if the Board or other person by whom 
any such person was nominated fails to nominate another member within seven 
days from the date on which it or he may be called upon to do so by the District 
Magistrate, such failure shall be deemed to constitute a failure to make a nomi* 
nation within the meaning of section 262. 

264. (I) When a Committee of .Arbitration has been duly constituted, the 
' Board shall, by notice in writing, inform each of the 
Meetings and pmvt^rs o£ members of tiie fact, and the Committee shall meet as 
Committees or Arbitration. thereafter. 

(2) The Chairman of the Committee shall fix the time and place of meet- 
ings, and shall have power to adjourn any meeting from time to time as may be 
necessary. 


(3) The Committee shall receive and record evidence, and shall have 
power to administer oaths to witnesses, and, on requisition in writing signed by 
the Chairman of the Committee, the District Magistrate shall issue the necessary 
processes for the attendance of witnesses and the production of documents re- 
quired by the Committee, and may enforce the said processes as if they were 
prpeesses for attendance or production before himself, 

265. (1) The decision of eveiy Committee of Arbitration shall be in ac- 
. . cordance with the majority of votes taken at a meet- 

f jjjg which the Chairman and at least three of the 
other members are present 

(2) If there is not a majorily ,of votes in favour of any proposed ded- 
sion, the opinion of the Chairman shall prevail. 

(3) The dedsiem of a Committee of Arbitration shall be> final and shall 
not be questioned in any Court. 


Prosecutions. 

266. ^[(1)] Save as otherwise expressly provided in this Act, no Court shall 
Prosecutions proceed to the trial of any offence made ptmishable by 

or under this Act, pther than an nffence ^edfied in 
Schedule IV, excq)t on the complaint of, or upon information reedved frc»n, 
the Board concerned or a person authorised by the Board by a general or special 
order in this behalf. 

. ^1(2) No offence made punishable under this Act shall be tried by any 
Ma^strate or by any Bench, if such Magistrate or any of the Magistrates com- 
posmg the Bench is a member bf the Board.] 


LIEiO. REF. 

iSec. 266 reaumbered as sub-sec. (1) oi 
sec. 266 aud sub-sec. (2) of sec. 266 inserted 
by Act XXrV of 1936. 

Seo. 266: INEEBPBETATI0N.--Sec. 266 onlj 
lays down that ao Court shall proceed to thic 
trial of any offence under the Act Tinlflap 
moved by the persons . mentioned therein 
and if the persons mentioned therein initiate 
the proceedings as provided in the section, 
the Court must follow the procedure laid 
down in Cr. P. Code. 109 LO. 607=29 Or. 
L.J*. 691 (Nag.), Where the prosecution of 
a peraon for an offence not speeijSed in Sesn. 
I V of this Act is instituted on a letter which 
IS a^peisonal appHcation by the Executive 
Officer of the Cantonment Authority for his 
prosecution, and it is not shown that the 
Executive Officer is authorised by the Can- 
tonment. Authority by a, gmieral or speciaJ 


order to act on its behalf in such a proceed- 
ing, the complaint is not made in the xoan- 
ner required by soc. 266 of the Act and a 
conviction thereon is liable to be set aside. 
158 I.C. 1010=36 CrX.J. 1493=1935 A. 905.' 
A complaint was lodged by the Cantonment 
Board through a Sub-Overseer, signed by 
the Executive Officer of the Board. The 
Executive Officer never appeared before the 
Magistrate. Sub-Overseer did not hold any 
power of attorney on bdialf of the Board. 
No power cf authority was filed to show that 
the Executive Officer had any authority to 
lodge su(di a complaint. On conviction the 
accused filed a revision. The ‘Executive Offi- 
cer filed aoi affidavit that he had an authority 
to file the complaint. Eeld, that failure W 
file the mthxirity is m omissioTh cmabls 
mder sec. 537, Cr. P. Code. 29 Cr.L.J. 822 
=1928 Lab. 946. * 
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267. Cil) A Board, or any person authorised by it, by general or special 

Composition of offence. P'2" “ “*er before or after the 

institution of the proceedings, compound any offence 

made punis^ble by or under this Act other than an ofFencli under Chapter XIV: 

Provided that no offence shall be compoundable which is committed by 
failure to comply with a notice, order or requisition issued by or on behalf of the 
Board, unless and until the same has been complied with in so far as compliance 
is possible. 

(2) Where an offence has been compounded, the offender, if in custody, 
shall be discharged and no further proceedings shall be taken against him in res- 
pect of the offence so compotmded. 

General Penalty Provisions. 

268. Whoever, in any case in which a pmialty is not expressly provided by 

. this Act, fails to comply with any notice, order or re- 

Generai penaitj'. quisition issued under any provision thereof, or other- 

wise contravenes any of the provisions of this Act, shall be punishable with fine 
which may extend to two hundred rupees, and, in the case of a continuing 
failure or contravention, mth an additional fine which may extend to twenty 
rupees for every day after the first during which he has persisted in the failure 
or contravention. 

269. Where any person to whom a licence has been granted under t^s Act 

or any agent or servant of such person commits a 
Cancellation and suspen- breach of any of the conditions thereof, or of any 
Sion o icenses. bye-law made under this Act for the purpose of regu- 

lating the manner or circumstances in, or the conditions subject to, which any- 
thing permitted by such licence is to be or may be done, the Board may, without 
prejudice to ary other penalty which may have been incurred under this Act, by 
order in writing, cancel the licence or suspend it for such period as it thinks fit : 

Provided that no such order shall be made until an opportunity has been 
given to the holder of the licence to show cause why it should not be made. 

270. Where any person has incurred a penally by reason of having caused 

, any damage to the property of a Board, he shall be 

liable to *make good such damage, and the amount 
to^cantoMrat^prope^. “ payable in respect of the damage shall, in case of dis- 
pute, be determined by the Magistrate by whom the 
person incurring stich penally is convicted, and, on non-payment of sudi amount 
on demand, the same shall be recovered by distress and sale of the movable 


Sec. 268. — ^The Executive Officer of the 
Cantouxnent is not a member of tbe ^'Gau- 
tomnent Authority” as defined in sec. 2 (v) 
and a notice issued by Mm for the removal 
of an encroachment is invalid. Consequently 
a person cannot be convicted for disobeying 
a notice issued by the Executive Officer for 
removal of encroachment on Government 
land. Subsequent confirmation of the action 
of the Executive Officer by the Qantonment 
Boai*d is of no avail as tKe notice disobeyed 
is the notice from the Executive Officer. 35 
Cr.L.J*. 612=1933 Lah. 645* (1). The Canton- 
ment Authority gave a qualified sanction to 
A to proceed -with the construction of his 
building at Ms own risk in that the site on 
wMch the construction was being built was 
claimed by the Government, but there was 
no '^Municipal objection”. As soon as A 
proceeded to build, the Cantonment Autho- 
rity served him with a notice "too demolish 
the unauthorised construction.” A haring 
failed to comply with this notice, he was 
Gr. C. Md-I — sx 


prosecuted under sec. 187 read with sec. 268. 
Meld, that there was no unauthorized con- 
struction because A had sanction from the 
Board to build the room, that it was pre- 
posterous to suggest that when A had had 
the sanction of the Board in writing under 
sec. 181, he did not have the permission in 
writing of the Cantonment Authority, and 
that the question between the parties was a 
purely ci^ one and as a matter of fact 
A had not exceeded the authority giv^ him 
by the Board in sanctioning his application 
for building. 146 I.O. 2=34 Cr.L.J. 1191= 
1933 All. 486. A merchant who is selling 
bamboos, rafters, wooden boards and beams 
within the limits of the Cantonment without 
any licence is liable to prosecution under 
see. 268 for being a dealer in wood within 
the meaning of 'sec. 210 (1), 1934 AU. 987 

(1)=36 OrX.J. 261. On tMs section, see 
also 1934 Oudh 29=148 1.0. 420 died under 
see. 184, supm^ 
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properly of such person, and the Magistrate shall issue a warrant for its recovery 
accordingly. 


Limitation. 

No Court shall try any person for an offence made punishable by or 
under tius Act, after the expiry of six months from 
prosecu- commission of the offence, unless com- 

plaint in respect of the offence has been made to a 
Magistrate within the six months aforesaid. 


271. 

Limitation 

tion. 


for 


Suits, 

272. No suit or prosecution shall be entertained in any Court against any 
f u 1 17 - Board *] or against any ® [Officer Commanding 

cutive Officer) ^ station], or against any member of a Board, or 

against any officer or servant of a Board, for anything 
in good faith done, or intended to be done, under this Act or any rule .or bye-law- 
made thereunder. 


273. (1) No suit shall be instituted against any Board or against any 
. , . . member of a Board, or against any .officer or servant 

^ ^ Board, in respect of any act done, or purporting 

to have been done, in pursuance of this Act or of any 
rule or bye-law made thereunder, until the expiration of tv\ro months after notice 
in writing has been left at the office of the Board, and, in the case .of such mem- 
ber, officer or servant, unless notice in writing has also been delivered to himi or 
left at his office or place of abode, and unless such notice states explicitly the 
cause of action, the nature of the relief sought, the amount of ^ compensation 
claimed, and the name and place of abode of the intending plaintiff, and unless 
the plaint contains a statement that such notice has been so delivered or left, ^ 

(2) If the Board, member, officer or servant has, before the suit is insti- 
tuted, tendered sufficient amends to the plaintiff, the plaintiff shall not recover 
any sum in -excess .of the amount so tendered, and shall also pay all costs incur- 
red by the defendant after such tender. 

(3) No suit, such as is described in sub-section (1), shall, unless it is an 
action for the recovery of immovable property or for a declaration of title there- 
to, be instituted after the expiry of six months from the date on which the cause 
of action arises. 

(4) Nothing in sub-section (1) shall be deemed to apply to a suit in 
which the only relief claimed is an injunction of which the object would be 
defeated by the giving of the notice or the postponement of the institution of the 
suit or proceeding. 

Appeals and Revision, 

274- (fl) Any person aggrieved by any order described in the second 
Appeals' from executive column of Sch. V may appeal to the authority speci- 
orders. fied in that behalf in the third column thereof. 

(2) No such appeal shall be admitted if it is made after the expiry of the 

LEG^. EfcF. , for which specific rules of evidence are pre- 

X "Words "or authority appointed under scribed by the Limitation Act. It contem- 
Bub-sec. (2) of sec. 10’’ omitted by Act XXIV plates actions brought against the 
of 1936. Board in respect of acts done in 

a ‘Substituted by Act VII of 19^5. pursuance of any rule or bye-law 

. that has the force* of law. Hence a 

Sec. 271: LmiTATfion'. — When there is suit against the Board for the price of 
nothing to show that any new building was goods supplied is not governed by sec. 273 
done by the accused within limitation but but by Art. 52, Limitation Act. 149 I.C. 49 
what was done in that connexion had been =1934 A-L.!. 805=1934 All. 436. If a 
completed more than six months before the plaintiff sues only for injunction and if the 
date of the complaint, the ‘accused cannot purpose of the suit is liable to be defeated 
be tried for the offence. 148 -I.O. 420=35 by delay then under sec, 273 (4) the neces- 
Or.L.J. 666=1934 Oudh 20. sity for the 2 months’ notice inay not arise* 

Sec. 273.— Sec. 273 (1) does not contem- 1942 A.M.L.L 60. 
platjs the class of suits of private contracts 
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period specified in that behalf in the fourth column of the said Schedule, 

(3) The period specified as aforesaid shall be computed in accordance 
with the provisions of the Indian Limitation Act, 1908, with respect to the com- 
putation of periods of limitation thereunder. 

275. (1) Every appeal under section 274 shall be made by petition in 

Petition of appeal. writing accompanied by a copy of the order appealed 

against. 

(2) Any such petition may be presented to the authority which made 
the order against which the appeal is made, and that authority shall be bound to 
forward it to the appellate authority, and may attach thereto any report which 
it may desire to make by way of explanation. - 

276. On the admission of^ an appeal from an order, other than an order 

contained in a notice issued under clause (a) of 
ding ^ ^ ^ section 137, section 140, section 176, or section 238, 

. , sU proceedings to enforce the order and all prose- 

cutions for any contravention thereof shall be held in abeyance pending the 
dec^ion of the appeal, and, if the order is set aside on appeal, disobedience there- 
to shall not be deemed to be an offence. 

277. ^[* * * * 

*[(!)] Where an appeal from an order made by the Board has been 
Revision. disposed of by the District Magistrate, “[either parly 

•to the proceedings] may, within thirty days from the 
date thereof, apply, through the ‘[Officer Commandir^-in-Chief, the Command], 
to the Central Government, or to such authority as the Central Government may 
appoint in this behalf, for a revision of the decision. 

®[(2)] The provisions of tHs Chapter vrith respect to appeals shall 
apply, as far as may be, to applications for revision made tmder this section. 

Finalitj' of appellate 278. Save as otherwise provided in section 277, 
">■< 1618 . every order of an appellate authority shall be 

279. No appeal shall be decided under this Chapter unl'ess the appellant 

_ , . .. .. ^ u has been heard, or has had a reasonable opportunity 

app<5iiant to be being heard in person or through a legal practi- 
■ tioner. 

CHAPTER XVI. 

Rules and Bye-Laws, 

280. (1) The Central Government may, after previous publication. 

Power to rules. rules* to cany out the purposes and objects of 

this Act. 

(2) In particular, and without prejudice to the generality of the fore- 


LEa. KEF. 

X The original sub-sec. (1) omitted hy Act 
XXXV of 1926. 

a Sub-sec. (2) was re-numbered (1) by 
ibid. 

3 Substituted to 'the Cantonment Autho- 
rity' by Act XXXV of 1936. 

4 These words were substituted by Act 
XXXV of 1926. 

« Sub-sec. (3) was re-numbered (2) by 
ibid, 

3 For rules made under this section and' 
called the Cantonment Account Cod-e, 1924, 
the Cantonment Land Administration Kules, 
1925, and the Cantonment Fund Servants 
Rules, 1925, see Qen. S. md 0„ Vol. V, pp. 


470-611. 


Sno. 280.— Extension of Buies outside 
Cantonment limits, see 2 P.B. 1885 (Or.); 12 
P.B. 1870 (Cr.). Omission to report case of 
cholera, 9 P.R. 1895 (Or.). As to appeals 
against conviction for offence under Canton- 
ment Rules, see 1 P.R. 1897 (Or.). Buie, 
under the section when ultra vires, 40 P.B. 
1884 (Cr.); 48 P.B. 1887 (Or.). 

Sec. 280 (a).— Bat, 505. Secs. 64 to 
67, Penal Code, do not apply to sentences 
passed under this Act Duty of Oantomnent 
Magistrate to inform accused of his right to 
have the case tried by another Magistrate^ 
55 1.0. 1002=21 OrX.J. 394, (See tOso 
Notes under sec. 282, iafra). 
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going power, such rulfes may provide for all or any of the follouing matters, 
namely: — 

(o) the manner in which and the authority to which, application for 
permission to occupy land belonging to ^[the Crown] in a cantonment is to be 
made; 

(&) the authority by wWch such permission may be gi-anted and the 
conditions to be annexed to the grant of any such permission ; 

*[(&&) the allotment to a Board of a share of the rents and profits 
accrtung from property entrusted to its management under the provisions of 
section 116-A;] 

(c) ^the appointment, control, supervision, suspension, removal, dismissal 
and punishment of sen^ants of Boards ; 

*[(«) the constitution of a Service of Executive Officers and the appoint- 
ment, control, supervision, conditions of service, pay and allowances, suspension, 
removal, dismissal and punishment of the members thereof ;] 

(d) die circumstances in which security shall be demanded from servants 
of Boards and the amount and nature of such security ; 

(e) the grant of leave, absentee or acting allowance to servants of 
Boards ; 


(/) the creation and management of Provident Funds, and the circum- 
stances in which,' and the conditions subject to which, contributions thereto shall 
be made from cantonment funds and by servants of Board; 

(g) the keepii^f of accotmts by Boards and the manner in which such 
accounts shall be audited and published ; 

(h) the definition of the persons by whom, and the manner in which, 
monty may be paid out of a cantonment fund ; 

*{(hh) * 

(%) the preparation of estimates of income and expenditure by Boards' 
and the definition of the persons by whom, and the conditions subject to whicli, 
such estimates may be sanctioned ; 

(/) the regulation of the procedure of Committees of Arbitration; and 

(k) the prescribing of registers, statements and forms to be used and 
maintained by any authority for the purposes of this Act. 

281. (■!) A rule under section 280 may be 
ws made either generally for all cantonments or for the 

pec ing rules. whole or any part of any one or more cantonments. 

(2) All rules_ so made shall be published in the Official Gazette and in 
such other manner, if any, as Ae Central Government may direct and, on such 
publication, shall have effect as if enacted in this Act. 

282. Subject to the provisions of this Act and of the rules made there- 

Power to make bve-lav;s. .f . “ ^‘^fi^on to any bye-laws 

which It IS empowered to make by any other provi- 
sion of this Act, make bye-laws to provide for all .or any of the following matters 
in the cantonment, namely : — 


1 Substituted for ^GFovemmenV by A.O„ 
1937* ^ 

siMerted by Act VII of 1925. 

^ Cl . (cc) of sec. 280 inserted by Act 
XKIV of 1936. 

4C1. (hh) which was inserted by Act 
XXXV of 1926, was omitted by Act XXTV 
of 1936. 


Sec. 282, Cls. (8), (9) an® (m.^See 3 
Cr.L.J. 301=23 P.E. 1905 (Or.) {Repair of 
wall and removal of buading); Rat; 706 jt 3 
QrXt.J, 78 {keeping common gaming' howe); 


Rat. 541 (order for conetmction of privy); 
Bat. 636 (neglect to repair house); 19 P.R. 
1904 (order for repair of building). See cSso 
Rat. 875; 7 0.0. 68; 1 P.R. 1906 (Or.); 13 
I.a 209=3 P.R. 1912 (Or.); 1 S.L.R. 92 
(washing clothes in tank); Rat. 54 (plying 
offensive trade); 8 M. 428; 9 P.R. 1895 (Or.) 
(omission to report diolera ease); 17 N.L.J. 
214 (grazing cattle within cantonment area 
and preventing them from being impound- 
ed). 

pJaoes’^ what are and what are 
not, m (1887) A.W.17. 19, 361; 15 P3. 
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. (1) the registration of births, deaths and marriages, and the taking of a 

census; 

(2) the enforcement of compulsory vaccination; 

(3) the regulation of the collection and recovery of taxes, tolls and fees 
under this Act and the refund of taxes ; 

(4) the regulation or prohibition of any description of traflSic in the streets; 

(5) the manner in which vehicles standing, driven, led or propelled in 
the streets between sunset and sunrise shall be lighted; 

(6) the seizure and confiscation of ownerless animals straying within the 
limits of the cantonment; 

(7) the prevention and extinction of fire; 

(8) the construction of scaffolding for building operations to secure the 
safety of the general public and of persons working thereon ; 

(9) the regulation in any' manner not specifically provided for in this 
Act of the construction, alteration, maintenance, preservation, cleaning and 
repairs of drains, ventilation-shafts, pipes, water-closets, privies, latrines, urinaJs, 
cesspools and other drainage works ; 

(10) the regulation or ‘ prohibition of* the discharge into, or deposit in, 
drains or sewage, polluted water and other offensive or obstructive matter; 

(11) the regulation or prohibition of the stabling or herding of animals, 
or pf any class of animals, so as to prevent danger to public health; 

(12) the proper disposal of corpses, the regulation and management of 
burial and burning places and other places for the disposal of corpses, and the 
fees chargeable for the use of such places where the same are provided or 
maintained by Government or at the expense of the cantonment fund; 

(13) tihe permission, regulation or prohibition of the use or occupation 
of any street or place by itinerant vendors or by any person for the sale of artides 
or the exercise of any^calling or the setting up of any booth or stall, and the fees 
chargeable for such use or occupation; 

(14) the regulation and control of encamping grounds, pounds, washing- 
places, serais, hotels, dak-bungalows, lodging-houses, boarding-houses, buildings 
let in tenements, residential clubs, restaurants, eating-houses, cafes, refreshment 
rooms and places of public recreation, entertainment or resort; 

(15) the regulation of the ventilation, lighting, cleansing, drainage and 
water-supply of the buildings used for the manufacture or sale of aerated or 
other potable waters and of butter, milk, sweet-meats and other articles of food 
or drink for human consumption ; 

(16) the matters regarding which conditions may be imposed by licences 
granted under section 210 ; 

(17) the control and supervision of places where dangerous or offensive 


1906 (Or.) =45 P.L.B. 1907; Rat, 471; Bat. 
476 (pubUc roa^; 22 P.L.R. 1907, 
Oonviction under a wroiig section of tlie 
Code — Ignorance of law — Effect, 8^e 11 I. 

0. 139=12 OrX.J. 371. As to registration 
of prostitutes, see 2 PJEL 1895 (Or.); (1887) 
A.W.N. 219; Bat 572; 25 P.R. 1?70 (Or.), 
As to liability of master for offence com- 
mitted by servant,' see 10 BoinX.B.^ 1052. 
Conviction for non-removal of remains of 
ruined buildings. 23 P.B. 1905 (Or.). See 
also as to liability for keeping buildings in 
a ruinous condition. See 43 B. 836=21 Bom. 
L.B. 759=52 I.O. 288; 43 B. 838=21 Bom. 
L.B. 761=52 I.C. 665. As to use of stables 
without licence, aee Bat. 413. As to gimng 
owner notiec of r^alrs required, 56 P. 
L.B. 1912. As to when and how and by 
whom notice is to be given, see 3 P,B. 1907 
(Cr,)=5 Or.L,J. 493. As to ordezing im- 


prisonment in default of payment of fine, see 
40 P.B. 1884 (Cr.). As to effect of breach of 
rules, see (1886) A.W.N’. 289; 48 P,B. 1887 
(Or,). Order as to payment of daily fine 
not proper. 12 Cr.L.J. 371=11 LC. 139, 
See. also 7 B.H.O. (Or.) 87; 19 PB. 1904 
(Or.); Additional fine when proper, 22 B, 
841. Trial of offences b^ond cantonment 
limits — ^Procedure for trial. 12 PB. 1870 
(Or.). Liability of Cantonment officer for 
not proceeding according' to the Code and 
the Rules. Sise 9 C. 341=9 LA, 152 (P.O.). 

Secs, 282 and 283. — A conviction for the 
offence of grazing cattle on land within the 
Cantonment area and preventing them from 
being impounded cannot stand when no con- 
nection has been proved between the persons 
convicted and the cattle in respect of which 
the conviction is based. 17 NX.L 214. 
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^ades are carried on so as to secure cleanliness, therein or to minimise any in- 
jurious, offensive .or dangerous effects arising or likdy to arise therefrom; 

(18) the regulation of the erection of any enclosure, fence, tent, awning 
or other temporary structure of whatsoever material or nature .on any land 
situated within the cantonment ; 

(19) the laying out of streets and the regulation and prohibition of the 
erection of buildings without adequate provision being made for the laying out 
and location of streets ; 

(20) the regulation of the use of public parks and gardens and other 
public places, and the protection of avenues, trees, grass and other appurtenances 
of streets and other public places ; 

(21) the regulation of the grazing of animals ; 

(22) the fmng and regulation of the use of public bathing and washing 

places ; 

(23) the regulation of the posting of bills and advertisements, and of the 
position, size, shape or style of name-boards, sign-boards and sign-posts; 

(24) the fixation of a method for the sale of articles whether by measure, 
weight, piece or any other method; 

(25) the rendering necessary .of licences within the cantonment — i 

(а) for persons working as job porters for the conveyance of goods ; 

(б) for animals or vehicles let out .on hire; 

(c) for the proprietors or drivers of vehicles, boats or other conveyances, 
or of animals kept or plying for hire; ^[*]. 

(d) for persons impelling or carrying such vehicles or other conveyances: 

Hor] . 

^[(a) for persons practising as nurses, midwives or dais] 

(26) the prescribing of the fee payable for any licence required under 
clause (25), and of the conditions subject to which such licences may be granted, 
revised, suspended or withdrawn ; 

(27) the regulation of the charges to be made for the services of such 
job porters and of the hire of such animals, vehicles or other conveyances, and 
for the remuneration of persons impelling or carrying such vehicles or convey- 
ances as are referred to in clause (25) ; 

(28) the regulation or prohibition, for purposes of sanitation or the pre- 
vention of disease or the promotion of public safet}*- or convenience, of any act 
which occasions or is likely to occasion a nuisance, and for the regulation or 
prohibition of w’^hich no provision is made elsewhere by or under this Act; 

(29) the circumstances and the manner in which owaiers of buildings or 
land in the cantonment, who are temporarily absent from, or are not resident in, 
the cantonment, may be required to appoint as their agents for all or any of tiie 
purposes of this Act or of any rule or bye-law made thereunder, persons, residing 
within or near the cantonment ; 

(30) the prevention of the spread of infectious or contagious diseases 
within the cantonment ; 

(31) the segregation in, or the removal and exclusion from, the canton- 
ment, or the destruction, of animals suffering or reasonably suspected to be 
suffering from any infectious or contagious disease; 

(32) the supervision, regulation, conservation atod protection from in- 
jury, contamination .or trespass of sources and means of public vrater-supply, 
and of appliances for the distribution of water whether within or without the 
limits of the cantonment ; 

(33) the manner in which connections with water-works may be con- 

structed or maintained, and the agency which shall or may be employed for such 
construction and maintenance ; 

LEG-. BEE. snb-el. {d) and new sub-el. (e) added by Act 

1 The word at the end of sub-cl. (c) XV of 1948. 
oiuitte^, and the word "or” at the end of 
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(^) r^[ulation of all matters and things rdating to the supply and 
use of water md^ng the collection and recovery of charges therefor and the 
prevention of evasion of the same; 

(35) the maintenance of schools, and the furtherance of education 
generally; 

(36) the regulation or prohibition of the cutting or destruction of trees 
or shrubs, or of the maMng of excavations, or of the removal of soil or quarry- 
ing, where pch r^^ulation or prohibiticm appears to the ^ard to be necessaiy 
for the maintenance of a water-supply, the preservation of the soil, the pre- 
vention of landslips or of the formation of ravines or torrents, or the protection 
of land against erosion, or against the deposit thereon of sand, gravel or 
stones ; 

(37) the rendering necessaiy of licences for the use of premises within 
the cantonment as stables or cowhouses or as accommodation for sheep, goats 
or fowls ; • 

(38) the control of the use in the cantonment of mechanical whistles, 
^rens or trumpets ; and 

(39) generally for the relation of the administration of the cantonment 
under this Act. 


Penalty 

b3'e-laws. 


for hrea.'h of 


283. Any bye-law made by a Board under this 
Act may provide that a contravwition thereof shall 
be punishable— 

(o) with fine which may extend to one hundred rupees ; or 
(b) -mth' fine which^ may extend to one hundred rupees and, in the case 
of a continuing contravention, with an additional fine which may extend to 
twenty rupees for every day during which such contravention continues after 
conviction for the first such contravention ; or 


(c) vriA fine which may extend to ten rupees for every day during which 
the contravention continues after the receipt of a notice from the Board by the 
person contravening die bye-law requiring such person to discontinue such con- 
travention. 


284. (1) Any power to make bye-laws conferred by this Act is conferred 
subject to the condition of the bye-laws being made 
r.rovis.rns after prerious publication and of their not taking 
effect until thqr have been approved and confirmed 
by the Central Government and publish^ in the Official Gazette. 

(2) The Central Govemmait in confirming a bye-law make any change 
therein which appears to it to be necessaiy. 


Supplemental 
regarding bye-laws: 


(3) The Central Government may, after previous publication of its in- 
tention, caned any bye-law which it has confirmed, and thereupon the bye-law 
shall cease to have effect. 


285. (1) A copy of all rules and bye-laws made under this Act shall be 
bye-laws to be office of the Board and shall, during 

available for inspeotion office hours, be open free of charge to inspection by 
and purcha.ie. any inhabitant of the cantonment. 

(2) Copies of all such rules and .bye-laws shall be kept at the office of 
the Board ‘[and shall be sold to the public at cost price singly, or in collections 
at the option of the purchasei;]. 

CHAPTER XVII. 

Supplemental Provisions. 

286, The Central Government may, by notification in the Offidal Grazett^ 


LEG'. BEF. by Act XXIV- of 1986, 

I Substituted for *for sale to tiie pubUe’ 
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and subject to any conditions as to compensation or 
^tension of certain pro- otherwise which it thinks fit to impose, extend to any 
visions of the Act and ^rea beyond a cantonment and in the vicinity thereof, 
bejwt Qj. -virtthout restriction or modification, any of 

the provisions of Chapters IX, X, XI, XII, XIII, 
XrV and XV or of any rule or bye-law made under this Act for the cantonment 
which relates to the subject-matter of any of those Chapters, and every enact- 
ment, rule or bye-law so extended shall thereupon apply to that area as if the 
area were included in the cantonment 

^ [286-A. The Board may empower any of its members or officers to exer- 
cise or perform in the absence of the Executive 
Power lo delegate func- Officer from the Cantonment all or any of such 
tions of Execn ive «. ■ povrers or duties of an Executive Officer under this 
Act as the Central government may, by notification in the Official Gazette, specify 


in this behalf.] 

287. (.1) Paragraphs 2 and 3 of section 54, and sections 59, 107 and 123 
of the Transfer of Property Act, 1882, with respect 
Registration. to transfer of properly by re^stered instrument, 

chnll on and from the commencement of this Act, extend to every cantoiunent. 

*[(2) The Registrar or Sub-Registrar of the district or sub-district 
formed for the purposes of the Indian Registration Act, 1908, in which any 
cantonment is situated, shall *[when any document relating to immovable pro- 
perty wi^n the cantonment is registered, send information of the registration] 
forthwith to ffie Board or such odier authority as the Central Government may 

prescribe in this bdialf.] 

288. No notice; order, requisition, licence, permission in writing or other 
Validity of notices and such document issued under this Act shall be invalid 

other doraments. merely by reason of any defect of form. 

289. A copy of any receipt, application, plan, notice, order or other docu- 

ment or of any entry in a register, in the possession of 
Admissibility of docu- ^ Board shall, if duly certified by the legal keeper 
meat or entrj’ as evidence, thejegf or offier person authorised by the Board in 
this behalf, be admissible in evidence of the eidstence of the document or entry, 
and shall be admitted as evidence of the matters and transactions therein record- 
ed in every case where, and to ffie same extent to which, the original document 
or entry would, if produced, have been admissible to prove such matters. 


290. No officer or servant of a Board shall, in any legal proceeding to 
which the Board is not a party, be required to pro- 
Evidence by officer or remster or document the contents of which 

servant of the Boar . • proved under section 289 by a certified copy. 


or to appear as a witness to prove any matter or transaction recorded therein 


save by order of the Court made for special cause. 


1 Sec, 286-A added by Act TCI of 1931, 

2 Sub-section substituted by Act XXXV 
of 1926. 

8 Substituted by Act X of 1927. 

Sec. 287.— By wtue of thig section, sec. 
107 of the T. P. Act is made applicable to 
cantonments. 134 I.O. 289=1931 Lab. 501. 
A mortgage by deposit of title-deeds cannot 
be effected mthln the limits of a Canton- 
ment to which sec. 59 has been extended. 
(1933 Lah. 972 , Bef.) 1933 Lah. 1001=149 
I.C. 1060. A mortgage by deposit of title- 
deeds is invalid, if effected within a Canton- 
ment area where sucdi tzansactions axe prO^ 
hibited even though property is situated in 


a place where such mortgages are valid. The 
determining factor in the matter of validity 
of the mortgage in bu(^ cases is not the 
place where the property alleged to have 
been mortgaged is situated but the 'formali- 
ties required by the law for the creation of 
a valid mortgage at the place where the 
title-deeds are alleged to have been deliver- 
ed to the creditor. (1927 CaL 823, FoH.) 
Case-law discussed. 1933 Lah. 972=147 I. 
C. 942. 

Sec. 288. — ^Proceedings without notice to 
accused illegal. 17 A.L.J. 503=50 LC. 992 
=20 Cr.L.‘tr. 384; contents of notice as to 
extent of repairs necessary. 3 PJt. (Or.) 
1912=13 Cr.L.J. 17=13 I.O.'* 209. 
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291. For the purposes of the Government Buildings Act, 1899, Canton- 
Applicaiion of Act IV of ments and Boards shall be deemed to be munici- 

1899. palities and municipal authorities respectively. 

292. [Repeals}* Repealed by the Repealing Act (12 of 1927). 

[Schedules — Omitted.} 


THE CANTONMENTS (HOUSE ACCOMMODATION) ACT 

(VI OP 1923).! 

Effect of Legislation. 


Year. 

•No. j 

Short title. 


How repealed or aifected by Legislation. 

1923 

IV 

The Cantonments 
Accommodation) 

1923- 

(House 

Act, 

Amendment Act X of 1925. 

„ Act IX of 1930. 

„ Act XXII of 1933 and XXXII of 

1940 - 

Govt. of India (Adaptation of Indian Laws) 
Order, 1937. 

Rep. in pt., Act XII of 1927. 


[^th March^ 1923. 

An Act farther to amend and to consolidate the law relating to the provision of house 
accommodation for military officers in cantonments. 

Whereas it is expedient further to amend and to consolidate the law 
relating to the provision of house accommodation for military officers in canton- 
ments ; It is hereby enacted as follows : — 

CHAFTER I. 

PRELIMINARy. 


Shorttitle, extent and com- I. (i) This Act may be called The Cantonments 
mencemcnt. ^ (HouSE ACCOMMODATION) Act, 1 923. 

(2) It extends to the whole of British India (inclusive of British Baluchistan) 

[ * * * * ]a 

(3) If shall come into force on the first day of April, 1923, but it shall not 
become operative in any cantonment or part of a cantonment until the issue, or 
otherwise than in pursuance, of a notification as hereinafter provided by section 3 ; 

Provided that any notification made under section 3 of the ®Cantonments 
(House Accommodation) Act, 1902, which is in force at the commencement of 
this Act, shall be deemed to be a notification made under section 3 of this Act. 


Deiiiiitioiis. 


2. (i) In this Act, unless there is anything re- 

pugnant in the subject or context, — 

[a) “Brigade area” means one of the Brigade areas, whether occupied 
by a brigade or not, into which India is for military purposes for the time being 
divided, and includes any area which the Central Government may, by notification 
.m the Official Gazette, declare to be a Brigade area for all or any of the purposes 
of this Act; 

4[* * * * *3 

{b) “ Cantonment Board ” means a Cantonment Board constituted under 
the Cantonments Act, 1924 ;] 

{c) “ Command ” means one of the Commands into which India is for 
military purposes for the time being divided, and includes any area which die 


LEG. REF. Order, 1937, 

^For Statement of Objects and Reasons, ‘Repealed by sec. 39 and Schedule of this 
see Gazette of India, 1922, Pt. V, p. 233 ; and Act. 

for Report of Joint Committee, see ibuL, 1923, ^Original clause ( 6 ) was omitted and clause 
Pt. V, p. 5. {bb) re-lettered as clause (b) by Act IX of 1930, 

2 Words ‘except Aden* omitted 1 ^ Govern- ‘Inserted by Act X of 1925, S. 2. 
ment. of India (Adaptation of Indian Laws), 

CSi C.^M.-I“— 22 
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Central Government may, by notification in the Official Gazette, declare to be a 
, Command for all or any of the purposes of this Act ; 

(rf) “ Officer Commanding the station ” ] means the officer for the time 
being in command of the forces in a cantonment ®[or if that officer is the Officer 
Commanding the District, the military ofiicer who would be in command of those 
forces in the absence of the Officer Commanding the District]. 

(«) “District” means one of the Districts into which India is for military 
purposes for the time being divided ; it includes a Brigade area which does not 
form part of. any such District and any area which the Central Government may, 
by notification in the Official Gazette, declare to be a District for all or any of the 
pmposes of this Act ; 

(/) “ house ” means a house suitable for occupation by a military officer 
or a military mess, and includes the land and buildings appurtenant to a house ; ^ 
(g) “ military officer ” means a commissioned or warrant officer of His 
Majesty’s military or air-forces on military or air-force duty in a cantonment, and 
includes a Chaplain on duty with troops in a cantonment, ®[an officer of the Can- 
tonments Department] and any person in Army departmental employment whom 
the Officer Commanding the District may at any time, by an order in writing, 
place on the same footing as a military officer for the purposes of this Act ; 

(A) "owner” includes the person who is receiving, or is entitled to receive, 
the rent of a house, whether on his own account or on behalf of himself and others 
or as an agent or trustee, or who would so receive the rent, or be entitled to receive 
it, if the house were let to a tenant ; and 

U) a house is said to be in a state of reasonable repair when — 

(i) all floors, walls, pillars, and arches are sound and all roofs sound and 
watertight, 

a all doors and windows are intact, properly painted or oiled, and pro- 
proper locks or bolts or other secure fastenings, and 
(iii) all rooms, out-houses and other appurtenant buildings are properly 
colour-washed or white-washed. 

(2) If any question arises whether any land or building is appurtenant to 
a house, it shall be decided by the ^[Officer Commanding the station] whose deci- 
sion thereon shall, subject to revision by the ® [Collector], be final. 

CHAPTER II. 

Appucation of Act. 

3. (i) The ®[Central Government], 7[ ♦ * * * 

by notification in the Official Gazette, declare this Act 
Cantonments or parts of to be operative in any cantonment or part of a 
cantomnents in which Act to cantonment * * * *] Other than a 

be operative. cantonment situate within the limits of a presidency- 

town. 

(2) Before issuing a notification under sub-section (z) in respect of any 
cantonment or part of a cantonment, the ®[Gentral Government] shall cause local 
inquiry to be made with a view to determining whether it is expedient to issue such 
notification, and what portion (if any) of the area proposed to be included therein 
‘should be excluded therefrom. 

^[4. Nothing in this Act shall affect the provisions of any written Grown 
Saving of written instru- contract unless all the parties to that contract consent 
ments. in writing to be bound by the terms of this Act,] 


LEG. REF. 

^Substituted for words ” Gomroanding Officer 
of the Cantonment ” by Act X of 1925. 

■Added by Act IX of 1930, 

‘■Substitum for words “ a Cantonment 
Mamstrate ” by Act X of 1925, S. 2. . 

^Substituted for words ” Commanding Officer 
of the Cantonment ” by Act X of 1925. 

‘Substituted for words ** District ^fegistrate” 


by Act IX of 1930. 

•Substituted for ‘Local Government* by 

with the previous sanction of the 
Governor-General in Council *’ omitted by 
‘Words “situate in the Province* omitted 
by iiifrf. 

•Substituted for old sec. 4 by ibid^ 
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CHAPTER III. 

Appropriation of Houses. 

5. Every house situate in a cantonment or part of a cantonment in respect 
of which a notification under sub-section (i) of section 
Liability of houses to ap- g jg fpj. being in force shall be liable to appro- 

propnation. priation by the ^[Central] Government on a lease in 

the manner and subject to the conditions hereinafter provided. 

Conditions on which 
houses may be appropriated. (^/ Where 

(a) a military officer who is stationed in or has been posted to the canton- 
ment, or a President of a military mess in the cantonment, applies in writing to 
the Ofiicer Commanding the Station slating that he is unable to secure suitable 
accommodation in the cantonment for himself or the mess on reasonable terms 
by private agreement, and that no suitable house or quarter belonging to ®[die 
Crown] is available for his occupation or for the occupation of the mess, and the 
Officer Commanding the Station is satisfied on inquiry of the truth of the facts so 
stated ; or 

(1) the Officer Commanding the Station is satisfied on inquiry that there 
is not in the cantonment a sufficient and assured supply of houses available at 
reasonable rates of rent by private agreement to meet the requirements of the 
military officers and military messes whose accommodation in the cantonment is 
in his opinion necessary or expedient, the Officer Commanding the Station may, 
with a view to enforcing the liability under section 5, serve a notice on the owner 
of any house which appeal's to him to be suitable for occupation by a military 
officer or a military mess, as the case may be, within the cantonment, or, if this 
Act is in force in part only of the cantonment, within that part, requiring the owner 
to permit the house to be inspected, measured and surveyed by such person and on 
such date not being less than three clear days from the service of the notice, and 
at such time between sumrise and sun^t, as may be specified in the notice. 

(2) On the date and at the time so specified the owner shall be bound to 
afford all reasonable facilities to the person specified in the notice for the purpose 
of the inspection, measurement and survey of the house and, if he refuses or neg- 
lects to do so, such person may, subject to any rules made under this Act, enter 
on the premises and do all such things as may be reasonably necessary for the 
said purpose.] 

7. (i) If, on the report of such person as aforesaid, the ^[Officer Commanding 

the Station] is satisfied that the house is suitable for 
I^occdure for taking house occupation by a military officer or a military mess, 
°“*“**- he may *[* • * *] by notice— 


LEG. REF. 

^Inserted by Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 

^Section 6 is newly substituted for old S. 6 
by Act IX of 1930. 

“Substituted for ‘Government’ by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937. 

^These words were substituted for the words 
“ Commanding Ofiicer of the Cantonment ” by 
S. 6 of the Cantonments (House Accommodation) 
Amendment) Act, 1925 (X of 1925). 

*In sub-section (i) to S. 7, the words " with 
the previous sanction of the Officer Commanding 
the District ” have been omitted by Act IX of 

1930- 


Secs. 6andii. — ^The Cantonments Act does 


not contain any prohibition against a transfer 
by an owner of his right to continue in occupation 
of the house. All that the Act says is that no 
notice shall be issued under sec. 6 if the house is 
occupied by the owner. The owner, therefore, 
may agree that if the house is required by the 
military authorities, he would deliver possesion 
thereof to them. l?he Cantonment Magistrate 
is not prohibited from entering into any such 
agreement with an intending purchaser or even 
an owner in possession. Such an agreement 
would not defeat the provisions of the Canton- 
ments Act. 25 Bom.L.R. 938S85 I.C. 442 » 
1924 Bom. 258. 

Sec. 7. — ^The best criterion for arriving at a 
reasonable figure of rent of a house is to find out 
the rent of bungalows in the locality. 182 I.C, 
566=sA.I.R. 1939 Pesh. 22. 
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{a) require the ouTier to execute a lease of the house to the ^[Central] 
Government for a specified period which shall not be less than five years ; 

(ft) require the existing occupier, if any, to vacate the house ; and 
(c) require the owner to execute within such time as may be specified in 
the notice such repairs as may, in the opinion of the ^[Officer Gonunanding the 
station], be necessary for the purpose of putting the house into a state of reasonable 
repair. 

(2) Every notice issued under sub-section (i) shall state the amount of 
the annual rent proposed as reasonable for the house, calculated on the assumption 
that the o'wner will carry out the required repairs, if any. It shall also contain 
an estimate of the cost of such repairs. 

(3) The following shall be deemed to be conditions of every lease 'exe- 
cuted under sub-section (i), namely : — 

(a) that the house shall, on the expiration of the lease, be redelivered to 
the owner in a state of r*easonable repair, and 

(ft) that the grounds and the garden, if any, appertaining to the house 
shall be maintained in the condition in which they are at the time at which the 
lease is executed : 

^[Provided that nothing in this sub-section shall be deemed to affect the 
right of the ^[Central] Government to avoid the lease in any such event as is 
specified in clause (e) of section 108 of the Transfer of Property Act, 1882]. 

^8: [Repealed by Act IX of 1930]. 

g. No house in any cantonment or part of a cantonment in which this Act 
is operative shall, unless it was so occupied at the 
Sanction to be obuined notification declaring this Act 

a hospUal, e^! ^ or the ^Cantonments (House Accommodation) Act, 

1902, as the case may be, to be operative, be occupied 
for the purposes of a hospital, school, school hostel, bank, hotel, or shop, or % a 
railway administration, a company or firm engaged in trade or business or a club, 
widiout the previous sanction of the Officer Commanding the District given with 
the concurrence of the Commissioner, or, in a province where there are no Com* 
missioners, of the Collector, 

Houses not to be appro- lo. No notice shall be issued under section 7 if 

priated in certain cases. the house — 

{a) was, at the date of the issue of the notification declaring this Act or 
the ^Cantonments (House Accommodation) Act, 1902, as the case may be, to be 
operative in the cantonment or part of the cantonment, or is, with such sanction 
as is required by section 9, occupied as a hospital, school, school hostel, bank, hotel 
' or shop, and has been so occupied continuously during the three years imme- 
diately preceding the time when the occasion for issuing the notice arises, or 

(ft) was, at the date of such notification as is referred to in clause (a), or 
is, with such sanction as aforesaid, occupied by a railway administration or by a 
company or firm engaged in trade or business or by a club, or 

(c) is occupied by the owner, or, 

(d) has been appropriated by the Provincial Government with the con- 
currence of the OflBlcer Commanding the District, or by the Central Grovernment 
for use as a public office or for any other purpose. 

1 1, (i) If a house is unoccupied, a notice issued under section 7 may require 

the owner to give possession of the same to the ^[Officer 

Time to be allowed for (Commanding the station] within twenty-one days 
giving possession of house. 


,LEG. REF. 

^Inserted by Gk>vemment of India (Adapta- 
tion of Indian Laws) Order, 1937. 

^These words were substitute for the words 
^‘Oomxnanding Officer of the Cantonment ” by 
S. 6 of the Cantonments (House Accommodation 
Asiendment) Act, 1925 (X of 1925). 


^Proviso to sub-S. (3) has been newly added* 
by Act IX of 1930. 

^Section 8 was repealed by Act IX of 1930, 
^Repealed by S, 39 and Schedule of this Act. 

Sec. 11.— ^ee 193^^ B, 258 cited under sec, 6 
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(2) If a house is occupied, a notice issued under section 7 shall not 
require its vacation in less than thirty days from the service of the notice. 

(3) Where a notice has been issued under section 7 and the house has been 
vacated in pursuance thereof, the lease shall be deemed to have commenced 
on the date on which the house was so vacated. 

12. If the owner fails to give possession of a house to the ^[Officer Gom- 
manding the station] in pursuance of a notice issued 
Surrender of house when ^nder section 7, or if the existing occupier fails to 
lo be en orce . vacate a house in pursuance of such a notice, the 

District Magistrate, by himself or by another person generally or specially autho- 
rised by him in this behalf, shall enter on the premises and enforce the surrender 
of the house. 


^3* (^) ^ housc, ui rcspoct of which a notice 

owner on whom notice is ^ issued under section 7, is shown to the satisfaction 
isusued under section 7 to of the ^[Central Government], or is proved by a decree 
call upon the Government to or order of a Court of competent jurisdiction to have 
purchase. erected — 

(a) under any conditions, rules, regulations or orders which were in force 
in Bengal prior to the eighth day of December, 1864, and conferred on the owner 
the option of offering the house for sale to the military officer applying for its appro- 
priation for his occupation or to the East India Company or the Government, or 

(b) under any conditions, rules, regulations, or orders which were in force 
in Bombay prior to the first day of Jime, 1875, conferred such an option as 
is described in clause (a), 

then the owner shall have the option of either complying with the notice or offering 
the house for sale to the ®[Centr^] Government. 

(2) If the owner elects to sell the house, and the ^[Central] Government 
is willing to purchase it, the question of the amotmt of the purchase-money to be 
paid shall, in the event of disagreement, be referred to ^[a Civil Court, in accordance 
with the provisions of chapter IV]. 

14. (i) If a house, in respect of which a notice is issued under section 7, 

. . , is occupied by a tenant holding in good faith and for 

a valuable consid^ation under a re^tered l^e for 
tgjjant. ^ ^ exceeding one year, the ^[Central Gk^vem- 

ment] shall, for the term of one year from the date 
on which the house is vacated in pursuance of die notice, or for the uneiqpired 
term of the lease whichever is the shorter, be liable to the owner for the rent fixed 
by. the registered lease instead of for the rent payable under this Act if the rent 
so fixed exceeds jhe rent so payable, 

(2) If a house, in respect of which a notice is issued under section 7, is 
occupied by a tenant holding in good faith and for valuable consideration under 
a registered lease from year to year, the Central Government] shall be liable 
as aforesaid for die term of six months from the date on which the house is vacated 
in pursuance of the notice. 

(3) Nothing in this section shall be deemed — 

(a) to render the ^[Central Government] so liable unless an appfication 
in writing in this behalf is made by the owner to the ^[Oflficer Commanding the 
station] within fifteen days from the service of the notice ; or 

(b) to limit or otherwise affect any agreement between the ®[Crown] and 
the owner. 


LEG. REF. 

^These words were substituted for the words 
“ Commanding Officer of the Cantonment ” by 
S. 6, Act X of 1925. 

^Substituted for * Local * by Government of 
India (Adaptation of Indian Laws) Order, 1937. 


®Inserted by Ibid. 

^Substituted by Act IX of 1930. 

^Substituted for “ Secretary of State for India 
in Council” by A.O., 1937* 

®Substituted for “ said secretary of State m 
Council by Ibid. 
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X5. (i) If the owner considers that the rent stated in a notice issued under 

_ section 7 is not reasonable, he may,, within a period 

Power for owner to refer to ^ i ir ^ 


Civil 

rent. 


Court 


on question 


of ^[thirty] days from the service of such notice, ^[refer 
the matter to a Civil Court in accordance with 


the provisions of Chapter IV] 


^[Provided that where an appeal has been made to the Officer Commanding 
the District under section 30, the period of thirty days shall be reckoned from the 
date on which the owner received notice of the result of the appeal under sub- 
section (2) of section 32.] ^ 


(2) If the owner does not make such a ^[reference] within the said period, 
he shall be deemed to have accepted the rent so offered. 


thenot ice. 


(i) If the owner fails to execute any repairs to a house as required by 
a notice issued to him under section 7, the ^[OflScer 
Commanding the station] may by notice require the 
owner to execute the repairs within such period, not 
being less than ^[thirty] days, as may be specified in 


16. 


Power for owner to refer 
to Qvil Court question of 
repairs. 


(2) If the owner objects to any requisition continued in a notice issued 
under sub-section (i), he may, within ^[thirty] days from the service of the notice, 
®[rcfer the matter to a Civil Court in accordance with the provisions of Chapter IV] : 

^[Provided that where an appeal has been made to the Officer- Command- 
ing the District under section 30, the period of thirty days shall be reckoned from 
the date on which the owner received notice of the result of the appeal under 
sub-section (2) of section 32.] 


(3) Every reference under sub-section (2) shall be accompanied by an 
estimate of the repairs, if any, which the owner considers necessary in order to 
put the house into a state of reasonable repair.] 


"[17, If the owner fails to comply with a notice issued under sub-section 
. (i) of section 16, the Military Engineer services or the 

Power to have repws «ce- pubUc Works Department may, with the previous 
cuted and reco^r cost. ^aacdon of the Officer Comiianding the Station 

and notwithstanding any right of reference conferred by that section, cause the rq)airs 
specified in the notice to be executed at the expense of the ®[CentraI] Government, 
and the cost thereof, or, where a reference has been made, the amount finally 
determined by the Civil Court, may be deducted from the rent pa^^ble to the 
owner.] 


LEG. REF. 

^Substituted by Act IX of 1930, 

^ ^Proviso added by Act XXII of 1933* 

^Substituted by Act IX of 1930, for * requisi- 
tion*. 

^These words were substituted for the words 
** Commanding Officer of the Cantonment ” by 
Act, (X of 1925), 

^Substituted by Act IX of 1930. 

•Sub-section (3) of S.'i6 added by Act IX of 
1930. 

’Section 17 has been substituted by Act IX 
of 1930. 

^Inserted by A.O., 1937. 


Sec. 15. — ^The Act only refers to an owner. 
A notice is issued to an owner and if there is any 
person in occupation, to the occupier, and it is 


the owner alone who can make a reference to 
the Civil Court under sec. 15. The owner 'is 
not bound to make a mortgagee, who is not in 
possession of the property acquired on lease, a 
party, and his non-joinder will not defeat the 
suit, although it is advisable that the mortgagee 
should be added under O. i, R. 10, C. P. Code. 
167 I.C. 158=1937 Pesh. 17. There should 
be some provison in the Act that where a house 
has been taken over and the question of rent is 
contested by the landlord the amount fixol by 
the ^officer commanding should be paid to the 
landlord without prejudice to his right to fight 
in Court the question of the enhancement of me 
rate of rent. 182 I.C. 566=A.I.R. 1939 
Pesh. 22. 

Secs. 17 and 25 A.L.J. 9i«97 I,C. 

71 =*1926 All. 746. 



S. 31] The Cantonments (House Accommodation) Act (VI of 1923). 175 


1 8. Every person o n whom devolves by transfer, by succession or by operation 
of law, the interest of an owner in any house, or in any 
NotiM to be giv^ of house, situate in a cantonment or part of 

hoiSe'^in *cantomn^t. cantonment in respect of which a notification under 

sub-section (i) of section 3 is for the time being in 
force, shall be bound to give notice of the fact to the ^[Officer Commanding the 
Station] within one month firom the date of such devolution, and, if he, without 
reasonable cause, fails to do so, he shall be punishable with fine which may extend 
to fifty rupees. 

^chapter IV, 

Procedure in References. 


, 19. All references under this Act shall be made by 

Jurisdiction in references. application to, and tried by, the Court of the District 

Judge. 

*0. References under this Act shall be deemed to be proceedings within the 
meaning of section 141 of the Code of Civil Procedure, 
Procedure and powers of igo8, and in the trial thereof the Court may exercise 
® “ * any of its powers under that Code. 

21. The scope of the inquiry in a reference under this Act shall be restricted 
Restriction of scope of in- to a consideration of the matters referred to the Court 
quiry- in accordance with the provisions of this Act. 

sp * . ♦ ♦ * M . 


CHAPTER V. 
Appeals. 


*[29. (i) An appeal shall lie to the High Court against the decision of the 

it 1 . rr. u Court of the District Judge upon a reference tried 

Appeal to High Court, by it ^ e r 

(2) No appeal under this section shall be admitted unless it is made within 
thirty days from the date of the decision agaipst which it is preferred. 

(3) An ^peJal preferred under this section shall be deemed to be an appeal 
from an order within the meaning of section 108 of the Code of Civil Procedure, 
1908]- 


*[30. The owner or any tenant of a house in respect of which a notice has 
been issued under section 7 may, within a period of 
Appeal to Officer Com- [ten days]** from the date of the service thereof, appeal 
manding the* District. to the Officer Commanding the District against the 

decision of the Officer Commanding the Station to 

appropriate the house.]. 

31. (i) Every petition of appeal under section 

Petition of appeal. 30 shall be in writing and accompanied by a copy of 

me notice appe^ed against. 

(2) Any such petition may be presented to the ^[Officer Commanding 
the station], and that officer shall be bound to forward it to the authority empowered 
by section 30 to hear the appeal, and may attach thereto any report which he 
may desire to make in explanation of the notice appealed against. 


LEG. REF. ment (House Accommodation) Act, as the latter 

^ Substituted by Act X of 1925. is a special Act. 1941 O.W.N, 453— 1941 O.A. 

* Chapter IV has been newly substituted by (Supp.) 195— LL.R. (1941) All. 356" 1941 
Act IX of 1930 for the old Chapter IV con- All. 207. 

ta inin g secs. 19-28. Sec. 30* — ^A person aggrieved by the issue of 

* Substituted for old sec. 29 by Act IX of a notice against him imder sec. 7 for vacating 

1930. ^ a house in the Cantonment has only one remedy 

* Substituted for old sec. 30 by Ibid. open to him, namely, to appeal under sec. 30, 

* Substituted for the words “ twenty-one • whether the notice is legal or not. Civil Courts 

days ** by Act XXII of 1933. have no jurisdiction to entertain a suit in res 

pect of such notice. 49 B. 152=27 Bom.L.R. 

Sec. 29 (2). — S. 5 of LimitaHon Act is not apfili* 56=1925 B, 162. 
eabU to me case of appeals under the Canton- 
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(3) If any such petition is presented direct to the Officer Commanding 
the District and an immediate order on the petition is not necessary, the Officer 
Commanding the District may refer the petition to the ^[Officer Commanding the 
station] for report, 

32. The decision on any such appeal of the Officer Commanding the 

District ®[* * # shall be final, and shall 

Order in appeal final. not be questioned in any Court otherwise than on the 

ground that the house is situate in a cantonment, or 
part of a cantonment in which this Act is not operative : 

Provided that no appeal shall be decided until the appellant has been heard 
or has had a reasonable opportunity of being heard in person or through a legal prac- 
titioner, ^[and in giving a decision the Officer Commanding the District shall 
record briefly the grounds therefor], 

®[ (s2) Notice of the result of the appeal shall be given to the appellant as 
soon as may be, and where the appellant is a tenant of the house, to the owner 
of the house also], 

33. Where an appeal has been present^ under section 30 within the period 

prescribed ^[therein] all action on the notice shill, on 
_ Suspensio]! of action pend- application of the appellant, be held in abeyance 
mg appeal. pending the decision of the appeal. 


CHAPTER VI. 
Supplemental Provisions. 


34. Every notice or requisition prescribed by this Act shall be in writing, 
signed by the person by whom it is given or made or 
by his duly appointed agent, and may be served by 
post on the person to whom it is addressed, or, in the 
case of an owner who does not reside in or near the 
appointed ’[in accordance with a bye-law made ’ under 
of the Cantonments Act, 191^4]. 

prescribed for making any reference or preferring any 
appeal under this Act shall be computed in accord- 
ance with the provisions of the Indian Limitation 
Act, 1908], 

* 35. (i) The Central Government may make 

rules® to carry out the purposes and objects of this 
Act. 


Service of notice and re- 
quisitions. 

cantonment, on his agent 
clause (29) of section 282 
®[34-A. The period 

Computation of period of 
limitation. 


Power for Central Govern- 
ment to make rules. 


(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) I * * * ]io 

{b) define the powers of entry, inspection, measurement or survey which 
may be exercised in carrying out the purposes and objects of this Act or of any 
rule made hereunder. 


36. (r) The power to make rules under section 35 shall be subject to the 
, * condition of the rules being made after previous pub- 

Ucation and of their not taJdng effect until they have 
® ' been published in the Officizd Gazette and in such 

other manner (if any) as the Central Government may direct. 

(2) Any mle under section 35 may be general for all cantonments or parts 
of cantonments in British India in which this Act is for the time being operative, 


•LEG. REF. 

J Substituted by Act X of 1925. 

- The original sec. 32 has tieen renumbered 
as sub section (i) of sec. 32 by Act XXII 

of 1933- 

® Omitted by Act IX of 1030. 

* Added by Act IX of 1930- 

® Added by Act XXII of 1933. 

• Substituted for ** by sub-section. (2) of that 


section ” by Act IX of 1930. 

’ Substituted for words “ under the Canton- 
ments Act, 1910, or any rule made thereunder 
by Act X of 1925, 

® Inserted by Act IX of 1930. 

• For such rules, see Gen, R, and O,, Vol. V, 
p. 251. 

Omitted by Act IX of 1930. 
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or may be special for any of such cantonments or parts as the Central Government 
xnay direct. 

(3) A copy of the rules under section 35 for the time being in force in a 
cantonment shall be kept open to inspection free of charge at all reasonable times 
in the office of the Cantonment ^[Board]. 

(4) In making any rule under clause (i) of sub-section (2) of section 35, 
the Central Gk)vernment may direct that whoever obstructs any person, not being 
a public servant within the meaning of section 21 of the Indian Penal Code, in 
making any entry, inspection, measurement or survey, shall be punishable with 
fine which may extend to fifty rupees, and, in the case of a continuing offence, 
with fine which, in addition to such fine as aforesaid, may extend to five rupees 
for every day after the first during which such offence continues. 

37. No Judge or Magistrate shall be deemed, within the meaning of section 
556 of the Code of Criminal Procedure, 1898, to be a 
party to, or personally interested in, any prosecution 
for an offence constituted by or under this Act merely 
because he is a member of the Cantonment ^[Board] 
or has ordered or approved the prosecution. 

No suit or other legal proceeding shall lie against any person for any- 
thing in good faith done, or intended to be done, 
^otection to persons acting this Act or in pursuance of any lawful notice or 

® • order issued under this Act. 

39. [Repeak>] Repealed by S, 2 and Sch, of the Repealing Acty 1927 {XII of 1927). 

fTHBt SCHEDXJIjR.] 

{Enactments repealed.} Repealed by S. 2 and Sch. of the Repealing Act, 1927, 
(XII of 1927). 


Inapplicability of section 
556 of the Code of Crimi- 
nal Procedure, 1898, to trials 
of offences. 


38. 


THE CATTLE TfiESPASS ACT (I OP 1871).* 

Effect of Leoislateon 


Year. 

No. 

Short title. 

Repealed or otherwise*’ how affected by 
Legislation. 

1871 

1 

The Cattle-Trespass Act, j 
1871, 

Rep. in pt XV of 1910,* X of 1914; XVII 
of 1921; Act I of 1938. 

Am., I of 1891; XVII of 19a 1; Govt, o* 
Ind. (Adap. of Indian Laws) Order, X937* 


CONTENTS. 


CHAPTEB I. 

Preamble. 

Pbelimxnaby. 

Sectpions. 

1. Title and extent. 

2. (Repealed.') 

3. Interpretatlon-^ause. 

CHAPTEB U. 

Pounds and Pound-keepers. 

- 4. Establishment of pounds. 

5. Control of pounds. 

.Bates of efaaige for feeding impouud- 
ded cattle. 

6. Appointment of pound-keepers. 
Pound-keepers may hold other oflSces. 
Found-keepers to be "public ser- 
vants.” 

7. To keep registers and fumirfi returns. 

8. To raster seizures. 


Sections. 

9. To take <harg6 of and feed cattle. 

CHAPTEB IIL 
Impounding Cattle. 

10. Cattle damaging land. 

Police to aid seizures. 

11. Cattle damaging public roads, canals 
and embankments. 

12. Pines for cattle impounded. 

List of fines and charges for feeding. 

CHAPTEB rV. 

DEiavERY OF Sale of Cattle, 

13. Proceedure when owner daams the 
cattle and pays fines and (fiiarges. 

14. Procedure if cattle be not claimed 
within a week. 

15. Delivery to owner disputing legality 

of seizurej, but making deposit^ 


‘Sulirtituted by Act XXXII of 1940. 

^ Substituted for word ** Committee '* by Act 
X of 1935. 

••For ffic Statement of Objects and Reasons, 
Or Ct M.-I-.23 


see Gazette of India, Pt. V., p. S *® » 

Proceedings in Council, see Ibid., Supplement, 
pp. 1150, laoo, 1290 and Supplement 1871, 
p. 178. 
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Sections. 

16. Proceduxe wbon owaer refuses or 
omits to pay t]ie fines and eatpenses. 

Deduction of fines and ea^enses. 

Ddiyery of unsold cattle and balance 
of proceeds. 

Receipt. 

17. - Disposal of fines, expenses and sui* 
plus proceeds of sale. 

18. IJRepealed.} 

19. Officers and pound-keepers not to pnr- 
cbase cattle at sales under Act. 

Pound-keepers ^ben not to release 
impounded cattle. 

CHAPTER V. 

Complaints of Illegal Seizube ob 
Dekesnxion. 


20. Power to make complaints. 

21. Procedure on complaint. 

22. Compensation for illegal seizure 01 
detention. 

Release of cattle. 

23. Recorery of compensation. 


SeotzonG. 


CHAPTER VI. 

Penalties. 

24. Penalty for forcibly opposing the 
seizure of cattle or rescuing the same, 

25. Recovery of penal^ for mischief 
committed by causing cattle to trespass. 

26. Penalty for damage caused to land or 
crops or public roads by pigs. 

27. Penal^ on pound-keeper failing to 
perform duties. 

28. Application of fines recovered under 
sec. 25, 26 or 27. 

CHAPTER Vn. 

Suits fob Compensation. 

29. Saving of right to bug for compensa- 


tion. 

30. Set-off. 


CHAPTER Vin. 

Supplemental. 

31. Power for Provincial Government to 
transfer certain functions td local authority 
and direct credit of surplus receipts to local 
fund. 


SCHEDULE. 


[13^^ Jmwtry, 1871 

An Asi to consoUdate and amend the law relating to Trespasses hy Cattle. 
Whebbas it is expedient to consolidate and amaid llie law relating to 
trespasses by cattle ; It is hereby enacted as 
follows : — 

CHAPTER I. 

PSKTiTMIWABY. 

^[1. (1) Th^ Act may be called The CAxriiE* 
Trespass Act, 1871 ; and 

(2) It extqids to the whole of British India, ^ except the presidency- 


Preamble. 


Title and extent. 


LEG, REF. 

1 Substituted for the original sec. 1 by 
Act I of 1891. 

2 This Act has been declared in force in 

Upper Burma generally (except the Shan 
States), by the Burma Laws Act, 1898 (XIII 
of 1S9S), see. 4 (1), and Seh, I, Bur. Code; 
in the Hill district of Arakan by the Arakan 
Hill District Laws Regulation, 1916 (I of 
1916), in British Baluchistan by the 

British Baluchistan Laws Regulation, 1913 
(II of 1913), S. 3, Bal. Code; in the Santhal 
Parganas by the Santhal Parganas Settle- 
ment Regulation (III of 1872), as amended 
by’ the Santhal Parganas Justice and Laws 
Regulation, 1899 (IH of 1899), S. 3, B. & 
O. Code,* in angul and the Khondmals by the 
Angul Laws Regulation, 1913 (HI of 1913), 
sec. 3, ibid,; in the Pargana of Manpur by 
the Manpur Laws Regulation, 1926 (II of 
1926), S. 2; and in the Chittagong Hill 
Tracts by notification undes S. 4 (2) of the 
Chittagong Hill Tracts Regulation, 1900 (I 
of 1900), »ee Bengal Code, Volume IV, pp. 
84-85. It has been declared by notification 
under see. 3 (a) of the Scheduled Districts 
Act, 1874 (XIV' of 1874V to be in force in 
the following Scheduled Ilistricts, namely; — 

The Districts of Hazaribagh, Lohardaga 
and Manbhum, and Pargana Dhalbhum and 
the Holhan in the District of Siogbhum 
[Gazette of India, 1881, Pt, I, p. 504]; the 


District of Lohardaga included at this time 
the present District of Palamau, which was 
separated in 1894; the District of Lohardaga 
is now called the Ranchi District, [see Cal- 
cutta Gazette 1899, Pt. I, p. 44]; and the 
North-Western Provinces Tarai, Gazette of 
India, 1876, Pt. I, p. 505 ; the Scheduled Dis- 
tricts in Gan jam and Vazagapatam ibid,, 
1S09, Pt. I, p. 720. 

It lias been extended, by notification under 
sec. 16 of the Burma Laws Act, 1898 (XITl 
1898), to the Civil Station of LasMo in the 
State of North Hsenwi, Burma Gazette, 
1898, Pt. I, p. 584. 

It has been extended to the Civil Station 
of Taunggi in. the State of Yawng Hwe, 
ibid,, 1895, Pt. I, p. 550. 


Sbo. 1 : Case-law. — Where a prisoner 
was properly convicted on evidence of ille- 
gally seiziog cattle, but was s^tenced under 
the old law IH of 1867, but that Act has 
been -repealed by Act I of 1871, the High 
Court declined to Interfere with the sentence 
as the latter Act was in force at the time of 
the conviction and sentence, and no injustice 
hod been done. 16 W.R. (Or.) 12. But where 
a conviction was not justified under the Act 
and especially where the fine was arbitrary, 
High Court interfered and set aside the con- 
viction. 6 Luck. 26=31 Or.L.J. 1015=1930 
Oudh 250. Where a plaintiff complains of 
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toipiis and such local areas as the Provincial Government, by notification' in 
the Official Gazette, may from time to time exclude from its operation.] 

a.^# * #j 


Bepeal of Acts. 2. [Bep. ty Act I pf 1938.] 

Inteipretation-danse. 3. In this Act, — 

“officer of police” includes also viUage-'watehmen, and 
“cattle” includes also elephants, camels, buffaloes, horses, mares, geldings, 
ponies, colts, fiUies, mules, asses, pi^, rams, ewes, sheep, lambs, goats, and- 
kids, ®]and 

^“loeal authority” means any body of persons for the time being invested 
by law with the control and administration of any matters within a specified 
local area, and 

“local fund” means any fund under the control or mmiagmnent of a 
local authority]. 

CHAPTER n. 

Pounds and Pound-kbpebs. 

4 . Pounds sbaU be established at su<fii places as the Magistrate of the Dis- 

subject to the general control of the Provincial 
EBtablMhmeiit of poTmds. e^^rnment, from time to time directs.» 

The village by which every pound is to be used shall be determined by 
the Magii^ate of the District.* ^ 


LEa. BEE. 

iFor notification issued by tlie Govern- 
ment of the United Provinces under this 
power see U. P. B. & O. 

2 Sulb-section (3) of sec. 1 was repealed by 
sec. 3 and Second Schedule of the Eepeal- 
ing and Amending Act; 1914 (X of 1914). 

3 Added by Act I of 1891. 

4 Cf. definition in S. 3 (28) of the General 
Clanses Act, 1897 (X of 1897), which sec. 4 
(2) applies to all Acts passed after the 14th 
January, 1887. 

5 For rules and forms as to cattle-pounds 
in Sind, Bom. & O. 

6 Xu Ine Civil Station of Lashio in the Shan 
State of North BOaenwi, the jurisdiction, 
powers and duties of a District Magistrate 
or of a Sub-Divisional Magistrate, being a 
Magistrate of the first class, are exercised 
by the Superintendent of the Northern Shan 
States and every Assistant Superintendent 
of the Shan States, respectively— fifee Burma 
Gazette, 1898, Pt. I, p. 586. 


damage to his crops by the cattle of differ- 
ent persons and there is nothing to show 
the extent of damage by each set of cattle, 
the plaintiff can only be awarded nominal 
damages. 1941 O.W.N. 1124=1941 A.W. 
it. (Eev.) 938=17 Luck. 284=1942 Oudh 73. 
' Sec. 4. — ^The maintenance of private cattle 
pounds is incompatible with the provisions 
of this Act and establishment and mainten- 
ance of cattle pounds under the superinten- 
dence and control of Government OfSicials 
assisted by the police may be considered es- 
sential for the maintenance of law and order 
and the peace and good Government of the 
country. It is an act of the Executive Gov- 
ernment with which it is not competent for 
the Civil Courts to interfera. 39 0. 615= 
39 LA. 31=16 aW.N. 363=13 1.0. 965 
(P.C.). 

A person in' exclusive possession of land 


is an occupier thereof under sec. 10. He can 
seize any cattle trespassing on his land. 3 
P.B.Cr. 1916=17 Or.L.J. 63=32 1.0. 655. 
See also 8 L.B.R, 217=17 Cr.L.J. 62=32 
1.0* 654, Under sec. 10 the right to take, 
hold of cattle trespassing on land and doing 
damage subsists o]hly while the cattle are on 
the land. It does not continue after the 
cattle have left the land and so the owner 
of the land trespassed on cannot go to the 
owner of the errant cattle and demand their 
delivery in* order that he may take them to 
the cattle pound. 25 Cr.L.J. 1004=81 1.0. 
716=1925 N. 50. This case was however 
distinguished in a later case arising in Bom- 
bay, where it was held that for the purpose 
of seizing such cattle, the owner of the field 
trespassed upon by them had power to chase 
them and follow them into another person's 
land to which they ran an& the latter could 
not treat the chasers as trespassers, whom 
he could attack and injure in the exercise 
of his right of private defence. 116 1.0. 
463=30 Or.L.J. 627=1928 L. 692. [In this 
case, the cattle when chased by the owners 
of the field trespassed upon by them'«an 
towards the field of the accused to whom 
they belonged and on the owners chasing 
them thither, the accused inflicted mortal in- 
juries on one of them, who died, for which 
the accused was put up for trial.] No doubt 
the right of capture of the cattle does not 
extend to following them to their sheds and 
seizing them there; but if the owner of a 
field attempts to seize them while actually 
trespassing, he is within bis rights, in cap- 
turing them before they have definitely 
made their escape from the spot, even though 
they were not actually inside the field when 
captured. 36 Cr.L.J 361=1934 N. 358. Un- 
less the burgadar is shown to be a mere ser- ‘ 
vant of lessor, the lessor is chargeable for 
cattle trespass on land under Bwrga lease. 
23 O.W.N. 387i=20 Or.L.J. 398=50 I.C. 
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Control of pounds, Bates 
of eliarge for feedbig Im* 
pounded cattle. 

Appointment of pound- 
keepers. 

Pound-keepers may hold 
other offices. 


6. The pounds shall be under the eontrol of the 
Magistrate, of the District; and he shall fix, and may 
from time to time alter, the rates of charge for feed- 
ing and watering imponuded cattle. 

6. ^The Provincial Government shall appoint 
a pound-keeper for every pound. 

Any pound-keeper may hold simultaneously any 
other office tuader the Crown. 


Fouad-ke^ers to 
“pnbUe servasts.” 


To keep registers 
famish retoms. 


Every pound-keeper shall be deemed to be a 
public servant within the meaning of the Tarjini^ 
Penal Code.] 

Duties of Ptyimd-keepers. 

7. Every pound-keeper shall keep such regis- 
ters and furnish such returns as the Provincial Ctov- 
emment from time to time directs.^ 


To' register seimres. ® 

* • pound-keeper shall enter in his register, — 

(a) the number and description of the animals, 

(h) the day and hour on and at which they were so brought, 

(c) the name and residence of the seizure, and 

(d) the name and residence of the owner, if known, 
and shall give the seizer or his agent a copy of the entry. 


To take charge of and 
feed cattle. 


9. The pound-keeper shall take charge of, feed 
and water the cattle until they are disposed of as 
hereinafter directed. 


CHAPTER III. 
Impounding Cattle. 


Cattle damagiiig land, cultivator or occupier of any land, 

® ^ or any person who has advanced cash for the cultiva- 

tion. of the crop or produce on any land, 

or the vendee or mortgagee of such crop or produce or any part thereof, 
may seize or cause to be seized any ca^e trespassing on such land, and 
doing damage thereto or to any crop or produce thereon, and *[send them or 
cause- them to be sent within twenty-four hours] to the pound established for 
the village in which the land is situate. 


All officers of police shall, when 

Police to aid seizures. 3,nce to such 
making such 

LEG-. EEP. 

1 Substituted by the A. 0., 1937. 

3Eor notification prescribing registers and 
returns in Buima, see Burma Gazette, 1902, 
Pt. I, p, 794. 

3 Substituted for words ^^take th em or 
cause them to be taken without unnecessary 
delay*’ by Act I of 1891. 


1006. Seizure by the lessee without any in- 
tention to take the cattle to the pound for 
the puzpose of coercing the owner of the 
cattle to pay the arrears of rent for grazing 
IS illegal and amounts ta an attempt to com- 
mit Ihert. 18 CrX.J. 849=41 C. 817; 22 
O. 1017. Whftre the accused kept the cow 
m his Custody for damages done over-night 
for the puipose of impounding unless he re- 
ceived compensation, Aeld, he was le^y en- 
titled under this section to keep it in his own 


required, aid in preventing (a) resist- 
seizures, and (6) rescues from persons 
seizures. 


custody for 24 hours before lodging if in the 
pound. 23 Cr.L.J. 511=68 47=1923 

N. 64; 14 C.W.N. 238. Under sec. 10 a 
watchman watching crops on land on behalf 
of a cultivator or occupier is entitled to 
seize cattle trespassing on the land under his 
charge when he is given general ins^ctions 
1o seize them while so trespassing.’ 1922 
P. 317; 16 Cr.L.J, 772=31 1.0. 372. A man 
in exclusive possession of a plot of land is 
an occupier under sec. 10 and is entitled to 
seize cattle and any resistance to the xemovaL 
is punishable under sec. 24. 8 L.B.B. 217= 
17 Cr.L.J. 62=32 I.C, 654. As to extent 
of right of seizure, see 81 I.C. 716=25 Or.L. 
J. 1004; 1934 N. 258. 

Sec. 10, The proprietor of a private pro- 
tected forest or of an eiahanTm^ is m 
occupier of land within the meaning of 
see. 30. There is no reason why ho should 
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m. Persons in charge of public roads, pleasni-e-grounds, , 

n«w,- drainage-works, embankments and the like and 

roads, canals a^TemLiik- o®®ers of polme, may seize or cause to be seized any 

cattle doing damage to such roads, grounds, planta- 
tions, canals, drainage-works, embankments and the 
like, or the sides or slopes of such roads, canals, drainage-works or embank- 
ments or found straying thereon, 

and shall *[send them or cause them to be sent within twenty-four horn’s] 
to the nearest pound. 

*[ 12 . For every head of cattle impounded as aforesaid, the pound-keepers 
TKr,^ fnr ..ot+i. ^*'7 u fine iu accordance with the scale for the 

^ -Ht t^® being prescribed by the Provincial Government 
in this behalf by notification in the Official Gazette. 
Different scales may be prescribed for the different local areas. 

All fines so levied shall be sent to the Magistrate of the District through 
such officer as the Provincial Government may direct. 

A list of the fines and of the rates of diarge 
for feeding and watering cattle idiall be posted in a 
*' conspicuous place on or near to every pound.] 


CHIAPTBR IV. 

Delivekt or Sale op Cattle. 


Froeeduie vhen owner 
claims the cattle and pays 
encB and cliaigeB. 


18 . If the owner of the impounded cattle or his 
agent appear and claim the cattle, the pound-keeper 
shall deliver them to him on pa3mient of the fines and 
charges incurred in respect of sudi cattle. 


The owner or bis agent, on taking back the cattle, shall sign a receipt for 
them in the register kept by the pound-keeper. 


LSG** BiEiF. 

1 As to the application of see. 11 to 
forests, ^ee the Indian Forest Act, 1927 
(XVn of 1927), see. 70; the Bunna Forest 
Act, 1902 (Bur. Act IV of 1902), sec. 49; 
the Assam Forest Regulation, 1893 (VII of 
1891), see. 66, Assam Code; to railways, seb 
Act IX of 1890, sec. 125 (4). 

V Substituted for words "take them with- 
out unnecessary delay by Act I of 1891, 

3 Substituted by Act XVH of 1921, 

In lieu of fines fixed under sec. 12, the 
Indian Forest Act, 1927 (XVII of 1927) fix- 
ed a different scale of fines for cattle im- 
pounded under sec. 70 of that Aety siee sec. 
71 of the Indian Forest Act, 1927 (XVII of 
1927).* 

not be regarded as the occupier of land 
which he has reserved for afforestation. 
Similarly the occupier of land used as an 
embankment who builds or maintains an em- 
bankment. In either case, sec. 10 applies 
to cattle doing damage, whether in the forest 
or in the embankment. 1939 P.W.N. 295= 
20 PX.T. 340. Before it can be held that 
an owner of a property was justified in seiz- 
ing cattle and taking them, to the pound, it 
must be shown that they were causing da- 
mage to land or crops thereon. Boing 
damage to erops would be implied in a find- 
ing that the cattle were found grazing the 
erops, for it is impossible for cattle to graze 


on crops witliout doing damage to them. 
Hence when there is evidence of such graz- 
ing and it is accepted, nothing further is 
necessary. 1944 O.W,N. 523=1944 O.A. 
(C,0.) 318=1944 A.W.S. (C.O.) 318=A. 
I.B. 1945 Oudh 116. For compen- 
sation to ' be given under see. 22, tWe 
must be a finding that the seizure or deten- 
tion of cattle was illegal (♦.^•) not in accor- 
dance with sccw 10. 1939 O.W.N. 150=1939 
O.A. 289. Sec. 10 is nof* inapplicable to 
grass land. Grass is produce of the land 
imder the section. I.L.B. (1943) Kar. 112= 
3943 Sind 152. 

Sec. 11: Straying cattle,— Seizure and 
conviction of person responsible-— Actiml 
damage if necessary. The legislature .with 
a view to profject the person and properW of 
the public in general has made it an oj^ce 
to let cattle stray about without there being 
any one to look after them. The legality 
of the Seizure of such cattle and the con- 
viction of the persons responsible is ndt made 
dependent an actual damage being caused. 
(1930 0. 250, Bef.; 1920 P. 832, Dist.) 
28 S.L.R. 73=35 Or.LX 830=1934 S. 34. 
As to driving of cattle across the railway 
line at a place where there is no fence and 
where there is no regular track without caus- 
ing any damage to the line, fiee 6 Lueik. 26 
=31 Or.L.J. 1015=1930 O. 260. 

Sec. 13,See 4 B.KC. (Or.) 14; 13; 

8 B.H.O. (Or.) 22. . 
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Delivery to owner ^ dis- 
puting legality of seizure 
but making deposit 


. . 14. If the cattle be not claimed within seven days from the date ^>f- their 
i , , . being impounded, the pound-keeper, shall report the 

Prooeanie , if oatfJe be f officer in charge of the nearest police- 
not ctoed mthm a week, gj. g^gji g^j^gp officer as the Magistrate of 

the District appoints in this behalf. 

Such officer abnll thereupon stick up in a conspicuous part of his office 
a notice stating — „ . . , ' i 

(a) the number and description pf the cattle, 

■(b) the place where they were seized, 

'(■c) tte place where they are impounded, 
and shall cause proclamation of the same to be made by beat of drum in 
the village and at the market-place nearest to the place of seizure. 

, . If the cattle be not claimed within seven days from the date of the notice, 
they be sold by public auction by ihe said officer, or an officer of his esta- 
blishment deputed for that purpose, at such place and time ^d subject to such 
conditions as the Magistrate of the District by general or special order from time 

to time directs: , , ^ » 

Provided that, if any such cattle are, in the opinion of the Magistrate of 
the District, not likely to fetch a fair price if -sold as aforesaid, they may be 
disposed of in such manner as he t hink s fit. 

15. If the owner or his agent appear and refuse to pay the said flnM and 
expenses, on the ground that the seizure was illegal 
and that the owner is about to make a complaint under 
section 20, then, upon deposit of the fines and charges 
incurred in respect of the cattle, the cattle shall be 

delivered to him. 

16. If the ownen or his agent appear and refuse or omit to pay or (in the 

case mentioned in section 15) to deposit the said fines 
Procedure wliwi . ownw expenses, the cattle, or as many of them as may 

Mbe^ddbypubBoaiMlicmto^ 
officer at such place and time, and subject to such con- 
dition^ as are referred to in section 14. 

The fines leviable and the expenses of fee din g and 
Deduction of ^fines and ^ji^tering, together with the expenses of sale, if any, 
, fiTiall he deducted from the proceeds of the sale. 

The remaining eattte and the balance of the purchase-money, if any, di^ 
DcKvery of cattle be delivered to the owner or his agent, together with 

; and balance of proceeds. an acCOUnt showing — 

• (o) the number of eattie seized, _ 

■ (bj the time during which they have been impounded, 

(o) the amount of fines and charges iutmrred, 

Id), the number of cattle sold, 

(e) the proceeds of sale, and 

(/) the maimer in which those proceeds have been di^osed of. 

The owner or his agent shall give a receipt for the cattle delivered to him 
and for ihe balance of the purchase-money (if any) 
paid to him according to such account. 

17. The officer by whom the sale was made shall 
send to the Magistrate qf the District the fines so 
deducted. 

The charges for feeding and watering deducted under section 16' shall be 
' paid’ over to the pound-keeper, who shall also retain and appropriate all sums 
received by hiin. on account qf such (diarges under section 18. ' 

■ The surplus unclaimed piroceeds of the sale of cattle shall be s^t to the 
Magistrate of the District, who shall hold them.- in deposit for three months, 

’ 17.—Seff 10 WJt. (Or.) «9. ^ ^ ~~ . ; . 


Beceipl;. ' 

Disposal of fines, expenses 
and surplus proceeds of 
, sales. 
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luad, if no .claim theieto be preferred and establMed within that 1 ) 611061 , ehnii 
at its expiry, ^[be deemed to bold them as part of the revenues of the Province.] 

18. [AppUcaUon of fines and unclaimed proceeds of scde.'l Repealed "by 
the' Govt, of India {Adaptation of Indian Laws) Order, 1937. 

19. No officer of police or other officer or poimd- 
keeper ajipointed under the provisions herein con- 
mles maer Act. tamed shall, directly or mdireetly, purchase any 

cattle at a sale under this Act. 

■ No pound-keeper shall release or ddiver any impounded cattle otherwise, 

■ than in accordance with the former part of this 

Chapter, unless such release or delivery is ordered 
to release imponnaed cattle. ^ ^ 

CHAPTBEV.® 

COMFIiAINTS OP TT.T.VflAT. SeIZOEE OB DETENTION. 

20. Any person whose cattle have been seized under t^ Act, or, Imving 

been so seized, have been detained in contravention of 
Po^ to make com- this’ Act, may, at any time within ten days from the 
piainta the seizure, make a complaint^ to the Magis- 

trate of the District or any Magistrate authorized to receive and try charges 
without reference by the Magistrate of the District. 

21. The complaint shaU be made by the complainant in person, or by an 

. Procedure ou complaint, ^pnt persona^ aequamted with &e circu^toces. 

It may be either in writing or verbal. If it be ver- 
bal, the substance of it shall be taken down in writing by the Magistrate, 


LEG-. EEP, 

1 Substituted for tbe words ^dispose of 
them as hereinafter provided' by A.O., 1937, 

2 This Chapter was substituted for tlie ori- 
ginal Gh. V by Act I of 1891- 

3 The term “offence” as defined by sec. 4; 
( 0 ) of the Code of Criminal Procedure, 1898 
(V of 1898) includes any act in respect of 
which a complaint may be made under this 
section. 

Offences under this section may be tried 
in a summary way, see Act V of 1898, sec, 
260 ( 1 ) (w). 


Seo. 20. — ^Although sec. 10, General Glau- 
ses Act, only applies to Acts 'made on or 
after 14th January, 1897, and does not cover 
in terms, an Act like Cattle Trespass Act 
passed in 1871, the principle underlying that 
section should be applied to complaints under 
this Act, sec. 20. 30 Cr.L.J, 125=113 1.0. 

.285=1929 Nag. 96. A Magistrate authoris- 
ed under sec. 190, Cr. P, Code, to take cog- 
nizance of offences upon receiving complaints 
can take cognizance of an offence under sec. 
20 of this Act though there is no special 
authorisation in that behalf. 44 Bom. 42= 
‘21 Bom.L.B. 1084=54 1.0. 495. See also 50 
M. 841=52 M.L.J. 251=28 Cr.L.J. 301= 
.1927 M.396 (44 Bom. 42 and 34 C. 926, 
Poll.) . 

Limitation ipor complaint. — A complaint 
under sec. 20 to be valid, must be made to 
a Magistrate having jurisdiction within 10 
days of the seizure of cattle. 29 Mys.B!.O.B. 
'1023. ■ See also 38 aW.N. 1078. 

Secs. 20 an]>'^21; Scope. — C ompliance with 
—Invalid complaint withm time— Valid 
complaint after— Not sufSdent compliance. 


An offence under the Act was committed on 
6 — ^10 — ^1930, The persons whose cattle had 
been seized lodged informal complaint of 
theft in writing to the Amildar and -head of 
the police on 10 — ^10 — ^1930. Subsequently 
on 30 — ^10 — ^1930, the police placed a charge- 
sheet for an offence under pec. 20 before a 
Magistrate. Held, this was not a sujfieient 
compliance within secs. 20 and 21 , and that 
the Court could not take cognizance of the 
offence. 39 Mya.H.O.E. 1023. 

Sec. 21. — Pot a complaint by an agent to 
be valid, it is not necessary that the agent 
must know all about the matter from what 
he has seen himself and not 'from what he 
has been told by others. 26 Or. L. J, 327= 
84 I.O. 551=1923 N. 156. The* expression 
“an agent personally acquainted” means an 
agent who has some personal knowledge of 
the circumstances relating to the seizure of 
the cattle and not merely an agent who holds 
a general power of attorney. But personal 
acquaintauce need not mean that a person 
having such acquaintance must have been an 
eye-witness. The word “agent” includes not 
only an agent in the ordinary sensoy but 
also a servant, but docs not include an agent, 
who lives at a distance and who has received 
information of the seizure at second, hand. 
A servant actually present at the time of - the 
seizure might make a complaint under sec. , 20 
when the o^mer himself is unable to do so, 
or when there was no agent who was able. to 
make complaint for the ownerj but whwe 
the owner himself is able to make; a- c<^pl^t 
or there is an. agent, then -a* complaint 
should be made by the owner oii sucfii agent. 
:27 N.LJEt. 167=32 Cr.L.J. 896.=1931 N. 98. 
A complaint can only -.be made: by one of two 
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If the Magistrate, oii examining the complainant or his agent, sees reason 
to bdieve the complaint to be well founded, he shall summon the person com- 
plained against, and make an enquiry into the ease. 

SI2. If the seizure or detention be adjudged illegal, the Magistrate tdiaU 
award to the complainant, for the loss caused by the 
Oampensati on for Uiegal ggjgure or detention, reasonable compensation, not 
eizore or e on. exceeding one hundred rupees, to be paid by the per- 

son who made the seizime or detained the cattle together with aU fines paid and 
expenses incurred by the complainant in procuring the release of the cattle, 
and, if the cattle have not been released, the Magistrate shall, besides 
^ , . ix, awarding such compensation, order their release and 

Belease of cattle. direct that fte fines and expenses leviable under this 

Act Bbnil be paid by the person who made the seiztire or detained the cattle. 

. 23. The compensation, fines and expenses men- 

RecoTory of oompenaa- tioned in section 22 may be recovered as if they were 
. fines imposed by the Magistrate.^ 


LEG. REP. 

' iS€e secs. 63 to 70 of the Indian Penal 
code (Aft XLV of 1860) and sec, 386 of the 
Code of Criminal Procedure, 1808 (V of 
1898); cf. also sec. 25 of the General Clauses 
Act, 1897 (X of 1897). 

defimte sets of persons, vie., eithw in per- 
son by the owner of the cattle seized or by 
an agent personally acquainted with, the 
circumstances of the case. A complaint by 
any one dM is unauthorised and is no com- 
plaint at all in law. Sndi a defect strikes, 
at the very root of the matter and cannot be 
cured by sec. 537, Qt. P. Code. 39 Mys.H. 
C.R. 1023. Graeier of eaUle is an agent of 
the owners persorially acquainted with the 
circumstances mthin the meaning of this 
section. 116 I.C. 424=30 Cr,L.J. 633= 
1929 N. 152. 

SBC. 22.-Sec. 326 (1) of the U. P. Mmd- 
eipalities Act relates only to suits of a civil 
nature in a Civil Court and has nothing to 
do with pro’secutions under Cattle Trespass 
Act. The Magistrate found that cattle had 
done no damage to Municipal trees and that 
consequently the seizure of the cattle by the 
accused Municipal servants was bad, held, 
that the accused were rightly convicted under 
sec. 22. 16 A.L.J. 148=19 Cr.L.J. 368=44 

I.C. 592. Where a complslnt mainly under 
sec. 22 of this Act, though secs. 323 and 504 
of the Penal Code were also mentioned, is 
presented to a panchayat Court within time, 
but which by reason of sec. 17 of the XT. P. 
Village Panchayat Act was not competent 
to entertain it, and it was subsequently 
transferred to the proper Court, the presen- 
tation is not proper and cannot be cured by 
sec. 537, Cr. P. Code. 175 TC. 662=1938 
O.W.K. 596=1938 'Oudh 183. Por compen- 
sation to be given under sec. 22, there must 
'be a finding that the seizure or detention* of 
the cattle was illegal, that is to say, the sei- 
zure was not in accordance with sec. 10, Cat- 
tle Trespass Act. Where the qnesUon is 
whether the cattle were doing das^ge to the 
crop, the fact that the damage was lihely 
to he small, cannot render the seizure illegal. 
-If in law one is entitled to impound the 


cattle, the smallness of the damage or any 
consequent unreasonableness of the impound- 
ing is no ground awarding compensaUon. 
1939 O.W.N’. 150=1939 A.W.R. (C.C.) 56= 
1939 O.A, 289. The person under whose 
orders the cattle were seized is liable to com- 
pensate the complainant equally with those 
who directly seized them under His orders. 72 
1.0. 71=24 Cr.L.J. 311=1923 P. 292. In a 
smt for damages for illegal seizure of cattle, 
the onus lies on defendant to prove that the 
seizure was justifiable in law. Buch a suit 
is not barred by reason of Ch. V of this Act. 
44 1.0. 237 (K), following 15 W.B. 279; 16 

O, 159. Where there was no allegation of 
loss in the petition and no compensation was 
claimed, order for payment of compensation 
cannot be sustained. 4 Pat.L.T. 231=1923 

P. 292=24 Or,L.J. 311. Stis (Oso 31 Cr.L.J. 
278=121 I.C. 665=1930 N. 149. * But see 
contra 29 Cr.L.J. 325=108 I.O. 80=1928 M. 
369; 159 I.C. 154=1935 A.L.J. 1113=1935 
A. 925. Where the complaint is lodged by 
an agent, the Magistrate can award reasona- 
ble compensation, which will be paid to the 
complainant (owner of cattle) and not to the 
agent who diled the complaint. 30 Cr.L.J. 
633=116 LC. 424=1929 N. 152. The 
Magistrate has no power to award pleader^s 
fees as compensation fox' loss caused by sei- 
zure”; nor where the cattle had been rdeas- 
ed before the pleader was engaged, can it be 
awarded as "expenses incurred by complain- 
ant in procuring the release.” 34 Cr.L.J. 676 
(1)=1933 M. 502=65 M.L.J. 24. See 

48 L.W. 214=1938 M.W.N. 831 =(1938) 2 
M.L J'. 285. The Magistrate cam, only award 
compensation for ill^l seizure of cattle and 
cannot impose fine. He ds also not compe- 
tent under sec. 22 to pass sentence of impri- 
sonment and thus when he passes a sentence 
of imprisonrrumt m ^favdt of pwgment of 
compisnsatian, the sentence is iUegaL 31 Or. 
L.J. 278=121 1.0. 665=1930 N. 149. See 
also 1938 p.WX 1130=1938, O.A. 915. 
AppeaH against order of compensation and 
repayment of fine under sec. 22 is maintain- 
abre. ‘ 23 Bom.L.B. 836=22 Gr.L.J. 624= 
1923 Bom. 19L 
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CHAPTEEVI. 

Penalties. 

Penally for foioibfy op- 24 . Whoever forcibly opposes the seizare of 

cattle liable to be seized under this Adt, 
or rescuing tne samei ’ 

and whoever rescues the same after^ seizure, either from a pound, or from 
any person taMng or about to take them to a pound, such person being near at 
hand and acting under the pofs^rs conferred by this Act, 

shall, on conviction before a Magistrate, be punished vdth imprisonment 
for a period not exceeding six months, or mth fine not exceeding five hundred 
rupees, or with both. 

Any fine imposed *[under the next following section or] for the 
„ . . offence of mischief by causing cattle to tre^ass on 

aay 1®“*^ “ay be recovered by sale of all or any of the 
can^*cattl^ toe^aM^ Cattle by which the trespass was committed, whether 

they were seized in the act of treepassing or not, and 
whether they are the property of the person convicted of the offeuee, or were 
only in his charge when the trespass was committed. 

26 . Any owner or keeper of pigs who, throu^ neglect or otherwise, 
damages or causes or permits to be damaged any 
L ^and, or any crop or produce of land, or any public 

public roads by pigs. by allowing such pigs to trespass thereon, 

shall, on conviction before a Magistrate, be punished 
with fine not exceeding ten rupees. 

•^[The Provincial Government, by notification in the Official Gazette, may 
fi-om time to time, with respect to any local area specified in the notification, 
direct that the foregoing portion of this section shall he read as if it had refe- 
rence to cattle generally, or to cattle of a kind described® in the notification, in- 
stead of to pigs only, or as if the words ^‘fifty rupees^’ were substituted for the 
words “ten rupees,’’ or as if there were both such reference and such substitu- 
tion.] 


LEG, BEE. 

1 As to the application of sec. 25 in the 
case of cattle-trespassing on a railway, see 
the Indian Railways Act, 1890 (IX of 1890), 
sec. 125 (3). 

a Inserted by Act I of 1891. 

.^"Public road” in sec. 26 includes a rail- 
way — see the Indian Railways Act, 1890 (IX 
of *1890), sec. 125 (4). 

4 Para, added by Act I of 1891. 

5 For notification issued under sec, 26, see 
different Local Rules and Orders. 

6 Last paragraph repealed by Act X of 
1914. 

Ssc. 24. — cannot be said that a convic- 
tion under sec. 24, is essential before any 
offence under the Penal Code connected 
with such an offence can be taken into con- 
sideration. 1944 O-W-N. 523=1944 O.A, 
(0.0.) 318=1944 A.W.B. (O.C.) 318. It is 
essential to n conviction under sec- 24 that 
'there should be a clear finding of damage 
done by the trespassing cattle. 186 1.0. 182 
=21 P,L.T. 627=A.LR, 1940 Pat. 299. 
There can be no conviction under tbis sec- 
tion, nnleSB it is proved and found that the 

Cr.CM.-I~24 


cattle vere liable to be seized within see. 10, 
and that damage -was caused. 1 Rat.L.T. 
176=57 1.0. 464=21 OrX.jr. 640. See also 
24 A.L.J. 280=27 Cr.L.J. 313=1926 A. 276; 
19 Cr.L.J. 202=43 I.C. 618; 19 CrX.J. 157 
=43 1.0. 445. In order that an offence may 
bo established under sec. 24, the seizure of 
the cattle must be legal, and consequently 
driving herds of cattle across the railway 
line at a -place where there is no fence and 
where there is a regular track does not con- 
stitute any offence under sec. 24 in the ab- 
sence of any damage to the line. 6 Luck. 
26=31 Cr.L.J. 1015=1930 0. 250. Sete also 
1939 O.W.N. 150=1939 O.A. 289. Rescue of 
cattle not seized in accordance with the Act 
is not illegal. 23 O.W.N. 387=20 CrXX 
398=50 I.C. 1006. Entering the cattle 
pound with intent to comiriit an offence un- 
der this section amounts to criminal tieroass 
within the meaning of sec. 447, I. P. C&de. 
8 L. 331=103 I.C. 201=28 Cr.L.J. 665. Per- 
sons claiming that they arc the owners of 
the cattle and also of the land, arB< liable 
under sec. 24 if they do not remove the cat- 
tle. Their claim will not affect the title of 
the true owner. 3 P.B.Gr. 1916=16 GrX.X 
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Penalty oa ponncl-keeper 
failing to perfonn duties. 


may be recovered by deductions from the pound-keeper’s 


27. Any pound-keeper rdeating or purchasing or delivering cattle con- 
trary to the provisions of section 19, or omitting to 
provide any impounded cattle with sufficient food and 
water, or failing to perform tmy of the other duties 
imposed upon him by this Act, shall, over and above any other penalty to 
which he may be liable, be punished, on conviction before a Magistrate, ttith 
fine not exceeding fifty rupees. 

Such fines may be 
salary. 

28. All toes recovered under section 25, sec- 
tion 26 or section 27 may be appropriated in whole or 
in part as compensation for loss or damage proved to 
the satisfaction of the convicting Magistrate. 

CHAPTBB m 

Surra POB OOMPENBATTON. 

29. Nothing herein contained prohibits any person whose crops or other 
produce of land have been damaged by trespass of 

coS^tioB.^ tosuefo from suing for compensation in any competent 

SO. Any compensation paid to such person under this Act by order of the 
Set-off. seUff and deducted 

pensation in such suit. 


-Application of fines le- 
covered under sections 25. 20 
or 27. 


O ajJLU. UCULUCieU. 

from any sum claimed by or awarded to him as com- 


CHAPTBB VHP 
SuPKiEMENTAIj. 


31. The Provincial Government may, from time 
to time, by notification in the Official Gazette,-— 


Power for Proviiudal Go- 
vemment to transfer certain 
functions to local anttLority 
and direct credit of surplus 
receipts to local fund. 

(<») transfer to any local authority* within any part of the territories 
under its administration in which this Act is in operation, all or any of the 
functions of the Provincial Government or the Magistrate of -fte District nnder 
this Act, within tiie local area subject to the jurisffiction of the local authoritv. 
(i) «[**•.•] 

- *[• • « • «] 

SCHEDULE. 

[Bepealed by Act I of 1938.] 


THE INDIAN CENSUS ACT (XXIV OP 1929). 

[BepeoHed ly Act VI of 1945.] * 

I^EG. BEP. 


1 Oh. Vm added by Act I of 1891^ sec. 9. 

2 For special enactments, see as to the 
Centrdl Provinces, the Cfentxal Provinces 
Local Sdf-Govenunent Act (I of 1883), sec. 
9, cl. (f), and sec. 23 (1), cl. (c), 0, P. Code; 
and as t© the Punjab, the Punjab District 
Boards Acty 1883 (XX of 1883), sec. 20, d. 
(Hi), P. and 2T.W.F., Code, 

8 Cl. (h) omitted by A,0, 

4 The words 'and may from time to 
.by notification in the Official Gazette, cancel 
or vary .any notification under this seclion” 
repealed. by Act X of 1914, 


63 =32 1.0. 655. See also 8 217=17 

CrX.J. 62=32 1.0. 654. Driving cattle by 


shouts and cries does not constitute rescuing. 
17 L.W. 546=24 OrX.J. 456=1923 M.W.N. 
437=72 I.C. -616=1923 M. 608. A person 
who removes cattle from a pound where they 
are secured without paying the legitimate foe 
is liable to be convicted under this section as 
well as under sec. 380, I. P. Code. In such 
cases, however, the conviction cannot be un- 
der both provisions of law. 33 L.W, 205=32 
354=1931 M. 18. The offence of 
oeuswiff is a separate offence from that 
of rescuing cattle and s^arate sentences 
tuay .be passed in such a case. 105 I.C. 806 
=28 Cr.L.J. .982=53 M.L.J*, 653; offence 
^der section not compoundable. L.R. 1 A. 
50 C.B. 
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No. ‘ 

Short title. 

How Repealed or otherwise affected by 
Legislation. ^ 

1929 

! 

XIX 1 

The Child Marriage 

Amended by Act III of 1930. 

i 


Restraint Act, ipag. 

,, Act VII of 1938. 

„ Act XIX of 1938. 


CONTENTS. 


SxonoNS. 

iNTROBUOnON. 

’ 1. Short title, extent and conmiencement. 

2. Definitions. 

3. Punishment for male adult below 
twenty-one years of age marrying a child. 

4. Punishment for male adult above 
twenty-one years of age marrying a child. 

5. Punishment for solemnizing a child 
marriage. 

6. Punishment for parent or guardian 
concerned in a child marriage. 

7. Imprisonment not to be awarded for 


SEOTIOIfS. 

offences under sec. 3. 

8. Jurisdiction under this Act. 

9. Mode of taking cognizance of offen- 
ces. 

10. Preliminary inquiries into tffences 
under this Act. 

11. Power to take security from com- 
plainant. 

12. Power issue injunction prohibiting 
marriage in contravention of this Act. 


- . [Ist October, 1929. 

An Act to restrain the soUmnisatian of child marriages. 

Whereas it is expedient to restrain the solemnisation of cMld marriages ; 
It is hereby enacted as follows: — 

Short title, extent and 1. (1) This Act may be called The Chud 

commencement. Marbiage Restraint Act, 1929. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. • 
i[and applies also to — 


LEG, EEP. 

1 Added by Act VII of 1938. 


Sec. 1; Object of the amendment. — 
There was a confiict of decisions as to whe- 
ther the Act, as it origimUy stood, was ap- 
plicable to child marriages celebrated in 
places outside British India, e,g,, m any 
place within the French territory or a Native 
State where such marriages were not dedar^ 
ed offences, [Vide (1937) 1 MX.J. 388= 
1937 M. 203; 59 B. 745; 175 1,0. 615=1938 
Nag. 205.} But this amendment makes this 
Act applicable to all British subjects and 
servants of the Crown in any part of India 
' and to all Britidi subjects who are domicil- 
ed in any part of India wherever they may 
ba Thus, at present, this Act can pursue 
every British subject, although he may cde- 
brate the marriage outside British India, 
and the Legislature by this amendment has 
adopted the view of the Madras High Court; 
so the decision in 59 B. 745 would no longer 
be correct under the Act as amended. Li an 
administration suit an application was made 
for liberty to spend out of the estate certain 
sum to meet ^ marriage jespenses of the 


plaintiff* who was a minor and had not rea- 
ched the age of 16. Both the bridegroom 
and the bride were domiciled in Bikanir and 
the marriage ceremony was to be performed 
in Bikanir. The source of income was how- 
ever in Calcutta. Held, that the appUcontion 
. ccHild not he grmifed as the Cowrt should not 
" fadUtGite coTiduct vMch the tegislature 
British India has made penal even if such 
marriage was not punishable according to 
law of Bikanir, A.I.i&. 1941 Cal. 244=194 
1.0. 730. See also 1941 N.L.J, 282 (marr|B 
age contrary to this Act, not ** (necessity*^ to 
justify alienation). 

Object of Act not to deolabe marbiage 

INVALID, BUT TO INFUCT PUNISHMENT,— 
Although a marriage may have been cele- 
brated in contravention of the provisions of 
this Act, the Act does not dedare it to be 
an invalid marriage. The Act merdy im- 
poses certain penalties on the persons bring- 
ing about such marriages. 1936 A. 852= 
1936 A.L.J, 1097, The Child Mmiage Bes- 
traint Act aims at the restraint of solemniza- 
tion of child marriages. It does not affect- 
.validity of. the marriages after they have 
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(а) all British subjects and servants of the Grown in any part of India* 

and 

(б) all British subjects who are domicded in any part of India wherever 
they may be]. 

(3) It shall eome into force on the 1st day of April, 1930. 

been performed. There may no doubt be punishable under this Act even outside Bii- 
cases where the Court in the' exercise of its tish India, they are liable "to be tried and 

discretion, may refuse to give a declaration punished when found in British India. The 

in the ease of a marriage performed in con- Act can pursue them even when th^ have 

travention of the Act. 182 I.O. 568=1939 broken it after going outside British India. 

AX.J. 173=A.I.ft. 1939 All. 340. (1937) 1 M.L.J. 388=1937 M. 237; ffeie ^ 

Act, ip ultra vibes. — ^The Act is not itltra 175 I.C. 615=A.I.B. 938 Nag. 235. In. this 

vires at least So far as Hindus are concerned, case the marriage was in Frenclipet, about 

It was contended that the previous sanction which there was dispute at the time whether 

of the Governor-General in Council required it was in British India or whether it formed 

by sec. 57 (2) (b) of the Government of a part of the Frendt Territory. But the 

India Act (5 and 6 Geo. V, ch. 61 and 9 Court held that tliis circumstance was im- 

and 10 Geo. V ch. 101) was not given to the material for the case as the jurisdiction of 

introduction of the measure which became the Court did not depend on that question. 

Act XIX of 1929. The argument was that (/bid). But the Bombay High Court has* 

the original Bill, which was introduced and taken a different view, and has held that 

for which sanction was given, was so altered this Act is limited in its operation to British 

and shaped by the Select Committee, that India and it only strikes at marriages con- 

the Bill as it ‘came out of the Select Com- tracted in British India. I.L.Ifc. 59 B. 745= 

mittoc bore no resemblance at all to the ori- 1935 B. 437, The accused in this case were 
ginal Bill, and that therefore a fresh sane- charged under sec. 6 of this Act in tl^t they 
tion should have been obtained for this. It i)ermitted or failed to prevent the marriage 
was held that so far as Hindus are concern- of their son, who was under the age of 18 
cd, the changes introduced in the Select Com- years. The marriage took place at Goa, out- 
mittee did not affect the object and purpose side British India, and the accused were 
of the Bill; and that the difference intro- tried by the District Magistrate of Hanara 
duced was oply with reference to the methods where the accused were residing at the time 
of achieving the purpose, vis,, that the Bill of the diarga ' It was held that marriage 
provided for achieving it by creating civil contracted outside British India was not an 
disability whereas the Act provides for offence under the Act. JS^ee aiguments of 
achieving it by inflicting punishments, and Counsel reported in LL.B. 59 B. 745, 
that the changes were not such as to render But now the amending Act VtDC of 1938 
inadequate the "previous sanction” accorded, has set at rest this question.^ Under it the 
and that the Act, therefore, was valid and Act is made applicable to all British sub- 
net tUf ra 14 Pat.L,T. 438=33 Cr.L,J. jects jrherever th^ may be in India. So 

20=1933 Pat. 471. now, the view of the Madras High Court 

Applicability op Act— Jubiswction op would be the correct law on the point. 

Courts. — («) To foreigmrs md Svibjec^s of Court not to do anything in frustration of 
Native St&tiss , — The Act is a penal statute, object of this Act ,even in proceedings un- 
and, under it whoever offends against its connected with this Act. The preamble to 
provisions commits a crime. It is applicable the Act states that it is "expedient to res- 
+0 all such crimes committed in British train the solemnization of child marriages”, 
India, even though the persons accused are and therefore no Court would do anything 
foreigners, ix,, subjects of a Native State, which is calculated to facilitate the perfor- 
39 C.W.N. 656. In the case of these per-, mance of any such act. So, where the Court 
sons, if the Tuarriage takes place outside Bri- was aske4 to sanction an amount for the 
tish India, it would not constitute an offence marriage of a girl out of the funds in the 
under this Act. hands of a Beceiver appointed by the Gouri, 

With reference to the question whether the Court refused to do so, as the girl was 
•the celebration of diffd mamages by^ native below 14 years and as the legi^ature has 
British subjects ■ outside British ludTa can expressed disapproval of such a marriage, 
be punished imder this Act, there was a con- It also repelled the .suggestion that the mar- 
between the Bombay and riage could be celebrated without any of- 
, fence in a place outside British India and 

The Madras *&gh Oonrt h^d that this Act that the parties were domiciled in a Native 
makes it an offence to edebrate a child mar- State. 63 0. 1153. A <aiarge in fespeet of 
nage, and that the penal law, applies not an offence under the Child Marriage Bes- 
- 1 ? c^eoration of such marriages traint Act alleged to have been committed 
within British India by any one, but also to iu French territory cannot be -inquired into 
rhe ^lebration of such marriage even out- in British India exc^ on the certificate iff 
native Indian subjects, the Fomiodl Agent or the sanction of the 
^}de sf®* ^ !• 186 and 188, Local Government, as required by the proviso 

tx^terrrtor^ to otent, **»., fliat rf to the onatwHy in -Hie OhiM Wa-rriag. Bee- 
native. Indiaa snhjeots eoumt .offenees .traint Act. .1939 M.'W.N. 749=49 lIw. 6S6 
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Definition*. unless there is anything repug- 

nant in the subject or context — 

(a) '‘child"' means a person who, if a male, is under eighteen years of 
age, and if a female, is under fourteen years of age ; 

(b) “child marriage’" means a marriage to which either of the contract- 
ing parties is a child; 


=A.I.B, 1939 Mad. 577. See also 1940 N. 
L.J. 304 cited under sec. 9 m/m; also 1939 
A.M.L.J. 130. 

Intention to give child in maeriage — 
Unlawpdl purpose within exception to 
Sec. 361, I. P. 0, — An intention to give a 
child in marriage in contravention of this 
Act is an “unlawftil purpose” within the ex- 
ception to see. 361, I. P. Code, on the ground 
that, if the purpose is carried out, the per- 
son giving the child in marriage is liable to 
conviction and punishment. 11 B. 213=34 
Cr.L.J. 696=1933 B. 98 (P.B.). 

Trial under Act may be summary. — ^A 
trial .under this Act may be summary, as it 
is permitted by sec. 260 (1) (a), Criminal 
Procedure Code, as the offences under the 
Act come under the heading “offences not 
punishable with imprisonment for a term ex- 
ceeding 6 months”. See. 4 (1) ( 0 ), Criminal 
Procedure Code, states that “offence” means 
any act or omission made punishable by any 
law for the time being in force. Therefore, 
an offence against a law such as this Act will 
come under the provisions of sec. 260 Q) (a) 
of the Criminal Procedure Code. 35 Or.I<.J. 
677=148 I.C. 351=1934 A. 331. Tramfer 
of case under this Act by District 
Magistrate to subdivisioniil Magistrate 
for disposal without maldng any enquiry 
(under see. 202 *Cr. P. Code) is not legal. 48 
L.W. 774, 

Setting aside op acquittal in revision — 
Practice op High Court, — ^It was held in 12 
Pat.L.T. 629 that, though the acquittal of an 
accused would be set aside only in very ex- 
ceptional cases, it would not be proper to 
apply that strict rule in cases under tMs Act, 
on the grounds that the Police can take no 
action and the legislature has made the 
members of the public litigants. But now 
the Act has been amended and the Police 
also can take action. 

Sentence lt^der , Act to be deterrent. — 
The Courts are not at liberty to treat this 
enactment as a legislative imposture and 
manifestly, if it is to be effective, the sen- 
tence upon the priest andi other celebrants, 
without whdse aid ordinarily no infringe- 
ment of the Act is possible, should be such 
as to deter other avaricious members of Ids 
caste from following his example. 14 PatX. 
T. 438=33 GrXjr. 20=1933 ifet. 471. 

Sec. 2r Evidence op age.— -Blister of 
Births and Deaths is a relevant document 
under sec. 35 of the Evidence Act, and fur- 
ther evidence may not be necessary to esta- 
blish the date of birth. 16 PatL.T. 629. 
But opinion evidence from mere appearance 
is not sufficient to establish the age. IXJB. 
(1937) "Mad. 854=AJ:JB. 1937 M. 490; nor 
certificate from any incompetent medical 
officer when more oqmptent . officer is avail- 


able. 35 Cr.L.J. 677=1^8 I.C. 351=1934 
A. 331. 

Sec. 2 (b): Marriage. — The word ‘marri- 
age^ has not been defined in this Act. “The 
meaning of the word differs in different 
countries. In Christendom, it means a mo- 
nogamous marriage, being the voluntary 
union for life of one man and one woman to 
the exclusion of all otheis. In India a mar- 
riage has a different meaning, in that, in the 
case of Hindus, it need not be voluntary and 
it may be polygamous, and if custom per- 
mits polyandrous; while in the case of the 
Mahomedans there is a marriage called 
rmtah which need not be for life at all.” 
{Gourds Einda Lam, 3rd Ed., p. 271). 

However, marriage may be defined as aR 
alliance between a. man and a woman recog- 
nised by law. Such alliance may be formed 
in a number of ways which from the 
most complicated form prescribed in the 
Hindu Sastras to the free love which under 
the name of SaTtibandam is taken for a mar- 
riage in Malabar. The question of legal 
recognition is all 'in aU. 

Solemnization op marriage among 
Hindus — ^Essentials. — ^Hindu lawyers pres- 
cribed various ceremonies for the polemniaa- 
tion of a marriage. But these ceremonies 
in their entirety are sddom, if ever, per- 
formed. Accordi:^ to them the Yivaha Homa 
and Saptapadi are essential. But it is noto- 
rious tlmt marriages are performed in many 
castes without them, and it is now settled 
that, if by caste usage any other form is con- 
sidered as constitutbog a marriage, then the 
adoption of that form under the conditions 
prescribed by the caste, with the intention of 
thereby completing the marriage union,, is 
sufficient. It is consequently clear that the 
essential and binding part of the marriage 
ceremony must necessarily vary in different 
localities, 33 M. 342=5 1,0. 42. 

Tilak ceremony, ip constitutes marri- 
age, — THalc ceremony may be regarded as a 
necessary preliminary ' to the marriage cere- 
mony; but the actual marriage is a cere- 
mony quite different and distinct from it. 
Nor can a marriage be properly called a 
^consequence^ of the tilak ceremdny. 1934 
A-L.J. 681=35 Or.L.J. 1175=1934 A. 829. 

Marriage between parties op sajse gotra 
ip not within the Act. — ^The Act aims at 
and deals with the restraint of the perfor- 
mance of the marriage, and it has nothing to 
do with the validity or invalidity^ of the 
marriage; so even when the parties to the 
marriage belonged to the same gotra, it will 
nonethSless be marriage for the purposes of 
this Act. 58 A, 402=36 Cr.L.X 1483=1936 
A. 11. 

. Marriage when oompleste—Gauna cere- 
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(e) " contraetxag party” to a mairiage means either of the parties whose 
marriage is ^ [or is about to be] thereby solemnised; and 

(d) ‘‘minor” means a person of either sex who is nuder eighteen years 

of age. 

Penisluxieiit for 3. "WhoeveTj being a male above eighteen years 

adult below twenty-ooe of age and below twenty-one, ^ contracts a child 
yeMs of age martying a joarriage shall be punishable with fine which may 

extend to one thousand rupees. 

4. "Whoever, being a male above twenty-one years of age, conti'acts a child 
Panishmeftt for male marriage shaE be punitiiable mth smple imprison- 

Adult Above twenty-one HlBIlt wllic^ 321£iy 6Xt631(i tO 0ZI6 lUOUtll^^Or WXtil fine 

years of age nmnyiog a which may extend to one thousand rupees, or with 

both. 


LEe, BEF. 

1 Inserted by Act 2JX of 1938. 


MONT IP NEOESSABT. — ^Tho marriage becomes 
complete as soon as the marriage ceremony 
whi^ depends on the law and religion of the 
parties is performed. The fact that the 
Oatma ceremony has 2 iot been performed as 
yet does not affect the performance of the 
marriage. Consummation is not a part of 
the marriage ceremony. 58 A. 402=36 Or. 
L.J. 1483=1936 A. 11. 

Sec. 2 (o): Contracting PAETY.—These 
words in this Act are defined to mean the 
parties whose marriage is or is about to be 
thereby celebrated. Generally in this coun- 
try, child marriages are brought about by 
the parents or guardians of the children, and 
but for tiais definition, these words would 
naturally refer to the parents or guardians. 

Sec. 2 (d) : Minor. — ^This Act fixes the age 
of minority at 18 years for the purposes of 
this Act. According to the Indian Majority 
Act^ it is extended to 21 years when there is 
a certificated guardian appointed or deda- 
red by the Court under tie Guardian and 
Wards Act, 1893. 

Sec. 3 : Scope op. — ^This section fixes the 
penalty of a maximum fine of Bs. 1,000 on a 
male between the ages of 18 and 21, who 
contracts a child marriage. Note that no 
imprisonment can be awarded under this 
section. Imprisonment cannot be awarded 
under the, provisions of sec. 25, General 
Clauses Act, 1897, or sec. 64 of the I. P. 
Code even in case of default in payment of 
the fine inflicted, (see sec. 7, infra.) 

Contractual capacity fob marriage 
under English Law — ^Effect op child mar- 
riage. — Under the English law, *a binding 
marriage can be contracted by an infant of 
either sex at the age of 16 years. [Ftdo 
age of Marriage Act (1929), 19 & 20 Geo. V, 
eh. 36, sec. 1], and a marriage between per- 
sons either of whom is under that age is 
void, (Ealsbiert/, 2nd Ed,, Vol. XVU, p. 
697). ^ 

SEcs. 3 AND 4r Scope op.— S ecs. 3 and 4 
prescribe penalties for the -male who con* 
tracts a child marriage for hiinaeif and these 
.differ according to his age. If he is below 
the age of 18 years, he is not at all punishar 
ble. If he is between the ages of 18 and 21, 
the punisbrnent prescribed under see^ 3 is 


only a maximum flne of Bs. 1,000. Accord- 
ing to sec. 7 of the Act, the Court is not 
competent to award imprisonment for de- 
fault in payment of the fine inflicted. If 
the male is above 21 years of age, it id open 
to the Court under sec. 4 not only to inflict 
a similar fine of Bs. 1,000 but also to award 
a month’s simple imprisonment in addition, 
or in the alternative. Also, in this latter 
case it is open to the Court under sec. 25 of 
the General Clauses Act, 1897, or sec. 64 of 
the I. P. Code to award additional imprison- 
ment on default of payment of the fine. 

Sec. 3 OR 4 AND Sec. 12:. Distinct of- 
fences. — ^A person may commit distinct off- 
ences both under sec. 3 or sec. 4 and sec. 12. 
Where a male has been restrained by means 
of an injunction order of the Court issued 
under see. 12 from contracting a child mar- 
riage, and he has the same solemnized, then, 
he would be committing two offences (i) 
the offence of contracting the child marriage 
under sec. 3 or sec. 4 as the case may be, 
and (ii) the offence of contempt of Court for 
disobe^g the injunction, and would render 
himself liable to two sentences and punish- 
ments. 

It is to be noted that sec. 7 disables the 
Court from awarding punishment of impri- 
sonment for default of payment of the fine 
inflicted, only in respect of a sentence under 
sec. 3. Therefore, where the male between 
the ages of 18 and 21 contracts a child mar- 
riage in disobedience to an 'injunction order 
issued by the Court against it, -and he is fin- 
ed under sec. 12, it is op^ to the Court to 
award imprisonment as an alternative 
punishment on default of payment of the 
fine inflicted on hizn. 

Seo. 4. — See notes under sec. 3 sttpra^ 

Secs. 4 and 5: Value op cmTiPiOATE as 

TO AGE OF BRIDE PROM INCOMPETENT MEDICAL 
OFFICER. — In a caso under this Act against 
the bridegroom under sec. 4 and the priest 
who ofdciated at the marriage under sec. 5, 
it was" contended by them that - they were 
mislead by a certificate granted by the 
woman medical officer in charge of a hospital 
to the effect that the girl was not less than 
14 years of age. But according to the Civil 
Surgeon the girl was only about 12 years of 
age, and no evidence was produced to con- 
tradict the Civil Surgeozu It was h^d that 
they ^ould havs gone to the Civil SuTgeoh 


S. 5] The Child Marriage Restraint Act (XIX 05 igag). igi 

5 . Wlioever perfoziui^ eondnets or directs any child marriage aTiaii be 
r. ptinishable Triith simple imprisonment -which may 

iij ^Lge. or firie which may extend 

® ® to one thousand rupees, or with both, unless he proves 

that he had reason to believe that the marriage was not a child marriage. 


in order to obtain a certificate and that the 
fact of their having secured a certificate 
from the woman medical ofiicer, was not 
sufficient, 35 Crijr. 677=148 1.0. 351= 
1934 A. 331. But, the production of the 
medical certificate m&j be taken into account 
in the matter of awarding puzdshment. 
(Ibid.). 

JUSTiriCATION CAN BE PLEADED ONLY IE* ACT 
DONE IN GOOD FAITH.— A party pleading jus- 
tification and claitning exemption from 
punishment for any offence should have, 
under sec. 79 of the Indian Penal Code, act- 
ed in good faith involving due care and cau- 
tion. 35 Or.L.J. 677=148 1,0. 351=1934 A. 
331. 

Ssa 5: 'Pebfobms, conducts ob dibegts\ 
— The words ^performing conducting^, etc., 
refer to the actual marriage ceremony itself, 
and not of any negotiation, preparation or 
any other preliminary acts; and these are 
not covered by the section, 175 1.0. 615= 
1938 Nag. 235. See also 42 Bom.L.E. 857= 
1940 Bom. 363. These words would include 
the Trieste or Puxobits who officiate at the 
marriage ceremony. See 14 Pat.L,T. 438= 
146 1.0. 298=1933 Pat. 471. Bo these words 
include also persons such as those who ac- 
commodate the offending parties by givii^ 
them premises, etc., for the celebration of 
the marriage^ and the servants and depen* 
dants of the parties who do several acts in 
connection with and in furtherance of the 
marriage? It has been held that merely 
applying to the Municipal Board for permis- 
sion to hold nautch, music, and fireworks on 
the occasion of marriage does not amount 
to an offence under this section. 1936 O.W. 
N. 480. But it has been held, in 16 Pat. L. 
T. 639, that, though a person may' not be 
directly guilty of an offence under this Act, 
the provisions of the Indian Penal Code re- 
garffing the obetToent of offences may be 
applied to him, and he may be convicted and 
sentenced for abetment of offences under this 
Act. So according to this section, it would 
be a question of fact in eadi case whether 
the acts alleged against any such person 
constitute an abetment of the offence under 
this Act read with the provisions of the 
Indian Penal Code. Sec. 5 of the Act is 
intended to punish the solmmssvn^ a cMld 
mfBrriaffo, The words ^^perform, conduct o? 
direct*^ in sec. 5 bear the same import and 
mean working towards the eud^ that is com- 
pleting the union, and are used to mdicate 
solemnization of the marriage.. They do not 
suggest the arranging of 'marriage merely 
or attending a marriage ceremony with a * 
view to assisting in the solemnization of the 
marriage. , The words are used in relation 
to emmony. The perfonoaniee of a 


marriage among Hindus means the solem- 
nization thereof by conducting such cere- 
monies as would complete and validate the 
marriage that is, the performance of the 
sacramental or religious and not the secular 
ceremony. Mere participation in the latter 
ceremony would not effend against sec. 5. 
Sec. 5 is not intended to punish parents who 
arraz^e or assist in the performance of the 
marriage ceremony. The parents of a grown 
up bride who take part in the kanyadan cere- 
mony cazmot be made liable under sec. 5. I. 
L.B. (1940) Bom. 709=42 Bom.LJ&. 857= 
A.I.B. 1940 Bom, 363. 

Mabbiage. — also notes mder sec, 2 
(b) supra,} For the purposes of this sec. 
tion, it is only the marriage ceremony that 
has to be considered, and it is quite im- 
material where and when or by whom the 
TUak ceremony was performed, 1934 A.LJ'. 
681=35 Cr.L.J. 1175=1934 A. 829. Where 
the accused are not charged with tiie com- 
mission of an offence by reason of having 
performed the Tilah ceremony, but are char- 
ged for the offence of performing, conduct- 
ing or directing the child marriage under - 
sec. 5 of this Act, secs. 179 and 182, Cri- 
minal Procedure Code, could not npply, as 
the marriage cannot be properly c^ed a 
^consequence' of the TilaJo ceremony, and the 
case is, therefore^ not triable in the place 
where the TUa^ ceremony took place. 1934 
A.L.J. 681=35 Or.L.J. 1176=1934 A. 829. 
See also 175 1.0. 615=1938 Nag, 235. 

‘Reason to believe.' — ^These words imply 
that there has been a bona fide inquiry and 
test as regards the age of the (fiiild eoneem- 
ed. It is a well-known fact in medical juris- 
prudence that the age of a person between 
the ages of 12 and 16 could not be ascertain- 
ed satisfactorily by a mere personal inspec- 
tion. So in a case where the husband and 
priest who were accused' under this Act 
pleaded that they were satisfied by a per- 
sonal inspection of the minor girl that she 
was above the age of 14 years while as a 
matter of fact she was below that age, it 
was held that the defence would not avail 
them. I.L.R. (1937) Mad. 854=45 L.W. 
437. Further, mere production of a medical 
certificate as to the age would not be suffi- 
cient. It must have been issued by a com- 
petent medical officer. Where, therefore, a 
certificate as to the age of a girl was obt^-' 
ed from a subordinate woman medical officer 
while there was available in the station the 
District Civil jSurgeoh, and while the uneon- 
tradicted evidence* of the Civil Surgeon ^s^w-. 
ed that the girl was *below-the age 14 ‘ 
years, it was held that the parties were 
guUty. 35 Or.L.J. 677=148 10. '351=1934 
A. 331, Production of fhe birth certificate 
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6 . (1) Where a minor contracts a child marriage, any person having 

_ . , ■ . ^ charge of the minor, whether as parent or guardian 

“I “ “ “ capacity, lawM or nnlawM, who 

SiUd mairiage. promote the marriage or permits it to 

be solemnised, or njegligently fails to prevent it from 
being solemnised, shall be punishable with simple imprisonment which may 
extend to one month, or with fine which may extend to one thousand rupees, 
or with both : 


of the boy or girl may be satisfactory evi- 
dence* 

Secs. 5 Aim 6: Scope of— Conflict of 
Rulings. — ^As to the question whether the 
parents are liable under sec. 5 or under see. 
6, or under both these sections, there is a 
difference of opinion among the High 
Courts. It was held by the Allahabad High 
Court that secs. 5 and 6 deal with different 
offences. Sec. 5 deals with the persons who 
perform, conduct or direct any child mar- 
riage. See. C provides for the offence in 
cases where a minor himself conducts a child 
marriage. It is only in the case where a 
minor contracts a child maniage that any 
person having charge of the minor, whether 
as parent or guardian or in any other capa- 
city, lawful or unlawful, who does any act 
to promote the marriage or permits it to be 
solemnized, or negligently fails to prevent 
it from being solemnized shall be punisha- 
ble. Sec. 5 deals with cases in which the 
, marriage is not contracted by the minor. It 
is not tlie intention of the legislature to 
punish a person both under secs. 5 and 6 at 
the same time. 68 A. 402=36 Cr.L..T. 1483 
=A.I.Ri. 1936 A. 11. 

The Madras High Court, on the other 
hand, holds that sec. 5 applies only to the 
solemnization of marriage by others tlmn 
parents and that sec. 6 alone applies to par- 
ents who promote a child marriage or permit 
it or negligently fail to prevent it. liJB. 
(1937) Mad. 854=45 L.W. 437. The Nagpur 
Court also holds the same view as that of 
Madras. 1932 N. 174. In cases of com- 
plaints of offences under secs. 5 and 6 it is 
essential that trying Magistrate should find 
jSefinitely that either or both of the contract- 
fag parties to the marriage were infants 
i^thin the mea3mg of the Act, that is to 
say, that the bridegroom was under the age 
of 18 or that the bride was under the age 
of 14. 181 I.C, 916=40 Cr.L.J. 605=A.I.It. 

1939 Cal.^ 288,^ Where it is alleged that the 
accused lived in Hritish India and arranged 
for a marriage in contravention of the pro- 
visions of the Act, to take place out of Bri- 
tish ^ India, ^ the offence is committed inside 
British India and hence no certificate under 
^e, 188, Or. P. Code, is necessary,. 1939 A, 
M.L.jr, 130. Slee also 49 L.W. 656=AXB. 
1939 M. 677. 1 . 

S©3. 6: Scope and object op section. — 
Unlike see. 5 which constitutes only positive 
acts as an offence, this section constitutes 
not only certain acts but alslo certain omis- 
sio^ as offences under the Act. Further 
thiis section lays down a rule of presumption 
contrary to the ordinary rule of presump- 


tion under the criminal law^ and throws on 
the accused the burden of proving that he 
did not negligently fail to prevent the <^ld 
marriage. On this section, see 175 I.G. 615 
=A.1.R. 1938 Nag. 235. 

Parents w'Hen commit offence under 
THIS SECTION — ^FATHER AND MOTHER.-— SeC. 6 
is confined only to the person who had actual 
charge of the minor either as parent or 
guardian at the time of the marriage. I.L. 
R. (1937) Mad. 854=AJ.R. 1937 M. 490. 
See also 16 Pat.L,T. 629=1935 Pat. 475. In 
the case of Hindu marriages, it cannot be 
said that the father of the bridegroom or the 
bride does not perform or direct the marri- 
age. It is generally the father or the guai^ 
dian who arranges for the marriage of the 
boy and takes the marriage par^ to the 
house of the bride. It is the father of the 
bride who takes part actuaUy in the per- 
formance of the marriage ceremonies, as it 
is he who gives. hig daughter in marriage. 
Therefore it cannot be said of either of them 
that he did not perform or direct the mar- 
riage. 58 A. 40a=36 Cr.L.J. 1483=A.I.R. 
1936 A. 11. The mother has no authority, 
when the father of the bridegroom who is be- 
low 18 years promotes and brings about the 
marriage, to prevent the marriage; and her 
mere participation in the marriage cannot be 
regarded as constituting an offence punisha- 
ble under this section. I.L.E. (1937) Mad, 
854=45 L.W. 437. Where the bridegroom 
who was below 18 years was in charge of the 
father, who promoted the marriage and got 
it performed, the mother of the bridegroom 
cannot be convicted under this section. I.L. 
R. (1937) M. 854=A:I.B. 1937 M. 490. 

Bridegroom and bride— One only is 
CHILD — ^Whether father op the other 

GUILTY UNDER TBCeS ACT — CONFIiIGT OP VIEWS 

— ^Abetment. — ^The Allahabad High Gourc 
holds that sec. 5 is wide enough to cover the 
case of* the fathers of both the bridegroom 
and the bride. Even where one of them, i,e., 
the bride or the brid-^oom is not of the age 
specified in the Act for her or him, the 
fathers of both of them w*'uld be liable 
under this section. 68 A. 402=36 Cr.L.J, 
1483=A,LR. 1936 A. 11. But a different 
view has been taken by the Madras High 
Court which holds that the parents of the 
bridegroom cannot be convicted under this 
section, merdy j^eeause the bride was under 
14 years, and they can be convicted, if at all 
m der Ais section, only if the bridegroom, 
their own eon who waq in their dtarge, 
was under 18 years at the time of the marri- 
age I.LJR. (1937) M. 854=A.I.R. 1037 M. 
490.' But a reconciliation may be found in 
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Provided that no woman shall be punidiable with imprisonment. 

(2) For the purposes of this section, it shall be presumed nnlAssi and 
until the contrary is proved, that, where a minor has contracted a ftliilil 
marriage, the person having charge of such minor has negligently faiiAd to 
prevent the marriage from beii^ solemnised. 


7. Notwithstanding 

Imprisonment not to be 
awarded for offences under 
section 3. 

of imprisonment. 

8. Notwithstanding 

Jurisdiction under this 
Act. 

Tinder this Act. 


anything contained in section 25 of the General 
Clauses Act, 1897, or section 64 of the Indian Penal 
Code, a Court sentencing an offender under section 3 
shall not be competent to direct that, in default of pay- 
ment of the fine imposed; he shall undergo any term 

anything contained in section 190 of the Code of 
Criminal Procedure, 1898, no Court other than that of 
a Presidency Magistrate or a Magistrate of the first 
class shall tahe cognizance, of, or try, any offence 


9. No Court shall take cognizance of any offence under this Act after the 
Mode of talriug eogni- ^iiy of one year from the date on which the offence 
zanee of offencea is alleged to have been committed. 


the decision of thi Pt.tna High Court which 
ha a held that although the Act makes no 
mention of abetting, yet uuder the pro vi- 
sions, of the Indian Peml Code, it is possible 
for them to be prosecuted for abetting an 
offence although the accused is not the father 
of one of the parties who is under age so long 
as the other party is below the prescribed 
age. So, even if the bridegroom is not 
under age, his father would be guilty of 
abetting the offendfe under this Act if the 
bride is of under age. 16 Fat.L.T. 629. It 
cannot be said from the words “where a 
minor contracts a child marriage” occurring 
in see. 6, that the section applies only to 
cases where the child himself or herself en- 
tered into an agreement for the marriage. 
The liability rests on any parent or guardian 
who in any way is respoiusible for the mani- 
age of his minor child, by whomsoever* the 
agreement and arrangements for the marri- 
age may be made. Further the responsibi- 
lity is laid by sec. 6 on the person who has 
charge of the minor. Hence where a father 
is afive and the daughter is living with him, 
he alone can be made liable under the sec- 
tion and the grandfather would not be liable 
though he might have iu fact made all the 
arrangements. 1945 A,W.E. (H.C.) 67. 

No iirPRisoNMENT FOR WOMEN. — This pro- 
vision in favour of woman offenders is due 
to the fact that very often they, are not the 
principal offenders, but only happen to be 
a tool in the hands of some male relations. 
There is a similar exemption from imprison- 
ment in the case of females, in respect of 
offences under sec. 12 of this Act. 

Seo. 7. — ^This section does not affect the 
power of the Court to inflict an alternative 
punishment of imprisonment iu default of 
payment of the fine imposed, where the of- 
fice and sentence are under sec. 12 of this 
Act; even though the accused is the male 
husband between the ages of 18 and 21. 
This section applies only where the sentence 
Cl? r.M.-T— 


is under sec. 3. 

Sec. S. — The reason for the amendment 
introduced in this section is to confer upon 
a larger number of officers jurisdiction to 
thke cognizance of offences and to entertain 
complaints, and try offences under the Act, 
So that cases may be disposed of with grea- 
ter facility and quickness. In (1937) 1 M. 
L.J. 498=A.LR. 1937 Mad. 637, it was held 
that an Additional District Magistrate who 
had been given all the powers of a IMstr}ct 
Magistrate was empowered to "try cases under 
this Act. But in view of the amendment to 
the section which empowers every first class 
Magistrate to try them, there would not be 
any room for any such doubt arising. On 
this section, see also 1934 A. 331. 

Sec. 9 : Object op amendment. — ^T he 
amf^nclment of this section has been made 
with a view to permit the Court to take pro- 
ceeding s under the Act upon its own motion 
without the necessity of a formal complaint. 
The words “save upon a eomplamt mad^* 
have been deleted. The ruling in 1938 Rang. 
LJB. 150=A.I.R. 1938 Rang. 257 which held 
that a mere ^police report* did not constitute 
a ‘eomplamV as required by this section be- 
fore it was amended, is no longer of any 
significance since the words relating to 'com- 
plaint’ have been deleted in the amended 
section. The reason for this amendment 
has been stated as follows in the Statement 
of Objects and Reasons: — ^'^t is known that 
one of the principal impediments to the 
forcement of the Sarda Act at present lies 
in the obligation placed upon the complain- 
ant to incur the publicity of a formal com- 
plaint and, if required by the Court, to exe- 
cute a bond, to iucur also the risk of losing 
the sum mentioned in the bond. The pro- 
posed amendment, would enable the Court to 
proceed upon information obtain^ private- 
ly after taking such steps as it might tbink 
necessary to satisfy itself of the correctness 
of the information.” 
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S. 10 


10 . 


Preliminary 
into ofiences 
Act. 


such inquiry. 


The Court taking cognizance of an offence under this Act shall, unless 
it dismisses the complaint under section 203 of the 
Code of Criminal Procedure, 1898, either itself make 
an inquiry under section 202 of that Code, or direct a 
Magistrate of the first class subordinate to it to make’ 


inquiries 
Tind^ this 


One tear— Limitation, reason for. — ^A s 
a general rule, & the absence of statutory 
limitation a prosecution for an offence may 
be iastituted at any time ho’^vever long after 
the commission of the criminal act. But 
seyeral special Acts have enacted a time 
limit for the commencement of criminal pro- 
ceedings. The general rule underlying these 
provisions is that m respect of minor offen- 
ces. it is desirable that after the lapse of a 
long period no prosecution should be enter- 
tained, Every act that is prohibited by law 
and for which a penality is imposed is not to 
be deemed a criminal offence. Actions for 
the violation of several Municipal Ordinan- 
ces are treated as civil in their nature, the 
imprisonment or fne imposed for non-com* 
pliance with the order being looked upon not 
as a punishment but as compeUing a compli- 
ance with the order. It is the policy of this 
Act more to restrain and prevent the per- 
formance of child marriages than to punish 
the offenders. Hence a time limit of one 
year has been fixed for taking cognizance 
of an offence imder this Act, with a view 
to avoid vexatious and stale prosecutions. 
Sec. 14 of the Limitation Act is in terms 
restricted to civil proceedings and cmmflt he 
availed of in, respect of procosdings mder 
the Child ' Marriage Sestraint Act, A com- 
plaint preferred beyond year of the solemni- 
sation of the marriage cannot be taken cog- 
nizance of under sec. 7. The fact that ano- 
ther unsuccessful complaint had been made 
to another Magistrate within time would not 
help to make the second complaint filed be- 
yond time a valid one. 49 L.W. 547 (1)=A. 
LB. 1939 Mad. 512 =(1939) 1 M.L.J. 775. 
Marriage in Native State— ^Complaint within 
one year but certificate .obtained after one 
year — Trial would be legal. See also A.I.B. 
1939 Mad. 577=49 L.W. 656; 1940 N.L.J, 
304; 1939 A.Mi.J. 130. 

Sec. 10 : "Taking cognizance”.— For- 
merly the Court can take cognizance of an 
offence under the Act only on a complaint 
made to it, but now the Amending Act XIX 
of 1938 has removed the words "save upon 
a complaint” in sec. 9 with the result that 
the Court can taJse cognizance of the matter 
otherwise also. 

Preliminary inquiry necessary before 
ISSUING SUMMONS,— Under this section, the 
Court taking cognizance of an offence under 
this Act is bound to hold a preliminary in- 
qiury before taking further action unless it 
dismisses the complaint under sec. 203, Cri- 
minal Proceedings Code. 12 Lah. 383=32 
Cr.L.J. 616=1931 Lah. 56 (1); 15 Lah. 63= 
35 Cr.L.J. 1436=1934 Lah, 155; 20 N.L.J. 
115. See also 48 L,W. 774. Sec. 10 is man- 
datory and clearly .prohibits a Court from 


taking cognizance of an offence under the 
Act without a preliminary' inquiry being 
hdd. A process issued without holding an 
inquiry as required by sec. 10, is therefore 
unauthorised and illegal. A.I.B. 1939 Mad. 
530= (1939) 1 M.L.J. 900. Sec. 10 contains 
provisions which are mandatory, and omis- 
sion to conform with the procedure prescri- 
bed by the section would vitiate all subse- 
quent proceedings. I.L.B. (1940) Kar. 442 
=AJ.B. 1940 Smd 213. Sec. 10 no doubt 
requires that a preliminary inquiry must be 
held. But where a Court finds that ihere 
is a prima facie case and also holds the of- 
fence established after a proper trial, it can 
not be held that the convicition must be set 
aside for the technical reason that no preli- 
minary inquiry was held as required by sec. 
10. This does not mean that Magistrates 
are entitled to disregard the provisions of 
sec. 10. But where the accused does not 
object to the trial, he cannot benefit by an 
objection which is entirely technical in its 
nature. 20 Pat.L.T. 495=A.I.B. 1939 Pat. 
525, Where in respect of an offence under 
the Child Marriage Bestraint Act the accus- 
ed are tried and convicted without a preli- 
minary enquiry being 'held as required by 
sec. 10 of the Act, and no prejudice had 
thereby been caused to the accused, the trial 
and conviction is not on that ground in any 
way vitiated and the defect is cured by sec. 
537, Cr, P. Code. I.L.B. (1940) Nag. 488 
=A.I.E. 1940 Nag. 375=42 Cr.L.J. 37. 

The mere fact that the security bond ob- 
tained from the complainant is defective,, be- 
cause the property offered by him did not 
belong to Iiim, would not vitiate the trial of 
an offence under sec. 5, as it does not affect 
the merits of the case. 1936 O.W.N. 480= 
A.I.B. 1936 0. 311=37 Cr.L.X 616. 

Procedure at trlal. — Cases under this Act 
may be summarily tried. 36 Or.L.J. 677= 
148 I.C. 351=1934 AU. 331. Strictly speak- 
ing the accused should be re-examined after 
the prosecution witnesses are over. But 
omission to re-examine an accused after the 
prosecution evidence is completely recorded 
is not such an irregulariity as vitiates the 
trial of an offence under this Act unless the 
irregularity is shown to have caused preju- 
dice to the accused or a failure of justice. 
1936 O.W.N. 480=A,I,B, 1936 O. 311=37 
Cr.L.J. 646. Where, therefore in a case 
under sec. 6 of the Act, an accused is exa- 
mined at length and given full opportunity 
to state his ease, but is not examined again 
after some further prosecution witnesses are 
produced and no resd prejudice or failure of 
justice has been caused, the omission to re- 
examine the accused was hdd not to have 
vitiated the trial. (Ihid.) But, where the 


S. ifi] 


195 


The Child Marwaoe Restraint Act (XIX of 1939 ). 


11. ( 1 ) Wlien the Court takes coguizanee of any ofEaxce under this Act- 
Power to take securily a complaint made to it it may for reaspia to be 
from complainant. recorded m wntmg, at any time after examining the 

complainant and before issuing process for p-omp fllli-ng 
the attendance of the accused, require the complainant to execute a bond, with 
or without sureties, for a sum not exceeding one hunted rupees, as security 
for the payment of any compensation which tte complainant may be directed to 


pay under section 250 of the Code of Criminal Procedure, 1898, and if sudi 
securily is not furnished within such reasonable time as the Court may fix, the 
complaint shall be dismissed. 


( 2 ) A bond taken under this section shall be deemed to be a bond taken 
imder the Code of Criminal Procedure, 1898, and Chapter XLTT of that Code 
shall apply accordingly. 


12 . ( 1 ) Notwithstanding an 3 rthing to the contrary contained in this Acl^ 
.. Court inay, if satisfied from information laid 

pioMbiting marriage in before it throi^h a complamt or otherwise that a child 
contravenrion of this Act.* marriage in contravention of this Act has been 


arranged or is about to be solemnized, issue an in* 
junction against any of the persons mentioned in sections 8 , 4 , 5 and 6 of this 
Act prohibiting such marriage. 


Court merely asked the accused, whether he 
pleaded ‘guilty’ or ‘not guilty*, and there was 
nothing on th'§ record to show that he was 
questioned at any time with a view to enabl- 
ing him to- explain the circumstances ap- 
pearing in evidence against him^ the failure 
to examine the accused person was hdd to 
be an irregularity which went to the root of 
a fair trial and it was not to be regarded as 
a mere technical error of procedure, and 
that it would, therefore, be necessary to set 
aside tlie conviction and sentence on him. 
1936 O.W,N. 480=37 Cr.L.J. 616=A.LE. 
1936 O. 311; 11 Luck. 461=A.I,E. 1936 O. 
16, Expl. 

Seo. 11 (1). — This sub-section applies only 
to cases where the Court takes cognizance 
of an offence under this Act upon a com- 
plaint and not where it takes cognizance 
otherwise. Generally security would be de- 
manded from the complainant only in cases 
where the Court entertains a doubt as to the 
truth of the complainant's allegation, or 
opines that the complaint has not been 
fide. [20 NXi.J. 115 is not now good law.] 

Object and scope op amendment. — A a 
regards taking security* it was obligatory on 
the Court to do so under the old sub-sec. (1); 
and the words used were ^^shall require”. If 
the Court did not want to take any security 
it was required to state its reasons therefor. 
But under the present substituted sub-sec. 
(1), the words used are ^'may require” and 
also the Court has to state its reasons not 
for iDOMsmg eeomity bu^ for reg^mg secu- 
rity. Under the old sub-sec. (1), it was keld 
that the failure of a Magistrate to record 
any reason for not requiring the complainant 
to execute a bond was a material irregularity 
which could not be cured by sec. 537, Cri- 
minal Procedure Code. 37 C.W.N. 626=34 
Cr.L.J. 654=1933 Cal. 433 (1). But this 
would be no longer correct under the amend- 
ed sub-sec. (1), under whi^ reason has to be 
given only for 'taking* security and not for 


'not taking’. On this section see also 20 IT. 
L.3*. 115; 162 1.0. 389=37 Ori.J. 616=A. 
I.E. 1936 Oudh 311. 

Sec. 12: Object. — ^The reason for the 
insertion of sec. 12 has been stated as fol- 
lows in the Statement of Objects and Eea- 
sons: — “Por facilitating the more effective 
enforcement of the Act,” it is necessary to 
put 'Tbeyond question that the Courts em- 
powered to take proceedings under the Act 
may at their discretion issue an injunction 
prohibiting a marriage arranged in contra* 
vention of the Act. Already Civil Courts 
in Bombay Presidency are known in several 
cases to have issued injunction orders 
against marriages known to have been 
arranged in contravention of the Act. It is 
not Imown whether similar action has been 
taken in any other province. But since 
doubts have been thrown upon the legality 
or practicability of this method, it seems de- 
sirable to remove such doubts by providing 
for it directly through the proposed amend- 
ment. The draft bill proposes to impose a 
higher maximum penalty for the breach of 
such an injunction than the penalty provided 
in the Act in the case of prosecutions after 
the marriage had already taken place, on 
the ground that breach of a Court injunction 
involves contempt of Court.” interfer- 
ence of the Court in the matter of contem- 
plated marriages by way of injunction orders 
is a serious matter and is likely to lead 
sometimes to irreparable damages, several 
safeguards have been provided in sub-secs. 
(2) to (4) of this section. Previous notice 
to be given and opportunity to be afforded 
to the party to show cause to the contrary 
before an injunction order can be issued; 
andifurther, power is reserved to the Court 
to dissolve the injunction order suo motu or 
on the application of any aggrieved party. 
Sub-sec. (4) also enjoins on Sie Court the 
duty of a speedy disposal of applications to 
dissolve the injunction orders passed by it, 
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(2) No injunction under sub-section (1) shall be issued against any 
person unless the Court has previously given notice to su<^ person, and has 
afforded him an opportunity to diow cause against the issue of the injunction. 

(3) The Court may either on its own motion or on the apjplication of 
any person aggrieved rescind or alter any order made under sub-section (1) . 

(4) Where such an application is received, the Court shall afford the 
applicant an early opportunity of appearing before it either in person or by 
pleader; and if the Court rejects the application wholly or in part, it shall 
record in writing its reasons for so doing. 

(5) Whoever knowing that an injunction has been issued against bini 
under sub-section (1) of this section disobeys such injunction shall be punished 
with imprisonment of either description for a term which may extend to tiuree 
THOTitha, or with fine which may extend to one thousand rupees, or with both; 

Provided that no woman shall be punishable with imprisonment. 


THE CHILDREN rPLEDGIN OP LABOUR) ACT (II OP 1933). 

[24f% Felruary, 1933. 

An Acf to prohibit the pledging of the labour of children. 

Whskeas it is expedient to prohibit the making of agreement to pledge 
the labour of children, and the employment of children whose labour has bemi 
pledged; It is hereby enacted as follows: — 


Short title and extent. 


1. (1) This Act may be called The CaiuamK 
(PiiEDOiNG OF Labour) Act, 1933. 


(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 

(3) This section and sections 2 and 3 shall come into force at once, and 
file remaining sections of this Act shall come into force on the first day of July, 
1933. 


2. In this Act, unless there is an 3 dhing repug- 
Deamtlons. jjajjt jn subject or context, — 

"an agreement to pledge the labour of a child" means an agreement, 
written or oral, express or implied, whereby tihe parent or guardian of a child, in 
return for any payment or benefit received or to be received by him, undertakes 
to cause or allow the services of the child to be utilised in any emplo 3 rment : 

Provided that an agreement made without detriment to a child, and not 
made in consideration of any benefit other than reasonable wages to be paid for 
the duld’s services, .and terminable at not more than a week’s notice, is not an 
agreement within Ike meaning .of this definition ; 

"child" means a person who is under the age of fifteen years^ and 
"guardian” includes any person having legal custody of or control over a 

child. 

Agreements contrary to 3. An agreement to pledge the labour of a child 
th-e Act to be void. shall be void. 


Penalty for* parent or 
guardian making agreement 
to pledge the labour of a 
child. 


4. Whoever, being the parent or guardian of a 
child, makes an agreement to pldSge the labour of that 
child, shall be punished with fine which may extend 
to fifty rupees. 


and the Court is required to state its reasons 
in Tmtzng if it happens to reject the appli- 
cation. This provision shows that the xejee- 
tion of such an application is not a matter 
of .mere discretion for the Court, but that it 
can be only for vie^d and suffident grounds 


whiidi have to be eii^reseAy stated so fbat the 
Court of revision may be in a position to 
judge about the sufBleiency of the grounds. 

Proviso— No imprisootcent tor womak.— 
See notes under sec. 6 sttpra. 
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5. Whoever makes wth the parent or guardian 
Penalty for making with of a child an agreement whereby such parent or 

nr cnia.rfiia.n an ^ ^ t -i i ^ ■, 


parent or guardian an 
agreement to pledge the 
labour of a child. 


guardian pledges the labour of the diild shall be puni- 
shed with fine which may extend to two hundred 
rupees. 


6. Whoever, knowing or having reason to believe that an agreement has 
been made to pledge the labour of a child, in further- 
ance .of such agreement employs sudi child, or permits 
such child to be employed in any premises or place 
under his control, shall be punished vAth fine which 
may extend to two hundred rupees, 


Penalty for employing a 
child whose labour has 
been pledged. 


THE INDIAN CHRISTIAN MARRIAGE ACT (XV OF 1872).^ 

Extracts. 


Year. 

No. 

Short title. 

Repealed or otherwise how affected by 
islation. 

187a 

i 

i 

XV 

The Indian CShristian 
Marriage Act, 187a, 

Repealed in part by Act XVI of 1874. 

Repealed in part and amended ykct XII 
oi 1891. 

Amended by Acts VI of 1886, S. 30, ds. 
Wj (^)j W 

Section 8i substituted by Act XIII of 1911. 

Section 82 and Sch. 11. amended by Act 
I of 1903. 

Section 86 amended by Acts X of 1914 and 
XXXVIII of 1920. 

Amended by Act XVIH of 1928. 

Declared in force in the Son&al Parganas, 
Reg. Ill of 2872, S. 3, as amended by 
Reg. Ill of 1899, S. 3; 

in the Arakan Hill District, Reg. i of 1916, 

^ S. 2; 

in Upper Burma (except the Shan States), 
Act XIII of 1898, S. 4; 

in British Baluchistan, Reg. II of 1913, S. 


[18th July, 1872. 

An Act to consoUdate and amend the law relating to the solemniisaiion in India 
of the marriage of Christians. 

Whereas it is expedient to consolidate and amend the law relating to the 
solemnization in India of the marriages of persons 
professing the Quistian religion ; It is hereby enacted 

« * 3|e 

PART VII, 

Penalties. 

False oath, declaration 66, Whoever, for the purpose of procuring a 
raring^msSriag^^^ licence of marriage, intentionally, — 


Preamble. 

as follows: — 

* 


LEa. REP. 

iFor the Statement of Objects and Bea- 
sons, see Gazette of India, 1871, Pt. Y, 
p, 473; for Proceeding in Council, see idid., 
1870, Supplement, p. 1077; ibid., 1871, Sup- 
l^ement, pp, 1426, 1643; ibid, 1802, Supple- 
ment, pp. 257, 728, 742, 805, 813 and 858. 
7t4s Act la based on 14 and 15 Yict., c, 40 


and 58 Geo. m, c. 84 (both Statutes relate 
to marriages in India and are now no longer 
in force), and Acts V of 1852 and V of 1865; 
the last two Acts were repealed by this Aot. 


Secs. 66 and 68.— 16 A. 212; 40 A. 
393; 14 M. 342; 17 M. 391; 18 !£ 230; 19 
M, 273; 20 M, 12 f 6 llCadH.O. Bep. Ap. 20. 
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(а) where an oath or declaration is required by this Act, or by any rule 
or custom of a- Qilirch according to the rite and ceremonies of which a marriage 
is intended to be solemnized, such Church being the Church of England or of 
Scotland or of Rome, makes a false oath or declaration, or, 

(б) where a notice or certificate is required by this Act, signs a false 
notice or certificate, 

shall be deemed to have committed the offence punishable under section 
193 of the Indian Penal Code with imprisonment of either description for a 
term which may extend to three years and, at the discretion of the Court, with 
fine. 

67. Whoever forbids, the issue, by a Marriage Registrar, of a certificate 
by falsely representing himself to be a person whose 
Forbidding, by false per- consent to die marriage is required by law, knowing 

sonation, issue of certificate believing such representation to be false, .or not 
■by Marriage Registrar. 

guilty of the offence described in section 205 of the Indian Penal Code. 

^68. Whoever, not being authorized by section 5 of this Act to solemnize 
marriages solemnizes or professes to solemnize in the 
Solemnizing marriage absence of a Marriage Registrar of the district in 
without due authority. which the ceremony takes place, a marriage between 
persons one or both of whom is or are a Christian .or Christians, shall be puni* 
shed with imprisonment which may extend to ten years, or (in lieu of a sentence 
of imprisonment for seven years or upwards) wifii transportation for a term of 
not less than seven years, and not exceeding ten years. 

or, if the offender is an European or American, with penal servitude 
according to the provisions of Act XXIV .of 1855 (to suhstitute penal servitude 
for the punishment of transportation in respect of European and American 
convicts) 

and shall also be liable to fine, 

69. Whoever knowingly and wilfully solemnizes a marriage between 
persons one or both of whom is or are a Christian or 
Solemnizing marriage out Christians at any time other than between the hours 
witnS' ’ six in the morning and seven in the eventing, or in 

the absence of at least two credible witnesses other . 
than the person solemnizing the marriage, shall be punished with imprisonment 
for a term which may extend to three years, and shall also be liable to fine. 

This section does not apply to marriages solemnized under special licences 
granted by the Anglican Bishop .of the Diocese or by 
Saving of marriages gjg Commissary, nor to marriages performed between 
ifc^ the hours of seven in the wenhig and six in the 

morning by a ^ Qergyman of the Church of Rome, 
when he has received the general or special licence in that behalf mentioned in 
section 10. 

®[Nor does ,the section apply to marriages solemnized by a Clergyman of 


LEG, BEE. 

1 Gnbatituted for original sec. 68 by Act 
n of 1891. 

2 The words "and to amend the law relat- 
ing to the removal of such convicts” were 
repealed by Act H of 1891. 

3 Added by Act H of 1891. 


No one except a person who professes the 
Christian religion comes under sec. 68. The 
inere fact that a person was baptized as an 
infant or that he is attending a Christian 
school or he is dressing as a Ghristian is not 


sufficient to treat him as such. There is no 
express prohibition preventing a person pro- 
fessing Christianity from doing violence to 
Ms faith and marrying a non-C£ristlan, by a 
non-Christian ceremony sec. 68 does not make 
it penal for a Christian to mmy by a cere- 
mony which is void under sec, 4 of the Act, 
40 A. 393. A Hindu by religion performing, 
a marriage according to the Hindu mode bet- 
ween two persons one of whom is a CSiristiaa 
commits an offence .under sec. 68. 40 M. 

1030=33 148. 




s. 73] The Indian Christian Marriachb Act (XV op 1872). 199 

the Church of Scotland according to the rules, rites, ceremonies and customs of 
the Church of Scotland,] 

70. Any Minister of Religion licensed to solemnize marriages under this 
Act who, without a notice in writing, or, when one of 
^lemnizing, without the parties to the marriage is a minor, and the requi- 

davrafter Mtire marria« consent of the parents or guardians to such 
with minor. marriage has not been obtained, within fourteen days 

after the receij^t by him of notice of such marriage, 
knowingly and wilfully solemnizes a marriage under Part III, shall be punished 
with imprisonment for a term which may extend to three years, and shall also 
be liable to fine. 

nirS wSi^p ubli<;^- A Registrar under this Act, who 

lion of notice; commits any of the following offences: — 

(1) Imowingly and wilfullj^ issues any certificate for marriage, or solem- 
nizes any marriage, without publishing the notice of such marriage as directed 
by this Act; 

(2) ^ [after the expiration of two months after the copy of the notice has 

marrying after expiry of been entered as required by section ^ in respect of 
notice; any marriage, solmnizes such marriage;] 

(3) solemnizes without any order pf a competent Court aumorizing him 
to do so, any marriage, when .one of the parties is a 
minor, before the expiration of fourteen days after 
the receipt of the notice of such marris^e, or witiiout 
sending, by the post ,or otherwise, a copy of su^ 
notice to the Senior Marriage Registrar of the district 
if there be more Marriage Registrars of the district 

than one, and if he himself be not the Senior Marriage Registrar; 

(4) issues any certificate the. issue of which 
has been prohibited, as in this Act provided, by any 
person audiorized to prohibit the issue thereof, 
shall be punished with imprisonment for a term*which may extend to five 
years, and shall also be liable to fine. 

Issuing certificate after 72. Any Marriage Registrar knowingly and 
KioJ.''^‘thln°'flur?fen Isstang any certifirate for marri^e after Ihe 

days after notice, or against expiration of ^[two months] after the notice has been 
authorized prohibition. entered by him as aforesaid, 

or knowingly and wilfully issuing, without the order of a competent 
Court authorizing him so to do, any certificate for marriage, where one of the 
parties intending marriage is a minor, before the expiration of fourteen days 
after the entry of such notice or any certificate the issue of which has been 
forbidden as aforesaid by any person authorized in this behalf, 

shall be deemed to have committed an .offence under section 166 of the 
Indian Penal Code. 

sokmnfze nmrriag?^ other 73. Whoes^er, being authorized under this Act 
than Clergy of Churches of to solemnize a marriage, 

England, Scotland or Rome ; 

and not being a Qergyman of the Church of England, solemnizing a 
marriage after due publication of banns, or under a licence from the Anglican 
Bishop of the Diocese or a Surrogate duly authorized in that behalf, 

pr, not being a Qergjman of die Church of Sctoland, solemnizing a 
marriage according to the rules, ceremonies and customs of that Church, 

or, not being a Qergyman of the Church of Rome, solemnizing a marriage 
according to the rites, rules, ceremonies and customs of that Church, 


solemnizing marriage with 
minor within fourteen days 
without authority of Court, 
or without sending crpy of 
notice ; 


issuing certificate against 
authorized prohibition. 


XiEGh. REF. 

1 Substituted for the original d, (2) by 
Act n of 1891c 


« Substituted for woards "thiee months" by 
Act n of 1891. 



200 


The Grimxnax. Court Manual. 


issuing certificate of marry- 
ing, without publishing 
notice, or after expiry of 
certificate; 


issuing certificate for, or 
solemnizing, marriage with 
minor, within fourteen days 
after notice; 


issuing certificate authoriz- 
ly forbidden; 


edly 


solemnizing niarriage 
thorizedly forbidden. 


. [S. 76 

knowingly and wilfully issues any certificate for marriage under this Act 
or solemnizes any marriage between such persons as 
aforesaid, without publishing, .or causing to be afSfeed, 
the notice of such marriage as directed in Part III of 
this Act, or after the expiration of two months after 
the certificate has been issued by him, 

or knowingly and wilfully issues any certificate for marriage, or solem- 
nizes a marriage between such persons when one of 
the persons intending marriage is a minor, before the 
expiration of fourteen days after the receipt of notice 
of such marriage, or without sending, by the post or 
otherwise, a copy of such notice to the Marriage 
Registrar, or, if there be more Marriage Registrars tten one, to the Senior 
Marriage Registrar of the district, 

or knowingly and wilfully issues any certificate 
the issue of which has been forbidden, under this Act, 
by any person authorized to forbid die issue, 
or knowingly and wilfully solemnizes any mar- 
riage forbidden by any person authorized to forbid 
the same, 

shall be punished with imprisonment for a term which may extend to four 
years, and shall also be liable to fine. 

74. Whoever-, not being licensed to grant a certificate of marriage under 
^ \ Part VI of this Act, grants such certificate intending 

in?Sfi«tc®preTn.i!^ ^ is so licensed, shal 

be^Hcensed. ^ ^ be punished with imprisonment for a term which may 

extend to five years, and shall also be liable to fine. 
^[Whoever, being licensed to grant certificates of marriage under Part VI 
of this Act, without just cause refuses, or wilfully neglects or omits, to perform 
any of the duties imposed upon him by that Part shall be punished with fine 
which may extend to one hundred rupees.] 

75. Whoever, by himself or another, wilfully 
Destroying or falsifying destroys or injures any register-book or the counter- 

register-Dooks. foil certificates thereof, of any part thereof or any 

authenticated extract therefrom, 

or falsely makes or counterfeits any part of such register-book or counter- 
foil certificates, 

or wilfully inserts any false entry in any such register-book or counterfoil 
certificate or authenticated extract, 

shall be punished with imprisonment for a term which may extend to 
seven years, and shall also be liable to fine. 

76. The prosecution for every offence -punishable 
under this Act shall be commenced within two years 
after the offence is committed. 

* • * ♦ ♦ « 


Limitation of 
6on under Act. 


prosecu- 


THE CINEMATOGRAPH ACT (II OF 1918). 

Effect of Legislation. 


Yeir. ; 

No. 

1 Short title. 

How repealed or otherwise affected by 
Legislation. 

19*8 

II 

The <Jlmematograph Act, 
1928. 1 

Am. Xin of 1991 ; XXXVIII of 1920. 
Govt, of India Adaptat'on of Indian Laws 
Order, 1997. 


LEG. EBP. 

1 Added by Act n of 1891. 
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The Cinematograph Act (II or 1918). 


An Act to make provision for regulating exhibitions by means of cinematographs. 

Whereas it is expedient to make provision for regulating exhibitions by 
means of cinematographs ; It is hereby enacted as follows : — 

Short title, extent and 1- (1) This Act maf be called The Cinemato- 

conwnencement. GRAPH Act, 1918. 

(2) It extends to the whole of British India including British Balu- 
chistan. 

^[(3) The Provincial Government may, by notification in the Official 
Gazette, direct that the whole or any of its provisions shall come into force in 
any Province or part of a Province pn such date as may be specified in the noti- 
fication.] 


Definitions unless there is anything repug- 

nant in the subject or context, — 

"Cinematograph” includes any apparatus for the representation of moving 
pictures or series pf pictures ; 

"Place” includes also a house, building, tent or vessel ; and 

"Prescribed” means prescribed by rules made under this Act. 

3. Save as otherwise provided in this Act, no person shall give an exhibi- 
^ . tion by means of a cinematograph elsewhere than in a 

tionf to Ibe^licensed P^^ace licensed under this Act, or otherwise than in 

, , ‘ compliance with any conditions and restrictions impo- 

sed by such licence : 


4. The authority having power to grant licence under this Act (herein- 
T siftcr referred to as the “licensing authority”) shall be 

J^icensingf authority, District Magistrate, or in a Presidency-town 

®[ * * * ] the Commissioner of Police; 

Provided that the Provincial Government may, by notification in the 
Official Gazette, constitute for the whole or any part of a Province such other 
authority as it may specify in the notification to be the licensing authority for 
the purposes of this Act. 

Restrictions on powers # 5. (1) The licensing authority shall not grant a 

of licensing authority. licence under this Act unless it is satisfied that — 

(a) the* rules made under the Act have been substantially complied with; 
and 

(b) adequate precautions have been taken in the place in respect of which 
the licence is to be given to provide for the safety of persons attending exhibi- 
tions therein. 

(2) A condition shall be inserted in every licence that the licensee will-not 
exhibit, or permit to be exhibited, in ^uch place any film other than a film which 
has been certified as suitable for public exhibition, by *[an authority constituted 
under section 7] and which when exhibited, displays the prescribed mark of that 
authority and has not been altered or tampered with in any way since such mark 
was affixed thereto. 

(3) Subject to the foregoing provisions of this section, and to the control 
of the Provincial Government, the licensing authority may grant licenses under 
this Act to such persons as it thinks fit, and on such terms and conditions and 
subject to such restrictions as it may determine. 


LEG. B EE. 

1 Substituted by Aet XXIH of 1919, sec. 

2 . 

a Words 'or in the town of Bangoon^ omit- 
ted by A.O., 1937, 

8 Substituted by Act XXTH of 1919, 


Seo. 3. — Cinema within Oaleuttn^ City Cox- 
Cr. C M.-I-26 


poration limits— Police licence taken— Pur- 
ther licence of Corporation is also necessary 
under Municipal Act. 40 O.WJiT, 497=162 
1.0. 666=AI.B. 1986 Cal. 145. A cinema- 
tograph show is one which comes under the 
words "theatre, circus or other si mil a r place 
of public resort or amusement" in see. 391 
of the Calcutta Municipal Act. (Hud,) 
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6. (1) If the owner or person in charge of a cinematograph uses the same 
or allows it to be used, or if the owner or occupier of 
Punishment for con- any place permits that place to be used, in contraven- 
travention of this Act and ^jon of 4e provisions of this Act or the rules made 
rules made thereunder. thereunder or of the conditions and restrictions upon 

or subject to which any licence has been granted under this Act, he shall be 
punishable with fine which may extend to one Aousand rupees and, in the case 
of a continuing offence with a further fine which may extend to one hundred 
rupees for each day during which the offence continues, and his licence (if 
any) shall be liable to be revoked by the licensing authority. 

(2) If any person is con'vdcted of an offence punishable under this Act 
committed by him in respect of any film, the competing Court may further direct 
that the film shall be forfeited to His Majesty. 


^[ 7 . ( 1 )- 
Certification of films. 


Any Provincial Government ®[* *] may, by notification in the 
Official Gazette, constitute as many authorities as it 
may think fit for the purposes of examining and 


certifying films as suitable for public exhibition, ^d declare the -area (herein- 
after referred to as the ‘local area’) within which each such authority shall 
exercise the powers conferred on it by this Act. Where an authority so consti- 
tuted consists of a Board of two or more persons, not more than one-half of the 
members thereof shall be persons in the service of ®[the Crown]. 


(2) If any such authority after examination considers that a film is suita- 
ble for public e:^bition, it shall grant a certificate to that effat to the person 
applying for the same, and shall cause the film to be marked in the prescribed 
manner. The certificate of any such authority shall, save as herdnafter provid- 
ed, be valid throughout the territories in which this Act is in force. 

(3) (a) If the authority is of opinion that a film is not suitable for 
public exhibition in the local area, it shall inform the person applying for the 
certificate of its decision and such person may, within thirty days from the^ date 
of such decision, appeal for a reconsideration of the matter by the Provincial 
Government by which the authority was constituted. 

(b) If the Provincial Grovemment rejects the appeal it shall by notifica- 
tion in the Official Gazette direct that the film shall be deemed to be an uncerf- 
fied film in that local area, and such direction shall have effect notwithstanding 
the subsequent .grant of a certificate in respect of the film by any other such 
authority. 

(4) Any such authority may demand the exhibition before itself of any 
certified film which it has reason to believe is about to be publicly exhibited^ in 
its local area, and may by order suspend the certificate of any such film pending 
the orders of the Provincial Government, and during such suspension the film 
shall be deemed to be an uncertified film in that area. 

(5) Ihe District Magistrate, or, in a Presidency-town *[ ♦ ♦ ♦ 
* * ] the G>mmissioner of Police, may by order suspend the certificate of 
any film pending the orders of the Provincial Government, and during such 
suspension the film shall be deemed to be an uncertified film in that district pr 
town. 


(6) A copy of any order of suspension made under sub-section (4) or 
(S), together vrith a statement of reasons therefor, shall forthwith be forwarded 
by the authority or the officer making the same to the Provincial Government by 
which the authority was constituted or to which the officer is subordinate, as the 
case may be, and such Provincial Government may ®[ * * ] either discharge 


LSG. BEF. sSnbstitated for *Govenmien.t’ by ibtS. 

iSnbstltntea by Aet ZZm of 1919.. 4 Words 'or in tiie town of 

a Words 'antborized in this b^iialf by the omitted by iWd. 

' €k>yemor-Gteneral in CoanciP omitted by s Words 'in its disoretion’ omitted by ibid 
A.O., 1937. 
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the order or, by notification in the Official Gazette, direct that the film shall be 
deemed to be an uncertified film in the whole or any part of the Province. 

(7) A Provincial Government may, of its own motion, by notification in 
the Official Gazette, direct that a certified film shall be deemed to be an imcerti- 
fied film in the whole or any part of the Province. 

(8) The exhibition of a film to which any order or direction under clause 
(6) of sub-section (3) or sub-section (4), (5), (6) or (7) is for the time being 
applicable shall, in the area to which' such order or direction relates, be deemed 
to be 3 ( contravention of the condition mentioned in sub-section (2) of section 

5.1 

8. (1) The Provincial Government may make 

Power to make rule. rules for the purposes of carrying into effect the pro- 
visions of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, rules under this section may provide for — 

(а) the regulation of cinematograph exhibitions for securing the public 

safety; 

(б) the procedure of the authorities constituted for examining and 
certif 3 ring films as suitable for public eadiibition, and all matters ancillary there- 
to, and the fees to be levied by those authorities ; ^[*] 

the appointment of officers subordinate to authorities constituted 
under section 7 and the regulation of the powers and duties of such officers ; 
and] 

(c) any other matter which by this Act is to be prescribed. 

(3) »[♦***]. 

(4) All rules made under this Act shall be published in* the * *] 
Official Gazette, »[ ♦ * ] and, on such publication, shall have effect as if 
enacted in this Act. 


9. The Provincial Government may by order in writing exempt, subject 
_ . to such conditions and restrictions- as it may impose 

Power to exempt. cinematograph exhibitions or class of dnemat^ 

graph exhibitions from any of the provisions of this Act or of any rule made 
thereunder, • * 


THE COMMERCIAL DOCUMENTS EVIDENCE ACT 
(XXX OF 1939). 

• ■ [26fh September, 1929. 

An Act to amend the Lana of Evidence with respect to certain commercial 

documents. 

Whereas it is expedient to amend die Law of Evidence with respect to 

certain commercial documents ; 

It is hereby enacted as follows : — 

1. (1) This' Act may be called The Commer- 
Short title and extent. CIAL DOCUMENTS EVIDENCE AcT, 1939. 

. (2) It extends to the whole of British Indi^ a <. i qto 

2. Notwithstanding anything contained in the Indian Evidence Act, 1°' > 
Statements of relevant statements of farts in issue or of 
facts in scheduled docu- in any document included in the Schedule as to matters 
ments to be themselves re- tisually stated in such document shall be themselves 
levant facts. relevant facts within the meaning of that Act. 


XiSQ* _____ 

iThe word 'aad^ omitted by Act XXm of 
1919. 


2 Inserted by Act S aJLjJL of 1919. 

8 Omitted by Act XXXVIII of 1920. 
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„ 3. For the purposes of the lodiau Evidence Act, 

notwithstanding anything contained therein, 

a Court-H 

(а) shall presume, within the meaning of that Act, in relation to docu- 
ments included in Part I of the Schedule, and 

(б) may presume, within the meaning of that Act, in relation to docu- 
ments included in Part II of the Schedule, — 

that any document purporting to be a document included in Part I or 
Part II of the Schedule, as the case may be, and to have been duly made by or 
under the appropriate authority, was so made and that the statements contained 
therein are accurate. 

4. In the- Schedule the expression ^'recognised Chamber of Commerce” 
. means a Chamber of Commerce recognised by the 

Definition. Government of its country as being competent to 

issue certificates of origin, and includes any other association similarly recognis- 
ed. 

THE SCHEDULE. 

(5^^ sections 2 and 3.) 

• Part I. 


Documents in relation to which the Court "SHALL presume'^ 

1. Lloyd’s Register of Shipping, 

2. Lloyd’s Daily Shipping Index. 

3. Lloyd’s Loading List 

4. Lloyd’s Weekly Casualty Reports. 

5. Certificate of delivery of goods to the Manchester Ship Canal Company. 

6. Ofildal log book, Supplementary Official log book and official wireless log kept by 
a British ship. 

7. Certificate of Re^stry, Safety Certificate, Safety Radio-Telegraphy Certificate, 
Exemption Certificate, Certificate of Survey, Declaration of Survey Litemational Load 
Line Certificate, British India Load Line Certificatev Report of Survey of a ship provi- 
sionally detained as unsafe, Report of Survey to be served upon the master of a ship de- 
clared unsafe upon survey, Docking Certificate, Memorandum issued under Article 56 of 
the International Convention for the Safety of Life at Sea, 1929. 

8. Certificates A and B issued under the Indian Merchant Shipping Act, 1923. 

9. The following documents relating to marine insurance, namely, insurance policy, 
receipt for premium, certificate of insurance and insurance cover note. 

10. ' Certificate concerning the loss of country craft issued by the appropriate 
authority under Department <i£ Commerce, Mercantile Marine Department Qrcular No, 2 
of 1938. 

11. Protest made before a Notary Public or other duly authorised offidal by a 
master of a ship relating to circumstances calculated to affect the liability of the ship- 
owner. 

12. License or permit for radio-telegraph apparatus carried in ships or aircraft. 

13. Certificate of registration of an aircraft granted by the Government of the 
country to which the aircraft belongs. 

14. Certificate of airworthiness of an aircraft granted or validated 1^, or under the 
authority of, the Government of the coimtry to which the aircraft belongs. . 

15. Licences and certificates of competency of aircraft personnel granted or vali- 
dated by, or under the authority of, the Government of the country to which the personnel 
belongs. 

16. Ground Engineer’s Licence issued by a coippetent authority authorised in this . 
behalf by Goveremest. 

17. Consular Certificate in respect of goods shipped or shut out, consular certifi- 
cates of origin wd consular invoice. 

18. Certificate of origin of goods issued (but not merely attested) by a reefogffised 
Chamber of Commerce, or by a British Consular officer or British or Indian Trade Com- 
missioner or Agent 

19. Receipt for payment of customs duty issued by a Customs authority. 

20. Schedule issued by a Port, Dock,' Harbour, Wharfage or Warehouse authority, 
or by a Railway company, showing fees, dues, freights- or other charges for the storage, 
transport or other services in connection with goods. 

21. Tonnage schedule and schedule of fees, commission or other charges for services 
rendered, issued by a recognised Chamber of Commerce. 

22. The pubUcation known as the Indian Railway Conference Association Coachihg 
and Goods 
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23. certified by the Registrar of Companies, of the memorandum or the arti- 

cles of assoaafaon of a company, filed under the Indian Companies Act, 1913. 

,, ^ Protest, nothing and certifimig the dishonour of a bill of exchange, made before 

Notary Public or other duly authonsed official. 


Part II. 

Documents in relation to which the Court **MAY presume"'. 

1. Survey Report issued by a competent authority-— 

(0 in respect of cargo loaded; or 

(if) certifying the quantity of coal loaded; or 
(Hi) in respect of the security of hatches. 

2. Official log book. Supplementary Official log book and official wireless log kept bv 
a foreign ship. 

3. Dock certificate, dock chalan, dock receipt or warrant, Port Warehouse certifi- 
cate or warrant, issued by, or under the authority of, a Port, Dock, Harbour or Wharfage 
authority. 

4. Certificate issued by a Port, Dodq Harbour, Wharfage or other authority having 
control of acceptance of goods for shipping transport or delivery, relating to the date or 
time of shipment of goods, arrival of ^oods for acceptance, arrival of vessels or acceptance 
or delivery of goods, or to the allocation of berthing accommodation to vessels. 

5. Export Application issued by a Port authority showing dues paid, weight and 
measurement and the shutting out of a consignment 

6. Certificate or receipt showing the weight or measurement of a consignment issued 
by the official measurer of the Conference Lines, or by a sworn or licensed measurer, or by 
a recognised Chamber of Commerce. 

7. Reports and publications issued by a Port authority showing the movement of 
vessels, and certificates issued by such authority relating to such movements. 

8. Certificate of safety for flight signed by a licensed Ground Engineer. 

9. Aircraft Log Book, Journey Log Book and Log Book, maintained by the owner 
or operator in respect of aircraft. 

10. Passenger List or Manifest of Goods carried in public transport aircraft. 

11. Passenger ticket issued by a steamship company or air transport company. 

12. Air Consignment Note and Baggage Check, issued by an air transport company 
in respect of goods carried by air, and the counterfoil or duplicate thereof retained by the 
carrier. 

13. Aircraft Load Sheet. 

14. Storage warrant of a warehouse recognised by a Customs, Excise, Port, Dock, 
Harbour or Wharfage authority. 

15. Acknowledgment receipt for goods granted by a Port, Dock, Harbour, WTiarfage 
or Warehouse authority or by a Railway or Steamship company, 

16. Customs or Excise pass and Customs or Excise permit or certificate, issued by 
a Customs or Excise authority. 

17. Force majeure certificate issued by a recognised Chamber of Commerce. * 

18. Receipt of a Railway or Steamship company granted to a consignor in acknow- 
ledgment of goods entrusted to the company for transport. 

19. Receipt granted by the Posts and Telegraphs Department. 

20. Certificate or survey award issued by a recognised Chamber of Commerce relat- 
ing to the quality, size, w^eight or valuation of any goods, count of yam or percentage of 
moisture in yarn and other goods. 

21. Copy, certified by the R^strar of Companies, of the Balance Sheet, Profit and 
Loss Account, and audit report of a company, filed with the said Registrar under the Indian 
Companies Act, 1913, and the rules made thereunder. 




THE CONTEMPT OF COURTS ACT (XII -OF 1926).^ 

i ’*' " Effect of Legislation. 


Year, 

j No. 

Short title. 

Repealed or otherwise how affected by 
legislation. 

1926 

mm 

The Contempt of Courts 

Am. Act XII of 1937. 


■■ 

Act, 1926. 


LEG. EBP. see Gazette of India, 1925, Pt. V, p. 42; for 

1 For Statement of Objeeta and Reasons, Report of Bel. Com., see p. 249. 
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,[8#A March, 1926. 

• An Act to define and limit the powrs of certain Courts in punishing 

contempts of Courts. 

Whereas doubts have arisen as to the powers of a High G)urt of 
Judicature to punish contempts of *] Courts; 

And whereas it is expedient to resolve these doubts and to define and 
limit the powers exercisable by High Courts and Chief Courts in punishing 
contempts of comrt; It is hereby enacted as follows: — 

Short title, extent and !• (1) This Act may be called The Contempt 
commencement OF COURTS Act, 1926. 


iWord ^subordinate’ omitted by Act XII 
of 1937. 


Sko. 1; Scope op Act,— (Per Yorice, J.) 
Far from the enactment implying a recogni- 
tion that no such power had in fact pre- 
viously existed, the Contempt of Courts Act 
is an Act which creates no fresh powers at 
^ but merely recognises the fact that such 
powers already do exist but seehs to dedne 
and limit them. 14 Luck 492=AJ.E. 1939 
O. 131 (F.B.}. The pioceedi^s for con- 
tempt of the High Court are in the exercise 
of the inherent jurisdiction of the Court and 
are of a criminal nature. Whenb the Tnatter 
is of a ormiml natwe, the Civil Froeedwre 
Codk does not apply, 1941 0,W.N. 455= 
1941 O.A. (Supp.) 193=1941 A.W.Ii;. (H.O.) 
120. Proceedings for contempt of Court are 
of a summary nature.' That being so such 
proceedings are not suitable for the decision 
of a hotly contested question of fact A.I.E. 
1944 liUh. 196 (S.B.). Contempt of Court 
proceedings are summary and a very arbitr- 
ary method of dealing with an offence. That 
being so, contempt proceedings should be 
sparingly instituted and a person should not 
be convicted unless his conviction is essen- 
tial in the interests of justice. There must 
be a substantial contempt, that is somei^hing 
which tends in a. substantial ’manner to in- 
terfere with the course of justice or to pre- 
judice the public against one of the parties 
to a proceedings. A.LE. 1943 Lah. 329 
(P.B.). While it is true that proceedings for 
contempt are in the nature of criminal pro- 
ceedings, it is not quite correct that the posi- 
tion of the alleged contemner is that of an 
accused person who cannot file an affidavit 
or make a statement on oath, A.LE. 1943 
Lah. 329 (F.B,). The principle that the 
summary proceedings for contempt of Court 
should not be instituted in respect of what 
amounts to a technical contempt after the 
proceedings in the Court have been disposed 
of ^d there is no possibility of interference 
with the due course of justice applies only 
to applications for proceedings in contempt 
made by private parties and not to institu- 
tion of proceedings by Court. The jurisdic- 
tion of the Court exists not only to prevent 
the mischief in the particular case but also 
to prevent similar mischief arising in other 
cases. Consequently, even when the procee- 


dings before it have been disposed of, the 
Court can institute proceedings to see whe* 
ther an article published in connexion with 
the proceedings before it was on the date 
of its publication calculated to interfere with 
the due course of justice and to 
prevent repetition of the same if it amount- 
ed to contempt. 45 Gr.L.J. 445=A.I.E. 1943 
Lah. 329 (F.B.). There is no rule of law 
which prevents the Court from proceeding 
against a person who has been guilty of con- 
tempt without first obtaining an affidavit 
from some person. If doubtful questions 
of fact are involved, the Court may refuse 
to issue notice to the person charged with 
contempt without satisfying itself by means 
of an affidavit that there is reasonable ground 
for thinking that an offence of contempt has 
been committed, 1944 O.W.N, (H.C.) 287 
=1945 A.W.E. (H,C.) 15=1945 O.A. (H.O.) 
15. Proceedings for contempt of Court 
though not crimmal, are of a quasi-criminal 
nature and therefore where there is .any reEi- 
sonable doubt, the persons charged with con- 
tempt are entitled to the benefit of such 
doubt. A.IJt. 1944 Lah. 196 (S.B.). . 

CoNTBMi^T, WELLT IS. — ^Auy act done or 
writing published calculated to bring a 
Court or a Judge of the Court in to contempt 
or to lower his authority, is a contempt of 
Court. That is one class of contempt. Fur- 
ther any act done or writing published cal- 
culated to obstruct or interfere with the due 
course of justice or the lawful process of the 
Courts is another class of contempt. The 
former class belongs to the category whicfii 
is characterised as 'scandalising a Court or 
a Judge.’ That description of that class of 
contempt is to be taken subject to -one and 
an important qualification. Judges and 
Courts are alike open to criticism, and if 
reasonable argument or expostulation is of- 
fered against any judicial act as contrary to 
law or the public good, no Court could or 
would treat fliat as contempt. 40 O.W-N. 801 
=38 BomXiB. 681=AXE. 1936 P.O. 141= 
71 M.L.J. 665 (P.O.). See also 44 Cr.L.J. 
93. Where the writer had written an article 
on the inequality of sentence under text, 
"The Human Element,” held, that he was 
perfectly justified in pointing out what is 
obvious, that sentences do vary in appa- 
rently similar circumstances witii the habit 
of mind of the particular Judge. It is quite 
inevitable. Some very conscientious Judges 
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have Thought it their duty to Tisit particular 
crimes with exemplary sentences; others 
equally ccmsdentious have thought it their 
duty to view the same crimes with leniency. 
Hence, to say that the human dement enters 
into the awarding of punishment is not con* 
tempt of Court, [Tbid^ Letter by mana* 
ger of estate to Collector referring to deci* 
Sion of laTter as District Magistrate dis- 
missing a complaint and stating that oppo- 
site party had been emboldened by the view 
taken by the District Magistrate— Not con- 
tempt of Court. 38 Cr.L.jr. 412=18 Pat.L. 
T. 113=A.LR. 1937 Pat. 124. The publica- 
tion of comments on a pending case amounts 
to contempt, if the comments are such as are 
likely to prejudice the administration 
of justice in the case. In the ab- 
sence of an express provision allowing him 
to do so, no person can contract out of a 
responsibility imposed upon hiin by law in 
the case of a contempt of Court for publica- 
tion of prejudicial comments on case pend- 
ing trial and a prmter as weU as a publisher 
cannot escape responsibility for matter 
printed and published. 6 B. 39=1928 E. 
115. printer and publisher of an article 
amounting to contempt of Court is liable for 
contempt of Court even if the article is 
written by another and he has dissociated 
from it and disapproved it. A.I.R. 1940 
Sind 239 The question in all cases 

of comment on pending proceedings is not 
whether the publication does interfere, but 
whether it tends to interfere with the due 
course of justice, and on the same principle 
it is a contempt of Court to mak-e a sppech 
tending to inftue^e the result of a pending 
trial whether civil or criminal, or to deliver 
a speech at a meeting. 188 I.O. 408=41 Or. 
L.J-. 584=1940 A.WJa. (C.C.) 238. One 
kind of contempt of Court is scandailzing the 
C^urt itself. Any act done or writing pub- 
lished calculated to bring a Court or a Judge 
of the Court iuto contempt or to lower its 
or his authority is a contempt of Court. 
Further, any act done or writing published 
calculated to obstruct or interfere with the 
due coarse of justice or the lawful process 
of the Courts, is a contempt of Court. There 
may be likewise a contempt of the Court in 
abusing ppties who are concerned in, causes 
there or in prejudicing mankind against a 
party before the cause is heard. In the class 
of cases of contempt of Court where any- 
thii^ is done which is calculated to interfere 
with the due course of justice or is likely to 
prejudice the public for or against a party 
the essence of the matter is the tendency to 
intei^ere with the due course of justice. Any 
publication which is calculated to poison the 


minds of jurors, intimidate witnesses or 
parties or to create an atmosphere in which 
the administration of justice would be diffi- 
cult or impossible, amounts to contempt. But 
before a Court will take notice of such a 
publication the Court must be satisfied that 
the matter published tended substantially to 
interfere with the due course of justice or 
was calculated substantially to create preju- 
dice in the public mind. The Court will not 
take action where the offending matter 
amounts to what is sometimes referred to as 
a technical contempt, i.e., in a ease involving 
a mere question of propriety where the ten- 
dency of the article to do harm is slight and 
the character and circumstances of the com- 
ment is otherwise such that it can properly 
be ignored. It is however of the very es- 
sence of the offence that proceedings should 
be pending when the offending publication 
appears. It is not necessary in l£e case of 
a criminal trial that the accused should have 
been committed for trial or even for him to 
have been brought before a Magistrate pro- 
vided that he liad been fitrrested and was in 
custody. Further, the offence of contempt 
may be committed even if there is no pro- 
ceeding or cause actually pending provided 
that such a proceeding or cause is imminent 
and the writer of the offending publication 
either knew it to be imminent or should have 
known that it was imminent. A person may 
be guilty of contempt though there was no 
intention to commit contempt. It is suffi- 
cient if the effect of the article complained 
of is to create prejudice and to interfere 
with the due course of justice. A.I.B. 1943 
Lah. 329 (P.B.). See also 56 L.W. 702= 
1943 P.C. 202= (1943) 2 M.L.J. 568 (P.C.); 
1945 Nag. 33. In cases of conte^ipt the 
question of motive is irrelevant; wimt the 
Court has to consider is the effect — ^the pro- 
bable effect of the publication. Motive of 
the contemner cannot be considered in deter- 
mining his guilt; it may, however, be a pro- 
per criterion for awarding punishment. 1942 
O.W.N. 6. See also' 1945 N.L.J. 30=1945 
Nag, 33, Per Mitter, J. — It is not merely 
those acts which are calculated to affect the 
authority of the Court or to hamper the ad- 
ministration of justice" that constitute a con- 
tempt of Court, but also acts which are cal- 
culated to affect the dignity of the 
Court. 47 O.W.N. 854. The fact 
that an act was done ignorantly or inno- 
cently would make no difference to the 
offence of contempt. It would only be rele- 
vant regarding the measure of punishment. 
1945 N.L.J. 30=A.I.B. 1945 Nag. 33. The 
truth of the allegations is no defence in pro- 
ceedings for contempt. Nobody is allowed 
to scandalise a Court and make allegations 
against it even if they are true. Every at- 
tempt to justify must constitute a new of- 
fence of contempt committed in the very face 
of the Court. 1945 A.W*B. (H.C.) 15= 
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1944 O.W.N. (H.O.) 287=1944 AJL.W, 606. 
Wnere during the pendency of a suit institu- 
ted for a dedaration that certain land clalnr> 
ed by the defendant is a public pathway, a 
resolution is passed at a public meeting pro- 
testing agaiast the attempts of the defen- 
dant to dose the land in question which is 
being used by the general public from time 
•immemorial, the effect and tendency of the 
resolution is to embarrass, if indeed not to 
imperil the defendant’s cause and that being 
so, the passing of that resolution amounts to 
contempt. To the resolution itself, there is 
not so much objection in so far as it is, or 
purports to be, merely a resolution of the 
residents of the locality to support the cause 
of establishing the right of the public over 
the land in suit. But it is objectionable to 
put forward in the resolution of a public 
meeting a positive assertion of a public 
right of way, as it would predispose people 
to a belief, right or wrong, that the defen- 
dant is an invader of the public right. It 
undoubtedly conveys the impression of a 
public denunciation of the defendant’s con- 
duct which might well deter inhabitants of 
the locality from bearing testimony in sup- 
port .of his case. LL.B. (1938) 2 Cal. 447 = 
42 C.W.N. 952=A.I3. 1938 Oah 772. Where 
the publication of a plaint is the publication 
of a document redeetiqg severely on the 
conduct of idle defendant, h contempt of 
scandalous and serious nature is committed, 
165 I.O. 813=1936 Lah. 917. Where the 
editors of newspapers publish copies or sum- 
Tmry of pleoAinga and other similar docu- 
ments in pending cases, they do so at consi- 
derable risk. Where however the abstract 
of the plaint published in the newspaper 
only represented the defendant as the victim 
of the wickedness of others, it contained no 
attack upon her personal ch^acter and there 
was no attempt to prejudge the issue or pre- 
judice lier defence. Meld, that the publica- 
tion did not amount to contempt of Court. 
352 I.C. 900=38 O-W-N. 330=1934 0. 606. 
Soe aUo 44 Bom.L.E. 95=1942 Bom. 86. 
The cases of contempt which consists of 
'scandalising the Qourt its^’ require to be 
treated with much discretion. Proceedings 
for this species of contempt is a weapon to 
be used sparingly and always with reference 
to the adminislxatiou of justice. The test to 
be applied in such a case is to see whether 
the words complained of were in the cir- 
cumstances calculated to obstruct or inters 
fere with the course of justice and the due 
administration of the law. Where the prin- 
ter an^publisher and editor of a daily news- 
paper were charged in contempt proceedings 
for havbag published a news item and com- 
ment thereon, untruly alleging that the Chief 
Justice had committed an ill-advised act,* 
namdy, writing to the Subordinate Judges 
asking (as the news item said), enjoining (as 
the comment said) them to collect money for 
the war fund it was hdd that the words did 
not contain any criticism of any judicial act 
of the Chief Justice, or any imputation on 
him for anything done or omitted to' be 


done by Mm in the administration of justice 
and that hence the proceedings in contempt 
were misconceived. 56 L.W. 702=1943 A. 
L.J. 527=48 C.W.N. 44=A.LB. 1943 P.O. 
202= (1943) 2 MX.J. 568 (P.C.). Where 
the gravamen of an article published in a 
neAvspaper is that judgment after judgment 
is being given in the Sigh Court arbitrarily 
and that neither law nor facts are discussed 
before judgment is delivered, and it further 
says that it is necessary "to restore the con- 
fidence of the public that law is discussed 
and facts are digested before cases are dhi- 
posed of”, there can be no doubt that the 
article is as gross a contempt of Court and 
misrepresentation of proceedings in Court as 
it is possible to imagine and nothing could 
be more calculated to bring the High Court 
into contempt and to lower its authority vnth 
the general public. 16 L. 266=155 I.C. 695 
=1935 Lah. 212 (S.B.). See aUo 1942 O.W. 
N. 6. It is not possible to lay down an ex~ 
haustive catalogue of cases which would 
amount to contempt of Court, but interfer- 
ence with the admwdstraiion of justice is 
One of the well-recognised heads of contempt 
of Court. A notice was issued to the defen- 
dant in a pending suit by the plaintiff’s 
counsel after the plaintiff’s evidence closed 
and the defendant’s evidence begun, threa- 
tening him with drastic action in case he did 
not withdraw a plea which he had taken in 
the suit, and offering to desist from taking 
any action in case the plea was withdrawn 
within a certain time, It was intended to 
put pressure on the defendant and*to com- 
pel him to withdraw tlie plea. Held, that 
the action amounted to a direct interference 
with admimstratioiL of justice and constitut- 
ed contempt of Court. 57 A. 573=1935 A. 
117=1935 A,L.J1 29. The editor of a news- 
paper, who was convicted of having publish- 
ed in his newspaper an obscene advertise- 
ment published a leading article in his news- 
paper in the course of which he said: "The 
prosecution clearly stated that the case was 
filed as the result of 'correspondence from 
Government,’ but with the blessings of the 
magisti’ate, refused to produce the corres- 
pondence and the statement had to go uncon- 
tested. Without meaning any disrespect, we 
doubt whether in any case where opinions 
count and Subordinate Magistrate will. give 
a judgment contrary to what he believes the 
Government of the day has decided. The fate 
of this case was. sealed the minute the FoHee 
told the Magistrate that the Government was 
beMnd the prosecution.” Held, that tbe pas- 
sage suggested that thei'e vms not and there 
could not be any proper judicial trial, that 
the proceedings before the Magistrate were 
an empty formality, that the Magistrate had 
made up his mind to convict the accused even 
before the trial was over with a view to con- 
form to what he believed «to be the wishes of 
the Government; in other words, once the 
Ma^trate knew that the Government had 
instituted the prosecution, there was bound 
to be a conviction, and the article amounted 
to a gross contempt of Court, and the con- 
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tempt was so grave that the High Court 
could not allow attacks of this nature to be 
made against the subordinate Courts of the 
Province without taking serious action. 1943 
722=55 L.W. 799 (2)=A.IJfc. 1942 
Mad. 711 (1)=(1942) 2 M.L.J. 622 (S.B,)= 
I.L.B. (1943) Mad. 26; also 1942 Bom. 
331=44 Bojn.L.B. 796. Per Mvmir J. — ^The 
edi or of a newspaper is responsible for what 
is published in' his newspaper and if he 
wishes to absolve himself from any liability 
that would otherwise attach to him by the 
publication, e,g.y for contempt of Court, it is 
for him to show that he had nothing to do 
with the publication in question. The usual 
presump non of the editor being aware of the 
contents of publication is not rebutted by a 
vague and general statement that the editor 
was on leave on the day that the article was 
published, 45 Cr.L.J. 446=A,I.B. 1943 
Lah. 329 (F.B.}. In contempt of Court pro* 
ceedings the fact that the item alleged to be 
contempt merely consists of quotations from 
other source would afford no defence if the 
aiticle amounted to contempt because a per- 
son may be as much guilty of contempt by 
quoting from some source as writing the mat- 
ter himself. 45 Or.L.J. 445=A.I.R. 1943 Lah. 
329 (F.B.). See also 16 Luck. 758 (news- 
paper article likely t© de-er witness from 
giving evidence). It must not be supposed 
that a Court of Justice has not the power to 
remove an Attorney if he is unfit to be en- 
trusted with a professional status -and cha- 
racter. If an Attorney be found guilty of 
moral delinquency in his private character, 
there is no doubt that he may be struck off 
the roll. Contempt of Court wh-en commit- 
ted by an Attorney in a private capacity can 
be of such a nature as to show professional 
unfitness. There can be no grosser contempt 
on the part of an Attorney tlian to allege 
that a Judge has acted with prejudice, "bias 
and malice m the course of his Judicial du- 
ties, that he decided a case not according to 
his own convictions but to please somebody 
else and that he abused liis powers as a 
Judge and acted dishonestly and in bad 
faith. The fact that such allegations are 
contaMed m a notice sent by the Attorney 
und^r sec, 80, C. P. Code, to a Judge in res- 
pect of certain remarks made by the Judge 
in a judgment in a case in which the Attor- 
ney was a witness is no ground for bolding 
that no offence is committed. No one by 
merely filing or threatening to file a suit and 
calling his communication a notice under 
sec. SO, C. P. Code, can insult and vilify a 
Judge in that maxmer. The fact that the 
scandalous allegations are contained in a 
notice under sec. 80, C. P. Code cannot 
therefore prevent them from being contempt 
of Cour!:, and the Attorney who makes such 
allegations renders himself liable to be 
dealt with under the disciplinary powers of 
the High Court. 43 Bom.L.B. 250. It is 
not uucommou to attack abuses and to at- 
tack persons in an election manifesto whe- 
ther the abuses exist or not and whether the 
versons deserve the attack. But to sUmder 
Cr.CM.-1— 27 


the whole judiciary of a province in an at- 
temxit to secure votes at a Bar Council ele- 
ilon is not only coniiemptible but almost 
criminal. An advocate indulging in such 
attacks is guilty of contempt of Court. 57 
A. 573=1935 A.L.J, 46=1935 A. 38. An 
article in a newspaper contained a passage 
as follows: *'In this connec-ion it is amu- 
sing to note that when a comparativsly un- 
deserving lawyer is raised to the Bench, 
which is a fairly frequent occurrence in our 
judicial history, it is generally claimed, etc.” 
Eeld, the words "a comparatively undeserv- 
ing la^vyer,” were particularly offensive, 
connoting as ihey did lack of capacity or 
character or of both, and that the passage 
in question amounted to an unwarranted de- 
famation of the High Court, likely to injure 
and lower its prestige in the eyes of the 
public and to shake their confidence in its 
capacity to administer justice, and that it 
constituted a contempt of Court of which 
the High Court is bound to take cognisancOi 
57 A. 573=1935 A.L.J. 125=:1935^A. 1. To- 
constitute contempt it is not necessary that 
the Act or writing should be in respect of a 
case which has been heard or is pending. 
Judges and Courts are no doubt open to cri- 
ticism ami if reasonable argument pr ^ ex- 
postulation is offered against any judicial 
act as contrary to law or the public good, 
no Court would treat that as contempt of 
Court. A publication out of Court of a 
libel on one or more Judges of the Court 
will constitute contempt. 36 Or.L.J. 1053 
=39 C.W.N. 770=1936 Cal. 419 (S.B.). An 
article published in a newspaper stated as 
follows : ^'It is so unfortunate and^ regret- 

table that at the present day the Chief Jus- 
tice and the Judges find a peculiar ddight 
in hobnobbing \rtth the executive with the 
result the judiciary is robbed of its inde- 
pendence which at one time attracted the 
admiration of the whole country. The old 
order of things has vanished away. We wish 
the Chief Justice and the Judges appreciate 
the sentiments of the public. The geaeration 
that has gone by should be an ideal to 
them.” Eeld, that it constituted contempt 
of the High Court; and that it was the duty 
of the High Court in the administration of 
justice, to deal with it m bummary nmimer 
and not by way of indictment or criminal 
information, which was too dilatory and in- 
convenient to afCord any satisfactory remedy. 
(Ibid.) (But see judgment of Mukerji, J.) 
Wliere the effect of certain newspaper arti- 
cles was likely to be to deter witness from 
giving evidence in a pending case, it 
amounts to contempt of Court though not 
.of a serious nature. 1941 O.A 429, Where 
a complainant in a defamation case writes 
an article a couple of days after the com- 
plaint is filed asserting the truth of the 
‘ statements contained in his paper and chal- 
lenges the accused to prove their falsity, the 
article does not amount to contempt of 
Court, 1941 O.A. 429. 

Headlines amounting to comment on a 
pending case ai'e not penniasible. Where a 
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newspa;^ in publiBMng the proceedings of 
a pending case inserted headl^es which, in 
fact amounted to a criticism of the prosecu- 
tion case under the guise of a summary of 
the day’s proceedings and some of the head- 
lines were mere arguments of the defence 
and it appeared that their publication might 
have an effect on the minds of witnesses to 
be examined or cross-examined and amount- 
ed to conduct calculated to produce an at- 
mosphere of prejudice^ held, that the publi- 
cation of the healines amounted to con- 
tempt. (Limits to press comment on pend- 
ing criminal cases pointed out.) 87 G.W.N. 
276 =60 0. 603=1933 C. 118. Where a 
newspaper published with scare headlines 
portions of a complaint sigainst the respon- 
dent in which gross allegations were z^e 
against him four months after the complaint 
had been £led> while proceedings were actu- 
ally pending in the trial Court and also in 
the High Court for quashing the complaint^ 
and further the paper pubUshed above the 
complaint its own comments. Reid, t]^t 
nothing* could be more in the nature of con- 
tempt than action of that character. 40 P. 
L.B. 791=A.IJB. 1938 Lah. 815. Although 
the danger or absence of ^nger of actual 
prejudice is an important consideration it is 
not the only consideration. The juris^e- 
tion of the Court exists not only to prevent 
mischief in the particular case but to 
prevent similar mischief arising in other 
cases. 37 C.W.N. 276=1933 0. 118 =60 C. 
603. The of the process of the Court 

' for obtaining a warrant against a person 
against whom the complainant has no inten- 
tion of proceeding, merely to use it as a 
lever for blackmailing him, amounts to con- 
tempt of Court. 41 PX.R, 130=A,I.B. 
1939 Lah. 143. 

Jurisdiction. — ^A contempt of the High 
Court is an “act made punishi^le 
under a law for the time being 
in foi’ce^' within the meaning of sec. 
4 (o) of the Code of Criminal Proce- 
dure and such offence can be inquired into 
according to the provisions of the Code as 
set out in sec. 5 (2 ) — ^Hence where a con- 
tempt has been committed within the terri- 
torial Jurisdiction of a High Court in India, 
such Court is competent to issue process to se- 
cure the attendance of the offender wher- 
ever he may be residing in British India as 
in the case of an offence under the Penal 
Code or under any other Act for the time 
being in force. 1944 AX.J, 459, See also 
1944 Bom. 127. 

JuMSDiCTioN TO Punish fob Contempt.— 
The jurisdiction to punM for contempt of 
itself is inherently vested in every High 
Court in India induding the non-Presidency 
High Court, which is also a superior Court 
of roeord. This inherent power of the High 
Courts has not been taken away or in any- 
wise' limited by Act XU of 1926. Conse- 
quently the High Courts in India continue 
to have power to deal with contempt of 
themselves in the same manner as Court 


of record has under the common law of £ng. 
land. There is no limitation imposed on 
the High Courts in the matt-er of punish- 
ment of offenders for contempt. A sen- 
tence passed on an offender committing h\rrK 
tio custody in jaU untH such time as he 
apologised to the Court and further purged 
his contempt by paying into the Court the 
sums of money received in defiance of the 
Court’s injunction, is in accordance with 
law. 18 Lah. 69=38 Cr.L.J. 863=AIB. 
1937 Lah. 497 (S.B.); 40 O.W.N. 1285; 156 
1.0. 1055=39 C.W.K 770. See also LL.B. 
(1944) Bom. 333=46 Bom.L.E. 94=1944 
Bom. 127; 44 Bom.L.B. 249=1942 Bom. 
154; 1943 Hag. 334=1943 KL.J. 505; 1944 
Bom, 127- The idea underlying the Act is 
that if a person can be sufficiently punished 
by some other tribunal, then the High Court 
should not entertain summary proceediugs 
for contempt, 1943 Hag. 334=1943 HX.J. 
505. A Court subordinate to the High 
Court has no jurisdiction to entertain con- 
tempt proceedings if the contempt is not 
committed in its presence. 1943 Hag. 334 
=1943 H.L.J. 505.* An order made by the 
Chief Judge of the Bombay Small Cause 
Court, directing a mutawalli of a wakf to 
furnish within a specified period a state- 
ment of accounts and particulars, is an 
order directing him to do a specific thing 
within a limited time. An order of such a 
nature, if disobeyed^ can be enforced by 
proceedings for contempt by the High Court 
under the Contempt of Courts Act of 1926, 
43 CrX.J. 667=44 Bom.L.B. 249=A.IJt. 
1942 Bom. 154 (1). Chief Court of Sind 
has power to punish for contempt. LLB. 
(1944) Har. 396. Apart from the inherent 
jurisdiction of the High Court, such juris- 
diction has been expressly confeiTed on the 
High Court by the Contempt of Courts Act 
(1926), in all cases of contempt except those 
which amount to offences under the Indian 
Penal Code. 57 A. 573=1935 A. 117=1935 
A.L.J. 29. The Judicial Commissioner’s 
Court although it is the highest Court of 
Judicature in the Provinces and has general 
superintendence over other Subordinate 
Courts in the Province, cannot be held to 
derive its authority from the Court of 
King’s Bench, nor has it been established by 
Boyal Charter. The Judicial Commis- 
sioner’s Court, hence, is not a Court of re- 
cord and has no power either by statute or 
otherwise to punish contempt of Subordi- 
nate Courts either in civil or criminal cases. 
1935 H. 46=31 H.L.E. 154=156 1.0. 666. 
But see also 18 Lah. 69=A.LB. 1937 Lah. 
497=40 O.W.H. 1285; A.LB. 1940 Sind 
239; A.I.E. 1939 Oudh 131 (P.B.). If the 
Offcial Beceiver considers that members of 
his staff have been obstructed to an extent 
which amounts to a contempt of Court, it is 
entirely within his discretion either to take 
proceedings for contempt or to initiate cri* 
minal. proceediugs. It is, however, a salu 
tary principle that where the contempt h 
some fonu of physiced violence or obstruc- 
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tion and is as such punishable by a Criminal 
Court, it should be dealt with there, 41 C. 
W.N. 1325. The High Court in insolTency 
has jurisdiction to commit to prison for 
contempt not> only the insolvent, but other 
persons who deliberately aid the insolvent in 
defying an order of the Court deliberately 
passed in the exercise of insolvency juris- 
diction. The Court’s powers are not limited 
by sec. 58 of the Presidency Towns Insol- 
vency Act. The wife and son of the insol- 
vent, though they are not parties to the pro- 
ceedings,. can be proceeded against, if they 
at the instigation of the insolvent refuse to 
vacate possession of the properties of the 
insolvent as ordered by the Court. 48 L. 
W. 462= (1938) 2 M.L.J. 609. The power 
to commit for contempt is not to be lightly 
used and should be reserved for cases where 
the contempt is deliberate and of such 
nature that committal is called for. 49 L. 
W. 29=I.L.R. (1939) Mad. 466=A.I.R. 1939 
Mad. 257= (1939) 2 M.L.J. 843 (P.B.). The 
Court’s jurisdiction in contempt is not to be 
invoked unless there is real prejudice which 
can be regarded as substantial interfer- 
ence with the course of justice. It is not 
every theoretical tendency that will attract 
the attention of the Court to its very spe- 
cial jurisdiction. Where in the course of a 
newspaper artide it was suggested that a 
politacal party was in sympathy with a ter- 
rorist gang against whom criminal proceed- 
ing was pending, held, that the comments 
were improper but did not amount to con- 
tempt. (Essentials for prosecution for 
contempt stated.) 58 0. 884=35 C.W.N. 
189=1931 C, 257. The Chief Cowrt of Smd 
has a right to punish in a suzomary way 
contempt of itself. A.I.E. 1940 Sind 239 
(P.B.), It is a daty of a Cowrt^ not so vmch 
to itself hut to the puhlio in whoes interest 
it odmiMsters justice, that it should pre- 
serve its proceedings from misrepresenta- 
tion. There is no distinction between a mis- 
representation of the action of a Chief 
Court when it exercises its undoubted powers 
of superintendence of Magisterial Courts 
under sec. 224, Government of India Act, 
1935, and sec. 17, Sind Courts Act, 1926, 
and the misrepresentation of the action of 
the Court or a Judge in a judicial as dis- 
tinct from an administrative capacity, pro- 
vided always that that action relates to the 
administration of justice. A.I.R. 1940 Sind 
239 (r.B.). See also A.IJfc. 1939 Oudh 131 
(F.B.). 

JURISWOTION OF COURT — EBSIDENCB OP 
accused TP MATERIAL. — Contempt of Court 
is_ not an offence within the ambit of the 
Penal Code, but yet it conforms to the ordi- 
nary rule that the jurisdiction of the Court 
is de'^ermined by the place where the offence 
is committed and not by the place where the 
offender may happen to reside^ If the 
offender removes himself beyond the terri'- 
torial jurisdiction there might be diflS.culty 
in securing his appearance and executing" 
the sentence but that would not deprive the 
Court of jurisdiction over the offence. This 


is especially so where the accused has ap- 
peared and has submitted to the Court’s 
Jurisfiction. 57 M. 831=1934 M. 423=66 
M.L.J. 650. The High Court has jurisdic- 
tion to hear a notice of motion for con- 
tempt of Court against a party who, though 
not resident within the limits of its ordinary 
original jurisdiction, is yet a resident of 
British India, because as a subject of Bri- 
tish India, he is governed by and bound to 
obey the laws of Britiish India and to re- 
cognise the authority of Courts established 
by laws prevailing in British India. 36 Bom. 
L.R. 992=1934 B. 452=59 B. 10. Persons 
who are not parties to the proosedings can 
he proceeded against in, contempt if ihey at 
their investigation the insolvent refuses to 
vacate possession of the properties as order- 
ed by the Court. 48 L.W. 462= (1938) 2 M. 
L.J. 609. [Reversing 46 L.W. 900=1937 M. 
W. H. 125.] Where a person is restrained 
by a judicii order of one High Court from 
proceeding with certain action and the per- 
son commits contempt of that High Court 
by defying the order in the jurisdiction of 
other High Court, the former High Court 
has jurisdiction to commit the person for 
contempt. [I.L.B. (1937) 1 CaL 345, PoU.] 
A.I.R. 1937 Cal. 601. See also 40 C.W.N. 
1285. As to jurisdiction of Oudh Chief 
Court in respect of contempt of subordinate 
Courts, see 1939 O.W.N. 296=A.IJa. 1939 
Oudh 131 (P.B.). 

Inherent power to punish. — ^The power 
to punish for contempt of Court is a pever 
inherent in superior Courts of Record, which 
in India are the High Courts. Each High 
Court has inherent power to punish con- 
tempt of itself; but no other Court has any 
power to deal with contempt of Courts If a 
High Court considers that a person has com- 
mitted contempt of that Court although the 
contempt may have been committed outside 
the jurisdiction of that Court, it can deal 
with that per^n if he were within its juris- 
diction. But there is no power in any High 
Court to arrest for contempt of Court a man 
outside the jurisdiction of that Court. 46 
Bom.If.R. 94=A.I.E. 1944 Bom. 127. See 
also 1944 A.L.J. 459. The fact that crimi- 
nal proceedings under see. 194, Gr. P. Code, 
may be directed against a person who has 
de&med the Court generally is no bar to 
his being proceeded against for contempt of 
Court as well. The inherent power of a 
Court to punish for contempt of Courts 
ts essential in the interests of the ad- 
ministration of justice and that power is not 
restricted in any degree by the provisions 
of the Or. P, Code, relating to proceedings 
which may be instituted with the sanction 
of the Government in case of defamation of 
the Courts or His Majesty’s Judges. 1935 
A. 1=154 I.C. 955. 

Some Illustrative Cases— Comment on 
PENDING CASES. — ^AH proceedings in suits 
pending in a Court of Justice are f|rivileged, 
and any comment on the subject-matter of 
the suits and any abuse of the parties or 
holding them up to ridicule sfid contempt in 
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the eyes of the public^ whilst the suit is 
pending are not allowed. The object of pro- 
ceedings in contempt in such cases is not so 
much to vindicate the dignity of the Court 
or of the person of the Judge, as to enaipe 
that every litigant in a Court of justice 
l\as a fair and unprejudiced hearing at the 
trial on the merits of his case. Whether an 
article in a newspaper will in, fact prejudice 
a party or not, or scare away his witnesses, 
or lead him to compromise the suit, is not 
the real and proper test in such a case. The 
Court has to read the article and see whe- 
ther the article Tooy have that effect, and 
thereby tend to interfere with the proper 
course of justice. If it has that tendency 
it constitutes contempt of Court justifying 
the Court in taking action. 39 BomJliJt. 
471=38 Cr.L.J. 942=A.LR. 1937 Bom. 305. 
See also 1943 Lah. 329 S'. B. A llbd. on 
the parties to a suit wluch does not amount 
to an interference with the course of ad- 
ministration of justice is not a matter in 
respect of which ■ contempt proceedings can 
be taken. The aggrieved party has his re- 
medies elsewhere, namely, he^ can. either pro- 
secute the offender in a Criminal Court or 
sue him for damages in a Civil Court. 
(Jlid,) It is well settled that any act done 
or writing published which is calculated to 
interfere with or obstruct the due course of 
justice or the legal process of the Court is 
contempt of Court, although the Court will 
not ake action ^or contempt unless it thinks 
that the conduct of the party in question is 
calculated seriously to interfere with the 
course of justice. Proceedings in contempt 
are not taken merely in respect of technical 
offences. To suggest, in a newspaper article 
that evidence intended to be used in a prose- 
cution which is either proceeding or is 
plainly contempleted, has been obtained by 
improper means and is unreliable or to sug- 
gest that admissions by the accused have 
been improperly obtained is such as is cal- 
culated to interfere with the due course of 
justice, and amounts to contempt of Court, 
as such allegations introduce at once into 
the trial an element of prejudice against the 
prosecution evidence. 40 Bom.L.R. 73. It 
is of the tfery essence of contempt of Court 
that proceedings should he pendmg, when 
the arti^e alleged to constitute contempt is 
published. It is not necessary that the ac- 
cused in a criminal case which is the subject 
of comment should have been committed for 
trial or even for him to have been brought 
before a committing Magistrate provided he 
has been arrested and is in custody when the 
article is published, 21 PatX.T. 980, 

Dhmile, J. — ^It is contempt of Court to 
publish a newspaper article containing com- 
ments on the facts of a case which is pend- 
ing before a Court or is about to come be- 
fore a Court, if the comments are calculated 
to obstruct or interfere with the course of 
justice. In such cases the contempt takes 
the form of prejudicing mankind against 
persons who are on their trial raising an 
atmosphere of prejudice against them by 


comment which is addressed to the public at 
large. 21 Pat.L.T. 980=1940 P.W.N. 902. 
As to what are pendmg proceedings, see 
185 I.C. 86=41 Cr.L.J. 148. ,Any publica- 
tion which tends to exciHe prejudice against 
the parties to a pending litigation or their 
litigation whUe it is pending constitutes 
contempt of Court. Attacks on or abuse of 
a party, his witnesses or solicitor constitute 
contempt, but a mere libel on a party, not 
amounting to an interference with the 
course of justice, does not the party being 
left to his remedy by action. To publih 
injurious misrepresentations dii'ected against 
a party to the action, especially when they 
are holding Ijiat party to hatred or contempt 
is liable to affect the course of justice, be- 
cause it may, in the case of a plaintiff, 
cause htm to discontinue the action from 
fear of public dislike, or it may cause the 
defendant to come to a compromise which he 
otherwise would not come to, ‘for a lUm rea- 
son. The fact that the trial Judge would 
not be affected by the article has no bear- 
ing in the matter. I.L.B. (1938) Mad. 545 
=A.I.R. 1938 Mad. -248 =(1938) 2 M.L.J. 
81. The comment on a case which is sub 
judice or to suggest that the Court should 
take a certain course in respect of a matter 
brfore it undoubtedly constitutes contempt 
and honesty of motive cannot remove it 
from this category. If this were to be 
allowed persons in a position to assist the 
Court by their evidence might be prevented 
from coming forward, and persons appear- 
ing as witnesses might be influenced in tbeir 
testimony. The criterion is not whether the 
Court mil be influenced, but whether the 
action complained of is calculated to pre- 
judice the course of justice. Qood intenrion 
is not the deci^g factor in a matter of 
contempt,, though the intention and hona 
fide nature of the aetton constituting con- 
tempt have an important bearing on t]ie 
question whether the Court should take ac- 
tion. To comment on a case whicli is about 
to come before the Ooui*t with knowledge of 
that fact is just as much contempt as com- 
ment On a ease actually launched. A dis- 
cussion in a newspaper of the rights and 
wrongs of a case when pending before a 
Court Is improper and constitutes contempt, 
of Court. This does not mean that refer- 
ence cannot be made to pending eases or 
that items of news which are concerned with 
pending eases should not be published. What 
cannot be permitted is a discussion of the 
attitude which the Court should adopt when 
considering the ease. 49 L.W. 29=LL'.Rw 
(1939) Mad. 466=A.I.R. 1939 Mad. 257= 
(1939) 2 M.L.J. 843 (T.B.). A pamphlet 
which assumejs the truth of certain facts 
which are connected directly or indirectly 
with the matters under consideration and 
awaiting decision in a pending litigation, 
amounts to contempt of Court. So also a 
document^ containing reflections of the gra- 
vest possible nature upon the conduct and 
the character of certain of the persons con- 
cerned in a pending proceeding and preset* 
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ing that a certain party will win and there- 
by 'justice will be defeated, 43 C.W.N. 333 
(1939) 1 Oal. 394. Where a mem- 
ber of the Legislative Assembly wrote a 
letter to a Magistrate mating certain sug- 
gestions with reference to proceedings under 
sec. 107, Or. P. Code, pending before him, it 
w-as held that it grossly offended against the 
law of contempt of Court and that no mem- 
ber of the Legislative Assembly had any 
right to interfere in such a manner in the 
course of administration of criminal jus- 
tice. 185 I.C. T54=A.LR. 1940 Oudh 178. 
A pamphlet published during the i^dency 
of proceeding comes within th'e definition of 
“contempt of Court” if (1) it assumes the 
tmth of certain facts which are connected 
directly or indirectly with the matters under 
consideration and awaiting decision in the 
proceeding itsdf, (2) if the document con- 
tains r^ections of the gravest possible 
nature upon the conduct and the character 
of certain of the persons in the proceeding, 
and (3) if the pamphlet purports to predict 
that certain party be or is likely to be 
successful in the proceeding and adds the 
comment in effect that if he is successful, 
law and justice will be defeated. 43 C.W. 
N. 333=:A.LR. 1939 Cal. 672=I.L.B. (1939) 
I.O. 399, Writing of letters to a Magistrate 
in respect of a matter pending "before him 
grossly offends against the law of contempt 
It is in the clearest terms an attempt to 
prejudice the mind of the Magistrate in re- 
gard to the trial of the case before ^him. 
181 I.O. 714=1939 O-W-N*. 525=A,r.E. 

1939 Oudh 180. See cdso 14 Luck. 649; 14 
Luck. 653, Every private communication 
td a Judge for the purpose of influencing 
his dedsifin upon a pending matter, is con- 
tempt of Court as tending to interfere with 
the course of justice. On the facts of the 
case it was held that a letter addressed to a 
Magistrate at a time when no proceedings 
were pending before him did not amount to 
contempt, as it was not the intention of the 
writer to influence the Magistrate by means 
of that letter. 181 I.C. 466=1939 O.W.N. 
522=A.LB. 1939 Oudh 182. Where a party 
to a pending case wrote a letter to the 
Judge seised of the case containing the fol- 
lowing statement 'you have on your respon- 
sibility caused all these proceedings against 
law to be taken with a view to cause loss to 
me. In. case I succeed in appeal, you your- 
. sdf shall be responsible for the property 
or the value thereof due to the above-men- 
tioned unlawful acts,’ it was held that it 
amounted to contempt of a serious nature 
and that it contained a threat and an im- 
putation agcmst the Judge^s imparticdity 
and that it was a serious matter which could 
not be treated lightly. 1940 N.L.J.. , 425= 
A.I.B. 1940 Nag. 407. Where a member 
of the Legislative Assembly writes letters 
to a District Magistrate about certain pend- 
ing criminal cases h4^is attempting to inter- 
fere with the administration of criminal 
justice which nobody is entitled to. 1939 
A.W.B. (H.O,) 128=1939 A.L.jr. 99=1939 


A. 247. Though a printed article may not 
have any effect on the mind of the Magis- 
trate or Judge, the essence of contempt of 
Court being conduct calculated to produce 
an atmosphere of prejudice in the midst of 
which the proceedings must go on, publica- 
tions with such a tendency v^l be punished 
as contempts. Where the respondent, the 
editor of a newspaper, after reproducing an 
accurate statement of a ci'lminal complaint 
lodged against the accused, added in big 
headlines that “thousands of rupees wei’e 
missing” as a fact, instead of “as alleged,” 
held, the respondent 'svas guilty of contempt. 
1931 M.W.N. 1058=34 L-W. 727=61 M,L. 
J. 848. IVhere during the pendency of a 
suit relatiug to the genuineness of a will 
The editor of a newspaper published a copy 
of the will in the paid advertisement column 
and it appeared that the publication was 
likely to prejudice the mind of the public, 
held, that the act of the persons responsible 
for the paper amounted to contempt of 
Court. 1931 A.L.J. 647=1931 A. 420. The 
special privilege of the prtsss is a time- 
worn fallacy, and the sooner the misconcep- 
tion tW the press is not accountable to the 
law is removed the better it will be. No 
editor has a right to a&mme the role of in- 
vestigator or try to prejudice the Court 
against any person. Writing and publish- 
ing an article in a newspaper likely to pre- 
judice the course of justice rdating to a 
pending case amounts to a contempt of 
Court. 15 Luck. 268=41 Cr.L.J. 169=1939 

0. W.N. 1132=A.I.B. 1940 Oudh 137. See 
also A.I.B. 1940 Bang. 70=41 Cr.L.J, 445. 
Ear from there being any special privilege 
of the press, there is on the other hand a 
special responsibility affecting the editor of 
a newspaper, namely that he is in duty 
bound always to bear in mind the danger of 
prejudicing the course of justice by the pub- 
lication of articles in his newspaper which 
though izmocent in appearance may easily 
be so .read by members of the public as to 
prejudice the course of litigation. 1940 O. 
W.N. 1197, It is not possible to say that 
criticism of Court is protected and can be 
justified where there is no good faith, where 
there are misstatements and misrepresentOr 
tions and where necessarily the Court is 
brought into contempt and disrepute. The 
writer cannot claim to act in good faith 
when he ignores the sources of the truth 
which were open to him. A.IJt. 1940 Sind 
239 (r.B.), Guardian celebrating mamage 
of ward in breach of undertaking given to 
Court — Offence — ^Persons assisting guardian 
vfdiether liable. 31 Bom.L.B. 1120; 1940 
Nag. 203; I.L,B. (1942) Nag. 45. See aJsa 
A.LB. 1938 Cal. 38; 1933 Pat. 142=12 Pat. 

1. Where a person is restrained by a judi- 
cial order from proceeding with certain ac- 
tion, the person so ordered is not justified 
In disobeying the order merely because he 
is advised or thinks that the order is wrong 
in law. A.I.E. 1937 Cal. 601, See also 
44 Bom.L.B. 231=1942 Bom. 154. Where 
in the course of a series of newspaper arti- 
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des the editor alleged that the Judges had 
convicted a person after having expressed a 
doubt of his guilt, that the conduct of cases 
before the Chief Justice was such tliat argu- 
ments and authorities were ignored and that 
the life and liberty of the subject brought 
before him was in peril, and further that 
the Chief Justice passed monstrous senten- 
ces and unjustifiably convicted persons on 
the uncorroborated testimony of an appro- 
ver and accused the people of the proving 
as habitual Hars thus prostituting the posi- 
tion of a Judge. SM, that the ^-^tcles 
were intended to lower the prestige of the 
High Court aud the dignity of the Judge 
and that the editor could be 
contempt. 8 P. 323—117 I.C. ISO (2) 
Cr.L.J. 741 (P.B.). It is indeed difficult ^d 
weih nigh impossible to frame a comprehem 
sive and complete definition of 'contempt of 
Court'. Anything that tends to curtail or 
impair the freedom of the limits of the 
judicial proceeding must of necessity re^t 
in hampering the due administration of law 
and in interfering with the course of jus- 
tice. It must therefore be h-eld to consti- 
tute conempt of Court. Where a party 
sends threatening Utters to the 
party and hi& advocaU demanding the with- 
drawal of certain aUegations in the plead- 
ings it is calculated to interfere with and 
obstruct or divert the course of justice 
hence the party sending such communica- 
tions is therefore clearly guilty of a co^ 
tempt of Court. I.L.B. (1940) Nag. 

1939 NX.J. 461. Where a person acens^ 
of an offence under secs. 420 and 406, I. P. 
Code, files a complaint for defamation 
against a V)itnes8 in that case and during its 
pendency, in respect of certain statements 
made by that witness it WJis held that inas- 
much as ^he complaint was made more th^ 

6 months after the examination of all the 
witnesses and not straightaway as soon as 
the particular witness was examined, it was 
a hona fide act intended for the protection 
of the complainant's own good name and 
not an act aimed at putting pressure to bear 
on witnesses and as such there was not even 
a technical offence of contempt committed. 
181 1.0. 575=40 Cr.L.J. 569=A.I.R. 1939 
Oudh 225. The essence of an offence of 
contempt of Court lies in the fact that the 
person complained against has done some- 
thing which might have the effect of pre- 
judicing the fair trial of a pending case; 
inasmuch as it is of. great importance to 
the administration of justice that it should 
be allowed to take an unfettered course and 
not be sullied and besmirched in an^ man- 
ner; Where a person files a oompmnt for 
dhfcM/nation in respeet ^ of various ^ aUega^ 
tions against him contained mi a petition to 
adjudicate him an insolvent and also says 
that he had told the other party that iE in- 
solvency proceedings are started, he would 
take counter proceedings, there is nothing 
done from which an inference could be 
drawn that if the allegations in the insol- 
vency proceedings are withdrawn, the cri- 


minal proceedings for dafamation would also 
be dropped. There is a distinction^ letween 
a threat before proceedings are mstituted 
and a threat after proceedings have been m- 
stmted. If when the earlier proceedings 
liave been taken a threat is held out then to 
the person who institutes the proceedings by 
the opposite party to ^he effect that unless 
the proceedings are withdrawn drastic ac- 
tion would be taken, the holder of the threat 
would be guilty of contempt of Court; but 
where the threat is held out before the insti- 
tution of the proceedings it amounts only 
to a warning so that an unguarded action 
may not be taken. There may well be action 
in the nature of a blackmail and it would be 
dangerous to hold that if tlie person attemp- 
ted to be blackmailed were to hold out a 
counter threat, he would be guilty of con- 
tempt of Court. 1940 A.L.J, 798. Where 
during the course of a ^ guardianship pro- 
ceedings, one of the parties files au affidavit 
containing aspersions on the ^ other party 
and he thereupon files an applications vndkr 
see. 476, Cr.P. Code, for enquiry into the 
falsity of the allegations in the affidavit and 
for necessary action and also files a com- 
plaint against the other under sec. 500, I.P. 
Code, neither the application under sec. 476, 
Cr. P. Code, nor the complaint under 
sec. 500, I.P. Code, constitutes contempt of 
Court. 1940 A.L.J. 579=^1940 AH. 497. 
Wliere a person not a party to the suit 
sends a registered notice to the defendant, 
demanding the withdrawal of an abusive epi- 
thet used in the written statement with 
reference .to him, and threatening to file a 
suit for damages, if it was not withdrawn, 
it is merely the formal preliminary notice for 
a suit for damages for libel and does not 
constitute contempt of Court. This is quite 
different from putting pressure on a party to 
withdraw a plea in a civil suit, which may 
amount to contempt of Court. 187 I.C. 65 
=1939 A.L.J. 1157.=1940 All. 114. See 
also I.L.B. (1942) Nag. 506=43 Cr.L.J. 
98. Wliere A aids and abets B in his disobedi- 
ence of an injunction, it is a wrong remedy 
to petition the Court to issue notice upon A 
to show cause why he ^ould not he com- 
mitted for contnempt for disobedience of the 
injunction. The petition should ask the 
Court that A be committed for aiding and 
abetting B in his disobedience. In the first 
case the Court might dismiss the application 
and ask the petitioner to apply again in pro- 
per form. 1938 P.W.N. 895=19 Pat. L.T. 
867=1938 P.C. 295. The Government 
granted certain lease of quarrying rights to 
A. A took possession of the quarries. In a 
dispute concerning lease the Government and 
its servants were restrained by an injunction 
from disturbing possession of A, B, who 
was not a party to the injunction proceed- 
ings, but who derived his supposed interest 
from the Government, dbntlnued to work the 
quarries. A- brought an action for contempt 
proceedings against the Government for dis- 
obedience of the' injunction, and against B 
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for aiding and abetting the disobedience. 
jSeld, that Government could not be said to 
bare disobeyed tbe injunction. It was for 
Ay wbo had the immediate right to posses- 
sion or was in possesssion under the order of 
the Court, and not for the Government, who 
was not in actual possession to eject 5. The 
duty of the Government was to leave those 
who claimed entitled to the possession of the 
soil to take the appropriate measures. jffeZd, 
further, as Government was not liable, B, 
who derived his interest through it, could 
also not be held liable for disobedience. [16 
Pat 159=1937 Pat. 65=166 I.O. 966 (S. 
B.), reversed]. 19 Pat.L.T. 867=178 I.O. 
490. See (Oso 41 O.W.N. 821=1938 P.O. 
295 (P.C.). Any act done or writing pub- 
lished which is calculated to bring a Court 
or a Judge into contempt or to lower his 
authority is contempt of Court. It is a class 
of contempt usually known as ^^scandalising 
the Court*’; the principle on which the Court 
proceeds in taking notice of this class of 
contempt is based on the interest of the 
public and not on the interest of the parti- 
cular Court or Judge who is atacked. 
Where attacks are made on the personal 
character of a Judge, or where base or im- 
proper motives in the decision of a case are 
attributed to a Judge, the process of the 
Court should be used; but the process of 
contempt for scandalising the Court is one 
which should be sparingly used. A general 
expression of opinion hostile to the utility 
of Courts of Justice, without any attack on 
any particular Judge or comment on any 
particular case, is not likdy to affect the 
public and need not disturb the equanimity 
of Judges, and does not amount to such a 
contempt of Court as should be dealt with 
by the process of contempt. I.L.B. (1938) 
Bom. 179=40 Bom.L.R. 75=1938 Bom. 
197. Scandalizing the Court amounts to 
contempt of Court. It is immatearial whether 
the attack on the Judge is with reference to 
a ease about to be tried or actually under 
trial or recently adjudged. And the offence 
is in no way mitigattd when the attack is not 
upon a particular Judge but upon the Court 
as a whole, indeed, upon all the Judges. Con- 
tempt is not only committed when there is a 
detailed discussion of the facts and merits, 
but when, for instance, some presumptuous 
person stalies that the case of the party is 
sound in law and fact before such case is 
heard and decided. An arHcte suggesting 
abuse by Chief Cowrt of its powers, a desire 
on the part of that Court to enter into a 
conflict with the executive Government and 
containing a plain invitation to Magistrates 
to disregard the authority of that Court and 
to subordinate themselves to the alleged 
wishes of the executive Government, is an 
article tending to embarrass the administra- 
tion of justice and calculated to create in 
the minds of the general public grave appre- 
hension that the Chief Court is not entitled 
to public confldenoe in its discharge of its 


duties. Such article amounts to contempt 
of Court. 1940 Sind 229 (F.B.). Where a 
suit was concluded by a decree of Court em- 
bodying the terms of settlement between the 
parties one of which was an undertaking 
given by the defendant not to dispose of h^ 
properties until the decree was fully satisfied, 
and the defendant mortgaged the properties 
before the satisfaction of the decree. JBTeZ^, 
that the breach of the undertaking given to 
the Court amounted to contempt of Court 
and that the breach was not so trivial a 
matter as to be beneath the dignity of the 
Court to notice or punish it. 42 G. 
W. N. 203. Newspaper article — Impu- 
tations against jail authorities likely to pre- 
judice fair trial— -Offence— Sentence. 26 A. 
L.J. 1307=113 I.C. 754-=1929 A. 81 (B. 
B.) . Proceedings for contmpt — Nature of — 
Evidence — Receiver’s report based on hear- 
say evidence as the basis of sentence — ^Lega- 
lity. 118 I.C. 565=1929 C. 115. 

PRA.CTICE AND Peocedurb.— £fummary pro- 
ceedings taken ‘^by the High Court for con- 
tempt of itself are proceedings derived from 
the Common Law of England. There is in- 
herent right to take such proceedings in the 
High Court by virtue of its position as a 
superior Court of record. The power to 
punish for contempt is a power sui generis 
and not a power which is or can be exercised 
under the ordinary criminal jurisdiction of 
the Court, 39 O.W.N. 823. A rule for con- 
tempt can be issued by any single Judge or' 
any number of Judges of a Court of record. 
It is not necessary that the rule should be 
issued by the High Court as an entire body 
after consultation with all its members. 8 
P. 323=117 I.C. 180 (2)=30 Cr.L.J. 741 
(F.B.). See also 7 R. 844=122 I.C. 282 
=31 Cr.L.J. 397. Where an application is 
made to the High Court on behalf of the Le- 
gal Remembrancer for taking proceedings 
against a person for contempt of Court, it is 
not proper that the affidavit in support of 
the application should be that of a clerk. It 
should be the affidavit of some responsible 
officer. 21 Pat.L.T. 980=1940 P.W.N. 
902. The Legal Remembrancer of Bihar is 
competent to represent the Government or 
the Governor in proceedings for contempt in 
BUiar and can move the Court to take pro- 
ceedings. His functions and duties are wide 
enough to empower him to move on behalf 
of the Government or the Governor and to 
instruct the Advocate-General to carry on 
proceedings for contempt in the High Court. 
1940 P.W.N. 902=21 Pat.L.T. 980. Sum- 
Tnary jurisdiction in contempt is a powerful 
weapon in the hands of the Court and is to 
be used sparingly. But its use must in large 
part depend upon those who by their mis- 
conduct invite its application. 1940 Sind 
239 (r.B.). There can be no doubt that a 
Court need not and should not interfere in 
all cases of contempt. It is a very arbitrary 
method of dealing with an offence and con-, 
tempt prooeedmgs shoidd be sparingly msU- 
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(1) Subject to the provisions of sub-section (3), the High Courts of 
. Judicature established by Letters Patent shall have 

Power of superior Courts exercise the same jurisdiction, powers and 

con emp s o authority, in accordance with the same procedure 
and practice, in respect of contempts of courts sub- 
ordinate to them as they have and exercise in respect of contempts of 
themselves. 


to punish 
court. 


tuted, and a person should not be convicted 
unless it is essential in the interests 
of justice that he should be. Where the matter 
complained of tends to prejudice and tends 
to cause substantial prejudice, it does call 
for action, as it cannot be said to be a mere 
technical contempt. A mere teclinical con- 
tempt of Court is not suf&cient to warrant 
the High Court interfering and convicting 
the offender. There must be a substantial 
contempt, that is, ^something which tends 
in a substantial manner to interfere with the 
due course of justice or tends substantially 
to prejudice the public against the accused 
in a pending criminal caso. If the Court is 
satisfied that there is a danger of grave pre- 
judice and a danger of substantial and real 
interference with the duo course of justice, 
the Court will take action and commit tho 
offender for contempt. 1940 P.W.N. 902 
=21 Pat.L.T. 9»0. 

Intention, — ^Any act done or writing pub- 
lished, which is calculated to interfere with 
the due course of justice is a contempt of 
Court, and writings prejudicing the public 
for or against a party are similarly con- 
tempts. Ho intent to interfere with the due 
course of justice or to prejudice the public 
need be proved if the effect of the article 
or matter alleged to constitute contempt is 
to create prejudice or to interfere with the 
due course of justice. The writer of an arti- 
cle can be guilty of contempt without inteu- 
ding to interfere with the due course of jus- 
tice. The test is not what the writer intends 
but what effect the words would have. An 
article written with the deliberate intention 
of interfering with the due course of justice 
would be an estremely serious matter merit- 
ing very severe punishment. Once it is held 
that the words are likely to cause substan- 
tial interference with the due course of 
justice or likely substantially to prejudice 
the hearing of a ease or the trial of an accu- 
sed person, then the writer is guilty of con- 
tempt whether * or not he intended such 
results. The question of intention is irrele- 
vant iu considering whether the offence has 
been committed, though, of course, it is a 
most important matter in considering the 
appropriate punishment to be awarded, 1940 
P.W.N. 902=21 Pat.L.T. 980, See also 
49 L.W. 29; 1943 Lah. 329 (P.B.); 47 C. 
W.H. 854; 1945 Nag. 33=1945 N.L.J. 30. 
In contempt proceedings before the High 
Court it cannot he said that % everyr ease the 
party if represented must appear though an 
advocate instructed by an attorney. Nature 
of High Courtis jurisdiction in matters of 
contempt indicated. 34 C.W.N^ 928, {See 


also notes under sec. 2, infra.) Notice of 
motion for contempt — ^Nature of proceedings 
— ^Particulars to be stated. 36 Bom.L.R. 
‘992=1934 B. 452. When the High Court as 
a Court of record thinks fit to exercise sum- 
mary jurisdiction and under that jurisdiction 
punishes for a contempt of Court, it is not 
open to the person concerned to ask the High 
Court for leave to appeal to His Majesty in 
Council. Summary proceedings for contempt 
of Court are not only competent, but the deci- 
sion, that is to say judgment, order and sen- 
tence must be taken to be final and not open 
to appeal, A Court of record is the sole 
judge of what constitutes a contempt. 39 C. 
W.N. 823. 

Sec. 2. — Hie Chief Court of Sind is also a 
Court of Record and has power to punish in a 
summary way contempt of itself. I.L.B. 
(1944) Kar. 396. The ‘ Subordinate 

Court* ^ in the Contempt of Courts Act are 
used in a wide sense as including any Court 
over which the High Court has superinten- 
dence for the purposes of s. 85, Government of 
Burma Act. 1935, that is to sav-* all Courts 
subject for the time being to its appellate 
jurisdiction. Sub-Divisional Magistrate 
when holding an inquiry under sec. 176, Cr. 
P. Code, is acting as a Court subordinate 
to ^he High Court for the purposes of the 
Contempt of Courts Act. 1940 Bang. LJt. 
188=41 Cr.L.J. 470=A.I.E. 1940 Bang. 68. 
The High Court of its own motion can issue 
a rule calling upon a person to show cause 
why he should not be committed for cow- 
tempt of the Sigh Court or for contempt of 
a. Subordinate Court, The powers of the 
High Court with regard to contempt of Sub- 
ordinate Courts are precisely the same as 
its powers with regard to contempt of it- 
self. Under sec. 2 (1) of the Contempt of 
Courts Act of 1926, the High Court can do 
in the ease of contempt of a Subordinate 
Court whatever it can do in the case of con- 
tempt of the High Court itself. Therefore 
even if an application for taking proceedings 
is not competent, as being taken out by a 
person not competent to represent the l^e- 
cutive Government, the Sigh Comi can taJee 
notice of the contempt alleged of its own 
motion and issue a rule. 1940 P.W.N. 902 
=21 PatL.T, 980. Comment upon an Ad~ 
vacate 'which has reference to the conduct 
of his cases may amount to contempt of 
Court. 58 0. 884=35 O.W.N. 189=1931 
0. 267. 

Arrest op Counsel PaocEEDiNa to Court. 
— ^In cases where a counsel who is pro- 
ceeding to file or appear in a case is arrested 
by the police, to constitute contempt there 
must be something more than arrest without 
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(2) Subject to the provisions of sub-section (3), a Chief Court shall 
have and exercise the same jurisdiction, powers and authorit}-, in accordance 
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(3) No High Court shall take cognizance of a contempt alleged to have 
been committed in respect of a Court subordinate to it where such contempt is 
an offence punishable under the Indian Penal Code. 


legal justification. There must he 

something in the nature of mala 
fides, that is, an intention directly 
or indirectly to interfere with the due 
course of justice. The arrest must have 
been intended to interfere with the due 
course of justice or calculated to interfere 
with the due course of justice. An honest, 
though mistaken arrest, though it might in- 
terfere with the due course’ of justice, can- 
not amount to contempt. The arrest of a 
counsd by the police in order to prevent 
him from filing an application to the High 
Court under sec. 491, Or. P. Code, for the 
release of a de'enue and appearing on be- 
half of the detenue or to prevent other coun- 
sel from so appearing and to prevent the 
counsel from obtaining an order from the 
High Court for an interview with the de- 
tenue in jail amounts to interference with 
the due course of justice and constitutes 
contempt of Court. A.I.B. 1944 Lah. 196 
(S.B.). 

WlTHHOIJDINO PETITION (HABEAS CORPUS) 
PROM PERSON DETAINED IN JAIL. — Peti- 
tions addressed by detained persons to the 
High Court under sec, 491, Cr. P. Code, 
must be forwarded .'without any delay. Whe- 
ther the petition has in the events that have 
happened become infructuous is a matter in 
every ease for the High Court to decide and 
no one has the right to take upon himself 
that responsibility. It is no business at all 
of any official to form any conclusion about 
an application addressed to the High Court. 
Withholding any application addressed to 
the High Court under sec. 491, Or. P. Code, 
does amount to a technical contempt even 
when such withholding does not tend sub- 
stantially to interfere with the due course 
of justice. In ordefr to amount to a punirfi- 
able or serious contempt of Court the with- 
holding of the application must tend sub- 
stantiallv to interfere with the due course 
of justice. A.T.B. 1944 Lah. 196 (S.B.). 
See also 1945 Nag, 33. Where the jail 
Superintendent deliberately and intentionally 
withhdd the application from the High 
Court and declined to forward it, held, he 
interfered with the administration of justice 
and was guilty of a criminal contempt. 1945 
N.L.J. 30=A.I.R. 1945 Nag. 33. 

Person released bt Court on habeas 
CORPUS WRIT re-arrested UNDER BEGULATION 
III OP 1818 WITHIN Court precjincts. — 
Per Chmam . — ^A person who » dir^t- 
ed by Court to be released from ille- 
gal detention in haleas corpus proceedings 

Cr. C. M.-I— 28 


of proceedings under see. 491, Cr; P. Code, 
is only free from arrest on civil process un- 
til he reaches home from Court, but not free 
from arrest on criminal process. As a 
warrant of commitment under Begulati'on 
III of 1818 is sddn to criminal process, the 
re-aiTest of that person under such a war- 
rant in the Court room when the Court is 
not sitting or wi'^hin the precincts of the 
Court even when the Court is sittmg wUl not 
amount to contempt unless it is a fraudu- 
lent proceeding for evading the order of the 
Court which is made in habeas corpus pro- 
ceedings or proceedings under sec. 491, Cr. 
P. Code, or the arresc is made in the face 
of the Court so as to create a ffisturbanec of 
the Court's business. 48 C.W.N. 854, Per 
MiTter, J. — ^It would amount to contempt if 
the person holding the warrant says to the 
face of the* Court that he would not r^ease 
the person ordered to be released by it. Such 
a warrant issued by the Govemor-Ceneral 
or by the Governor of a province does not * 
amount to a decision of a Court but is only 
an executive act and as such it cannot be 
set up against the order of the Court direct- 
ing the release. 47 C.W.N. 854. When an 
application addressed to the High Court has 
been written on the 22nd but is not handed 
over to the jail authorities till the 23rd, the 
latter figure should not *be added. Such 
tampering with a document addressed to the 
High Court is improper and is in its^ a 
contempt. The authorities can endorse 
the date of receipt by them separately if 
they So desire but they have no business to 
alter or add to or tamper with any portion 
of a document intended for and addressed to 
the High Court. It is most objectionable 
to add a figure to the date so as to make it 
appear that the document bears a different 
date to the one which it originally bore. 
1945 N.L.J-. 30=A.I.B. 1945 Nag. 33. In 
cases of contempt of mofussU Courts the 
aggrieved person should make his applica- 
tion direct to the High Court. Where the 
alleged contempt is in the form of obsiruc- 
tion to the recekUrr appointed by the Court, 
the appHcation may be made either by the 
party or by the receiver himself or by the 
Court which appointed him. Ordinarily 
however -it is for the parties who are dama- 
ged to prefer the complaint. In contempt 
applications the same procedure should be 
followed as in applications in contempt to 
the High Court on the original side. (Ap- 
plication made to lower Court converted in- 
to one made to High Court) 35 O.W.N. 
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1265. 8»e also 36 0.\f.K. 645. Th« Court 

of Conmissionera appoiated under tbe Ben- 
gal Criminal Law Amendment Act is a sub- 
ordinate Court and the High Court can en- 
tertain proceedings for contempt committed 
before the Commissioners, 37 C.W.N. 276 
=1933 C. 118=60 0. 603=34 Or.L.J. 662. 
The expression ^*7ncLn in the street hes lost 
confidence in the administration of justice 
in the province” used by a lawyer in a meet- 
ing of the Bar Association within the pre- 
mises of the Court is contempt of Court. 144 
I.C. 63=34 CrX.J. 726=1933 0. 118. Dur- 
ing the course of a trial the counsel for the 
accused observed in reply to a suggestion 
that the accused was proposing to leaving 
the jurisdiction of the Court, that he would 
not be appearing if that were so. The ac- 
cused in fact left during the trial. Seld, 
that the accused cannot be proceeded 
against for contempt. 35 C.W.N. 1082. A 
statement made by a counsel before the 
Judge of a JFuU Bench to the effect that his 
instructions are that his client does not wish 
the matter to be argued before the ben(^ as 
constituted is a deliberate and intentional 
mmlt to the Court. It is highly improper 
on the part of the counsel to mahe such a 
statement and. the statement amounts to a 
contempt of Court. 1932 L. 485 (F.B.). 
Where a contempt of Court committed by a 
counsel is due to Ms erroneotts mew of law 
and not to any improper intention on his 
part, the ende of justice can be met by the 
Judges of the Full Bench recording grave 
disapproval of his action. 138 1.0. 878=33 
Or.L.J. 675=1932 L. 502 (F.B.). Where a 
leading advocate commits the offence of con- 
tempt of Court unconsciously and tenders a 
written apology to the Court, such apology 
can be accepted as suMcient amends. 1933 
O. 118. Sec also notes under sec. 3, infra. 
Attempts to interfere with the possession of 
d receiver (appointed by Court) and to in- 
tercept the rents properly payable by tbe 
tenants to ^he receiver undoubtedly amount 
to contempt of Court. (20 Beav. 332 and 
18 C.W.lSr. 289, Eef.) 140 I.C. 140=36 C.W. 
JNT. 645=1932 C. 705. See also 35 O.'WJN. 
1265; 159 I.C. 180=1936 0. 684. The case 
of interference with or obstruction to a re- 
ceiver appointed by the Court is treated as 
a contempt of a criminal nature. It is not 
necessary in such a case that the order ap- 
pointing receiver should be served on the 
respondent as a condition precedent to a mo- 
tion for contempt. It is. enough if the 
applicant shows that the respondent was 
aware of the appointment of the receiver. 
The act of interference or obstruction is not 
a matter of infringement of any order, but 
amounts to interference with the adminis- 
tration of justice and with its oficers. 36 
Bom. L.E. 992=1934 Bom. 452. Interfer- 
ence with reosivof may amount to contempt. 
That the person guilty of contempt ' is no 
party to the suit in which the receiver is 
appointed is no bar to jurisdiction. 69 B. 
10=36 Bom.L.B. 992=1934 Bom. 452. But 


Court would act with caution and reluctance 
when outsiders are concerned. (Tbid.) It is 
well settled that when receivers are appoint- 
ed by a Court, interference with them and 
obstruction to them will amount to contempt 
of Court, and that the forcible taking of the 
rents and profits for which the receiver has 
been appointed or of chattels in his posses- 
sion as receiver will amount to such inter- 
ference and obstruction. 44 C.W.N, 925= 
A.I.R. 1940 Cal. 487. The jurisdiction to 
deal with people for contempt of Court is 
quasi-criminal and the Court has no right 
to punish people merely because it might 
disapprove of what they do, if their conduct 
does not clearly bring them within the four 
walls of some offence known to law. Where 
the Court comes to a decision that it will 
appoint a Receiver but does not name any 
officer or individual as receiver, it is not a 
contempt of Court for a person who blows 
that that decision has been arrived at even 
if he is a party to the proceedings who 
knows — ^to collect and disburse moneys which 
it is intended are to fall within the powers 
of the Receiver. It cannot be said that for 
a party bound by a judgment to do anything 
which will make- that judgment ineffective, 
is in itsdf a contempt of Court. The equi- 
table rule of deeming that to be done 
which ought to be done could not 
^‘-PPly to such ease, for it could not 
bo imported into the realms of criminal 
or quasi-criminal law. 1941 Rang.L.R. 747. 
^The publication of a proceeding in Chamber 
in the High Court is not permitted without 
the express leave of the Judge, and if a 
newspaper does so, it amounts to contempt 
of Court. Proceedings relating to the ap- 
pointment of a guardian ad Utem of a minor 
are proceedings relating to a ward of Court, 
and if they are published in a newspaper 
without the express leave of the Judge that 
would amount to contempt. I.L.R. (1942) 
Bom. 151=44 Bom.L.R. 95=A.IR. 
1942 Bom,* 86. Obstruction offered t6 
a public servant . in the discharge of 
his public function is an offence by itself 
though the public servant may not be acting 
under the order® of a Court of justice so 
long as he was performing a legal function. 
But if that public servant is carrying out an 
order of a Court the offender commits ano- 
ther offence, namely, the offence of contempt 
of the Court whose order the public servant 
is carrying out. Sec. 186, I. P. Code, does not 
take note of this second offence which can 
be the subject of contempt proceedings. 12 
P. 172=1933 P. 204=14 Pat.L.T. 77. Where 
the Shoiiff’s officer who, accompanied by the 
plaintiff's men, went to serve the defendant 
with a writ of summons in a suit which had 
been instituted against him was prevented 
from doing so because of the threats and 
the apprehensions into which he v^as pi't by 
the conduct of the defendant who made of- 
fensive remarks against him and called his 
employees who assaulted one of the plain- 
tiff's mem Sold, that the defendant was 
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in contempt and tliat the powers of the High 
Court coidd rightly be invoiced. 48 C.W.N. 
825. A criticism of an executive oflicer, no 
matter how severe, cannot amount to con- 
tempt of Court unless such criticism con- 
tains a matter calculated substantially to 
interfere with the due course of justice. It 
is one thing to say during the pendency of 
proceedings that an executive oflctcer should 
not have taken a certain course. It is qrdte 
a different thing to say that the course he 
took was wholly illegal. A.I.H. 1943 Lah. 329 
(F.B.). In So far as criminal contempts are 
concemedy the offnece is committed if among 
other things, the acts complained of either 
obstruct, or have a tendency to obstruct, the 
administration of justice. It is not neces- 
sary to establish an actual obstruction or in- 
terference. It is enough to show that the 
acts haVe a tendency to interfere. 1945 N. 
L.J. 30=A.I.I6. 1945 Nag. 33. The necessity 
for personal service of an order of the Court 
(appointing the receiver) does not exist 
when the contempt complained of is obstruc- 
tion of the Court's officers. 140 I.O. 140=36 
C.W.N. 645=1932 G. 705. Where the accus- 
ed were convicted by the trial Court but 
were released on bail the same day by the 
Sessions Court which later on confirmed the 
conviction and issued warrants of arrest 
against them and the ctomsed evaded those 
warrants of arr&t and applied to the High 
“Court, in revision, making it appear to the 
High Court that they were in j^, whHe in 
fact they were at no time in jail, it was 
held that both their evation and misrepre- 
sentation amounted to contempt of Court. L 
L.R. (1940) All. 507=1940 A.L.J. 309=A. 
IJR, 1940 All. 386. The widowed mother of 
a minor girl had re-married and thereupon 
her sister, applied to the Court stating that 
the minor girl should be removed from the 
custody of the mother. The applicant was 
directed to take charge of the minor and she 
undertook not to marry the minor without 
the permission of the Court. Subsequently 
the mother under whose custody the minor 
continued got the minor married without the 
permission of the Court. Seld, (1) that the 
mother was not guilty of an offence under 
sec. 228, I. P. Code, the insult or interrup- 
tion of a public servant while sitting in a 
judicial proceeding is not a phrase which 
applies to , mere disobedience of an order of 
the Court; (2) that the accused might be 
proceeded against under tlie Contempt of 
Courts Act. 12 P. 1=1933 P. 142=34 Or. 
L.J, 770. Contempt of Court is either (1) 
criminal contempt consisting of words or 
acts obstructing or intending to obstruct the 
administration of justice or (2) contempt in 
procedure, consisting of disobedience to the 
judgments, orders or other process of the 
Court’ and involving private injury. Ordi- 
narily a party to an action loho diso'bey)p a 
prohibitory order, such disobedience though 
wilful is contempt in procedure, whereas 
persons who aid and abet su<^ disobedience 
and are not parties to the action are guilty 


of ‘criminal contempt. Where m spite of 
071 ordor of prohibition a father performs 
the marriage of his minor daughter he is 
guilty of contempt along with the person 
who married the girl knowing of the prohi- 
bition. 189 I.O. 813=A.I.B. 1940 Nag. 203. 
Sve also I.L.B. (1942) Nag. 45; 31 BomJLi. 
B. 1120. A Guzerati person applied for res- 
toration of his minor boy from an Anglo- 
Indian lady who looked after him for a long 
time with the father's concurrence. In a 
previous proceedings the father was appoin- 
ted .as the guardian of the boy and the fa- 
ther was ordered to have the custody of hia 
boy and was to arrange to take the child for 
a change. The father made the arrangement 
but the lady refused to deliver the child to 
its father in spite of many requests. Held, 
that the lady was guilty of contempt. A.I. 
B. 1938 Cal. 38=174 I.*0. 785. * The mean- 
. ing of sec. 2 (3) is that where under the I. 
P. Code there is already a provision for 
punishing a contempt of Court as a con- 
tempt of Court the Contempt of Courts Act 
itself shaB have no application. It does 
not mean that when the Act which has con- 
stituted the contempt of Court also coiTsti- 
tutes an offence under the Penal Code it 
may not be punished tmder the Contempt of 
Courts Act. A single act may be both an 
offence under tke Penal Code and may also 
be a contempr of Court and may be punish- 
able in either or both capacities. 12 P, 1 
=1933 P. 142=144 I.O. 351. See also 1940 
180=1935 0. 684; 1938 A.L.J, 430. Where 
•an application under sec. 100, Cr. P. Code, 
an application under see. 100 Or. P. Code, 
directed against a particular individual has 
terminated, tlie filing of complaints under 
see. 500. I. P. Code and sec. 195 Cr. P. Code, 
by the individual against whom the dispos- 
ed off application was directed does not in 
any way affect the trial of any pending pro- 
ceedings and hence an application under sec. 
2 of the Contempt of Courts Act on the 
basis of such complaints would not be main- 
tainable. 1943 0. 14=1943 O.W.N. 331= 
1943 O.A (O.C.) 212=45 Cr.L.J. 108. 

Secs. 2 (2) ani> (3): Chtep Court op 
O uDH— J urisdiction ab regards contempt 
OP subordinate Courts. — The Cliief Court of 
Oudh is by virtue of the Oudh Courts Act 
and secs. 219 and 220 of the Government of 
India Act, the High Court of Oudh and the 
one and only Court of record and by virtue 
of its position aldn to that of the Court of 
Hinges Bench. It has its power of superin- 
tendence over all inferior Civil and Criminal 
Courts and it has power to protect its sub- 
ordinate Courts from improper interference 
in the administration of Justice. It would 
be absurd to think that such a Court, which 
is the custodian and protector of public 
Justice throughout the province of Oudh, 
has no power to deal with the contempt of 
Courts subordinate to it. Its powers in 
that respect are defined and limited by the 
Contempt of Courts Act of 1926. The Act 
is silent as to the' powers of the Chief Court 
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to deal with contempts of Court suhordinatt* 
to it, but such power eannot be negatived by 
sileuce and is to be inferred from the word- 
ing of sub-cl, (2) of sec. 2 in which the 
words ^^subject to the provisions of sub-d. 
(3)” would be otherwise meaningless and in 
fact unnecessary. 14 Luck. 492=A.I.B. 1939 
Oudh 131 (F3.). As to Jwisdicfion of 
Sind Chief Cowrt, see LLJEt. (1944) Kar. 
396. 

PRA.OTIOB AND Pdoceoduke. — The fact that 
the rule for contempt is unsigned is by it- 
self no ground for discharge of the rule. 37 
O.W.N. 276=1933 0. 118=60 0. 603. When 
jjiigning a petition for launching contempt 
proceedings a Secretary to Government 
should be presumed to be acting within the 
scope of the authority conferred on him un- 
til the contrary is shown (JUdL) The legal 
remembrancer is ex officio pvhlic proseoutor 
on the Appellate Side of the High Court and 
as such has the power to instruct counsel, 
his authority to act for the local Govern- 
ment being in no way dependent on any- 
thing in the natui'e of a vakalatnama or 
warrant of attorney. ^ Applications 

for contempt cannot be subject-matter of 
reference by the lower Court to the High 
Court. Such applications cannot be heard 
by a Bench of the High Court hearing 
' criminal appeals unless they are specially 
referred by the Chief Justice. 35 O.W.N. 
1265. When the contempt is committed^ in 
the face of a Court it is that Court which is 
the proper tribunal to decide the whole 
matter. 138 I.C. 878=1932 L. 602 (P.B.). 
In a case where a party is required to do some- 
thing by order of Court, it is necessary be- 
fore an application is made for committal of 
a person to jail for disobedience of the 
Court’s order, that he should have been 
personally served with notice of the order. 
Service upon his attorney is not sufieient 
nor is personal service after notice of motion 
for contempt. 34 Bom.L.B. 1416=1982 B. 
638. The precise breach or breaches of the 
order complained of should be set out in the 
notice of motion itself and the other party 
i^ould not be left to ascertain, if he can, 
from the affidavit relied upon in support 
what the charges are. (Tbid.) In cases of 
contempt the parties charged with contempt 
cannot be called upon to answer to anything 
which is not set out specifically in the 
grounds used before the Court at the time 
when the rule was issued^ where the grounds 
are insufficient the only course open to the 
Court is to discharge the rule. To such a , 
case allegations set out in an affidavit cannot 
be taken notice of unless the source of the 
deponent’s information is disclosed. 35 O. 
W.N. 1267. There can be no justification of 
contempt of Court even if the writer or 
speaker believes all that he states to be tmez 
and a person guilty of contempt is not 
entitled to lead evidence to establish the 
truth of his allegations. 36 Gr.L.J, 620= 
1935 A.L.J. 46=1935 All. 88. The general 


rule is a party , in contempt is not entitled to 
be heard but the rule has never been applied 
to a case in which the order, for the breach 
of which contempt is alleged, is challenged 
on the ground of want of jurisdiction. 55 B. 
803=33 Bom.L.B. 725=1931 B. 402. In an 
enquiry by the Court for contempt consist- 
ing of alleged disobedience of the order of 
Court, it is unnecessary to go into the previ- 
ous history of the matters which led to the 
passing of the order. (7 B. 5, Bef.) 34 Bom. 
L.B. 1416=1932 B, 638. Where the breach 
of an order of Court complained of is a 
failure to pay a sum of money, the Court 
lias no power to commit a private party for 
contempt. But a receiver is an’ officer of 
Court and on his failure to comply with an 
order of Court — even though it be only an 
order for the payment of money— he may be 
committed for contempt. (19 B. 152, Bist. : 
4 0. eSSTFoU.) 34 Bom.L.B. 1416=1932 B. 
638. Sec. 556, Cr.P. Code, does not apply 
to summary proceedings taken for punishing 
a contempt. In such a ease the practice has 
been for the Judges who have been defamed 
to hear the ease and to state in their judg- 
ment the facts within their knowledge or 
their reasons for taking a particular course 
of action. While it is unpleasant for any 
Judge to have to sit in judgment in a case in 
which he has been personally attacked, it is 
his duty to do so where he has been the sub«' 
ject of a malicious and impudent publication 
containiug imputations which are obviously 
false and of the falsity of which he himself 
has the best knowledge. In fact he has no 
alternative but to sit as it is impossible to 
vindicate the reputation of the Court which 
has been attacked by taking proceedings in 
any Court for libel or otherwise. The sole 
object of these summary proceedings is to 
vindicate the prestige of the Court. They 
are not to establish the position of an indi- 
vidual Judge. I. L.B. (1942) Lah. 411= 
44 P.L.E. 206=1942 Lah. 105 (F.B.). In a 
proceeding for contempt of Court, it is not 
open to a contemner to show that the allega- 
tions are true. Any attempt to justify a 
libel on a Judge by attempting to show that 
the libel was justified would itself be a fresh 
contempt. A contemner who has been called 
upon to show cause why he should not be 
punished for an attack on the Court or its 
judges does not occupy the position of a 
defendant in a libel action, where he may 
plead dr prove justification or the position of 
an accused person in a prosecution for defa- 
mation. I. L.B. (1942) Lah. 411=44 P.L. 
B. 206=1942 Lah. 105 (F.B.), The pro- 
visions of the Code of Criminal Procedure 
are not applicable to summary proceedings 
taken for punishing a contempt. But even if 
sec. 344 of the Code be applicable, the Court 
will not be disposed to adjourn the proceed- 
ings in a case where the Court is scandalised 
and an attempt is made by a scurrilous pub- 
lication to TUmermine and impair the autho- 
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The COiNTEMPT of Courts Act (XII of 1926}. 


3 . Save as otherwise expressly provided by any law for the time being in 
. . force, a contempt of Court may be punished with 

simple imprisonment for a term" which may extend 
^ ’ to six months, or with fine, which may extend to two 

thousand rupees, or with both: 

Provided that the accused may be discharged or the punishment award- 
ed may be remitted on apology being made to the satisfaction of the Court : 


rlty of the Court, as immediate action is ne- 
cessary with a view to vindicate the authori- 
ty of the Court. I.L.E. (1942) Lah. 411= 
44 P.L.E. 206=1942 Lah. 105 (RB.). See 
also 1944 A.L.J. 459. 

Seo. 2 (3). — ^Tlie prohibition contained in 
sec. 2 (3) of the Act, refers to offences 
punishable as contempt of Court by the 
Indian Penal Code and not to offences puni- 
shable there otherwise than as contempt. 1940 
N.L.J. 425=1940 Nag. 407. See also 1938 
A. L. J. 430; 1935 Cal. 684. Where in 
answer to interrogatories, a pariy to a pro- 
ceeding in a Magistrate’s Court stated that 
the Chief Eeader of that Court had friendly 
relations with and influence over the Court 
which acted dishonestly and imposed a flno, 
the statement is clearly defamatory of the 
presiding officer and a criminal offence under 
the Penal Code. But the appropriate pro- 
cedure is for the officer to flle a complaint 
under the Penal Code and the High Court 
will not take cognisance under the Contempt 
of Courts Acts. 36 C.L..T. 967=1935 A. 
L.J. 950 (1)5=1935 All. 896. 

Sub-sec, (3), sec. 2, means that the con- 
tempt must be punishable as a contempt un- 
der the Penal Code and not punishable only 
because it otherwise is au offence. 165 I.C. 
813=:1936 Lah. 917. The true interpreta- 
tion of d. (3) to sec. 2 of the Contempt of 
Courts Act is that where there is already a 
provision in the Penal Code for publisiiiiig a 
contempt of Court as such the Contempt of 
Courts Act itself shall have no appHeation. 
But where an act amounts to an offence un- 
der the Penal Code and also under the Con- 
tempt of Courts Act, it will be punishable 
under both Acts. I.L.B. (1938) All. 548= 
1938 A.L.J. 4361=1938 All. 358. 

Secs. 2 and 3. — ^VThere a leading advocate 
co^nmits the offence of content) t. of Court 
unconsciously and tenders a written apology 
to the Court, such apology can be accepted 
as sufficient amends. 144 I.C. 63 (2)= 
1933 0. 118. 

Ssa 3.-;-An allegation that a Judge hear- 
ing a, case lias prejudged on issue of fact, be- 
fore any evidence whatever has been called 
on either side, is to charge the Judge with 
grossly improper conduct. It means that the 
Judge has some outside knowledge. When a 
solicitor makes sudi an aEegation in a letter 
written by him to another solicitor, the inevi- 
table result would be that public eonfldenee 
in the judiciary would be shanen. That is al- 
ways the basis of contempt proceedings of the 


nature known as scandalizing the Court. 44 
Bom.L.E. 796=1942 Bom. 331. Threat used 
by Advocate to judge an offence. Where an 
Advocate wrote a letter to a Judge inform- 
ing tliat steps w*ere being taken to put 
a certain decree in execution while a revision 
was pending in the High Court and further 
stated that in case further action in execu- 
tion was taken his client would constitute a 
suit for damages against him, held, that the 
intention of the Advocate was to influence 
the mind of the Judge by the threat held out 
to him and that the Advocate was liable to 
be convicted under sec. 3. 147 I.C. 330= 
1934 A.L.J. 145=1934 A. 317, See ciso 
1939 N.L.J. 461. But see 18 Lah. 69 noted 
binder see. 1, as regards the extent of puni- 
shment that can be given under inherent po- 
wer of High Court. The Court has jurisdic- 
tion towdirect the payment of costs of the 
Crown by the person punished under the Con- 
tempt of Courts Act. The proper method by 
which these costs should be recovered should 
be on the lines on which decrees are execut- 
ed by the Civil Court. 36 Cr. L. J, 
1365=1935 A. L. J. 1153=1935 All. 
1013 . Where the contempt is of a 
very grave nature, the party is contempt 
may be punished in spite of apology tendered. 
(1938) 2 M.L.J. 520=1938 Mad. 975. The 
proviso to sec. 3 no doubt, seems to contem- 
plate an apology at a late stage. But where 
the accused takes such action as any reason- 
able man must realise to be likely to preju- 
dice the trial of a case and where instead of 
apologising at the earliest possible opportu- 
nity he or his counsel contend? most strenu- 
ously that no contempt has been committed, 
his agology thereafter can only he regarded 
an after-thought put forward in the hope of 
aroiding the wrath to come. 1940 O.W.N. 
1197. Except in scandalous and outrageous 
cases an unconditional apology is ordinarily 
considered to purge the contempt. Where, 
however, in spite of several opportunities in- 
stead of apologising the person persists in 
justifying his action the contempt is aggra- 
vated. 1945 N.L.J, 30=1945 Nag. 33. 
Where a contemner states that he is ^extre- 
mely sorry, it may amount to an expression of 
regret, but it is certainly not an apology — 
which is tile word used ia. the Contempt of 
Courts Act. 1942 O.W.N. 6=1942 A. Cr. 
C. 28. See the same ease reversed on appeal 
to P.G. (1943) 2 M.L.J. 568 (P.O.). An 
apology is not a weapon of defence forged to 
purge the guilty of thdr offences. Nor Is it 
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intended to operate as a universal panacea. 
It is intended to 'be evidence of real oowtri- 
teness. Only then is it of any avail in a 
Court of Justice. It 'imst be tendered at the 
earliest opportumty vweservedUy and un- 
conditioTiiilly . Everything depends on the 
circumstances as well as upon the nature of 
the apology and the manner in which it is 
tendered. 1940 N.L.J. 425=1940 Nag. 
407. See also 1940 O.W.N. 1197=1940 O. 
A. 1137. It does not follow that because an 
apology is offered the Court must accept it 
and is disarmed. A Court can refuse 
to accept an apology which it does not be- 
lieve is genuine; it can even when it accepts 
the apology, commit an offender to prison or 
otherwise punish liim. Furthermore, there 
cannot be both justification and apology. 
The two things are incompatible. 1940 Sind 
239 (E.B.). The principle underlying the 
case in which persons have been punished for 


attacks upon Courts and interferences with 
the due execution of their orders is not the 
protecting of either the Court as a whole or 
the individual Judges of the Court from a re- 
petition of them, but the protecting of the 
public and especially those who either volun- 
tarily or by compulsion are subject to its 
'^jurisdiction, from the mischief they will in- 
cur if the authority of the tribunal be under- 
mined or impaired. An article in newspaper 
■containing comments on the finding of the 
Magistrate in an inquest under sec. 176, Gr. 
P. Code, into the death of certain person 
amounts to contempt -of Court if the com- 
ments impute deliberate perversity, incapa- 
bility and partiality to thd police on the part 
of the Magistrate in question. For the publi- 
cation of this article, the publisher and edi- 
tor are liable to be dealt with for contempt 
of Conrt and they camot be allowed to go 
unpmished merely because they have tendered 
an apology. 187 I.C. 308=41 Cr.L.J. 445 
1=1940 Bang. 70. See cdso 1933 Oudh 113. 
118. 






S. 3 ] The Indian Copyright Act (III op 1914 ). 




Oopyriglit Act, 1911, in its application to British India; It is hereby Anni»tA/^ 
as loUows: — 

CHAPTER I. 

Peeumdtabx. 

Short titifi and extent. „ This Act may be called The Indian 

CoPYBiGHO! Act, 1914. 

( 2 ) It extends to the whole of Britii^ India including Britidi Baluchis- 
tan, the District of Angul and the Sonthal Parganas. 

HeBnitioins ^ Unless there is anything repug- 

nant in the subject or context, — 

( 1 ) “the Copyright Act” means the Act of Parliament entitled the Copy- 
right Act, 1911; and 

(2) words and expressions defined in the Copyright Act have the aaiwA 
meanings as in that Act. 

CHAPTER II. 


3. 


Application of copyriglit 
Act to British. India mth 
adaptatiozis. 


CONSTBXTOTION AND MODIFICATION OF THE OOPTBIGHT ACT* 

In the application to British Ijidia of the Copyright Act (a copy of 
which Act, except such of the provisions thereof as 
are expressly restricted to the United Kingdom, is Set 
ont in the First Schedule), the following modifications 
shall be made, namely: — 

(1) the powers of the Board of Trade under section 3 in the case 
of worifes first published in British India, be exercised by the Governor-General 
in Council; 

(2) the powers of the Board of Trade under section 19 shall, as regards 
records, perforated rolls and other contrivances, the original plate of which was 


Sec. 1. — ^Distinction between ^copyrigh.ti 
and ‘patenti, 1938 A.L.J, 390, In a case re- 
lating to infringement of copyright, it is not 
only proper but essential that the case should 
be tried with the help of experts who might 
be appointed commissioners to investigate 
and report similarities. (Ihid.) The com- 
piler of a work in which absolute originality 
is by the very nature of the work excluded 
is entitled, without exposing himsdf to a 
charge of piracy, to make use of preceding 
works upon the subject, where he bestows 
such mental labour upon what he has taken, 
and subjects it to such revision and correc- 
tion as to produce an original result. But 
no one is entitled to convey the same infor- 
mation, merely with some additions. (Ibid,) 

Assignment of copyright— Direct words 
NOT used— Evidence op parties — ^Ip a guide. 
WTiere direct words are not used to convey 
a right and the matter is one of inference by 
implication from the phrases used, then the 
evidence of the parties, if they are not inter- 
ested one way or the other in the matter, is 
the surest of all guides as to the meaning of 
the phrases used, A.IJt. 1939 Dah. 433. 

Assignment— Future work.— There can- 
not possibly be a transfer of copyright or 
assignment of copyright in a non-existing 
work. Where there is no proof that the 
work was substantially completed at the time 
whmi document transferring copyright was 
drawn up and on the face of it the docu- 
ment refers to a future work copyright can- 
not be transferred by it. 41 PJJGt. 879= 


A.I.B. 1939 Lah. 433. Assignment of— Be- 
gistration not necessary. I.L.B. (1939) A. 
275=AXB. 1939 AH. 305=1939 AX.J. 71. 

Infringement— Burden op Proof.— In an 
action for infringement of a copyright, it is 
not for the defendsHtt to prove that there 
has been no infringement. It is for the 
plaintiff, on whom the onus lies, to prove 
that in fact there has been an infringement. 
I.L.E. (1939) Bom. 295=41 Bom.LB. 530= 
A.I.B. 1939 Bom, 347. Author agreeing to 
grant to publishers sole and exclusive licence 
to piint, publish and sell Lis work — Agree- 
ment is merely a publishing rarrongsmen^ 
and does not amount to an assigwment of 
copyright, S &3 I.L,B. (1938) Lah. 84=40 
P.L.B. 622=A.I.E. 1938 Lah. 173.^ ‘Where 
a person produces and publishes a picture of 
an idol with several variations and points of 
difference and embellishments which are the 
result of Ms own imagination, he acquires a 
copyright in the reproduction, as it is an ori- 
ginal work containing skill and artistic merit. 
If another person brings out a picture of the 
same idol with the same variations and points 
of difference and embdlisbments, he £bf ran- 
ges the copyright of the former, in the pic- 
ture. The test and the best way of detect- 
ing the piracy in an alleged infringing work 
is to make a careful examination of it to see 
whether any of the deviations and mist^ss 
wMch artistic licence permits iu the original 
have been reproduced in the alleged infringe 
ing copy. 46 BomX.IU 679. 
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made in BritM India, be exercised by the Central Government ; and the con- 
nrmation of Parliament shall not be necessary to the exercise of any of fhgaa 
powers; ^ 

(3) the references in section 19, sub-section (4) and in section 24, sub- 
section (1), to arbitration shall be read as references to arbitration in aecor- 
o^ce with me law for the time being in force in that part of British In dia Jn 
which the dispute occurs; 

(4) as regards works tie authors whereof were at the time of the waTri«» 
of the worfe resident in British India, and as regards works first published in 
British India, the reference in section 22 to the Patents and Designs Act, 1907, 
shall be construed as a reference to the Indian Patents and Designs Act, 1911, 
• and the reference in the said section to section 86 of the Patents and Designs 
Act, 1907, idiall be constmed as a reference to sction 77 of the Indian Patents 
and Designs Act, 1911; 

(5) as regards works first published in British India, the reference in 
section 24, sub-section (1), pro^so (a), to tibe London Gazette and two London 
newspapers shall be construed as a reference to the Gazette of India and two 
newspapere published in British India;. and the reference in proviso (h) of the 
same sub-section of the same section to the 26th day of Jtdy, 1910, shall, as 
regards works the authors whereof were at the time of making of -^e words 
resident in British India, and as regards works first published in British India, 
be construed as a reference to the 30th day of October, 1912. 

4 . (1) In the case of works first published in British India, eopyr^ht 
Moflification of copyright shall be subject to this limitation that the sole right to 

8s regards translaticm. of produce, reproduce, perform or publish a translation 
worta first pnblishod in of the work shall subsist only for a period of ten 
British India. years from the date of the first publication of the work : 

Provided that if within the said period the author, or any peraon to whom 
he has granted permission so to do, publishes a ti-anslation of any such work in 
any lan^iage, copyright in such work as regards the sole right to produce, re- 
produce, perform or publish a translation in that language shall not be subject 
to the limitation prescribed in this sub-section. 

(2) For the purposes of sub-section (1) the expression “author” includes 
the legal representative of a deceased autiior. 

5. In the application of the Copyright Act to musical works the authors 

whereof were at the time of the making of the works 
Musical works made by j-ggi^ent in British India, or to musical works first 
^ ' published in British India, the term “musical work” 

5iaU, save as otherwise expressly provided by the 
Copyright Act, mean “any combination of melody and harmony, or either of 
them, which has been reduced to writing.” 

6. (1) Copies made out of British India of any work in which copyright 

subsists, which if made in British India would 
mpo tatwm. o p es. infringe copyri^t, and as to which the owner of the 
copyright gives notice in writing by himself or his agent to the Chief Customs 
officer, as defined in the Sea Customs Act, 1878, that he is desirous that such 
copies should not be imported into Britidi Inffia, shall not be so imported, -and 
shall, subject to the provisions of this section, be deemed to be prohibited 
imports wilhin the meaning of section 18 of the Sea Customs Act, 1878. 


Sec. 5. — There cannot be an mfrm^meni 
of performing right m a imisieal oompM- 
tion (asamni]^ it* to exist) unless there has 
been a public performance of the musical 
composition by the defendant. A musical 
composition is performed by audible repro- 
duction, by the voice or by musical ins^- 
ments or by mechanical methods of r^ro- 


duction. Where not a word of a song is re- 
peated in my form in a talkie fXm esacept 
that the title of the song is fhrovm on the 
film at the outset tMs does not constitute in- 
fringement of performing right in musical 
composition. 187 1,0, 449=21 P.L.T. 355 
=A.I.B. 1940 P.C. 55 (P.C.). 
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(2) Before detaining any such copies, or taking any further proceedings 
with a view' to the confiscation thereof, such Chief Customs oificer, or any other 
officer appointed by ^[the Chief Customs authority] in this behalf, may require 
the regulations under this section, w'hether as to information, security, condi- 
tions or other matters, to be complied with, and may satisfy himself, in accor- 
dance W'ith these regulations, that the copies are such as are prohibited by this 
section to be imported. 

(3) The Central Government may, by notification in the Official Gazette 
make relations, either general or special, respecting the detention and collo- 
cation of copies the importation of which is prohibited by this section, and the 
conditions, if any, to be fulfilled before such detention and confiscation; and 
may, by such relations, determine the information, notices and security to be 
given, and the evidence requisite for any of the purposes of this section, and the 
mode of verification of such evidence. 

(4) Such regulations may apply to copies of all works the importation of 
copies of which is prohibited by this section, or diflierent regulations may be 
made respecting different classes of such works. 

(5) The regulations may provide for the informant reimbursing the 
^[Central Goveimment] all expenses and damages incurred in respect of any 
detention made on his information, and of any proceedings consequent on such 
detention, and may provide that notices given under the Cop 3 nright Act to the 
Commissioners of Customs and Excise of the United Kingdom, and communi- 
cated by that authority to any authority in British India, shall be deemed to 
have been given by the owner to the said Chief Customs officer. 

(6) This section shall have effect as the necessary modification of section 
14 of the Copyright Act. 

CHAPTER III. 

Penalties. 


Offences in respect of 
infringing copi«. 


7, If any person knowingly — 


LEG'. EEF. 

1 Substituted for the words “the Local 
Government” by Act IV of 1924, Sch. 

2 Substituted for “Secretary of State for 
India in Council” by A-0., 1937. 


Sec. 7. — ^The mere failure of an author to 
make the payment prescribed by sec. 5 of 
Act XX of 1847 does not deprive him of his 
copyright in his book. On the other hand, 
the proviso to sec. 14 of the Act definitely 
states the contrary. It is only the right to 
sue under that Act that is prohibited if the 
registration fee has not been paid. 53 H.L.J. 
529=105 1.0. 669=1927 M. 981. The proce- 
dure about payment of fees prescribed by 
Act XX of 1847 has no place in the present 
Act ni of 1914, and therefore a oomplaint 
under see. 7 of the new Act cannot be thrown 
out on the ground of non-payment of fees.' 
(I6id.) An acquittal wiU be set aside in re- 
vision in a case where the Court below has 
proceeded on a wrong view of the law, and 
where the matter is of great importance to 
the complainant in his position as author of 
a book, whicli, if the acquittal stands, will 
be pirated by the accused who will secure 
for himself the gains that ought legitimately 
to go to the complainant. (I&id.) Under 
the old Act “copyright” did not include the 
exclusive right of translation but the author 
of a book who made a translation of it was 
entitled to a copyright in it as if it were 
Cr. G M.-I-29 


an original work. 13 A.L.jr. 636=16 OrX. 
J. 656=30 1,0. 480; offence when complete. 
28 P.B. 1916 (Or.). On this section, see also 
51 M. 180. 

Colourable Imitation — Question op pact. 
— The question whether there has been an in- 
fringement of oop;^ght depends on whether 
a colourable imitation has been made. 'Whe- 
ther a .work is a colourable imitation of 
another is a question of fact. Similarity is 
a great point to be considered but mere simi- 
larity is not enough. A conglomeration of 
similarities which cannot be mere coinci- 
dence is evidence of infrinirement. 126 I.C, 
197=51 C.L.X 243=34 C.t7.N. 540. But see 
a^o 142 I.C. 815=1933 P.C. 26=64 M.L.J. 
193 (P.C.). Infringement of copyright of 
pic'tw/. 56 '— Offending pictures must be copies 
of substantial portion of copyright pictures. 
112 I.C. 784=30 Cr.L.J. 16=33 C.'^.N. 172. 
As to infringement of right in a misical 
composition, see 52 L.W. 10=1940 P.C. 55 
(P.O.). ' In a criminal proceeding stailied for 
infringement of copyrightl of books the 
order was ^‘summon the accused under sec. 7, 
Act III of 1914.” From the order it did not 
appear under which clause of sec. 7 the ac- 
cused was being summoned nor was it clear 
from the order sheet that the accused knew 
under what clause of see. 7 he was going to 
bo tided. EeW, that the accused had not 
had a fair trial. 152 T.O. 248=1934 P. 522. 
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Ptmishment 

couvictioii. 


on second 


(o) makes for sale or hire any infrii^ng copy of a work in which copy- 
right subsists; or 

* (b) se^ or lets for hire, or by way of trade exposes or offers for sale 
or hire, any infiringing copy of any such work; or 

(c) distributes infringing copies of any such work, either for the pur- 
poses of trade or to such an extent as to affect prejudicially the owner of the 
copyright; or 

(d) by way of trade exhibits in public any infringing copy of any such 
work; or 

(e) imports for sale or hire into British India any infringing copy of 
any sudi work;, 

he shall be punishable with fine which may extend to twenty rupees for 
every copy dealt with in contravention of this section, but not exceeding five 
hundred rupees in respect of the same transaction. 

8. If any person knowingly makes, or has in his possession, any plate for 

, - 1 i * the pxupose of making infringing copies of any work 

pnr^^TTnif’Si£- copyright subsists, or knowingly an^or his 

ing copies. private profit causes any such work to be performed 

in public without the .consent of the owner of the 
copyright, he shall be punishable with fine which may extend to five hundred 
rupees. 

9. If any person, after having been previously convicted of an offence 
punishable under section 7 or section 8, is subse- 
quently convicted of an offence punishable under 
either of these sections, he shall be punishable with 

simple imprisonment which may extend to one month, or with fine which may 
extend to one thousand rupees, or with both. 

10. (1) The Court before which any offence under this Chapter is tried 
may, whether the alleged offender is convicted or not, 
order that all copies of the work or all plates in the 
possession of the alleged offender, which appear to it 
to be infringing copies, or plates for the purpose of 
making infringing copies, be destroyed or delivered 

up to the owner of the copyright, or otherwise dealt with as the Court may 
think fit. 

(2) Any person affected by an order under sub-section (1) may, within 
thirty days of the date of such order, appeal to the Court 4o which appeals 
from the Court making the order ordinarily lie ; and such appellate Court may 
direct that execution of the order be stayed pending consideration of the appeal. 

11. No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try 
any offence against this Act. 

12. The provisions of this Chapter shall not 
apply to any case to which section 9 of the Copyright 
Act, regarding Hie restrictions on remedies in the case 
of a work of architecture applies. 

GEBAPTER IV. 

MlSOEIiUANEOUS. 

13. Every suit or other civil proceeding regard- 
ing infringement of copyright shall be instituted and 
tried in the High Court or the ‘Court of the District 
Judge. 


Power of Court to dis- 
pose of infrijigiiLg copies 
or plates for purpose of 
maMug infringing copies. 


Cognizance of offences. 


Saving m case of jn- 
fringement by construction 
of buildixig. 


Courts having civil juris- 
diction regard^ infringe- 
ment of copyri^t. 


Sec. 13. — ^Madras Citjr Civil Court bag no 
jurisdiction tb try a suit for infringement 
of copyright. Sec, 3, City Civil Court Act, 


gives general jurisdiction to the City Civil 
Court, but Iftie Copyright Act which deals 
with the special subject-matter of copyright 
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14. - No suit or other civil proceeding instituted after the 30th of October, 

1912, regarding infringement of copyright in any 
Effect of^tt-registration the author whereof was at the time of making 

under Act XX 0 8 7. resident in British India, or of any book 

first published in British India, shall be dismissed by reason only that the regis- 
tration of such book had not been effected in accordance with the provisions of 
the Indian Copyright Act, 1847. 

15. The enactments mentioned in the Second Schedule are hereby repealed 

_ , . . to the extent specified in the fourth column thereof. 

‘ ' [Repealed by Act XII of 1927.] 

THE FIRST SCHEDULE. 

Portions of the Copyright Act applicable to British India. 


(See section 3.) 
COPYRIGHT ACT, 1911. 
[1 & 2 Geo, V, Ch. 46.] 


CfONTENTS. 


Sections. 

PART I. 

Imperial Copyright. 

BigMs, 

1. Copyriglit. 

2. Infringement of copyright. 

3. Term of cop^glit. 

4. Compulsory licences. 

5. Ownership of copyright, etc. 

Civil Bemedies, 

6. Civil remedies for infringement of 
copyright, 

7. Rights of owner against persons pos- 
sessing or dealing with infringing copies, 
€t\e. 

8. Exemption of innocent infringer from, 
liability to pay damages, etc. 

9. Restriction on remedies in the case of 
architecture. 

10. Limitation of actions. 

* * * 

Importatiim of Copies, 

* * * 

14. Importation of copies. 

Delivery of Books to IMfories, 

15. Delivery of copies to British Museum 
and other libraries. 

Special provisions as to certain works, 

16. Worhs of joint authors. 

17. Posthumous works. 

18. Provisions as to Government publica- 
tions. 

19. Provisions as to mechanical instru- 
ments. 


Sections. 

20. Provisions as to political ^eeches. 

21. Provisions as to photographs. 

22. Provisions as to designs registrable 
under 7 Edw. VII, c. 29. 

23. IV'orks of foreign authors first pub- 
lished in parts of His Majesty^s dominions 
to wliich Act extends. 

24. Existing works. » 

Application to British poasessions, 

25. Application of Act to British Domi- 
laions. 

26. Legislative powers of self-governing 
dominions. 

27. Power of Legislatures of British 
possessions to pass supplemental legislation. 

28. Application to protectorates. 

PART IL 

International Copyright. 

29. Power to extend Act to foreign 
works. 

30. Application of Part II to British 
Possessions. 

PART ni.. 

StIPPLBMENTAL PEtOVlSIONS. 

31. Abrogation of common law rights. 

32. Provisions as to Orders in Council. 

. 33. Saving' of University copyright. 

34. Saving of compensation to certain 
libraries. 

35. Interpretation. 

36. Repeal. 

37. Short title and commencement. 

SCHEDtlLES. 


[16th December, 1911. 

An Act to amend and consolidate the law relating to copyright. 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice 
and consent ofi the Lords Spiritual and Temporal, and Commons in this present 
Parliament assembled, and by the authority of the same, as follows : — 

dearly restriete jurisdictioii fio hestr a suit 1937 Mad. 94. 

or proceeding relating to copyright to the Sao. 14.— Effect of non-registration. Bee 
High Court and the District Courts. A.I.E. 63 MX.J. 629=105 LO. 669, 
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PART I. 

Impebiaij Copyright. 

Bights. 

1. (1) Subject to tiie provisions of this Act, copyright shall subsist 

Copyright throughout the parts of His Majesty’s dominions to 

® ' which this Act extends for the term hereinafter men- 

tioned ill every original literary, dramatic, musical and artistic work, if — 


fciECS. 1 AND 2, Geo. V., c. 46— Law be- 
poeb—Extent op copyright. — ^Evem under 
the Copyright Act, XX of 1S47, copyright is 
infringed not merely by printing and publi- 
cation but also by performance of the works. 
;J8 aW.N. 611=3934 C. 671. The Imperial 
Copyright Act of 1911 is applicable to India 
under the Indian Copyright Act except in so 
far as it has been modified by the latter Act. 
The sole right to offer for side the copyright 
in certain dramas belongs to the owner of the 
copyright and hence an advertisement by 
another claiming that he had the right to 
sell the same, clearly comes under the defini- 
tion of the word “Infringement” of “copy- 
right”. The language of sec. 2 of the Im- 
perial Copyright Act is wide enough to in- 
clude not only a sale of the copyright by a 
person not entitled to sell the same but also 
an attempted sale, and the owner can in such 
a case daim a declaration and if necessary 
an injunction. Wherever the advertisements 
circtdated, there is a cause of action for the 
plaintiff and jurisdictfion for the Courts. 1944 
A.L.X 496. 

Construction op Act. — ^All laws which put 
a restraidt upon human activity and enter- 
pn'se, must be construed in a reasonable and 
generous spirit. Under the guise of a copy- 
right a plaintiff cannot ash the Court to dose 
aU the avenues of research and scholarship 
and all frontiers of human knowledge. 1934 
L. 777. 

Sec. 1 (1). — *^OnginaV^ does not relate ioi 
hdeas, 46 M:.L.J. 637=51 LA, 109=48 B. 
308=28 O.W.17. 613=1938 A.L.J. 390. The 
law’s of copyright do not protect ideas. Its 
protection falls within the patent laws. Wliile 
a patentee has the sole right to use his in- 
vention within certain limits and if anybody 
uses the patent, though on independent in- 
vestigations, there is infringement of the 
patent. In the case of an infringement of 
copyright, it must be shown that the defen- 
dant has derived his work from the plain- 
tiffs. LL-B, (1938) All. 370=1938 A.L.J. 
390=A.IJfc. 1938 All. 266. The compiler of 
a niork in vjTneh alisolate originality i$ "by this 
^ery nature of the worjc excluded is entitled, ■■ 
mthout exposing himsdf to a charge of 
piracy, to make use of preceding works upon 
the subject, where he bestows such mental 
labour upon what he Ws takmi, and subjects 
it to such revision and correction as tb pro- 
duce an original result. But no one is entit- 
led to convey the same information, merdy 
with some additions. I.L.B. 1938 All, 370= 
1938 A.L.X 390=1938 All. 266. Where cer- 
tain tables (for instances list of dates and 
abridgement from post office guide) inserted 
in The plaintiff’s diary are oiigiaal in the 


'sense that the tables were arranged by some- 
body, and are not to be found elsewhere, 
copyright may well subsist in thfem. The 
collection of such tablets is a compilation 
which is entitled to copyright. (1943) 1 AU. 
E. B. 322 (O.A.). 

Original Works include photographs 
taken from paintings, drawings or other pho- 
togTaphs, or from engravings from pictures. 
(1868) L.B. 3 Q.B. 387; 37 L.XQ.B. 161; 
(1869) L.B. 4 Q.B. 715; 39 L.J..Q.B. 31. If 
current traditional poems embodying the 
main incidents of legend are given a literary 
form demanding considerable powers of 
adaptation and polishing, the result is an 
original literary work within the meaning of 
see. 1. 42 C.W.N. 541=1938 Cal. 591. A 

man who gets another to sing or recite tra- 
ditional poems for the espress purpose of 
recording the words and then publishes the 
record, is entitled to a copyright. 178 1,0. 
106=42 aW.N. 541=1938 Cal. 594. 

“Artistic work”. — ^Means not merely the 
suggestion of the subject of a painting ss 
executed by another. (1890) 25 Q.B.I). 99; 
or the employer of a photographer, (1883) 
11 Q.B.U. 627; 52 L.J.Q.B. 767; distinguish- 
ed in (1896) 2 Ch. 531; 65 L.X Oh. 41. In 
Kenrich, v. Lavyrenoe, (1890) 25 Q.B.I). 99, 
cards with a hand holding a pencil in the act 
of completing a cross in a ballot paper were 
hell unprotected. It woiUd appear that the 
work must be something — apart from work 
specifically included in the definitions in sec. 
35 — ^that is capable of being printed and 
published, ^se (1908) 1 K.B. 821; 77 L.J. 
KJB, 577; (1921) 1 6h. 503; 90 L.J. Oh. 318. 

Architect’s copyright. — ^In or about 1912 
H & Sons employed the firm i8 & B a's archi- 
tecta in connection with buildings which 
shortly afterwards were erected on part of 
the premises of H & Sons. In 1935 S & 
Sons employed M as their architect in con- 
nection with as extension of the original 
building.' The claim in the action was made 
by the sequels in title of 8 & B, who alleged 
that the buildings put up in accordance with 
H plans, and the plans themselves, infring- 
ed the copyright vested in the plaintiffs both 
in the artistic design of the buildings for 
which 8 & B were responsible and in the re- 
lative plans. _ The main defence was that it 
was impUeit in the transaction between S & 
Sons and 8 8b B that BL & Sons and any 
architect employed by them should stand 
authorised to do what in fact had been done. 

Beld,' that (i) no such term can be implied 
in the origin^ transaction on the facta of 
this case. (iQ An architectural plan •fi'ndfl 
its meaning and purpose in the' use to which 
it is put and the copyright vests in the archi- 
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(a) in the ease of a published work, the work was first published within 
such parts of His Majesty’s dominions as aforesaid; and 

(b) in the case of an unpublished work, the author was at the date of 
the making of the work a British subject or resident within such parts of His 
Majesty’s dominions as aforesaid; 

but in no other works, except so far as the protection conferred by this Act is 
extended by Orders in Council thereunder relating to self-goveining dominions 
to which this Act does not extend and to foreign countries. 

(2) For the purposes of this Act, ^‘copyright” means the sole right to 
produce or reproduce the work or any substantial part thereof in any material 
form whatsoever, to perform, or in the ease of a lecture to deliver, the work or* 
any substantial part thereof in public; if the work is unpublished, to publish 
the work or any substantial part thereof ; and diall include the sole right — 

(a) to produce, reproduce, perform, or publish any translation of the 

work; 

(b) in the case of a dramatic work, to convert it into a novel or other 

non-dramatie work; 


tect in regard to the building as well as the 
plans. The builder is only part of the 
machinery employed in the prodnction of the 
structure which embodies the design and 
ideas of the architect. For copyright pur- 
poses, :hs author of the architectural work 
of art is the author of the plans and not the 
builder. (Hi) 'though the damages are pre- 
sumably at large to a certain extent, the 
Court should proceed in fixing the same on 
tbe basis of considering what sum might 
fairly have been charged for a licence to use 
the copyright for the ptiipose for which it 
was used and one is entitled to take into ac- 
count all the surrounding circumstances in 
exaedy the same way as one is entitled to do 
in the case of the invasion of a common law 
right of property. (1941) 3 All. -E.B. 144 
(Ch. D.). 

Sec. 1 (1) (b).— The Act does not define 
"fbp date of the mahmgj^ It is submitted 
that such date does not mean the completion 
of the work, but it must be in so advanced a 
state that some more or less permanent re- 
cord of it exists. Thus a mere idea or art- 
istic conception cannot <fiaim copyright. See 
(1887) 19 Q.B.r>. 629, 636; 56 L.J . 553; 

and as to proving the commencement' of 
writing a play, see (1893) 2 Q.B. 308. 

Title op a. work. — ^In general a tUle is 
not hy itself a proper subfect-matter of copy^ 
right As a rule a title does not involve 
literary composition and is not sufficiently 
substantial to justify a claim to protection. 
That statement does not mean that in parti- 
cular cases a title may not be on so extensive 
a scale and of so important' a character as 
to be a proper subject of protection against 
being copied. Where theme of a fibn is 
different from that of a song the use for the 
film of a title of song is too nnsub- 
atantial to constitute infringement of liter- 
ary copyright. 187 I.C. 449=21 P.Tj.T, 355 
=52 L.W. 10=A.LE. 1940 P.C. .55 (P.C.). 
M^usieal composition, see 52 L.W. 10—1940 
P.O. 55 (P.C.). 

Broadcast op perpormaxce op musical 
WORK — Infringement op copyright — Liabi- 
lity OP BROADCASTERS.— The acoustic repre- 


sentation of a musical work by means of 
wirdess so that the musical work is heard 
many miles away from the transmitting stu- 
dio or place of 'actual performance, is a per- 
formance (public or private) of the work 
mthin the meaning of sec. 19 of the Copy- 
•riglit Act. Here it is necessary to remem- 
ber that the sole right of the owner of the 
musical work is to perform it in public, and 
that any one may perform the work in pri- 
vate. The original performance in the stu- 
dio may be, and generally will be, a per- 
formance in private. In such a case the 
broadcasted performance at the receiving 
end, if in public and unlicensed, will be an 
infringement of copyright at that place. If 
there is merely a broadcast from the studio 
where the piece is performed in studio, there 
is obviously no x^erformance in public at all. 
A broadcast’ per is not an acoustic repre- 
sentation of the work. If the broadcast is 
picked up only by listeners in private it 
might be difficult to establish that there is a 
public performance; for each performance 
would be separate and each would be pri- 
vate. But a broadcast to aU and sundry lis- 
teners will include hotels and other places of 
ent'ertaimnent or refreshment who, if not 
forbidden, will perform the piece to a num- 
ber of members of the public, and such a 
performance will be a public performance 
within the meaning of the Act by the owners 
or occupiers of those places; for their ac- 
tions in connection with the receivers which 
have been installed there and which they 
control have caused the public performances 
to take place. "Wliether the studio perfor- 
mance is public or private, if the persons 
who are responsible for that performance are 
ateo responsible for the broadcasting of the 
piece, there is no doubt that they have faci- 
litated the performance of the work in pub- 
lic by any listener who is in a position to 
use a loud-speaker and thus to perform the 
piece in public. The question as to the 
position of the broadcasters in such a case, 
so far as regards infringement, is answered 
by the language of sec. 1 (2) of the Act. It 
i> sqfficient to show that they he-ve '^authori- 
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(c) in the case of a novel or other non-dramatio work, or of an artistic 
work, to convert it into a dramatic work, by way of performance in public or 
otherwise; 

(d) in the case of a literary, dramatic, or musical work, to make any 
record, perforated roll, cinematograph film, or other contrivance by means of 
which the work may be mechanically performed or delivered ; 

and to authorise any such acts as aforesaid. 

(3) For the purposes of this Act, publication, in relation to any work, 
means the issue of copies of the work to the public, and does not include the 
performance in public of a dramatic or musical work, the delivery in public of 
A lecture, the exhibition in public of an artistic work, or the construction of 
an architectural work of art, but, for the purposes of this provision, the issue 
of photographs and engravings of works of sculpture and architectural woAs 
of art shall not be deemed to be publication of such works. 

2. (1) Copyright in a work shall be deemed to be infringed by any person 


sed” the performance in public of the works; 
and this will generally be established by 
proving that list'eners with a licence were 
entitled to tune in their receivers and thus 
to perform the musical works in question in 
public as well as in. private. 188 I.C. 237= 
A.I.R. 1940 P.C. ni (P.C.). The principal 
object of the Copyright Act, 1911 is to safe- 
guard the property of authors or their 
transferees in their copyright) and if em- 
ployers of labour were entitled to cause com- 
positions to be performed before their em- 
ployees merely by buying a piece of music 
or gramophone* record or paying for the ordi- 
nary licence for a broadcasting set, an au- 
thor would very soon have his public seri- 
ously diminished and the protection of the 
Act would be to a great extent illusory. 
Accordingly the diffusion of music by broad- 
cast and gramaphone records with loudspeak- 
ears in a factory to the workmen, amounts to a 
performance in public and an infringement 
of copyi'ight. [(1943) 1 A11.E.R. 288, affir- 
med.] (1943) Ch. 367=112 L.J. (Oh.) 148 
= (1943) 1 A11.E. R. 413 (O.A.). 

ISec. 1 (2): “Some Substantial pakt”, — 
Means some material and substantial part. 
(1878) 3 A.C. 483; 47 L.J. C.P. 545. 

Lectuee. — ^A reporter of a speech may 
have copyright in the report. (1900) A.C. 
539; 69 L.J. Ch. 699. 

Sec. 1 (2) (a ) : 'Reproduce”. — T hese 
words do not include the representation of a 
picture ' by a iatlem vivmtj formed .by 
grouping in the same way as the figures in 
the picture living persons dressed in the 
same way and placed in the same attitudes 
as the figures in the picture. (1894) 2 Oh. 
1; 63 L.J. Gh. 417. 

Sec. 1 (2) (c). — ^A person who employs 
another to adapt a foreign play is not the 
“author’^ of the adaptation. (1856) 25 L. 
jr, C.P. 127. 

Seo. 1 (2) (d). — The term *^nusicckl worh?^ 
is not defined in the Act; but see the par- 
tially repealed definition in sec. 3 of the 
(English) Musical Copyright Act, 1906. An 
arrangement for the pianoforte of the score 
of an opera by a person other than the com- 
poser of the opera 5s an independent musical 
composition, of which the person who ar- 


ranges the score for the pianoforte, and not 
the composer of the original opera, is the 
“author or composer.” (1867) L.R, 3 Q.B 
223; 37 L.J.Q.B. 84. See also 52 L.W. 10* 
=A.I.R. 1940 P.C. 55 (P.O.). 

“And to Authorize any such acts Afore- 
said.^' — ^In the absence of any stipulation to 
the contrary, the vendor of a copyright may, 
after the sale of the copyright sell any 
copies which were printed before such sale. 
(1869) L.R. 7 Eq. 418. The word “autho- 
rise in see. 1 (2) of the Act covers any- 
thing done with the knowledge and coimi- 
vance of a person. 1939 Rang.L.R, 121= 

A. I.R. 3939 Rang. 266. 

Sec. 1 (3); “Copies”. — ^No dejSnifcion is 
given in the Act as to what will constitute 
a ^^copy”. But see (1905) 1 Ch. 519; 74 L.J. 
Ch. 304; (1898) 14 T.L.R. 550; 55 Sol. J. 
272. 

“Issue of Copies of the work to the 
Public”. — ^Under the Copyright Act, 1842, 
the legislature only contemplated publication 
within the country. (1868) L.R. 3 iI.L. 300; 
37 L.J. Ch. 454; but this was altered by the 
International Copyright Act, 1886, and the 
Orders in Council thereunder. Even gratuit- 
ous circulation would seem to amount to a 
publication. See (1852) 12 C.B. 177; 2 V. & 

B. 23. ' 

Sec, 2: Copyright in Compilation.— 
Though a book is a compilatioiL from other 
works and is not original, the fact that its 
contents have been arranged on a new plan 
will give the compiler a copyright in the 
book. 43 A. 412=61 I.C. 394=19 A. L.J*. 
180. Where in an action for breach of copy- 
right of a book much stJress was laid by the 
plaintiff upon similarities with regard to the 
plan of the book, the scheme, upon phraseal 
identities and certain mistakes. Held, that 
the evidence was fantastic, and such , actual 
coincidences as do exist were quite explica- 
ble; and should be explained that both the 
authors had^ to rely upon the accumulation 
of information which had been made by 
many anihora before them, and to wbieb. they 
have had to have reeoniae in wiitang their 
boohs. 1933 Ai.J. 393=1933 P.O. 26=64 
39 O.W.N. 94fc:61 OJt 
J, 573, See 1933 AiJ, 390; 126 XO. 
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TTifriTigftmAT.t of copy- the OTOier of the copy- 

right. ^ does anything the sole right to do which is by 

• this Act conferred on the owner of the copyrio'ht’ 

Provided that the following acts shall not constitute an of 

copyright: — 

(i) Any fair dealing with any work for the purposes of private study 
research, criticism, review, or newspaper summary : 

197=34 O.W.N. 540. 


What Amounts to Waiver op Copyright. 
—34 I.C. 357=14 A.L.J. 724=38 A. 484. 

Tine Arts — Copyright in — English and 
Indian Law. — The Fine Arts Copyright Act 
(25 and 26 Vic., C. 68) does not extend to 
any part of the British Dominions outside 
the United Kingdom. [(1903) A.C. 496y F.] 
In England before the Statute of Anne (8 
Anne, c. 19) there was no copyright at com- 
mon law for an author or a pubHsher in his 
productions. 22 Bom.L.B« 808=57 I.C. 592 
1=44 B. 720 (4 H.L.O. ’BIS; 19 B. 557, 
FoU.). • 

Test op infringement op copyright — 
DA3i£AGES Directory. — 67 LC. 983. Innocence 
is no defence to a charge of infringement of 
copyright. The ofPence is complete even if 
the offender authorises the performance of 
a musical piece without any Imowledge of 
infringing the rights of any other person. 
32 P.L.R. 20=124 I.C. 894=1930 P.C. 314 
(P.C.). The question, what is an infringe* 
ment of an author’s copyright is frequently 
one of great difBLculty, and is one which 
must depend upon the circumstances of each 
particular case, having regard to the nature 
, of the work into which the pirated parts are 
imported, and the value and extent of the 
infringement. See 1878 A.C. 483; 47 L.J. 
C. P. 545 and (1873) L..R. 8 Exch. 1; 45 LJ, 
Ex. 28, where the defendant was hdd to 
have been guilty of an infringement of copy- 
right in publishing copies of aU the car- 
toons which had appeared in Punch relating 
to the Emperor Napolean HI. Although 
there are some subjects which must lead to 
the same result if accurately performed, the 
compiler has a right to restrain others from 
using the result of his labours,- or to sue him 
for doing so, as in the case of translations. 
(1814) 3 V. & B. 77; roadboolm, (1807) 1 
East 358; directories. (1806) 12 Ves. 270; 
(1809) 16 Ves. 269; (1866) L.R. 1 Eq. 697; 
35 L.J. Ch. 423; (1870) L.B. 5 Oh. 279; the 
heading of trades directors though the 
letterpress consists only of advertisements. 
(1893) 1 CUx. 218; 62 L.J. Oh. 404; statisti- 
cal tables, (1867) L.R. 3 Eq. 718; 36 L.J. 
Oh. 729, diaries, (1872) L.E. 14 Eq. 431; 41 
L.J. Oh. 781; a telegraph code, (1884) 26 
Oh. D. 637; 63 L.J. Oh. 589, or law reports 
(1823) cited in 5 Ves. 709; (1838) 3 Myl. & 
Or. 711; (1840) 11 Sim. 51; 9 L.J. Oh. 323. 
In such cases the question is whether the 
alleged infringement is a legitimate use of 
the author’s publication, in the fair exercise 
of a mental operation' deserving the charac- 
ter of an original work. (1810) 17 Ves. 422; 
11 B.B. 118. As to trade catalogues; see 
(1875) LK. 19 Eq. 623 and (1882) 21 Oh. D. 


369; 52 L.J, Ch. 67, As to dramatisatioii 
of novel, see (1890) 63 L.T. 762. To obtain 
protection, a work must have literary value. 
Protection has been in the case of a photo- 
graph album. (1886) 33 Oh. D. 546; 55 "LJ. 
Ch. 892 and a ]^rforated card, (1882) 47 L, 
T. 539; 52 L.J. Ch. 107. It has been held 
that a f(Uir abridgment is no infringement of 
a copyright. (1740) 2 Atk. 141; 3 ib. 269; 

5 Ves. 709; (1785) 1 Bro. 0.0. 451, cited in 

3 Swanst. 679; (1761) Ambl. 402; (1801) 5 
Ves. 709; and sae 93 L.J.P.C. 113; but there 
appears to be reason for doubting the sound- 
ness of those decisions: See Scrutton on 
Copyright, 2nd Edn. at page 126, Every Day 
St. Vol. I, pp. 616-517. An of a 

booJc after the coming into force of Act HI 
of 1914 may under certain circumstances 
amount to a reproduction of a substantial 
part of a book and therefore come within the 
rule of prohibition. 154 1.0. 207=1934 A. 
922. See also 48 Bom. 308=51 I.A. 109= 
46 M.L.J. 637 (P.C.). With respect to 
encyclopaedias and compilations of that kind, 
a certain licence is allowed in extracting 
passages from other works. (1807) 1 Camp. 
94; (1817) 2 Swans. 428; (1839) 8 LJ. Oh. 
141, Quotations (vre necessary for the pur- 
pose of reviewing, and quotations for such a 
purpose are not to have the appellation of 
piracy affixed to' them; but quotations may 
be carried to the extent of manifesting pira- 
tical intention. (1826) 2 Buss.' 393; (1846) 
10 Jur. 420. As to music, see (1835) 1 Y. 

6 0. 288; 4 L.J. Ex. Eq. 21. Sm^rities 
due to nC^e comddence are not an infringe- 
ment. (1911) 28 T.L.B. 69. The register- 
ed owner of a copyright in a work is entitled 
to havo all the unsold, copies of a piratical 
edition delivered up to him for his own use, 
without making any compensation for the 
cost of production or publication. (ISST) 
3 K & jr. 581. In (1887) 12 A.C. 326; 57 
L.J.P.O. 2 in which a professor of the Uni- 
versity of Glasgow was held by the House 
of Lords in 1887 to be entitled to restrain 
other persons from publishing his lectures — 
delivered orally to students on payment of 
fees — ^was decided independently of the Lee- 
tures Copyright Act of 1835, which though 
it preserved the law, was silent as to wlmt 
the law was. A r&prtrter has copyright m 
his own report. (1900) A.O. 539 ; 69 L.J, 
Ch. 699. 

Unpublished wore — Ooepybigbt in.— 
Where P purchased the right to publidi and 
sell 90 songs composed by D and Gorily 
afterwards JO sold 40 of these to M, who pub- 
lished the same and sold them, held, that P 
was entitled to sue for an injnu<^on res- 
training him from publishing and (leUing 'fiie 
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(ii) 'Where the author of an artistic work is not the owner of the copy- 
right therein, the use by the author of any mould, cast, sketch, plan, model, or 
study made by him for the purpose of the work, provided that he ‘does not 
thereby repeat or imitate the main design of that work; 

(iii) The making or publishing of paintings, drawings, engravings, or 
photographs of a work of sculpture or artistic craftsmanship, if permanently 
situate in a public place or building, or the making or publishing of pa inting s, 


4:0 songs in violation of the right exclusive- 
ly acquired by him. 12 L.W, 151=39 M.L. 
J. 341=59 LC. 229. 

Book produced by author after further 
STUDIES AND RESEARCH. — ^Every man can take 
what is useful from the original work, im- 
prove, add and give to ^he public the whole, 
compromising the original work, with the 
additions and improvements; and in such a 
case there is no invasion of any right. But 
a copy, much less a servile copy of a work 
cannot be allowed. Where in a case of in- 
fringement of copyright, the new book is a 
work which the author has produced after 
further studies, and represents the result of 
ten years of researcli work, and represents 
a mature art and a greater wealth of details 
in depicting the various incidents, and the 
imagery is of a superior type and there are 
fresh incidents and details, which are the 
result of researches made by the qpthor into 
works which had existed before as well as 
those which came into existence after the 
first work had been written and published; 
the two works are substantially different and 
there is no infringement of copyright. 1934 
L. 777. 

Law Reports— Extracts by Reporter. — 
A plaintiff copyright is infringed when the 
defendant reproduced not only the judg- 
ments but also part of the plaintiff’s reports 
not forming parts of judgments and facts 
collected by the plaintiff from the records 
of cases. The reporter has no copyright in 
the reports of judgment, but he has protec- 
tion of the law in selecting and reporting 
cases whicli he obtains by expenditure of 
time, labour and money. 26 I.O. 30=18 C. 
W.N. 1078. 

Injunction. — ^In a suit for a perpetual in- 
junction against the defendants who, it was 
alleged, had infringed the plaintiff’s copy- 
right by copying a large number of judg- 
ments from the plaintiffs’ journal 'Lahore 
Law Times” and compiling and publishing 
a book called ''Consolidated Revenue Rul- 
ings,” it appeared that allegation refer- 
red to the rulings portion only of the 'Law 
Times” and that of past years; secondly, the 
defendants’ publication consisted not merely 
of Lahore rulings, but those of other places 
as well; thirdly, the plaintiffs had, by bring- 
ing out a similar book at a cheaper price, 
substantially reduced the chance of a loss to 
themselves; lastly,- the trial Court had, by 
directing the defendant to keep a separate 
account of their sales, amply safeguarded 
their interests. in the circumstances, 

a temporary injunction was not necessary. 
1938 L. 448 =34 B.L.R. 249. But also 
1931 L, 624. The power of the Court to 


grant a temporary injunction is not limited 
by the absence of any finding on the ques- 
tion of jurisdiction which has been raised in 
the case. Prma fade until such a question 
is decided in the negative, a Court has juris- 
diction to do all acts and take any action 
that may be sanctioned by law in connection 
with the case. 132 LC. 586=1931 L. 624. 

Abridgment — Merely Selecting Pas- 
sages AND KNITTING THEM TOGETHER NO IN- 
FRINGEMENT— RAW material or the ORIGINAl, 
WORKS ARB OPEN FOR CONSULTATION FOR ALL 
— ^USE OP ANOTHER’S AND SKILL ONLY 

IS PROHIBITED.— 48 B. 308=51 LA. 109= 
1924 P.C. 75=46 M.L.J. 637 (P.C.). On 
appeal from 23 Bom.L.R. 1299 the word 
"original” does not mean that the work must 
be the expression or original or inventive 
thought. Copyright Acts are not concerned 
with the origin of ideas, but mth the ex- 
pression of thought; and in the case of "lite- 
rary work with the expression of thought in 
print or writing”, (Ibid.) The originality 
which Is requir^ relates to the expression, 
which must be in an original or novel form, 
but the work must not be copied from ano- 
ther work, that is, it should not originate 
from another. (Ibid). See aZw 1934 All. 
922. 

Evidence. — ^Tn an. action for breach of 
copyright the plaintiff relied iq)on the inttizb 
sie evidence to be derived from a compari- 
son of the two works; and urged that on 
comparison between the two works it wiSuld 
be found that there wag such an accumula- 
tion of similarities, of like omissions, of 
plan, of phrases, of mistakes, that the infer- 
ence was irresistible that defendant did in 
fact have her work before him before he 
composed his work. Held, that the Board 
were not prepared to say that in the case of 
two literary works intrinsic evidence of that 
kind might not be sufficient to establish a 
ease of copying even if the direct evidence 
was all the other way and appeared to be 
evidence that could be accepted; but such 
evidence must be of the most cogent force 
before it could be accepted as against the 
oath of respectable and responsible people 
whose evidence otherwise would be believed 
by the .Court. 1933 A.L.J. 393=1933 P.C. 
26=64 M.L.J. 193 (P.C.). See also 126 LC. 
197=34 C.W.N-. 540. 

Presumption — ^Burden op Proof. — ^W here 
the defendants in an action for damages for 
infringement of copyright in respect of a 
work do not put into issue the existence of 
the copyright in the work, there is an irre- 
buttable presumption that the alleged work 
was a work in which copyright existed and 
that the plaintiff was the owner of the copy- 
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drawii^s, engravings or photographs (which are not in the nature of architec- 
tural drawings or plans) of any architectural work of art ; 

(iv) The publication in a collection, mainly composed of non-copyright 
matter, hona fuie intended for the use of schools, and so described in the title 
and in any advertisements issued by the publisher, of diort passages from 
published litferary works not themselves published for the use of schools in which 
copsoTght subsists : provided that not more than two of such passages from 
works by the same author are published by the same publisher within five years, 
and that the source from which such passages are taken is acknowledged; 

(v) The publication in a newspaper of a report of a lecture delivered in 
public, unless the report is prohibited by conspicuous written or printed notice 
aflSsed before and maintained during the lecture at or about the main entrance 
.of the building in which the lecture is given, and, except whilst the building is 
being used for public worship, in a position near the lecturer; but nothing in 
this paragraph shall affect the provisions in paragraph (i) as to newspaper 
summaries; 

(vi) The reading or recitation in public by one person of any reasonable 
extract from any publShed work. 

(2) Copyright in a work shall also be deemed to be infrii^ed by any 
person who — 

(a) sells or lets for hire, or by way of trade exposes or offers for sale or 
hire; or 

(b) distributes either for the purposes of trade or to such ah extent as to 
affect prejudicially the owner of the copyright ; or 

(c) by way -of trade exhibits in public; or 

(d) imports for sale or hire into any part of His Majesty’s dominions to 
which this Act extends, 

any work which to his knowledge infringes copyright or would infringe 
copyright if it had been made within the part of His Majesty’s dominions in or 
into which the sale or hiring, exposure, offering for sale or hire, distribution, 
exhibition, or importation took place. 


proviso does not say that not more than two 
passages from each work of the same author 
are published, but says "not more than two 
passages from work by the same author”. 
Obviously, the proviso is not intended to pro- 
tect A ,nian who brings out an unauthorized 
edition of a poet's poems by taking out two 
poems out of each of many works published 
by him separately. Whether when 

a number of poems are brought out in one 
volume the whole volume is to be considered 
a literary work of the author or whether each 
separate poem in that volume is to be con- 
sidered as separate literary work. 55 AU. 
564=1933 A.L.a*. 791=1933 All. 474. 

COPYKIGHT — ^ASSIGNltfENOV— W hat amounts 
TO— Saub op first edition op certain num- 
ber OP COPIES, EFFECT OP.— A sale of a first 
edition of 1,100 copies of a certain book, to 
be published in a particular form, amounts 
to an assignment of an interest in the copy- 
right until the last copy is sold. Until ifeen 
the purchaser has the right exclusively to 
the copyright, at 'any rate as far as the right 
to publish the book in any form is concern- 
ed. It is not merely a sale of a right to 

? rint and sdl 1,100 copies in the particular 
orm. 62 CfaL 57=39 C.W.N. 224. 

Cr. C. M.-T— 30 


I’right. In this class of cases, the Court 
should be reluctant' to sit us experts and to 
decide the question of infringement of copy- 
right without the aid of expert evidence. 
The proper course, in sudi cases, is to get 
the opinion of e:^erts who might be ap- 
pointed Commissioners to investigate ^d 
report on the matters in issue. The opinion 
and findings of experts are not conclusive on 
the Court, but may be re?viewed on excep- 
tions. 39 C.L.J. lk=81 I.C. 754=1924 G. 
595. The defence of having had no reason- 
able ground for suspecting that the perfor- 
mances of a musical 'piece would be infriiige' 
ment of copyright should be proved by the 
defendants affirmatively. 1930 A.C. 377— 
124 LC. 894=1930 P.C. 314 (P.C.). mere 
a person complaining of infringement of his 
copyright produces the book and the certifi- 
cate of registration of the copyrigh^ the 
burden of proving tiiat the portion. of the 
book which had been copied by the accused 
was also contained in a previous book pub- 
lished by the accused's father and that tiie 
complainant had, therefore, no subsisting 
copyright at the time of the infringement, 
is on the defence. 131 I.O. 865—1931 A.I/. 
X 304=1031 A. 353. 

Sbo. 2 (1) Proviso: Construction,— The 
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(3) Copyright in a work shall also be deemed to be infringed by any per- 
son who for his private profit permits a theatre or other place of entertainment 
to be used for the performance in public of the work without the consent of the 
owner of the copyright, unless he was not aware, and had no re^onable ground 
for suspecting, that the performance would be an infringement of copyright. 


3. The term for which copyright shall subsist shall, except as otherwise 

n*-.™ expressly provided by this Act, be the life of the 

^ ‘ author and a period of fifty years after his death: 

Provided that at any time after the expiration of twenty-five years, or in 
the case of a work in which copyright subsists at the passing of this Act thirfy 
years, from the death of the author of a published work, copyright in the work 
shall not be deemed to be infringed by the reproduction of the work for sale if 
the person reproducing the work proves that he has given the prescribe notice 
in writing of his intention to reproduce the work and that he has pain in the 
prescribed manner to, or for the benefit of, Ihe ovmer of the copyright royalties 
in respect of all copies of the work sold by him calculated at the rate of ten per 
cent, on the price at which he publishes the work ; and, for the purposes of this 
proviso, the Board of Trade may make regulations prescribing the mode in 
which notices are to be given, and the particulars to be given in such notices, 
and the mode, time, and frequency of the pa;paent of royalties, including (if 
they think fit) regulations requiring payment in advance or otherwise securii:^ 
the payment of royalties. 

4. If, at any time after the death of the author of a literary, dramatic, or 
musical work which has been published or performed 


CompulBory licences. 


in public, a complaint is made to the Judicial Com- 


mittee of the Privy Council that the owner of the copyright in the work has 
refused to republish or to allow the republication of the work or has refused to 
allow the performance in public of the work, and that by reason of such refusal 
the work is wit^eld from the public, the owner of the copyright may be order- 
ed to grant a licence to reproduce the work or perform the work in public, as 
the ease may be, on such terms and subject to such conditions as the Judicial 
Committee may thrnk fit. 


Ownerdiip of 
etc. 


. , . 6. (1) Subject to the provisions of this Act, 

copjngit, jjjg author of a work shall be the first owner of the 
copyright therein: 


Provided that — 

(a) where, in the ease of an engra^ng, photograph, or portrait, the plate 


Ssa 2 (3): “Foe the Peepoemance in 
PUBLIC”. — ^The performance in public, tliough 
not necessarily for profit will be infringe- 
ment, (1884) 13 Q.B.D. 843; 53 LXQ.B. 
338. See (1911) 27 T.L.E. 554, To con- 
stitute infringement, it is not necessaiy to 
show thati the defendant knowingly inVaded 
the right. See (1859) 29 L.XC.P. 20. 

"Consent of tee owner of the Copy- 
right”. — ^It need not be in ‘the handwriting 
of t^ie author, and may be given by any 
agent having due authority, (1855) 16 C,B. 
517; 24 L.J.C.P. 169; further, (1856) 25 
L.XaP. 127; 17 C.B. 427; (1888) 20 Q.B.D. 
378; 57 L.XQ.B. 227, Under the English 
Dramatic Copyright Act, 1833, such person 
only was liable who, hy himself or his agent, 
actually took part in the representation- 
which was a violation of the copyright^ and 
therefore the landlord of the rooms in which 
the performance took place was not, as such, 
liable. (1849) 8 C.B. 836; 19 L.XO.P. 33; 
and see further as to this point. 5 B. & S. 


751; (1864) 17 C.B. (N,S.) 418; 33 L.XC.P. 
319. As to infringement ly a co-owvAsr, see 
(1916) 2 KB. 325; 85 L.XKB. 1504. As to 
proof of infrmgeTnent ly mterrogatories, see 
(1887) 18 Q.B.D, 625. 

Sec. 3. — If a copyright is shown to have 
subsisted when Act IXi of 1914 came into 
force, the period of copyright aubstjtnted by 
tliat Act would be 50 years from the death 
of the author. Where the complaint for in- 
fringement is made after the new Act the 
question to be considered is whether the copy- 
light was subsisting under the new Act and 
not whether it was subsisting under the old 
Act XX of 1847. 131 I,C. 865=1931 'A.L, 

X 304=A.I.R. 1931 All. 353. 

Sec. 5,— See 1930 A,C, 377=124 10. 894 
=1930 P.O. 314. 

Sec. 5 (1) (a).— A Jimband can prcWM 
the exhibition of a photogrctph of Ms wifle 
and cMldren, the inference being that the 
wife who ordered the photograph acted as 
the husband's agent. (1901) 18 T.LJ&. 126. 
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or other original was ordered by some other person and was made for valuable 
consideration in pursuance of that -order, then, in the absence of any agreement 
to the contrary, the person by whom such plate or other original was ordered 
shall be the first owner of the copyright; 

(5) where the author was in the employment of some other person 
under a contract of service or apprenticeship and the work was made in the 
course of his employment by that person, the person by whom the author was 
employed shall, in the absence of any agreement to the contrary, be the first 
owner of the copyright, but where the work is an article or other contribution 
to a newspaper, magazine, or similar periodical, there shall, in the absence of 
any agreement to the contrary, be deemed to be reserved to - the author a right 
to restrain the publication of the work, otherwise than as part of a newspaper, 
magazine, or similar periodical. 

(2) The owner of the copyright in any work may assign the right, either 
wholly or partially, and either generally or subject to limitations, to the United 
Kingdom or any self-governing dominion or other part of His Majesty’s domi- 
nions to which this Act extends, and either for the whole term of the copyright 
or for any part thereof^ and[ may grant any interest in the right by licence, but 
no such assignment or grant shall be valid unless it is in writing signed by the 
owner of the right in respect of which the assignment or grant is made, or by 
his duly authorized agent: 

Provided that, where the author of a work is the first owner of the copy- 
right therein, no assignment of the copyright, and no grant of any interest 
therein, made by him (otherwise than by will) after the passing of this Act shall 
be operative to vest in the assignee or ^antee any rights with respect to the 
copyright in the work beyond the expiration of twenty-five yeai*Si from the death 
of the author, and the reversionary interest in the copyright expectant on the 
termination of that period shall, on the death of the author, notwithstanding any 
agreement to the contrary, devolve on his legal personal representatives as part 


Seo. 5 (1) (&). — ^Tn order to give the pro- 
prietor of a periodical a copyright in articles 
composed for him by others, it is not neees'- 
sary that there should be an express contract 
that he should have the property in the copy- 
right. Where t^e defendants published a 
monthly perio^cal, professing to be a^ digest 
of the cases decided in the Courts during the 
previous month, and inserted among others, 
head-notes or marginal notes copied verba- 
tim from the plaintiff's pnblication, it was 
held that the defendants were guilty of 
piracy. (1855) 24 L-JT-aP. 175, See (1893) 
3 Ch. 218; "62 L.J. Ch. 404; approved in 
(1904) A.C. 17; 7 L-J-Ch. 85, and see (1859) 
29 L.jr.C.P. 20. The proprietor of an ency- 
clopaedia, who employs a person to write an 
article for publication in that work, cannot, 
without the writer’s consent, publish the 
article in a separate form, or otherwise than 
in the encyclopaedia,- unless the article was 
written on the t’erms that the copyiiglit 
therein should belong to the proprietor of 
the encyclopaedia for all purposes. (1848) 
16 Sim. 190; 17 L.J. Ch. 210. Wliere the 
publishers of a magazine employ and pay 
an editor, and the editor employs and payB 
persons for writing articles in tlxe magazine, 
'the copyright in such articles is not vested 
in the publishers under this section. (1846) 
16 L.J. Ch. 140. As to a map, Bee (1871) 
L,B. 6 Ch. 346; 40 L.J. Ch. 489. The re- 
publication of the- Christmas number of a 
perio^cal under a different title, form and 


price Is a "separate publication” of an article 
contained in such number, which the author 
is entitled to restrain. (1860) 1 J. and H. 
312. 

TaANSiATiON.-— The copyright of an Eng- 
lish work translated by a foreigner is in- 
fringed by a re-translation of it by an 
Englishman into English, (1858) 1 Drew. 

353; 22 L.J. Ch. 457. 

Sec. 5 (2).— 5|?e ALE. 1939 Lah. 433; 
1939 A.L.J. 71; A-LE. 1938 Lah. 173, cited 
under sec. 1, swpra. A sale, valid by the law 
of the country where made, has been held 
to pass the interest of the assignor. (1848) 
5 C.B. 860 (Eng.) Since the assignment or 
grant must be in writing. (1876) 4 Ch.D. 
419; 46 Ch. 103; evidence that the 
plaintiff in an action for printing a musical 
work acquiesced in the defendant's publica- 
tion of it six years ago does not raise a pre- 
sumption that the plaintiff has transferred 
Ids interest in the copyright; nor does a re- 
ceipt given by the plaintiff for money receiv- 
ed by him as the price of the copright, (1818) 
2 Stark. 382; or on admission of an assign- 
ment, ^id,; (1814) 4 Camp. 9, n.; (1723) 
Vin.^ Abr. "Books”, etc., 3, A receipt in 
writing for the price of the copyright oper- 
ates as an effectual assignment. 3 Macq. H. 
L. 611. It would seem that a copyright of 
a book not in existence can be assigned at 
law. (1906) 2 Ch. 550 ; 75 LJ-. Ch. 732, 
and the assignment may tsdce the form of an 
agreement to assign (♦&»&); but see (1839) 
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of his estate, and any agreement entered into by him as to the disposition of 
such reversionary interest shall be mill and void, but nothing in this proviso 
shall be construed as applying to the assignment of the copyright in a collective 
work or a licence to publish a work or part of a work as part of a collective 
work. 

.(3) Where, under any paitial assignment of copyright, the assignee be- 
comesl entitled to any right, comprised in copyright, the assignee, as respects the 
rights so assigned, and the assignor as respects the rights not assigned, ^aU be 
treated for the purposes of this Act as the owner of the copyright, and the pro- 
visions of this Act shall have effect accordingly. 

* Civil Remedies. 

6. (1) Where copyright in any work has been infringed, the owner of the 
, copyright shall, except as otherwise provided by this 

fringement of copyright. Act, be entitled to all such remedies by way of 

injunction or interdict, damages, accounts, and other- 
wise, as are or may be conferred by law for the infringement of a right, 

(2) The costs of all parties in any proceedings in respect of the infringe- 
ment of copyright shall be in the absolute discretion of the Court 

(3) In any action for infringement of copyright in any work, the work 
shall be presumed to be a work in which copyright subsists and the plaintiff 
shall be presumed to be the owner of the copyright, unless the defendant puts in 
issue the existence of the copyright, or, as the case may be, the title of the plaintiff, 
and where any such question is in issue, then — 

(n) if a name purporting to be that of the author of the work is printed 
or otherwise indicated thereon in the usual manner, the person whose name is 
so printed or indicated shall, unless the contrarj* is proved, be presumed to be 
the author of the work ; ^ 

(b) if no name is so printed or indicated, or if the name so printed or 


8 L.J. Cli. 216; (1838) 9 Sim. 151. On bank- 
ruptcy, the copyriglit would pass to tlie trus- 
tee without any writing. (1826) 2 Euss, 392. 
Actual payment is a condition precedent to 
the Testing of the copyright of the article 
in the proprietor of lie work; a contract 
for payment is not sufficient, (1851) 1 
Sim. 336; 20 L.J. Ch. 553. 

Sec. 6. — book containing selections from 
ihe works of different authors can be the 
subject-matter of copyright. The principle 
applicable to such cases is that one person 
is not} at liberty to use or avail himself of 
the labour which another has been at for the 
purpose of producing his work, and so take 
away the result of that other's labour, i,e., 
his property. 156 I.C. 841=A.I,R. 1935 

Lah, 282. Where the legal right of the 
plaintiff, namely, Ms copyright in a particu- 
lar book, was admitted and only its viola- 
tion by the threatened publication of an 
alleged similar book was not denied and it 
fur^er appeared that if the injunction was 
not issued irreparable injury or inconveni- 
ence might result to the plaintiff. SM, that 
it was a proper case in which a temporary 
injunction should be issued. Principles ap- 
plicable to grant of interlocutory injunctions 
considered. 132 l.C. 586=;1931 L. 624. See 
also 34 P.L.E. 249. In a case of infringe- 
ment of copyright the appHcation for tem- 
porary injunction is governed by sec. 6 of 
the Copyright Act and not by sec. 56 (/) of 
the Specific i^lief Act. 132 1.0. 586=1931 
Lah. 624. As to measure of damages, ttee 


(1898) 1 Ch. 58; 67 LiiT. Oh. 6; and as to 
when damages are recoverable, see (1899) 1 
Ir. E. 586. The owner of a copyright in any 
book has no right in a Court of equity to 
more than the usual account of the net pro- 
fits of all copies of the book. He haa no 
right to an account of the gross proceeds. 
(1857) 3 K. & J. 581. 

Secs. 6 and 7. — Where in a case of in- 
fringement of copyright the plaintiff asked 
for damages under sec. 6 on footing of 
the loss sustained and in the alternative un- 
der sec. 7 for the delivery of the unsold in• 
f ringing copies^ and damages on the footing 
of conversion in respect of the infringing 
copies. sold, and the Court awarded damages 
under see. 6 and also decreed delivery of the 
unsold copies, held, that the plaintiff could 
not claim damages under sec. 7 also. Quaere, 
whether the Court was justified in awarding 
damages under sec. 6 and also ordering deli- 
very of the unsold copies when the prayers 
had been cast in the alternative. 126 1.0. 
197=51 O.L.J. 243 = 34 C.W.N. 540. Though 
the remedies given by sec. 6, are not alterna- 
tive to those giv^ by sec. 7, yet when an 
owner of a copyright obtains damages under 
sec. 6, it often happens that he can recover 
nothing further in respect of damages under 
see. 7, Where the amount of damages awar- 
ded under sec. 6 covezs the price for permis- 
sion to^ publish the work in question, the 
author is not enl&tled to damages also under 
sec. 7. AXE. 1938 Lah, 173=40 PX.E. 
622. 


S. 14] 


237 


Thk Copykight Act Applicaw-k to BRirisii Ixdia. 


indicated is not the author s true n&tnc or the neme b\ which he is comtnonh* 
known, and a name purporting to be that of the publisher or proprietor of the 
work is printed or otherwise indicated thereon in the usual manner, the person 
whose name is so printed or indicated shall, unless the contrarj' is proved, be 
presumed^ to be the owner of the copyright in the work for the purposes of pro- 
ceedings in respect of the infringement of copyright therein. 


7. 


All infringing copies of any work in which copyright subsists, or of any 
substantial part thereof, and all plates used or intend- 
ed to be used for the production of such infrin^ng 
copies shall be deemed to-be the properly of the 
owner of the copyright, who accordingly may take 
proceedings for the recovery of the possession there- 
of or in respect of tlie conversion thereof. 


Rights of owner against 
persons possessing or deal- 
ing with infringing copie's, 
etc. 


8. Where proceedings are taken in respect of the infringement of the copy- 
right in any work and the defendant in his defence 

r alleges that he was not aware of the existence of the 

^la 1 1 y o jjj ^jjg ^ork, the plaintiff shall not be enti- 

tled to any remedy other than an injunction or inter- 
dict in respect of the infringement if the defendant proves that at the date of 
the infringement he was not aware, and had not reasonable ground for suspect- 
ing, that copyright subsisted in the work. 

9. (1) Where the construction of a building or other structure which in- 
Restriction on remedies fringes or which, if completed would infringe the 

in the case of architecture, copyright in some other work has been commenced, 

the owner of the copyright shall not be entitled to 
obtain an injunction or interdict to restrain the construction of such building or 
structure ox to order its demolition. 


Exemption ( 
infringer from 
pay damages, i 


(2) Such of ‘the other provisions of this Act as provide that an infringing 
copy iof a work shall be deemed to be the property of the owner of the copjr- 
right, or as impose summary penalties, shall not apply in any case to which this 
section applies. 

10. An action in respect of infringement of copyright shall not be coni- 
- . - . menced after the expiration of three years next after 

Lumtahon of actions. the infringement. 

^ ^ 

J2. * He * 

is! * * * * * 


Importation of Copies, 

14. (1) Copies made out of the United Kingdom of any work in which 

_ ^ - . copyright subsists which if made in the United King- 

. Importation of copies. would infringe copyright, and as to which the 

owner of the copyright gives notice in writing by himself or his agent to the 
Commissioners of Customs and Excise, that he is desirous that such copies 
should not be imported into the United Kingdom, shall not be so imported, and 
shall subject to the provisions of this section, be deemed to be included in the 


SBC, 7. — ^The offence is complete as soon as 
the book infringing the copyright is printed 
and consequence contemplated in sec. 179, 
Cr. P. Code, are not necessary for the com- 
pletion of the offence. 28 F.B. 1916 (Cfr.)=: 
38 I.C, 737=18 Cr.L.tr. 353. Under see. 7, 
aU infringing copies of any work in which 
copyright subsists, become the property of 
the owner of the copyright. He has, there- 
fore, a right to recover the possession of the 
infringing copies unsold and the price of the 
copies sold. 1938 A.L.X 390=AXB. 193a 


AU. 2(56. 

Sec. 8. — ^Where in an action for in- 
fringement of a copyright!, the defendant 
alleges that he was not aware of the exis- 
tence of the alleged copyright, in order to 
come within the provisions of sec. 8 of the 
English Copyright Act which has been ia- 
eorpoj ated in the Indian Act (III of 1914:), 
if ■?« for the defendant to aflege and prove 
that the infringement was innocent, 

(1939) Bom. 295=41 Bom.L.B. 530=A.I,B. 
1939 Bom. 347. 
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table of prohibitions and restrictions contained in section forty-two of the Customs 
Consolidation Act, 1876, and that section shall apply accordingly. 

(2) Before detaining any such copies or taking any further proceedings 
with a view to the forfeiture thereof under the law relating to the Customs, the 
Commissioners of Customs and Excise may require the regulations under this 
section, whether as to information, conditions, or other matters, to be complied 
vyith, and may satisfy themselves in accordance with those regulations that the 
copies are such as are prohibited by this section to be imported. 

(3) The Commissioners of Customs and Excise may make regulations, 
either general or special, respecting the detention and forfeiture of copies, the 
importation of which is prohibited by this section, and the conditions, if any, to 
be fulfilled before such detention and forfeiture, and may, by such regulations, 
determine the information, notices, and security to be given, and the e\ddence 
requisite for any of the purposes of this section, and the mode of verification of 
such evidence. 

(4) The regulations may apply to copies of all works, the importation of 
copies of which is prohibited by this section, or different regulations may be 
made respecting different classes of such works. 

(5) The regulations may provide for the informant reimbursing the 
Commissioners of Customs and Excise all expenses and damages incurred in 
respect of any detention made on his information, and of any proceedings con- 
sequent on such detention; and may provide for notices under my enactment 
repealed by this Act being treated as notices given under this section. 

(6) The foregoing provisions of this section shall have effect as if they 
were part of the Ctistoms Consolidation Act, 1876: Provided that, notwithstand- 
ing anything in that Act, the Isle of Man shall not be treated as part of the 
United Kingdom for Ae purposes of this section. • 

(7) The section shall, -with the necessary modifications, apply to the im- 
portation into a British possession to which this Act extends of copies of works 
made out of that possession. 

Delivery of Books to Libraries. 

15. (1) The publisher of eveiy book published in the United Kingdom 
shall, within one month after the publication, ddiver, 
Ddivery of copies to at his own expense, a copy of the book to the trustees 

British Museum, who shall give a written re- 
ceipt for it 

(2) He shall also, if written demand is made before the expiration of 
twdve months after publication, deliver within one month after receipt of that 
written danand or, if the demand was made *bef ore publication, within one month 
after publication, to some depot in London named in the demand a copy of the 
book for, or in accordance with the directions of the authority having the control 
of each of Ae following libraries, namely, the Bodleian Library, Oxford, the 
University Libraty, Cambri^fe, the Library of the Faculfy of Advocates at Edin- 
burgh and Ae Library of Trinity College, Dublin; and, subject to the provisions 
of this section,_the Natioml Library of Wales. In the case of an encyclopaedia, 
newspaiper, review, magazine, or work published in a series of numbers or parts, 
the written demand may include all numbers or pairts of the work which may be 
subsequently published. 

(3) The copy ddivered to the trustees of the British Museum shall be a 
copy of the ■whole book with all maps and illustrations belonging thereto, finished 
and coloured in the same manner as the best copies of the book are published, and 
shall be bound, sewed, or stitched together, and on the best' paper on which the 
book is printed. 

(4) The copy delivered for the other authorities mentioned in this section 
shall be on the paper on whi<A the largest number of copies of the book is 
printed for sale, and shall be in the like condition as the books prepared for sale. 
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(5) The boolffi of which copies are to be delivered to the National library 
of Wales shall not include books of such classes as may. be specified in regula- 
tions to be made by the Board of Trade. 

(6) If a publisher fails to comply with this section, he shall be liable on 
summary conviction to a fine not exceeding five pounds and the value of the book, 
and the fine shall be paid to the trustees or authority to whom the book ought to 
have been delivered. 

(7) For the purposes of this section, the expression “book” includes 
every part or division of book, pamphlet, sheet of letter-press, sheet of music, 
map, plan, chart or table separately published, but shall not include any second 
or subsequent edition of a book unless such edition contains additions or altera- 
tions either in the letter-press or in the maps, prints, or other engravings belong- 
ing thereto. 

Special Provisions as to certain Works. 

16. (1) III the case of a work of joint authorship, copyright shall subsist 
during the life of the author who first dies and for a 

Works of joint authors. 

of the author who dies last, whichever period is the longer, and references in 
this Act to the period after the expiration of any specified number of years from 
the dea.th of the author shall be construed as references to the period after the 
eicpiration of the like number ,of years from the death of the author who dies 
first or after the death of the author who dies last, whichever period may be the 
shorter, and in the provisions of this Act with respect to the grant of compulsory 
licences a reference to the date of the death of the author who dies last shall be 
substituted for the reference to the date of the death of the author. 

(2) Where, in the case of a work of joint authorship, some one or more 
of the joint authors do not satisfy the conditions conferring copyright laid down 
by this Act, the work shall be treated for the purposes of this Act as if the other 
author or authors had been the sole author or authors thereof : 

Provided that the term of the copyright shall be the same as it would 
have been if all the authors had satisfied such conditions as aforesaid. 

(3) For the purposes of this Act, “a work of joint authorship” means a 
work produced by the collaboration of two or more authors in which the contri- 
bution of one author is not distinct from the contribution of the other author or 


authors. 

(4) Where a married woman and her husband are joint authors of a work 
the interest of such married woman therein shall be her separate property. 

17. (1) In the case of a litera^, dramatic or musical work, or an engrav- 

_ , , ing, in which copyright subsists at the date of the death 

Posthumous works. 

ship at or immediately before the date of the death of the author who dies last, 
but which has not been published, nor, in the case of a dramatic or musical work, 
been performed in public nor, in the case of a lecture, been delivered in public, 
before that date, copyright shall subsist till publication, or perfonnance or deli- 
very in public, whichever may first happen, and for a term of fifty years thereafter 
and the proviso to section 3 of tfiis Act, shall, in the case of such a work, apply 
as if the author had ded at the <kte of such publication or performance or dehvery 
in public as aforesaid. 

(2) The ownership of an author’s manuscript after his death, where such 
ownership has been acquired under a totamentary disposition made hy the 
author and the manuscript is of a work which has not been published nor perform- 
ed in public nor delivered in public, shall be prima facie proof of the copyright be- 
ing with the .owner of die manuscript. 

18. ' Without prejudice to any rights or privileges of the Crown, where any 

work ‘has, whether before or after the commencement 
Provisi^ as to Govern- ^jg pj-gpared or published by or under 

ment publications. direction ,or control of IBs Majesty or any Gov- 
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ernment department, the copyright in the work shalL subject to any agreement 
with the author, belong to His Majesty, and in such case shall continue for a 
period of fifty years from the date of the first publication of the work. 

19, (1) Copyright shall subsist in regards perforated rolls, and other con- 
'trivances by means of which sounds tnay be mechani- 
cal instruments cally reproduced, ■ in like manner as if such contri- 

” vances were musical works, but the term of copyright 

shall be fifty years from the making of the original plate from which the contri- 
vance was directly or indirectly derived, and the person who was the owner of 
such original plate at the time when such plate was made shall be deemed to be 
the author of the work, and, where such owner is a body corporate, the body 
corporate shall be deemed for the purposes of this Act to reside within the parts 
of His Majesty’s dominions to which this Act extends if it has established a 
place of business within such parts. 

(2) It shall not be deemed to be an infringement of copyright in any 
musical work for any person to make, within the parts of His Majesty’s domi- 
nions to which this Act extends, records, perforated rolls or other contrivances 
by means .of which the work may be mechanically performed, if such person 
proves — 

(a) that such contrivances have previously been made by, or with the consent 
or acquiescence of, the owner of the copyright in the work ; and 

(b) that he has given the prescribed notice of his intention to make the 
contrivances, and has paid in the prescribed manner to or for the benefit of, the 
owner of the copyright in the work royalties in respect of all such contrivances 
sold by him, calculated at the rate hereinafter mentioned: 

Provided that 

(i) nothing in this provision shall authorise any alterations in, or omis- 
sions from, the work reproduced, unless contrivances reproducing the work sub- 
ject to similar alterations and omissions have been previously made by, or with 
the consent* or acquiescence of, the owner of the copyright, or unless such altera- 
tions or omissions are reasonably necessary fpr the adaptation of the work to 
the contrivances in question ; and 

(ii) for the puiposes of this provision, a musical work shall be deemed 
to include any words so closely associated therewith as to form part of the same 
work, but shall not be deemed to include a contrivance by means of which sounds 
may be mechanically reproduced. 

(3) The rate at which such royalties as aforesaid are to be calculated shall — 

(а) in the case of contrivances sold within two years after the commence- 
ment of this Act by the person making the same, be two and one-half per cent. ; 
and 

(б) in the case of contrivances sold as aforesaid after the expiration of 
that period, be five per cent. 

on .the ordinary retail selling price of the contrivance calculated in the prescri- 
bed manner, so however that the royalty payable in respect of a contrivance 


Seo. 19 does not in terms provide tliat the 
making of the record must he a lawful act 
or wifli the consent of the owner of the 
copyright in the original work, if such a 
person exisrs. But the section must be 
limited to a lawful making of the record. 
The copyright conferred by the section on 
the owner of the plate from which the record 
is made presupposes, therefore, that that 
plate came into existence lawfully. I.L.B. 
(1937) Bom. 724=39 Bom.L.B. 654=A.I.E. 
1937 Bom. 472. 'Where the original work 
is the subject-matter of the copyright, it ne- 
cessarily follows that the consent of the 
Owner of that copyright must be obtained 


to the making of the plate. Obviously it 
woidd be lawful for the owner to refus;e his 
consent. It would also be legitimate for him 
to give his consent subject to certain condi- 
ditions and those conditions may involve res- 
tricting the copyright which the owner of 
the plate would otherwise acquire under sec. 
19. Such copyright might he restricted in 
various ways, amongst others, by restricting 
the public performance of records made 
from the plate. (Ibid,) Quaere, — ^Whe- 
ther the 'rights which accrue to the maker of 
a record or plate under sec. 19, are subject 
or subsidiai’y to the rights of the owner of 
copyright in the original work? (Ibid.) 
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shall, in no case, be less than a half-penny for each separate musical work in 
which copyright subsists reproduced thereon, and, where the royalty calculated 
as aforesaid includes a fraction of a farthing, such fraction shall be reckoned as a 
farthing : 

Provided that, if, at any lime after the expiration of seven years from the 
commencement of this Act, it appears to the Board of Trade that such rate as 
aforesaid is no longer equitable, the Board of Trade may, after holding a public 
inquiiyj^, make an order either decreasing or increasing that rate to such extent as 
under the circumstances may seem just, but any order so made shall be provisional 
only and shall not have any effect unless and until confirmed by parliament ; but, 
\vhere an order revising the rate has been so made and confirmed, no further revi- 
sion shall be made before the expiration of fourteen years from the date of the 
last revision. 

(4) If any such contrivance is made reproducing two or more different 
works in which copyright subsists and the owners of the copyright therein are 
different persons, the sums payable by way of royalties under this section shall 
be apportioned amongst the several owners of the copyright in such proportions 
as, failing agreement, may be determined b}^ arbitration. 

(5) When any such contrivances by means of which a musical work may 
be mechanically performed have been made, then, for the purposes of this 
section, the owner of the cop)rright in the work shall, in relation to any person 
who makes the prescribed inquiries, be deemed to have given his consent to the 
making of such contrivances if he fails to reply to such inquiries within the pre- 
scribed time. 

(6) For the purposes of this section, the Board .of Trade may make 
regulations prescribing anything which under this section is to be prescribed, 
and prescribing the mode in which notices are to be given and the particulars to 
be given in such notices, and the mode, time, and frequency of the payment of 
royalties, and any such regulations may, if the Board think fit, include regula- 
tions requiring payment in advance or otherwise securing the payment of royal- 
ties. ' 

(7) In the case of musical works published before the commencement of 
this Act, the foregoing provisions shall have effect, subject to the following modi- 
fications and additions: 

(а) The conditions as to the previous making by, or with the consent or 
acquiescence of, the owner of the copyright in the work, and the restrictions as 
to alterations in or omissions from the work shall not apply; 

(б) The rate of two and one-half per cent, shall be substituted for the 
rate of five per cent, as the rate at which royalties are to be calculated, but no 
royalties shall be payable in respect of contrivances sold before the first day of 
July, nineteen hundred and thirteen, if contrivMces reproducing the same work 
had been lawfully made, or placed on sale, within the parts of His Majesty’s 
dominions to which this Act extends before the first day of July, nineteen hundred 
and ten ; 

(c) Notwithstanding any assignment made before the passing of this Act 
of the copyright in a musical work, any rights conferred by this Act in respect 
of the making, or authorising the making, of contrivances by means of which tlie 
work may be mechanically performed shall belong to the author or his legal perso- 
nal representatives and not to the assignees, and the royalties aforesaid shall be 
payable to, and for the benefit of, the author of the work or his legal personal 

representatives ; . , , . 

(d) The saving contained in this Act of the rights and interests arising 
from, or in connexion with, action taken before the commencement of this 
shall not be construed as authorising any person who has made contrivances by 
means of which the work may be mechanically performed to sell any such con- 
trivances, whether made before or after the passing of this Act, except on the 
terms and subject to the conditions laid doym in this section; 

Cr. C It[.-I— 31 
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(e) Where the work is a work on which copyright is conferred by an 
Order in Council relating to a foreign country, the cop 3 nright so conferred shall 
not, excq)t to such extent as may be provided by the Order, include any rights 
with respect to the mialdng of records, perforated rolls, or other contrivances by 
means of which the work may be mechsmically performed. . 

(8) Notwithstanding anything in this Act where a record, perforated 
roll, or other contrivance by means of which sounds may be raeclianically repro- 
duced has been made before the commencement of this Act, copyright shall, as 
from the commencement of this Act, subsist therein in like manner and for the 
•like term as if this Act had been in force at the date of the making of the original 
plate from which the contrivance was directly or indirectly derived: 

Pro'rided that — 

(1) the person who, at the commencement of this Act, is the owner of 
such original plate shall be the first owner of such cop)rright ; and * 

(«) nothing in this provision shall he construed as conferring copyright 
in any such contrivance if the making thereof would have infringed copyright in 
some other such contrivance, if this provision had been in force at the time of 
the malfing of the first-mentioned contrivance. 

20. Notwithstanding anything in this Act, it shall uot be an infringement 

of copyright in an address of a political nature deli- 
Provisions as to political yered at' a public meeting to publish a report thereof 
speeches. ^ newspaper. 

21. The term for which copyright shall subsist in photographs shall be 

fifty years from the making of the original negative 
■Provisicais as to photo- from which the photograph was directly or indirectly 

derived, and fte person who was owner of such nega- 
tive at the time when such negative was made shall be deemed to be the author 
of the work, and, where such owner is a body corporate, the body corporate 
shall be deemed for the purposes of this Act to reside within the parts of His 
Majesty’s dominions to which this Act extends if it has established a place of 
business within such parts. 

22. (1) This Act shall not apply to designs capable of being registered 

. . . under the Patents and Designs Act, 1907, except 

Provisions as to d^ipis designs which, thot^h capable of being so remstered, 
vfi. c S. ^ are not used or inWed to be used as models or 

patterns to be multiplied by any industrial process. 

(2) General rules under section 86 of the Patents and Designs Act, 1907, 
may be made for determining the conditions under which a design shall be deemed 
to be used for such purposes as aforesaid. 

23. If it appears to His Majesty that a foreign country does not give, or 
has not undertaken to give, adequate protection to 
the works of British authors, it shall be lawful for 
His Majesty by Order in Council to direct that such 
of the provisions of this Act as confer copyright on 
works first published within the parts of His 

Majesty’s dominions to which this Act extends, shall 
.not apply 'to works published after the date specified in the Order, the authors 
whereof are subjects^ or citizens of such foreign courrtiy, and are not resident 
in His Majesty’s dominions and thereupon those provisions shall not apply to such 
works. 

24. (1) Where any person is immediately before the commencement of 

Seo. 20. — 'OPublic meeting** is not defined isting book. Whatever copyright he had at 
in this Act, but see sec. 4 of the English Law the commencement of the Act was continued 
of Libel Amendment Act, 1888 (51 and 52 in his favour. 154 LO. 207=1934 All. 922. 
Vic., c. 64). An entry in the Copyright Begister Book 

SEa 24. — Under sec. 24 no new right was under see. 3 of the previous Copyright Act 
conferred on an author in -respect of an ex- is .pmna fade .endenc^ of the proprietorship 


Works of foreign au- 
thors first published in 
parts of His Majesty*s do- 
minions to which Act ex- 
tends. 
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■ Existing works. • entitled to any such right in any work as is 

' ^ specified in the first column of the First Schedule to 

this Act, or to any interest in such a right, he shall, as from the date, be entitled 

to the substituted right set forth in the second column of tibat schedule, or to 
the same interest in such a substituted right, and to no other right or interest, 
and such substituted right shall subsist for the term for which it would have 
subsisted if this Act had been in force at the date when the work was rhade and 
the work had been one entitled to copyright thereunder : 

Provided that — 

(^) if author of any work in which any such right as is specified in 
£ column of the First Schedule to this Act subsists at the commencement 

.of this Act has, before that date, assigned the right or granted any interest 

•therein for the whole term of the right, 5ien at the date when, but for the pas- 
sing of this Act, the^ right would have expired the substituted right conferred 
by this section shall, in the absence of express agreement, pass to the author of 
the work, an(J any interest therein created before the commencement of tiiis Act 
and then subsisting shall determine; but the person who immediately before the 
date at which the right would so have expired was the owner of the right or 
interest shall be entitled at his option either— 

(i) on giving such notice as hereinafter mentioned, to an assignment of 

the right or the grant of a similar interest therein for the remainder of the term 
of the right for such consideration as, failing agreement, may be determined by 
arbitration; or ^ s s . y 

(ii) without any such assignment or grant, to continue to reproduce or 
perform the work in like manner as theretofore subject to tiie payment, if 
demanded by the author within three years after the date at which the right 
would have so pcpired, of such royalties to the author a£, failing agreement, 
may be determined by arbitration, or where the work is incorporated in a collec- 
tive work and the owner of the right or interest is the proprietor of that collec- 
tive work, without any such payment; 

The notice above referred to must be given not more than one year nor 
less than six months before the date at which the right would have so expired, 
and must be sent by registered post to the author, or, if he cannot with reason- 
able diligence be found advertised in the London Gazette and in two London 
newspapers; 

(&) where any person has, before the twenty-sixth day of July nineteen 
hundred and ten, taken any action whereby he has incurred any expenditure or 
liability in connexion with the reproduction or performance .of any work in a 
manner which at the time was lawful, or for the purpose of or with a view to 
the reproduction or performance of a work at a time when such reproduction or 
performance would, but for^the passing of this AcJ, have been lawful, nothing 
in this section shall diminisfi or produce any rights or interests arising from or 
in connexion with such action which are subsisting and valuable at the said date 
unless the person who by virtue of this section becomes entitled to restrain such 
reproduction or performance agrees to pay such compensation as failing agree- 
ment, may be determined by arbitration. 


of the person mentioned therein, but the ab- 
sence of that proTision from the new Copy- 
right Act does not make it any the less evi- 
dence when the new Act grants to the owners 
of existing copyrights, rights at least as 
-valuable as the rights given under the repeal- 
ed Act. Sec. 14 of the Indian Evidence Act 
can, therefore, be invoked*to make such evi- 
dence admissible. A High Court can in such 
cases interfere under sec. 15 of the Charter 
Act. 30 I.O. 721=16 CrX,L 673. If a 


copyright is shown to have subsisted when 
Act ire of 1914 came into force the period 
of copyright substituted by that Act would 
be 50 years from the death of the author. 
Wliere the complaint for infringement is 
made after the new Act the question to be 
considered is whether the copyright was sub- 
sisting under the new Act .And not whether 
it was subsisting under the old Act XX. 131 
I.C. 865=1931 A.L.J,- 304=1931 -AU. 353. 
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(2) For the purposes of this section, the expression “author” includes 
the legsi personal representatives of a deceased author. 

(3) Subject to the provisions of section 19, sub-sections (7) and (8) and 
of section 33 of this Act, copyright shall not subsist in any work made before 
the commencement of this Act, otherwise than under, and in accordance with 
the prjovisions of this section. 

Application to British Posisessiofis. 


25. (1) This Act, except such of the provisions thereof as are expressly 
restricted to the United Kingdom, shall extend 
Aprtication _ of Act to throughout His Majesty’s dominions: Protdded that 
Bnbsh dommions, extend to a self-governing dominion, un- 

less declared by the Legislature of that dominion to be in force therein ri&er 
without any modifications or additions, or with such modifications Md admtions 
rdating exclusively to procedure and remedies, or necessary to a,dapt this Act 
to the circumstances of the dominion, as may be enacted by such Legislature. 

(2) If the Secretary of State certifies by notice published in the London 
Gazette that any self-governing dominion has passed legislation under wmch 
works, the authors whereof were at the date of 'the making of the works British 
subjects resident elsewhere than in the dominion or (not being British subjects) 
were resident in the parts of His Majesty’s dominions to which this Act extends, 
enjoy within the dominion rights substantially identical with those conferred by 
this Act, ihen, whilst such legislation continues in force, the dominion shall, for 
the purposes of tiie rig^its conferred by this Act, be treated as if it were a 
dominion to which this Act extends ; and it shall be lawful for the Secretary of 
State to give such % certificate as aforesaid, notwithstanding that the remedies 
for enforcing the rights, or the restrictions on the importation of copies of 
works, manufactured in a foreign country, under the law of the dominion, differ 
from those under this Act. 


26. (1) The legislature of any self-governing dominion may, at any time, 
, repeal all or any of the enactments relating to cop 3 ’- 
sefeSSS doSws.° right passed by Parli^ent (including this Act) so 

far as they are -operative within that dominion: Pro- 
vided that no such repeal shall prejudicidly effect any legal rights existing at 
the time of the repeal, and that, on this Act or any part thereof being so repeal- 
ed by the Legislature of self-governing dominion, that dominion shall cease to 
be a dominion to which this Act extends. 


(2) In any self-governing dominion to which this Act does not extend 
the enactments repealed by this Act shall, so far as they are operative in that 
dominion, continue in force, until repealed by the Legislature of that dominion. 

(3) Where Hrs Majesty in Council is satisfied that the law of a self-gov- 
erning dominion to which this' Act does not extend provides adequate protection 


Seo. 25, — The cetificate hy the Secretary 
of State, tmaer sec, 25 (2), (Bnglidi) Copy- 
right Act^ has merely the effect of briagiiig 
into operation the provision that the Domi- 
nion in respect of which the certifeate is 
issued should, for the purposes of the rights 
conferred by the (English) Act (but for 
those pu^oses only), be treated as ^ it were 
a Dominion to which the Act extended. Thus 
although under sec. 1, (English) Act, an au* 
thor writing in a Dominion wotld not, when 
the (English) Act was passed, have any 


copyright under the (English) Act, the ef- 
fect of the certificate would be that such an 
author would become a person entitled to 
‘*the rights conferred” by the (Engliifii Act). 
Hence the authors in that Dominion will 
have the same rights under the (EngH^) 
Act, within the area to which that Act ex-' 
tends as they would have if the Act extend- 
ed to the Dominien. But the certificate does 
not and cannot extend the (English) Act to 
the Dominion, if it is not in force there. 171 
1.0. 406=A.I.B. 1937 P,0. 326 (P.O.). 
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within the dominion for the works (whether published or unpublished) of 
authors who at the time of the making of the work were British subjects resi* 
dent elsewhere than in that dominion, His Majesty in Council may for the pur- 
pose of giving reciprocal protection, direct that this Act, except such parts (if 
any) thereof as may be specified in the Order, and subject to any conditions con- 
tained therein shall, vrithin the parts of His Majesty’s dominions to which' thi.s 
Act extends, apply to works the authors whereof were, at. the time of the 
making of. the work, resident \rithin the first-maitioned dominion, and to works 
first published in that dominion ; but, save as provided by such an Order, works 
the authors whereof were resident in a dominion to which this Act does not 
extend shall not, whether they are British subjects or not, be entitled, to any 
protection under this Act except such protection as is by this Act conferred oii 
works first published vdthin the parts of His Majesty’s dominions to which this 
Act extends : 

Provided that no such Order shall confer any rights within a self-gov- 
erning dominion, but the Governor in Council of any self-governing dominion to 
which this Act extends, may, by Order, confer within that dominion tiie like 
rights as His Majesty in Council is, under the for^[oing provisions of this sub- 
section, authorized to confer within other parts of His Majesty's dominions. 

For the purposes of this sub-section, the expression “a dominion to wliich 
this Act extends” includes a dominion which is for the purposes of this Act 
to be treated as if it were a dominion to which this Act extends, 

27. The Legislature of any British possession to which this Act extends' 

Power of Legislatures of prorisions of this 

British possessions to pass Act in its application to the possession, but, except so 
supplemental legislation. far 'as such modifications and additions relate to pro- 
cedure and remedies, they shall apply only to works 
the authors whereof were, at the time of the making of the work, resident in 
the possession, and to works first published in the possession. 

28. His Majesty may, by Order in Council, extend this Act to any territo- 

, . lies under His protection and to Cyprus, and, on the 

r^Aphcation to protecto- tnaldng of any such Order, this Act shall, subject to 

the provisions of the Order, have effect as if the 
territories to which it applies or Cyprus were part of His Majesty’s dominions 
to which this Act extends. 


PART II, 

International Copyright. 


Power to extend Act fo 
for^gn works. 


29. (1) His Majesty may, by Order in Council, 
direct that this Act (except such parts, if any, there- 
of as may be specified in the Order) shall apply — 


(a) to works first published in a foregn country to which tlie Order 
relates, in like manner as if they were first published within the parts of His 
Majesitys dominions to which this Act extends ; 


(6) to literaiy, dramatic, musical, and artistic works, or any class there- 
of, the authors w'hereof were, at the time of the making of the works, subjects 
or citizens of a foreign country to which the Order relates, in like manner as if 
the authors were British subjects : 


(c) in respect of residmce in a foreign country to which the Order relates, 
in like manner as if such residence were residence in the part.s of His Majesty’s 
dominions to which this Act extends : 


and thereupon, subject to the provisions of this Part of this Act and of the Order 
this Act shall apply accordingly: 

Prorided that— 


(i) before making an Order in Council under this section in respect of 
any foreign country (other than a country which His Majesty has entered into 
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a convention tdating to copyright),' His Majesty shall be satisfied that that 
foreign country has made, or has undertaken to make, such provisions, if any, 
as it appears to His Majesty expedient to require for the protection of words 
entitled to copyright under the provisions of Part I of this Act ; 

■ (ii)- the Order in Council may provide that the term of copyright within 

such parts of His Majesty’s dominions as aforessud shall not exceed that con- 
ferred by the law of the country to which the Order relates ; 

(Hi) the provisions .of this Act as to the delivery of 'copies - of books shall 
not apply to works first published in such country, except so far as is provided 
by the Order ; 

(iv) the Order in Council may provide that the enjoyment of the rig^hts 
conferred by fiiis Act shall be subjett to the accomplishment of such conditions 
and formalities (if any) as may be prescribed by the Order; 

(v) in appl)ring the provisions of this Act as to ownership of cop 3 m^ht, 
the Order in Council may make such modifications as appear necessary having 
regard to the law of the foreign country; 

(w) in appl 3 dng. the provisions of this Act as to existing works, the 
Order in Council may make such modifications as appear necessary, and may 
provide that nothing in those provisions as so applied shall be construed as 
reviving any right pf preventing the production or importation of any transla- 
tion in any case where the right has ceased by virtue of section five of the 
International Copyright Act, 1886. 

(2) -An Order in Council under this section may extend to all the several 
countries named or described therdn. 

30. (1) -An Order in Council under this Part of this Act shall apply to all 
A f f f p f TT M Majesty’s dominions to which this Act extends 

Britisl posMssions.®*^ except self-governing dominions and any other posses- 

sion specified in the Order with respect to which it 
appears to His Majesly expedient that the Order should not apply. 

(2) The Governor in Council of any self-governing dominion to which 
this Act extends may, as respects that dominion, make the like Orders as under 
this Part of this Act His Majesty in Council is authorized to make with respect 
to His Majesty's dominions other than self-governing dominions, and lie provi- 
sions of this Part of this Act shall, with the necessary modifications, apply 
accordingly, 

(3) Where it appears to His Majesty expedient to except from the pro- 
visions of any Order any part of his dominions, not being a self-governing 
dominion, it shall be lawful for His Majesty by the same or any other Order in 
Council to declare that such Order and this Part of this Act shall ' not, and the 
same shall not, apply to such part, except so far as is necessary for Npreventing 
any prejudice to any rights acquired previously to the date of such Order. 

PART III. 

Supplemental Provisions. 


Abrogation 
law rights. 


of common 


31. No person shall be entitled to copyright or any similar right in any 
liter^, dramatic, inusical, or artistic work, whether 
published or unpublished, otherwise than under and 
in accordance with the provisions of this Act, or of 
any other statutory enactment for the time being in force, but nothing in this 
section shall be construed as abrogating any right .or jurisdiction to restrain a 
breach of trust or confidence. 


Sec. 30' (3). — ^This proviBion will not re- which under the previously law had 

vive a right of preventing unauthorised eiqpired before the passing of the Act. 8ee 
translations of a foreign work in England (1892) 3 Oh. 402 j 61 Oh. 680, 
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32. (1) His Majesty in Council may make orders for altering, revoldng 

. , or varying any Order in Council made under Ais 
Provisions as to Orders yjjder any enactments rq)ealed by this Act, 

in Lounci. gjjy Order made under this section shall not 

aflfect prejudicially any rights or interests acquired or accrued at the date when 
the Order comes into operation, and shall provide for the protection of such 
rights and interests. 

(2) Every Order in Council made under this Act shall be published in 
the London Gazette and shall be laid before both Houses of Parliament as 
soon as may be after it is made, and shall have effect as if enacted in this Act. 

33. Nothing in this Act shall deprive any of the universities and collies 

_ . , tt • ^ mentioned in the Copwght Act, 1775, of any copy- 

copyrig]^t,* ^ niv r 1 y already possess under that Act, but the re- 

medies and pendties for infringement of any such 
copyright shall be under this Act and not under that Act. 

34. There shall continue to be charged on, and paid out of, the Consoli- 
Saving of compensation «Jaled Fund of the United Kingdom su^ annual com- 

to oertam libraries. pensation as was immediately before the commence- 

ment of this Act payable in pursuance of any Act as 
compensation to a library for the loss of the right to receive gratuitous copies 
of books: 


Provided that this compensation shall not be paid to a library in any 
year imless the Treasury are satisfied that the compensation for the previous • 
year has been applied in the purchase ,of bodks for the use of and to be preser- 
ved in the library. 

Interpretation. . ^ 

LCAii W.U requires,— 

'‘Literary work” includes maps, cMrts, plans, tables, and compilations; 

"Dramatic work” includes any piece for recitation, choreographic work 
or entertainmient in dumb show, the scenic arrangement or acting form of which 
is fixed in writing or otherwise, and any cinematograph production where the 
arrangement or acting form or the combination of incidents represented give 
the wodc an original character ; 

"Artistic work” includes works of painting> drawing, sculpture and 
artistic craftsmanship, and architectural works of art and engravings and photo- 
graphs ; 

"Work of sculpture” includes casts and models ; 

"Architectural work of art” means any building or structure having an 
artistic character or design, in respect of such character or design, or any model 
for such building or structure, provided that the protection afforded by this Act 
shall be confined to the artistic character and design, and shall not extend to 
processes or methods of construction ; ^ 


Sec. 35 ; wobx”.— I t is to be 

noted that this definition as wdl as ones^ 
which follow it do not purport to be exclu- 
sive and that the^ ordinary and popular 
meaning must be given to the words inter- 
preted as well as maMng them inclusive of 
those things specifically mentioned. The 
word ^'book” does not appear in this section, 
but the definition of ‘<book»^ given in the 
Copyright Act (1842), 5 & 6 Vic., c. 45, was 
held to include wood engravings. (1852) 5 
De Or, & Sm. 267; 21 L.J*. Oh. 470; mapsy 
(1871) L.E. 6 Ch. 346 ; 40 LX Oh. 489; and 
newspapers. (1881) 17 Oh. B. 708; 50 L.J. 
Oh. 621; (1899) 40 Ch. D. 425 ; 58 L.J. Oh. 
293 (O.A.), overruling (1869) L.R. 9 Eq. 324; 
39 LX Oh. (52) which have no right to copy 
from each otW, (1892) 3 Oh, 489; 61 LX 


Oh. 521; but not the title of a book in the 
ordinary sense, (1881) 18 Ch, D. 76; 50 L.J, 
Ch. 809. 

'*Engiuvings". — C opyright was extended 
to lithographs by sec. 14 of the International 
Copyright Act 1852 (15 & 16 Vic., c. 12). 

"Photography”. — ^This will include, it is 
submitted. Copying by a process discovered 
after the passing of the Act. (1863) 14 C.B. 
(1T.S.) 306; 32 L.J.C.P. 166; (1867) LJB. 2 
O.P. 410; 36 L.J.OJ>. 139. 

^0BNCYCIiOPAJBDrA”---"OOIIiBX^ WOBX”. — 

The infringement of articles composed at 
the joint expense of proprietors of several 
newspapers may be restrained at the joint 
suit of all the proprietors. (1889) 40 On. B. 
425; 58 L.J. Oh, 293, See (1907) 23 T,LJfe. 
370, 
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“Engravings,” include etchings, Holographs, wood-cuts, prints, and other 
similar works, not being photographs ; 

“Photograph” includes photo-Hthograph and any work produced by any 
process analogous to photography; 

“Cinematograph” includes any work produced by any process analogous 
to cinematography ; 

“Collective work” means — 

(o) an encyclopsedia, dictionaiy', year book, or similar work; 

(6) a newspaper, review, magazine, or similar periodical; and 

(f) any work written in distinct parts by different authors, or in which 
works or parts of works of different authors are incorporated ; 

“Infringing” when applied to a copy of a work in which copyright sub- 
sists means any copy, including any colourable imitation, made, or imported in 
contravention of the provisions of this Act; 

“Performance” means any acoustic rqiresentation of a work and aiiy 
'\nsual representation of any dramatic action in a work, including such a repre- 
sentation made by means of any mechanical instrument; 

“Delivery”, in relation to a lecture, includes delivery by means of any 
mechanical instrument ; 

“Plate” includes any stereotype or other plate, stone, block, mould, 
matrix, transfer, or negative used or intended to be used for printing or repro- 
ducing copies of any work, and an)’’ matrix or other appliance by which records, 
perforated rolls or other contrivances for the acoustic representation of the 
work are intended to be made ; 

"Lecture” includes address, speech, and sermon ; 

"Self-governing dominion” means the dominion of Canada, the Common- 
wealth of Australia, the dominion of New Zealand, the Union of South Africa, 
and Newfoundland. 

(2) For the purposes of this Act (other than those relating to infringe- 
ments of copyright), a work shall not be deemed to be published or perfonned 
in public, and a lecture shall not be deemed to be delivered in public, if published, 
performed in public, or delivered in pubHc, without the consent or acquiescence 
of the author, his executors, administrators or assigns. 

(3) For the purposes of this Act, a work shall be deemed to be first 
pubHshed within the parts of His Majesty^s dominions to which this Act extends, 
notwithstanding that it has been published simultaneously in some other place 
tmless the publication in such parts of His Majesty’s dominions as aforesaid is 
colourable only and is not intended to satisfy the reasonable requirements of the 
public, and a work shall be deemed to be published simultaneously in two places 
•if the time between the publication in one such place and the publication in the 
other place does not exceed fourteen days, or suA longer period as may, for the 
time being, be fixed by Order in Council. 

(4) Where, in the case of an unpublished work, the making of a work 
has extended over a considerable period, the conditions of this Act conferring 
cop 3 uight shall be deemed to have been complied ■with, if the author was during 
any substantial part of that period, a British subject or a resident -wnthin' the 
parts of His Majesty's dominions to which this Act extends. 

. (S) For the purposes of the provisions of this Act as to residence, an 
author of a work shaH be deemed to be a resident in the parts of His Majestj'^’s 
dominions to which this Act extends if he is domiciled within any such part. 

36.. Subject to the provisions of this Act, enactments mentioned in the 
o , Second Schedule to this Act are hereby repealed to 

^ ' the extent specified in the third column of that sche- 

dule : 

Provided that this repeal shall not take effect in any part of His 
Majesty’s dominions until this Act comes into operation in that part. 
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Short title and commen- 37. (1) This Act may be cited as The Copy* 
cement. RIGHT AcT, 1911. 

(2) This Act shall come into operation — > 

(а) in the United Kingdom, on the first day of July, nineteen hundred 
and twelve or such earlier date as may be fixed by Order in Council; 

(б) in a self-governing dominion to which this Act extends, at such dale 
as may be fixed by the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the States of 
those islands respectively ; 

(d) in any other British possession to which this Act extends on the pro- 
clamation thereof within the possession by the Governor. 

FIRST SCHEDULE. 


Existing Rights. 


Existing Right. Substituted Right. 

(fl) In the case of Works other than Dramatic and Musical Works, 
Copyright . . . j Copyright, as defined by this Act.^ 

(h) In the case of Musical and Dramatic Works, 


Both copyright and performing right. 
Copyright, but not performing right. 


Performing right, but not copyright. 


Copyright as defined by this Act.^ 

Copyright as defined by this Act, except the sole 
right to perform the work or any substantial 
part thereof in public. 

The sole right to perform the work in public, but 
none of me other rights comprised in copyright, 
as defined by this Act. 



SECOND SCHEDULE. 
Enactments Repealed. 


Section and Chapter. 

Short title. 

Extent of Repeal. 


. a, c. 13 
- 3,c. 38 
JO. 3, 0. 53 
o, 3, c. 57^ 
o. 3, c. 56 
, Will. 4, c. 15 
I Will. 4, c, 65 
Will. A. c. 


6 & 7 Will. 4', c. no 
5 & 6 Viet., c, 45. 

7 & 8 Viet., c, 12 
10 & n Vict,, c. 95 
15 & 16 Vict.. c. la 
25 & a6 Vict., c. 68 


The Engraving Copyright Act. 1734 
The Engraving Copyright Act. 1767 
The Copyright Act. 1775 
The Prints Copyright Act, 1777 
The Sculpture Copyright Act, 1814 
The Dramatic Copyright Act. 1833 
The Lectures Copyright Act. 1835 
The Prints and Engravings Copyright 
land) Act, 1836 
The Copyright Act. 1836 
The Copyright Act, 1842 
The International Copyright Act, 1844 
The Colonial Copyright Act, 1847 
The International Copyright Act, 185a 
The Fine Arts Copynght Act, 1862 


(Ire- 


Thc whole Act 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do, 

Do. 


Sections one to six. 
In section eight the 
words ^'and pursuant 
to any Act for the pro- 
tection of copyright 
engravings,” and **and 
in any such Act as 
aforesaid.” Section*; 
nine to twelve* 


ilh the case of an essay, article, or por- 
tion forming part of and first published in a 
review, Tnggpgnne or other periodical or work 
of a bhfi natuiei, the right shall be subject 
to any right of publishing the essay, article 
or portion in a separate form to which the 
author is entitled at the commeijLeement of 
this Act, or would, if this Act had not b^ 
passed, have become entitled under section 

Cr. C M.-l— 32 


eighteen of the Copyright Act, 1842. For 
the purposes of thhs schedule the following 
expressions, were used in the first column 
thereof, have the following meanings : 
^^Copyright”, in the ease of a work which 
according to the law in force immediatriy 
before the commeneeme&t of this Act has 
uot been published before that date aad sta- 
tutory copyright wherein depends on publi- 
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Section and Chapter. 


Short title. 


Extent of Repeal. 


38 & 39 Viet., c. 12 

39 & 40 Viet., c, 36 


45 & 46 Viet., c. 40 

49 & 50 Viet., c. 33 

51 & 52 Viet., c, 27 

52 & 53 Viet., c. 42 
6 Edw. 7, c. 36 


The International Copyright Act, 1875 
The Customs Consolidation Act. 1876 


The Copyright (Musical Compositions) Act, 
1882. 

The International Copyright Act, 1886 
The Copyright (Musical Compositions) Act, 
1888 ■ • 

The Revenue Act, 1889 


The Musical Copyright Act, 1906 


The who Act. 

Section forty-two 
from Books wherein" 
to such copyright 
will expire". Sections 
forty-four, forty-five 
and one hundred and 
fifty-two. 

The whole Act. 

Do. 


Do. 

Section one, 
"Books first published" 
to as provided in that 
section.” 

In section three the 
words " and which has 
been registered in 
accordance with the 
provisions of the Copy- 
right Act, 1842, or of 
the International Copy- 


right Act, 1844, whum 
registration may be 
effected notwithstand- 
ing anyt^g in the 
Intematiohal Gopy« 
right Act, 1886," 


- THE SECOND SCHEDULE.^ 
Repeal of Enactments. 
(See section 15.) 


Year. 


No. 


Short title. 


Extent of Repeal. 


1847 XX 
1867 XXV 


1878 


VIII 


The Indian Copyright Act, 
1847. 

The Press and Registration 
of Books Act, 1867. 


The Sea Customs Act, 1878. 


So much as has not already been repealed. 

In section 18 the following words, namely : — 

Every registration under this section shall, 
upon the payment of the sum of two rupees to 
the office keying the said Catalo^e, be deemed 
to be an entry in the Book of Registry kept under 
Act No, XX of 1847 (for the encouragement of 
learning in the territories subject to the Govern- 
ment of the East India Company, by the defin- 
ing and providing for the enforcement of the 
right called copyright therein) ; and the provi- 
sions contained in that Act as to the said book of 
"Registry shall apply mtOafis mutant to the said 
catalogue." 

Clause (a) of section 18. 


cation, includes the right at common law (if of this Act, includes the right at common 
any) to restrain publication or other deed- law (if anyr to restrain the- peifonnaace 
ings with the work; <Q?erfoiming right," in thereof in public. 
m cw of a -wkiek has not been per- lEepealed by Aet xn of 1927. 
formed in public before the commenomnent 
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THE COEONEES ACT (IV OP 1871). 

Effect of Leoislation. 


Year. 

No. 

Short title. 

i 

Repealed or otherwise how affected by 
Legislation. 

1871 j 

j 


The Coroners Act. 

Rep. in part, Act X of 1873 ; Act XII of 1873 ; 
Act XVI of 1874 ; Act X of 1881 ; Act XII 
of 1891 . 

Am., Act IX of 1871 ; Act X of x 88 i ; Act V 
of 1889 ; Act IV of 1908 ; Act XXXVIII 
of 1920 . 


CONTENTS. 

Preamble, 

OHAPTEB L 
Peemminart. 


(Sections. 

1 . Short! title. 

2 . [ISepealed.'] 

OHAPTEB n. 

Appointment of Coroners. 

3. Coroners of Calcutta and Bombay. 

4. Theiir appointment^ suspension and 
removal. 

5. Coronera to be public servants. 

6 . Power to hold other oflaees. 

7‘. [Sepealed,1 

( Tff AP T Tm?. TTT , 

Duties and Powers of Coroners. 

8 . * Jurisdiction to inquire into deaths. 

9. Coroner to be sent for when prisoner 
dies. 

10. Power to hold inquests on bodies 
within local limits wherever cause of death 
occurred. 

11 . Power to order body to be disinter- 
fed. 

12 . Summoning jury. 

Inquest may be on Sunday. 

13. Opening Court. 

14. Jurors to be sworn. 

15. View of body. 

16. Proclamation for witnesses. 

17. Summoning witnesses. 

18. Post-mortem examinations. 

Pees to medical witnesses, 

Beport of Chemical Examiner. 

19. Evidence tb be on oath. 

Evidence on behalf of accused. 
Interpreter. 

Questions suggested by jury. 

20. Coroner to take down evidence in 
writing. 

Witnesses to sign depositions. 


Sections, 

Coroner to subscribe d^ositions. 
Coroner a Magistrate. 

21 . Adjournment of inquest. 

Jurors’ recognizanees. 

22 . Coroner to sum up to jury. 

23. Coroner to draw up inquisition, 

24. Contents of inquisition. 

25. Procedure where death is found due 
to an act amounting to ^ offence. 

26. Power to arrest and commit for trial. 

27. [Bepealed.2 

28. Warrant for disposal. 

29. Inquisitions not to be quashed for 
want of form. 

36. Cessation of jurisdiction as -to trea- 
sure trove, wrecks, etc. 

Felo de ee. 

Deodands. 

CHAPTEB IV. 

Coroners’ Juries. 

31. Pine on juror neglecting tb attend. 

32. Certificate as to default^ jnror. 
Service of copy of certificate. 

33. Levy of fine, 

34. Jurors not to be summoned twice 
within the year. 

35. Jurors on inquest on prisoner. 

CHAPTEB V. 

Bights and Liabilities of Coroners. 

36. -Coroners’ salary. 

37. Disbursements to be repaid. 

38. Power to appoint deputy. 

Bevocation of appointment. 

39. Exemption from serving on juries. 

40. Privilege from arrest. 

41. Penalty for failure to comply with 
Act. 

42. Tender of amends. 

First Schedule— 

Second Schedule— Form of Inquisition. 


'An Act to consolidate and, amend the Imos relating to Coroners, 
Whereas it is expedient to consolidate and amend the laws relating to 
Preamble * Coroners in the Presidency-towns; It is hereby 

" ' enacted as follows: — 

CHAPTER I. 

Pbeuminabt. 

Short title. called The Coroners Act, 

1871. 


Sec. 1.— This Act is not affected by the 16 B. 159: 7 C.W.Nr. 889. 
Cr. P, Code. 31 0. 1 ; 2 Ind. Jur. N. see. 101; 
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Local extent. {Bepedled by Act X of 1881.) 

Commencement. (Bepeded by Act XVI of 1874). 

Eepeal of enactment. 2. (Bepedled by Act XII of 1873). 

CHAPTER n. 

Appointment op Ooeonees. 

3. ^["Within the local limits of the ordinary original civil jnrisdietion of 
n ^ n , a ®8ch of the High Courts of Judicature at Port 

Calcutta and \piujani an(j Bombay, there shall be a Coroner. Such 
Coroners shall be called respectively, the Coroner of 
Calcutta and the Coroner of Bombay.] 

Their appointment, sue- 4; Every such officer shall be appointed and 

pensicn, and remoTal. may be suspended oi’ removed by the Provincial Ghov- 

emment. *[ * * . * *] 

Coroners to be public ser- 5. Every Coroner shall be deemed a public ser- 
vants. -vant within the meaning of the Indian Penal Code. 

Power to hold other 6. Any Coroner may hold simultaneously any 

o®c68. other office under Government. 


Their appointment, sus- 
pcusien, and remoTal. 

Coroners to be public ser- 
vants. 

Power to hold other 


Power to hold other 
offices. 

Oath to be takmi by 
Coroner. 


voiux ..V 7 are ♦ * • ei 

Coroner. ‘ • L J 

CHAPTER III. 

Duties and Powers op Coroners. 

8. When a Coroner ^[bas reason to believe] that the death of any person 

has been caused by accident, homicide, suicide or 
Jurisdiction to enquire suddenly by means unknown, or that any person 
into deaths. being a prisoner had died in prison, 

and that the body is lying within the place for which the Coroner is so 
appointed, 

the Coroner ^a ll enquire into the cause of death. 

Every such enquiry shall be deemed a judicial proceeding within the 
pneRTiiTig of section 198 of the Indian Penal Code, 

9. Whenever a prisoner dies in a prison situate within the place for which 

M -pn,. a Coroner is so appointed, the Superintendent of the 

when T>v8anTiaT. dies. prison shall send for the Coroner before the body is 

‘{disposed of]. Any Superin^dent failii^ herein 
shall, on convictioh before a Magistrate, be punished with fine not exceeding 
five hundred rupees. 

Nothing in the foimer part of this section applies to eases in which the 
death has been caused by cholera or other epidemic disease. 

10. Whenever an inquest ought to be holden on 
Power to hold inquests any body lying dead within the local limits of the 
Siit8^°^h6reTO^^us?rf j’lrisdiction of any C<»roner, he shall hold such 
death occurred. inquest, whether or not the cause of death arose 

within his jurisdictiim. 

11. A Coroner may order a body to be disinterred within a reasonable time 
Power to order body to death of the deceased person, .either for the 

be disi&terred. purpose of taking an original inquisition where none 

■ has been taken, or a further inquisitiou ®[whCTe the 


LSGt* msF* 

1 Substituteil by Act V ojE 1889, see. S. 
aBepealed by Act XU of 1891. 
aEepealed by Act X of 1873. 
i Substituted by Act Z of 1881, sec. 5. 

:: Substitiuted by Act IV of 1908, sec. 2. 
Substituted, by Act IV of 1908, see. 2. 

SEn, 8. — The jurisdictiou of the Presi- 


dency Magistrate is not ousted by an inquiry 
having been conducted by the Coroner under 
Act IV of 1871. Bat. 540 =Cr. Eg. 14 of 
1891. 

There is no analogy between a Coroner's in- 
quest and an inquiry by a Magistrate under 
Or. P. Code, sec. 176. 3 C, 742 (752); 3 O.L. 
B. 59. On this section, see also 31 C. 1; 16 
B. 159; 7 C.W.br, 889, 
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Coroner considers it uecessaiy or desh'able in the interests of justice to take a 
farther inquisition]. 

12. On receiving notice of any deatli mentioned in section 8, the Coioncr 

gnuir'.rnifag jury. summou flve, seven, nine, eleven, thirteen' or 

fifteen respectable persons to appear before him at 
a time and place to be specified in the summons, for the purpose of enquiring 
when, how and by what means the deceased came by his death. 

Inquest may be on Any inquest under this Act may be hdd on a 
Sunday. Sunday, 

13. “When the time ai'rives, the Coroner shall proceed to the place so 

Oneninff Court specified, open the Court by proclamation, and call 

^ ‘ over the names of the jurors. 

14. When a sufficient jury is in attendmice, he shall administer an oath to 

Jurors to be sworn. 3uror to give a true verdict accord^ to t^ 

evidence, and shall then piueeed with the jury to 

view the body. 

15. The Coroner and the jury shall view and ezamine the body at the first 

View of body. sitt^ of the inquest, and the Coroner diall ihake 

the body requires; 


such observations to the jury as the appearance of 


^[Provided that the Coroner may, with the concurrence of a majority of 
the jury, dispense wilh a view of the body, if he is satisfied from medical evi- 
dence or medical certificates, that no advantage would result from such 
viewing.] 

16. The Coroner shall then make proclamation for the attendance of wit- 

_ , . .. nesses, or, where the enquiry is conducted hi secret, 

shall call in separately such as know anything eon- 
ceining the death. 

17. ® [It shall be the duly of all persout> acquainted with the circumstances 

attending the death to appear before the inquest as 

summoumg witnesBes. Coroner shall enquire of such circum- 

stances and the cause of death; and if befoi'e or during the enquiry he is in- 
formed that any person, whether within or without the local limits of his juris- 
diction, can give evidence or produce any document material thereto, may issue 
a smnmons requiring him to attend and give evidence or produce such document 
on the inquest. 

Any person disobeying such summons shall be deemed to have committed 
an offence under section 174, section 175, or section 176 of the Indian Penal 
Code, as the case may he.] 

■ For the purpose of causing prisoners to be brought up to give evidence, 
the Coroner shall be deemed a Criminal Court within the meaning of ®[Pait 
IX of the Prisoners’ Act, 1900]. 

' 18. The Coroner may direct the performance of a post-mortem examination 

with or without an analysis of the contents of the 
Post-mortem cstamina- gtoiiaa<j]i or intestines, by any medical witness sum- 
moned to attend the inquest; and every medical 
witness, other than the Chemical Examiner to Government, tiiall he entitled 

to such reasonable remuneration as the Coroner thinks 


tioiu. 


Fees to Medical witnesses. 


fit 


LB0. BEF, 

1 Added b^r Act IV of 1908, see. 4. 
^Sabstiiated by Act ^ oi 1881, sec» 6. 
3 Substituted by Act IV of 1908, sec. 5« 


Seo. llr-See 2.7 P.B. 1908 (Or.). 
Sec. 18.— Evidentiary value of post 
ttm report. See 6 O.W.N. 98. 
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Beport of Chemical Exa* 
miner. 


Evidence to be on oath. 
Evidence on behalf of 
accused. 


ts. I8.A 

'*[18-A.- Any docmxLent purporting to be a report under the hand of any 
Chemical Examiner or Assistant Chemical Examiner 
to Goyemment upon any matter or thing duly sub- 
. mitted to him for examination or analysis and report 

in the course of any proceeding under this Act, may be used as evidence in 
any inquest under this Act and in any subsequent inquiry, trial or other pro- 
ceeding under the Code of Criminal Procedure, 1898.] 

19. All evidence given under this Act shall be 
on oath, and the Coroner tiiall be bound to' receive 
evidence on behalf of the parly (if any) accused of 
eausii^ the death of the deceased person. 

Witnesses unacquainted with the English langi^e shall be examined 
Internreter. through the medium of an interpreter, who shall be 

■ - - ‘ sworn to interpret truly as well the oath as the ques- 

tions put to, and the answers given by the witnesses. 

After each witness has been examined, the Coroner shall enquire whether 
the jury wish any further questions to be put to the 
Ideations suggested by T^Hjaess, and if the jury wish ^t ai^ such questions 
^ should be put, the Coroner diall put them, accordingly. 

20. The Coroner shall commit to writing the material parts of the evidence 
given to the jury, and shall read or cause to be read 
over such parts to the witness, and then proeure his 
signature 'hereto. 

Any witness refusii^ so to sign shall be deem- 
ed to have committed an offeneb under section 180 of 
the Indian Penal Code. 

Every such deposition shall be subscribed by 
the Coroner. 

^[For the purposes of section 26 of the Indian Evidence Act, 1872,' a 
Coroner shall be deemed to be a Magistrate.] 

Adjonmnent of inquest. Coroner may a^oum the inquest from 

’ tune to tune, and from place to place. 

Whenever the inquest is adjourned^ the Coroner sh^ take the recogni- 
T , • zances of the iurors to attend at the time and nlace 

Jurors' recogmzsuces. w auvcuu »» wu ytaua 

appomted and notify to the witnesses when and where 
the inquest will be proceeded with. 

The amount of such recognizances shall in each case be fixed by the 
Coroner, ®[and the whole or such part thereof as the Coroner deems fit, shall, 
in default of attendance by the jurors, be recoverable in the manner as a fine 
imposed under section 31.] 

21. When all the witnesses have been examined, the Coroner shall sum: up 

Coroner to sum up to jury. evidence to the jury, and the jury shall then con- 

sider of their verdict. 


Coroner to take down 
evidence in writing. 


Witnesses to sign depo- 
sitions. 

Coroner to suhscribe de- 
positions. 


LEG*. BEF. 

1 Added b 7 Aet IT of 1908, sec. 6, 

- -2 Added by Act X of 1881, sec. 7. 

*3 Added by Act X of 1881, sec. 7. 

Sec. 19.— Statement by suspect confessing 
complicity in murder recorded by Coroner is 
confession and is admissible in a trial on 
charge of murder against confessor and co- 
accused. See 42 Bom.L.B. 988. But see 
also 1935 Bom. 479. . Though under sec* 19 
of the Coroners Act, a coroner recording a 
statement is a magistrate for the purposes 
of sec. 26 of the Evidence Act, it does not 


mean that a coroner recording a confession 
by an accused should observe the formalities 
prescribed by sec. 164, Cr. P, Code, or by 
the High Court criminal circulaTS issued iR 
this behalf. 47 Bom.L.E. 145 (F.B.). 

■Secs, 19 and 20.. — The enquiry before the 
Coroner although it may be a judicial pro- 
ceeding is not a proceedmg between the pro- 
secutor and the accused 'and therefore the 
deposition of a winess taken in an enquiry 
before the Coroner cannot in the event of 
the death of the witness be taken into ac- 
count at the trial before the B^h Court.- 146 
I.O. 544=35 B6mX.B: iD20=i936 B. 479. 
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23. When the verdict is delivered, the Coroner shall draw up the inquisi- 

„ ^ , . . tion according to the finding of tte jury, or, when 

^ unanimomus, according to the opinion 
of the majority. 

24. Every inquisition under this Act shall be signed by the Coroner with 

r- f • his name and style of office and by the jurors, and 

C3ontentsofmqu..s.tion. gj^all set forth- J . 

( 1 ) where, when, and before whom the inquisition is holden, 

( 2 ) who the deceased is, 

(3) where his body lies, 

(4) the names of the jurors, and that they present the inquisition upon 

oath, 

(5) where, when, and by what means the deceased came by his death, 
and 

( 6 ) if his death was occasioned by the criminal act of another, who' is 
guilty therpof . 

If the name of the deceased be unknown, he may be described as a certain 
person to the jurors ui^own. 

Every such inquMtion shall be in the form set forth in the second sch^ 
dule hereto annexed, with such variation as the circumstances of each case 
require. 

25. '[When the jury or a majority of the jury find that the death of ^ 

^ , a. • deceased person was occasioned by au act which 

Proeedme -w^ie “ amounts to an offence under any law in force in 

to Ml offraoe. British India, the Coroner shall immediately after 

. &e inquest forward a copy of the inquimtion, toge- 

ther with the names and addresses of the witnesses, to the Commissioner of 
PoUce.] 

26. ®[The Coroner may also, where the verdict justifies him in so doing, 

^ , issue his warrant for the apprehension of the person 

Pottot to meat and com- jg found to have caused the death of the deceas- 
mit for ttiat person, and send him forthwith to a hlagistrate 

empowered to commit him for trial.] 


XjSG** ssf* 

1 Substituted by Act IV of 1908, sec. 8. 

s Substituted by Act IV of 1908, sec. 9. 

SjfiC. 24, — ^An inquisition drawn up by a 
Coroner, though it may have the effect of 
valid commitment upon which the lE^h 
Court, in the exercise of its Original Crimi- 
nal Jurisdiction, may act, has not that effect, 
until it has been accepted by the High Court, 
and the Oflcers of the Grown have drawn 
up a charge in accordance with it. There- 
fore the mere drawing up of an inquisition 
by the Coroner does not if itself oust the 
jurisdiction of a Presidency Magistrate to 
enquire intb or try the case of an accused 
person. Any order of acquittal or discharge 
made by will be operative, subject to 
the discretion of the High Court, when the 
times comes for it to consider whether it 
should take action upon the Coroner's inqui- 
sition as an effective commitment. If in any 
case, the accused person objects to %e 
Ma^strate proceeding with the case on the 
ground of his being already committed to 
the High Court/ in the exercise of its Ori- 
ginal Criminal Jurisdiction by virtue of the 


inquisition drawn up by Coroner, an inqmsi- 
tion which has the chance of being accept- 
ed as a valid commitment and which if so 
accepted might subject him, to a second trial 
notwithstanding that the Magistrate might 
try and acquit him, the difficulty raised 
would be one that could be solved only by a 
proper application to the High Court, which 
having regard to the circumstances of the 
individual case, will make such order as it 
thinks fit, as to whether the commitment by 
the Coroner -is to be acted upon, or whether 
it is proper for the Magistrate to proceed 
with l5ie case, (16 B. 159, He£.) After a 
Coroner has drawn up an inquisition and 
committed a person to jail refusing bail, the 
only Court which has power to grant bail is 
the High Court. 31 C. 1=7 C.WJST. 889. 

Sec. 25. — ^A Presidency Magistrate is not 
ousted of his jurisdiction to hold a prelimi- 
nary enquiry into a charge of murder, be- 
cause the Coroner has held an enquiry into 
the cause of death and has committed the 
accused to the High Court under Act IV of 
3871, sec. 25. 16 B. 159=31 G. 1=7 O.W.N. 
889. See aiso notes under sec. 24. 
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27. x[ * # # * »3 

28. the proceedings are closed, or before, if it be uecessar;/ to 
Warrant for disposal. adjourn the inquest, the Coroner shall g^ve to 

warrant for the ^ [disposal] of the body on which the 

inquest has been taken. 


Inqiiisitions not to 1)0 29. No inquisition found upon or by any inquest 

qnasbod for want of form, shall be quashed for any technical defect. 

In any case of teclmical defect, a Judge of the 
. . Hi^ Court may, if he thinks fit, order the inquisition 
t^^Ameadmont of inqmsi- amended, and the same shall forthwith be 

amended accordingly. 

80. It shall no longer be the duty of the Coroner to enquire whether any 
person dying by his own act was or was not felo de 
Cessation of jurisdiction se, to enquire of treasure trove or wrecks, to seize 
as to treasure trove,- wrecfa, any fugitive’s goods, to execute process, or to exercise 
etc. as Coroner any jurisdiction not expressly conferred 

by this Act. 


Felo de se. A felo de se shall not forfeit his goods. 

Deodands. Deodands are hereby abolished. 


CHAPTEE IV. 
Coroners’ Juries. 


31. Whenever aiqr person has been duly summoned to appear as a juror 
„ by a Coroner, and fails or neglects to attend at the 
to^ttend^ neglecting place specified in the summons, the Coroner 

may cause him to be openly called in his Court .three 
times to appear and serve as a juror; and upon the non-appearance of such per- 
son, and proof that such summons has been served upon him, or left at his usual 
place of abode, may .impose such fine upon the defaulter, not exceeding fifty 
rupees, as to the Coroner seems fit. 


32. The Coroner shall make out and sign a certificate, containing the name 
and surname, the residence and trade or calling of 
Certifioate as to default every person so making default, together with the 
ing jurors. amount of the fine so imposed, and the cause of such 

fine, 

and shall send such certificate to one of the Magistrates of the place of 
which he is the Coroner, 

and shall cause a copy of such certificate to be served upon the person so 
fined, by having it left at his usual place of residence, 
or hy sending the same through the -Post Office, 
addressed as aforesaid and registered. 

33. Thereupon such Magistrate shall cause the 
fine to be levied in the same manner as if it had been 
imposed by himself. 

34. Unless in ease of necessity, no person who has appeai'ed, or has been 
Jiirors not to be twice summoned to appear, as a juror on an inquest, and 
Hunimaned within the year. default, shall, within one year after 

such appearance of summons, be summoned to appear 
as a juror under this Act. 

36. When an inquest is held on the body of a prisoner dying within a pri- 
Jmors oa inquest on pri- son, no officer of the prison and no prisoner confined 

therein shall be a juror on such inquest. 


Service of copy of certi- 
ficate. 


Levy of fine. 


LEa. KEE. 

1 Repealed by Act TV of 1&08. 


2 Substituted by Act IV of 3908, sec. 11. 
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CHjAFDER V. 

Rights and Lubiuties of Coroners. 

36, Every Coroner diall be entitled to such salary for the performanee of 

Coroner »8 salary. 0^ his office as is prescribed in that behalf by 

the Provincial Government. 

87. All disbursements duly made by a Coroner for fees to medical witness, 
Disbursements to be re- hire of rooms for the jury and the like, ab s i H. be repaid 

to him by the Provincial Government. 

38. Every Coroner may from tiine to time, with the previous sanction of 
Power to appoint deputy. Provincial Government, appoint by writing under 
^ . his hand, a proper person to act for him as his deputy 

in the holding of inquests. ^[* • • •] 

All inquests taken and other acts done by any such deputy, under or by 
virtue of any such appointment, shall be deemed to be the acts of the Coroner 
appointing him: 

Provided that no such deputy shall act for any such Coroner except 
during the illness of the said Coroner, or during his absence for any lawful and 
reasonable cause. 


Bevocation of appoint- 
ment. 


Every such appointment may at any time be 
canceled and revoked by the Coroner by whom it 
was made. 


Exemption from serving 89. No Coroner or Deputy Coroner diall be lia- 
on juries. ble to serve as a juror. 

40. Coroners and Deputy Coroners ^all he 
Privilege from arrest. privileged from arrest while engaged in the discharge 

of their official duty. 

41. -Any Coroner or Deputy Coroner failing to comply with the provisions 
of this Act, or otherwise misconducting himself in the 
Penalty for failure to execution of his office, shall he liable to such fine as 
comply with Act. Chief Justice of the High Court, upon summary 

examination and proof of the failure or misconduct, thinks fit to impose. 

No proceedings for wiything done under this Act, or for any failure 
to comply with its provisions, shall be commenced or 
Proceedings barred by prosecuted, after tender 

of sufficient amends. 


. SCHEDULE I. 

[Repealed bt Act* XII of 1873.] 

SCHEDULE II. 

Fobm of iNqmsmoN. 

An Inquisition taken at on the day of , ^ ,****®f*w 

Coroner of ®[in tUc case of 5 deceased,] upon the oath oiG I K L and M 

th^n and there duly sworn and charged to enquire when, how, and by what means the said A B 
came to his death. 

Wc, the said jurors, find unaiumously ®[or by a majority of ] that the death of the 
said A B was caused, on or about the day of i8 by (here stats the cause of deam as 
in the foilawing exan^les ) — 

1. Cases of homicide — a blow on the head with a stick inflicted on him by C /), under such 
circumstances that the act, of C D was justifiable [or accidental] homicide. 

stab on the heart with a knife inflicted on him by CD, under such ciwumstaiices 

that the act of C D was culpable homicide not amounting to murder [or culpable homicide amounf- 
ing to murder or a rash or negligent act not amounting to culpable homicide]. 


LEO*. BEP^ 

I Bepealed by Aot X of 1878. 
Ot. C M.-I--33 


a Bepealed by Act IX of 1871. 

8 SuWtuted by Act IV of 1908, sec. 18. 
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2. Cases ofaeeideni — ^falling out of a boat iuto the river Hughly whereby he was drowned. 

— a kick from a horse whi^ fractured his skull and ruptured blood vessels on his head. 

3. Cases of suicide— shooim.^ himself through the head with a pistol. 

^arsenic, which he voluntarily administered to himself. 

4. Cases of sudden death by means unknoum — disease of the heart. 

apoplexy. 

sunstroke. 

And so say the jurors upon their oath aforesaid. 

Witness our hands, E F, Coroner of 
GH,IJ,KL,MNOP (Jurors). 


THE OOTTON QimtmGr AND PEESSIITG PAOTORIES ACT 

(Xn OP 1935). 

[Amended by Act XJV op 1939 and Act JX op .1942.] 

[ISih March, 1925. 

An Act to provide for the hotter regulation of cotton ginning and presAng 

factories. 

Whereas it is expedient to provide for the better regulation of cotton 
ginnoig and pressing factories; It is hereby enacted as follows: — 

Short title, extent and 1. (1) This Act may be called The Cotton 

eomineneemeni. QlNNING AND Pressing FACTORIES AcT, 1925. 

(2) It extends to the whole of British India * *], including 

British Brfuchistan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Govemor-General in 
Council may, by notification in the Gazette of India, appoint. 

Definitions unless there is anything repug- 

nant in the subject or context, — 

(a) “bale’’ means any pressed package of cotton of whatever size or 
density ; 

(b) “cotton” means ginned or unginned cotton, or cotton waste; 

(c) “cotton ginning factory” means any place where cotton is ginned or 
where cotton fibre is separated from cotton seed by any process whatever invol- 
ving the use of steam, water or other mechanical power or of electrical power ; 

(d) “cotton pressing factory” means any factory as defined in the 
Indian Factories Act, 1911, in which cotton is pressed into bales ; 

(e) ''cotton waste” means droppings, strippings, fly and other waste 
products of a cotton mill or of a cotton ginning factory or of a cotton pressing 
factory, but does not include yarn waste ; 

(/) “Indian Central Cotton Committee” means the Indian Central 
Cotton Committee constituted under the Indian Cotton Cess Act, 1928 and 
includes any sub-committee appointed by it to perform any function of the 
Indian- Central Cotton Committee under this Act; and 

(g) “Occupier” includes a managing agent or other person authorized 
to represent tiie occupier ; 

(/i) “prescribed” means prescribed by or under rules made under this 

Act. 

3. (1) The owner of every cotton ginning factory shall cause to be main- 

Maintenance of registers. 

^ ® prescribed, a gmnmg register containing a record of 

all cotton ginned in the factory and of the names of the persons for whom and 
the dates on which the cotton has been ginned and of the amount ginned for 
each person. 

LEG. BEP. Council. 

1 The words [''Except Burma ^'1 omitted 

by Adaptation ot* Indian Laws Ordent in . Sbo. 2 (0) and (d).— "Factory mean- 

of. See 1957 1885 . 
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(2) The owner of every cotton in-essing faetoxy shall cause to be main- 
tained at the factory in such form, i£ any, as may be presei-ibefl. a press register 
containing a daily record of the number of bales pressed in ihe factoiy, Ihe 
serial number of each bale, and the name of the person tor whom it has been 
pressed. 

(3) The owner or the person in charge of a cotton ginning or cotton 
pressing factory shall be hound lo produce any ginning register or press register 
maintained under this section when required to do so by any person appouited 
by the Local Government in this behalf, and the owner or person iu charge of 
any cotton pressing factory shall be botuid to furnish to the Indian Central 
Cotton Committee, if so requii’ed by it in wTiting, a copy, certified as correct by 
the owner or person in chai'ge of the factory, of the ciitiy in any press i-egister 
maintained at the factory relating to any specified bale. 

(4) No register required to be maintaiued by this section shall be des- 
troyed until after the expiration of tlu-ee years fi-ora the date of tlie last entr}' 
therein. 


(5) If- 

(o) in any factory auj' register required by tliis section to he maintained 
is not maintained or is maintained in any form other than tlie form, if any, 
prescribed for the purpose, or 

( 6 ) any entry in any such register is pi-oved to be false in any material 
particular, or 

(c) any such register is destroyed before the expiration of the period 
referred to in sub-section (4), 

the owner of the factory shall be punished with fine which may extend to fifty 
rupees or, if he has previously been convicted of any offence under this sub-sec- 
tion to fi.ve hundred rupees. 

( 6 ) If the owner or the person in charge of any faeloiy fails to produce 
any register, or to furnish a certified copy of any entry, when i-equired to do so 
under sub-section (3), or furnishes a cei*tified copy of an entiy knowing or 
having reason to believe such copy to be false, he shall be punished witli fine 
which may extend to fifty rupees oi’, if he has previoxxsly been convicted of any 
offence under this sub-section, to five hundred rupees. 

4 . (1) The owner of every cotton pi'essir^ factory shall cause ev’ery bale 

M^triritip of pressed in' the factory to he inarked in such manner 

® ‘ as may be prescribed, before it is removed from tbe 

press hours, with a serial number and with the mark prescribed for the 
factory. 

(2) If any bale is removed from the press house of any cotton pressing 
factory wil^out having been max'ked as required by sub-section ( 1 ), the owner 
of the factory shall be punished with fine which may extend to fifty inpees. 

5. ( 1 ) The owner of every cotton pressing faetoiy shall submit to the 

prescribed authority, witliin such time and in such 
■ -■ form as may be pre.seribed, weeldy returns showing 
the total number of bales of cotton pressed during the preceding week and from 
the commencement of the season to the end of that week, and the approximate 
average -net weight of the bales pressed in that week. 

( 2 ) The Provincial Government shall compile from the weddy returns, 
and shall publish iu such manner as ^[it thinks fit direct a statement showing 
the total number of ^es pressed in province during the week and from 
the commencement of the season to the end of the week, to which the I’etums 
relate : 

Provided that the number of bales pressed in any individual factory 
shall not be published. 


LiSG'* KSF. 

1 Substituted by Adaptation Order, 1937, 
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* (3) If default is made in submitting any return as required by sub-sec- 

tion (1), the owner of the factory shall be pimished with fine which may extend 
to fifty rupees. 

(4) "Where the owner of a cotton pressing factory has notified to the 
prescribed authority that the work of pressing bales in that factory has been 
suspended, it shall not be necessai*y for the owner to submit retuims under sub- 
section (1) until such work has been resumed. 

JExplanation. — ^In this section ■‘season” means the period notified in this 
l)ehalf by the Provincial Government in the local Official Gazette. 

^[5-A. (1) This section shall be in force in Chief Commissioners’ Provinces 

only; but the Provincial Government of any other 
Krtuww from cotton gin- Pi-ovince may, by notification in the official Gazette, 
nmg faetones. bring this section into force in the Province. 

(2) The owner of every cotton ginning factory shall submit to the pres- 
cribed authority, within such time and in such form as may be presmbed, 
weekly returns showing the quantity of cotton gmned in the factory during the 
preceding week and from the commencement of the season to the end of that 
weA. 

(3) The Provincial Government shall compile from the weekly returns so 
submitted and shall publish in such manner as it thinks fit, a statement showing 
^e total quantity of cotton ginned in the Province during the week and from 
the commencement of the season to the end of the week, to which the returns 
relate: 

Provided that the quantity of cotton ginned in any individual factory 
dhall not be published. 

(4) If default is made in submitting any return as required by sub-sec- 
tion (2), the owner of the factory shall be punished with fine whidi may extend 
to fifty rupees. 

(fi) The provisions of sub-section (4) of section 5 apply to cotton ginning 
factories and the returns referred to in sub-section (2) of this section as they 
apply to cotton pressing factories and the returns referred to in sub-section 
(1) of section 5, and “season” in this section means the season as notified for 
the purposes of section 5.] 

6. (1) No scales or weights shall be used in any cotton ginning or cotton 

iraiffiita pressing factory other than the scales or weights, if 
® ■ any, prescribed by the ^[Central Government] as 
standard for the district in whidi factory is situated. 

(2) If in any factory any scale or wei^t is used in aontravention of 
the provisioim of sub-section (1), the owner of the factory shall be punidied 
with fine whidi may extend to fifly rupees or, if he has been previously con- 
victed of any offence under this sub-section, to five hundred rupees. 

7. (1) "Where the owner of a cotton ginning or pressing factory has 

_. . , leased the factory for a period of not less than one 

** month, in the case of a cotton ginning factory or 
three months, in the case of a cotton pressing factory, 
and the lessor retains no interest in the management or profits of the factory 
and notice of the lease has been given by the lessor and the le^e to the 
prescribed authority, the lessee shall be deemed to be the owner of me factory, 
from the date of the notice and for the period of the continuance of the lease, 
for the purposes of section 8, in respect of the registers maintained or to be 
maintained from that date and for that period, .and for the purposes of sec- 
.seetions 4, 5, ®[5-A] and 6. 

(2) On the termination of the lease the lessee riiall hand over to the 


LS0. BEX*. 

1 See 5-A inserted by Act IZ of 1948. 


a Sabstitnted by Ataptatidin Order, 1937. 
• Inserted by Act XZ of 1948, 
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lessor the iragisters maintained under section 3, and the lessor shall forthwith 
report to tEe prescribed authority any default of the lessee in complying with 
the provisions of this sub-section or in' maintaining the registers in accordance 
with the provisions of section 3. 

(3) If default is made in handing over any register or tnalriifig any 
report as required by this section, the lessor or the lessee, as the ease may be, 
shall be puniidied with. fine which may extend to fifty rupees. 


8. (1) On a transfer of the omiership of a cotton ginning or pressing 

T factory, the transferor shall hand over to the trans- 
ovcnwdiipv ° registers maintained under section 3, and 

the transferee shall forthwith report to the prescrib- 
ed authority any default of the transferor in complying with the provisions -of 
this sub-section or in maintaining the I'egisters in accordance with the provi- 
sions of section 3. 


(2) If default is made in handing over any register or making any 
report as I’eqnired by sub-section (1), the transferor or the transferee, as the 
ease -may be, shall be punished with fine which may extend to fifty rupees. 


Structural 
lor factories. 


9. (1) In the case’of cotton ginning factories 
requirements construction of which is commenced after the 
commencement of this Act — 


(a) gin-houses shall he proifided with separate entrances and exits for 
the bringing in of tinghmed and the taking out of ^nned cotton respectively, 
and 

(b) the factories shall be eonstnicted in accordance with plans and 
specifications approved by the prescribed authority: 

Provided that nothing in this siib-sfection shall ajiply to any factory in 
which only roller gins are used whei-e the number of such gins is not more than 
four. . . - . 

^[(1-A) In any cotton ginning factoiy, whether erected before or after 
the commencement of this Act — ^ 

(a) no structural alterations or additions, the construction of which 
commenced after the 27th day of February, 1939, shall be made so as to mini- 
mise the degree of compliance of the factory as a whole with the requirements 
set forth in clauses (a) and (b) of smh-seetion (1)‘, and 

(h) every stnictnral addition (whether actually attached to any exist- 
ing straeture in the factory or not), the couKtruction of which commenced 
after the last mentioned date, shall be eonatructed in accordance ■anth plans and 
specifications appi-nved by the prescribed authority: 

Provided that nothing in this •«ub-seetion shall apply to any factory in 
which, after any alteration or addition has bee.n made, only roller gins are 
used where the number of such gins is not more than -four.l 

(2) Within such period after the commencement of this Act as may be 
prescribed, the owner of every cotton pressing factoiy in which cotton is handl- 
ed on the ground-floor shall cause the press-house to be paved or provided with 
other suitable flooring to the satisfaction of the prescribed authorily. 

(3) If the owner jof any factory fails to comply with any provision of 
this section which is applicable to the factory, he shall be punished with fine 
which may extend to one hundred i-upees. 

(4) (oi) Where the owner of a factory has been convicted under sub-, 
section (3), the prescribed authority may serve on the owner of the factory an 
order in writing directing that such alterations shall be made in the feetoiy 
before a specified date, as in the opinion of the said authorily are necessaiy 
to secure compliance with the provisions of sub-section (1), ®[snb-section (1-A) J 
or sub-section (2), as the case may be. 


XiSiG*. 

1 See. 9, aub-sec. (1-A) added by Act XIV 


of 1939. 

s Added by Act XTV of 1939, 
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(6) Where the alterations are not made in accordance with the order 
served under danse (a) of this suh-aection, the prescribed authority may iwm 
on the ownei* and on the occupier, if any, of the factory an order in writii^ 
directing that the work of ginning or pressing cotton in such factory shall he 
suspended until the alterations have been made in accordance with the order 
served under clause (n) of this suh-seetion and the owner and the occupier, if 
any, shall he jointly and severally liable to fine which may extend to fifty rupees 
foi* each flay on Avhich cotton is sinned or pressed in the factory in contraven- 
tion of the oi*der served under this clause. 


10. Where the person guilty of an offence under this Act is a company, 
every director, manager, secretary and other ofQeer 
Ltabilitj offu eis o£ «■ t],pi.eo£ tvIio is knowingly a party to the default diall 
I'omptiTjy. jpjilty of the like offence and liable to the like 

punishment. 


11. (1).. No prosecution under this Act shall be instituted except by or 

_ . 4 , .« with the previous sanction of the District Magistrate 

rogui/ance of offences. ^ Magistrate or a Magistrate of 

file ■fii'Fit (*hm specially empowered in this behalf by the Provincial 
Government . 

(2) N<^ o^iPence' pTiuishable xuvlev this Act shall be tried by any 
Court infei ior to that of a Presidency Magistrate or of a Magistrate of the first 
class. 


Po^Yel• of tho Central 12. The Central Government may make rules to 
Crovernment to make rules. proAnde for — 

(a) the allotment of a speeial mark to be used by each pressing factory 
Tor the purpose of the marking of bales; 

(h) the manner in which bales shall he marked; and 

^\(r) the standard weights and ‘scales to be used in cotton ginning and 
cotton pressing factories in any part of British India and the inspection of 
Ihe same.] « 

13. The Provincial Government may, by notifi- 
Pov/er of the Pu'viiicial Cation in the Official Gazette, make rules consistent 
Governnier.t to make rules, with this Act to provide for all or any of the follow- 
ing matters, namely; — 

id’) the Ponns in which registers, records and returns are to be maintain- ' 
ed oj' submitted, and tbe inspection of records and registers; 

{D tb.e appointment of the authority to whom and the time within which 
the returns required by '[sections 5 and 5-A] shall be made: 

(c) ‘\07nillcd hi! Adapiaiion of Indian Laws Order in Council ] ; 

(d) the appointment of authorities for the purposes of sections 7, 8 

and 9 ; 

(c) the manner of service of orders made under section 9; 

(f) the powers of entry and inspection which may be exercised by Dis- 
trict Magistrates 03‘ by any officer specially empowered in this behalf by the 
Provincial Government; 

(g) any other matter which is to be or may be prescribed or for which 
])rovision is necessary in order* to carry out the purposes of this Act. 

14. ®[(1)] After the expiration of one year from the commencement of 
^ X ■ j. T, person who has made a contract for the 

.a S ta of baled cotton may require that no bales 

eontraetB, 0™®^ ®®l®s marked ®[with tlie mark presenbea 

under section 4. for the factory in which they were 
pressed] shall be supplied in fulfilment of such contract, and, if he does so 

T®G. EBF. 8 Substituted by Act IZ of 19«. 

1 Substituted by Aet XTV of 193!i. 3 Inserted by Act XIV of 1939. 
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require, no bale not so mai-ked shall be tenderable in fulfilment of 
the contraet: 

’[(2) Any bale marked in accordance with the provisions of section 4 
diall, within the meaning of the Indian Evidence Act, 1872, be presumed for 
all purposes as between the parties to a contract for the purchase of baled 
cotton, to have been so marked before leaving the factory in which it was 
pressed.] 

[Proviso. Omitted by Act XIV of 1939.] 

15. No suit or other legal proceeding aball he 
Protection for acts done instituted against any person in respect of anything 
under Act. which is in good faith done or intended to be done 

under this Act. 


THE OSIMINAL LAW AMENDMENT ACT (XXV OF ld08).> 


Year. 

No. 1 

Short title. 

Repeals and Amendments. 

igoi 

. 

XTV 

The Criminal Law Amend- 
1 ment Act, 1908 . 

Rep. in part, Act V ,of 1922 . 

Amended temporarily, Act XXIII of 1932 . 
Am., Act XXXVIII of xgao. 


[11th December, 1908. 

An Act to provide for the move spetdp trial of ceriain offences, and for the 
prohibition of associations dangerous to the pubUc peace. 


Whereas it is expedient to provide for the more speedy trial of cert^n 
offences; and for the pi-ohibition of associations dangerous to the public peace; 
It is hereby enacted as follows: 


Sht)rt title anti e.vtcnt. 


1. (1) This Act may be called The Criminal 

Law Amendment Act, 1908. 

(2) It extends to the Provinces of Bengal and of Eastei-u Bengal and 
Assam; but the Provincial Government of any other province may; at any time, 
by ’notification in the Official Gazette, extend the whole or any Part thereof to 
*[th8t Province]. 


’[(3) 


1 


LEG-. BEE, ■ 

1 Sub-sec , (2) of see . 14: added by Act 
XiV of 3939, 

2 For Statement of Objects and Beasona, 
nee Gazette of India, 1908, Ft. V, p. 203 and 
for Proceedings in Oonncil, see liid,y Pt, VI, 
p. 158. 

»The Act has been extended to the Presi- 
dency of Bombay, see Gazette of India Eac- 
tfraordinary, dated 4th January, 1910; to ^ho 
Presidency of Madras, the U. P, of Agra 
and Oudh, the Punjab and the Central Pro- 
vinces, see Gazette of India, Extraordinary, 
dated 13th January, 1910, and itiH, 1910, 
Pt. I, p. 95. 

For notification extending Pt. II of this^ 
Act to the province of DdM, see Gazette of 
India, Extraordinary, dated 9th December. 
1920; to Frontier Province, see INT.-W. 

Frontier Province Gazette, Extraordinary, 
dated 17th December, 1921, Part H of the 


Act has been extended to the Madras Presi- 
dency by Notificatiou No. 387, Public dated 
O+h December, 1921 (Vide Fort St. George 
Gazette, 1921, Part I, p. 1268), 

The Act has been declared in force in 
Sontlial Parganas by notification under sec. 
3 (3) (u) of the Sonthal Parganas Settle- 
ment Eegulation, 1872 (III of 1872), B. & 
O. Code, Vol. T, see Calcutta Gazette, 1909, 
Pt. X, p. 649. 

These words were substituted for the 
words ‘‘any othea* Province” by s ec, 2 gp d 
Rch. T of the Devolution Act (XXZTTn^f 
1920). 

s Sub-sec. (3) of sec. 1 was repealed by 
i«ec. 3 of the Indian Criminal Law Amend- 
ment Repealing Act (V of 1922). 

S£o. 1: Pb/lcticei and PaooasDtmi;. — ^The 
application of the procedure of this Act 
which was intended '‘to provide for the more 
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17. (1) TVLoever is a member of an rmlawful association, or takes part in 

meetings of any such association, or contributes or 
Fenai es. receives or solicits any contribution for tbe purpose 

of any such association, or in any way assists th6 operations of any such assoeia- 


to be used so as to make people liable to 
penalties for liaving been members of asso- 
ciations at a time when th^ were lawful 
and not unlawful. 55 B, 484=33 Bom.L.B. 
90=1931 B. 129. 

‘^^Notification” — ^Meaning of. — ^“Notifica- 

tion” is tbe act of making knoTO and not 
merely insertion in tlie Gazette. In order to 
prove that an association has been declared 
unlawful under the Act, the Government 
must not only insert the declaration in the 
Official G^ette, but must publish the 
Gazette in the manner usually adopted for 
publishing it and allow a reasonable oppor- 
tunity to people concei'ned to see. the Gazette. 
So the absence of evidence to show when 
the Gazette, dated the 14tli October, was 
published, the arrest of an alleged member 
of an assembly so declared unlawful on the 
early hours of the 15th October and his con- 
viction cannot be sustained, 55 B. 356=33 
Boni.L.B.. 82=1931 B. 132. Where an asso~ 
datum Has been declared vjilavjfvX by the 
Governor-General in Council under sec. 16, 
it is imperative for the prosecution to prove 
some overt act or conduct on the part of the 
persons proceeded against, which establislics 
Ills connexion with the association at some 
time subsequent' to such declaration. Also 
the ordinary rules of justice and common 
sense require that those who were connected 
with the association at the time urheu it was 
declai^d unlawful should be given a locus 
to withdraw from its member- 
ship within a reasonable time of itfe notifica- 
tion as such. 131 1.0. 353=32 Cr.L.J. 700 
^1931 li, 145. See cdso 134 I.C. 782==.32 
Cr.L.J. 1233=1934 U 36. 

• Sec. 17: Essbntiaib of offence — ^£ zis- 
TENC® OF Association. — ^The offence under 
the Act consists in promoting, or assisting 
in promoting, not an unlawful association, 
but} a meeting of such an association and 
therefore the association must exist before 
a meeting of it call be promoted. It caxmot 
therefore be said that a person by wrgmg h^s 
hearers to form themselves into ‘‘afathas'* 
promotes or assists in promoting meetings 
of the ''Jathas” when the "Jathas” them- 
selves had not come into existence. The 
person alleged to have promoted such mat- 
ings' on behalf of an unlawful association 
must.be proved to have authority from that 
association to convene the meetings.' 88 I.O. 
367=6 L. 349=1925 L. 522. 

Assisting the operation. — Thei« is a dis- 
tinction between assisting the operation and 
promoting or carrying out of the same or 
similar objects. Therefore, a person, prea- 
ching a boycott of foreign cloth and bdong- 
ing to a Gabha, whose coxmexion with the 
Congress Committeet is not affirmative esta- 
blished, cannot be said to be assisting the 
Cb, C. M.1^34 


operation of the objects of the Committee, 
although he may be promoting or carrying 
out the boycott preached by the Coiamittee. 
140 LC. 608=1932 L. 578. The word 
‘^assists” in sec. 17 (1) means intentionally 
assists. The accused painted on the surface 
of the road the words "boycott British 
goods” and thereby intended to assist the 
operations of an unlawful a^ociation, name- 
ly, the working committee of the Indian 
National Congress, held^ that the accused 
were liable to be convicted under sec. 17 (1). 
140 I.O. 767=63 M.L.J. 906. The words 
"in any way assists the operations of any 
such association” are not limited to act's 
which assist the operations of such assoem- 
tions with the co-operation of such associa- 
tion and they cover acts which may assist 
the operations of the association, but which 
ore done withouti any co-operation of the 
association. 131 I.C. 889=33 Bom,L.B. 314 
=1931 B. 206. The question whether parti- 
culai o.cts amounts to assisting the opera- 
tions of an unlawful association within the 
meaning of see. 17 (1) must always be one 
of fact to be determined in the circumstan- 
ces of each case. There must be sufficient 
connection between the acts of the^aeeused 
and the operations of the unlawful associa- 
tion to enable the Court to infer an inten-. 
tion to assist in those operations. The mere 
existence of a common aim between the per- 
son accused and the unlawful association 
is not enough to involve assistance. 55 B. 
442=131 1.0. 470= 33 Bom.L.R. 319=1931 

B. 200. A pei-son cannot be said to assist 
an association unless he has its operations in 
liis mind and intends to help them. Iden- 
tity of objects with no otner connection 
does not amount to assisting the operations 
of an unlawful association. 144 I.O. 765= 
1932 M.1V.N. 265=1933 M. 360. 

Assisting volunteers by cavrNG shel- 
ter, — The case against petitionrrs originated 
on a police report wliich was in these words: 
“T beg to report that Srijut Permanaad 
Agarw^a has been assisting the volunteers 
by givii^ them shelter in a house belonging 

him in the Tejpur town. I, therefore, re- 
quest that action under the Criminal Law 
Amendment Act may be taken against him**. 
Vpon this, tilie Deputy Commissioner order- 
ed "Issue warrant with bail under sec, 17 (3') 
of the Act.” Held; this report failed to 
make out a prima facie case in respect of tlie 
offence, described in this section with the 
result that the proceedings based on the re- 
port were liable to be quashed. 7i I.C. 49= 
36 CX..T. 179=1922 0. 538. See also 89 1. 

C. 392=5 L. 1=1924 L. 440. 

Assisting in organising meeting. — 

person who takes an active part in organis- 
ing or assisting to organize a mating must 
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tion, shall be puhidied with imprisomaeut iox a tem whi^ may extend to six 
■months, or with fine, or with both« 


clearly be regarded as promoting or assist- 
ing to promote it. 7 L. 357=1926 L. 405- 
Where the aceused was shown to have assist- 
ed in the management of an association the 
objects of which were unlawful. Ssld, that 
he was liable to be convicted under sec. 17. 
37 C.W.N*. 964=1934 0. 161. 

Illustrative cases. — ^Wliile the hoisting 
of the national dag is not in^ il'self an^ of- 
fence, doing so on a day and time prescribed 
by an unlawful association together with 
refusal to take it down when requested to 
do So by a responsible Police Officer cleaily 
amounts to conduct assisting tTie operations 
of th(; association and is punishable under 
sec. 17 145 T.C. 240=37 O.W.N. 992= 

1933 0. 695. Sae also 144 I.C. 765=1933 M. 
369. Thft display of Congress flag over his 
shop by a shopkeeper is not in itself a cri- 
minal off once. A notification by the District 
Magistrate that by setting up such^ flags they 
arc assisting the operations of the Congress 
is not equivalent to an order forbidding 
their use and the display or the refusal of 
the shopkeeper to pull it dovrn when asked 
by the police so to do, does not constitHite 
^•assisting the operations” of an unlawful 
fissoeiation. 140 1.0. 497=1933 A. 95. The 
mere fact that people are asked tb join the 
Congress and the boycott of British goods is 
preached and also the civil disobedience 
movement ig promoted does not make a con- 
ference identical -with the associations de- 
clared to be unlawful and the speaker can- 
not be convicted under see. 17 (1) or (2). If 
however he resists being apprehended by 
not allowing police to remove him he is 
guilty under sec. 224, Penal Code. 14(>,I.C- 
442=1932 L. 635. An association called 
^'Akhil Bharat Pt'abhat Feri Singh” was 
declared unlawful, but it still continued t.o 
fuuction and conducted a procession, the 
members singing political -songs. Persons 
taking part in such a procession could be 
said to assist the operations of the said un- 
lawful association and be convicted under 
sec. 17 ay 131 r.O, 477=33 Bom.L.E. 325 
=1931 B. 202, The publication of a notice 
in a paper circulating in Bombay stating 
that a meeting of an unlawful association is 
to take place and giving the time and place 
of the meeting although followed by publi- 
cation of the Police Commissioners ban of 
the meeting amounts to an offence under 
sec. 17 (1). 33 Bom.L.R. 314=1931 Bom. 

206 (2). The accused reproduced in his 
newspaper an appeal to stop trading in 
foreign cloth, made by a person describing 
himself as* the President of the War coun- 
cil; he was charged under sec, 37 (1) witu 
assisting the operations of an unlawful 
association. •Seld^ (€) There was no evi- 
dence that the person described was in fact 
the president of the War Council or that he 


authorised the publication. (iC) Even so, 
the artide did not advocate any unlawful ac- 
tion; it only expressed hig view on the econo- 
mic question which anybody was free to do. 
So no offence was made out under sec. 17 (1). 
134 I.C. 357=33 BomXB. 652=1933 Bom. 
413. The accused was charged and con- 
victed with having printed and published an 
aitide entitled ^helping outlaws’' in his paper 
the '“Free Press Journd” and thereby assis- 
ted the War Council of the Bombay Provin- 
cial Congress Committee in its operations 
and committed an offence under sec. 17 (1). 
The article was reproduced from the Con- 
gress Bulletin which was alleged io be an 
organ of the War Council. Held, {i) The 
War Council was an unlawful association. 
(ii) But the prosecution had failed to prove 
that tho Congress Bulletin was in fact an 
operation of the War Council, (wi) Further 
the article was merely a criticism — ^not of a 
profound character — ^upon a lettei* addressed 
by the Commissioner of Police to news- 
papers in Bombay *and the mere reproduc- 
tion of a criticism upon a letter which had 
been generally circulated — a criticism of a 
harmless character cannot possibly assist 
the operations of an unlawful association. 
33 BomX.P. 652=1931 B. 413. Tlie accused 
was found with t‘wo boxes containing con- 
traband salt and belonging to an association 
declared unlawful by the Government of 
Bombay. He was convicted undei* sec. 47 
(«?) of tlie Bombay Salt Act of being in pos- 
session of continband salt and also of an 
offence under sec. 17 (1) of this Act for 
assisting the operotions of an unlawful asso- 
* elation. Held, the accused could not be con- 
victed under two different enactmentte for 
the same act. 33 Bom.L.B. 648=3931 B. 
409. See also 1933 M. 337=67 M.L.J. 351. 
Persons who commit the offence of being 
members of an unlawful asTsembly even 
though they commit the offence of rioting 
are not necessarily guilty of being members 
of an unlawful association for purposes of 
see. 17. 26 S.L.R. 345=140 I.C. 697=1932 

Sind 211. Disobedience of a command io 
disperse is not an ingredient of an offence 
under see. 17. An admission of not having 
dispersed in spite of the orders of the police 
is therefore not an admission for pni’poses 
of sec. 17. 26 S.L.E. 345. Exhorting the 

Sikhs in a meeting to enlist themselves for 
shaliidi jathas for the purpose of going tso 
a ceitain place and collecting fun£ for a 
committee which was de<flared as unlawful 
by the Goveinment, is not an offence under 
sec. 17 (1) and sec. 17 (2) of the Act, but 
is an offence under sec. 117, Penal Code, as 
mo accused instigated people to become 
members of a jatha under the orders of the 
said committee which jatha would be an un- 
lawful association vrithin the mefl'niyig of 
sec. 16. 26 Cr.L.J. 1374= 89 T.C. 462=1926 
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(2) V^hoever maiM^s or aetdsts iu the mauagemeut of an aulawful 
association, or promotes or assists in promoting a meeting of any snch associa* 
tion, or of any members thereof as such members, diall be pnni^ed with impri- 
sonment for a term which may extend to tlu*ee years, or with fine, or with 
both. 

18. An association shall not be deemed to have ceased to exist by mson 
Continuance of aasocia- formal act of dissolution or change of 

tion. title, but shall be deemed to continue so long as any 

actual combination for the purposes of such associa- 
tion continues between any members thereof. 

THE SCHEDULE. 

[Repeuied hij 8. 3 of Act V of 1922.] 

N.B . — Temporary amendments- made by Act XXIII of 1982 have not been 
incorporated in this Act. For such temporary amendments, see Criminal Law 
Amendment Act, 1932, infra. 

L. 115. Dal and as 3ndii addressed meetings of the 

Knowledge op Assembly being unla.w- Akalis and appealed to the Sikhs to organize 
PTJL NOT NBCBSSABY.— Proof of knowledge in themselves into jathas, and he admits him- 
the accused that the association is unlawful pgjf ][jg ^ jathadar of that organization, 
is not a condition precedent to a prosecution he is admitting that he is a member of an 
under the section. But where an association, unlawful association, therefore pleading 
heretofore la,wful is made unlawful, it is but offence under sec. 17 (1). The 

just to requil’e some notice illegality word "jathadar'^ means a person who leads 

to be given to the members of the associa- or controls a jatha, and if it is proved that 
tion so that they may regulate their conduct there was anv jatha being a+ that time led 
accordingly. 55 B. 356=33 Bom.L.K 82= or controlled "by the accused, lie would oh- 
1931 B. 132. vioudy be guilty of managing an uidawfnl 

Kotipioatoon not published m gazette.— association. 7 L. 359=96 1.0. 219=1926 
NO Offence.— No association can be consi- 406. See aUo 26 S.L.R. 345=140 T.C. 697 
dered an unlawful association till the date =1932 Sind 211'. 

of publication of the notification in the offi- Prosecution under — ^Burden op proof — 
cial Gazette declaring it to be unlawful, and Presumption. — Wliere a person is charged 
no member of that association arrested in under sec. 17 (1) as having been a member 
pursuance of the order of the Local Govern- of an assembly declared unlawful, it is for 
ment before the date of publication of that the prosecution to prove not merely that the 
order in the Gazette can be held guilty of accused was a member thereof prior to the 
an offence under see. 17 although the fact Government Notification but that he con- 
that it has been so dedared may have been tinued as a member subsequent to the notifi- 
kno^vn to accused prior to the publication. 12 cation. The Act imponses no obligation on 
L, 471=133 1,0. 108=1931 L, 107. 8ee also the members of the association to dn any- 
55 B, 356=1931 B. 132, But see 1931 B. thing specific to terminate thoir membership, 
203. Where everybody knew that the Act and unless some act or conduct showing his 
has been extended to the United Provinces continued membership of same is proved, 
and the Court convicted the accused under it cannot be presumed in law. 55 B. 484= 
the said Act on the basis of a newspaper ex- 33 Bom,L.B. 90=1931 B. 129: 131 I.O. 479 
tract publishing the Goveiument Notification =33 Bom.L.B. 333=1931 B. 203. The mere 
and the statement of the Police Officer, held, fact that a certain person was a delegate to 
that the conviction wos bad in law because the Indian National Congress held in De- 
tlie Act had not been extended by means of cember. 1929, cannot prove his membership 
a notification in' the Gazette. 129 I.O. 443 of the Congress Committee of a certain 
=3930 A.L.J. 1535=1931 A. 32. But it place after the declaration of 3rd July, 1930, 
would be different whether the Gazette had that it was an unlawful association had been 
been issued to the public or not, if a copy notified. Where none of the witnesses for 
of the Gazette notifying an association un- the prosecution has any personal knowledge 
lawful, was actually shown to the accused of the factum of the convict being a mem- 
before their arrest under sec. 17 (1). 131 ber of the Congress Committee and their 

l.C. 479 =33 Bom.L.B. 333=1931 B. 203. statements are based on mere conjectures 
Admission, effecjt of — ^Managing an un- and inferences and the remaining evidence is 
lAWFUL- ASSOCIATION. — An accuflcd person worthless and irrelevant, the conviction of 
does not plead to a section of a criminal the accused for being a member of an unlaw- 
htatnte* He pleads guilty or not guilty to ful association should be set aside. 131 1,0. 
the facts alleged to disclose an offence under 360=1931 L. 153. * 

that sectidbL. Where the charge stated that Abetment of offence or summons case— 
the accused Nvas the jathadar of the A^ali Penal Code, Geo. 117.— A charge of abet- 
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THE CBmUrAL LAW AMEITDMENT ACT (XXHI OF 1982). 


Year. 

No. j 

Short title. 

1 

Repealed or otherwise how affected by 

1 Legislation. 

193 a 

XXIII 

The Criminal Law Amend- 

Am. XXIV of 1934 ; Rep., in part Act I of 
193 B; Cr. Law Am. Act, 1935 , 


ment Act, 1932 - 


[19#& December, 1932. 

An Act to supplement the Criminal Lm'. 

Wbebeas it is expedient to supplement the Ci'iminal Law and to that end 
to amend the Indian Press (Emergency Powers) Act, 1931, and fuilher to 
amend tempomdly the Indian Criminal Law Amendment Act, 1908, for the 
purposes hereinafter appearing; 

It is hereby enacted as follows : — 

Short title, extent, dnra- • 1. (1) This Act may be called The Criminal 

iimi and commeneement. Law Amendsient Act, 1932. 

(2) It extends to tlie whole of British India, inelndiug British Balu- 
chistan and the Sonthal Parganas. 

(3) [* * • • ]} 

(4) The whole of the Act except [ * •]* section 7 shall come into 

force at once, and the Provincial! Government may, by notification in the Official 
Gazette, direct that section 4 or section 7 diall come into force in any area on 
such date as may be specified in the notification. 

2. [Dissuasion from enHstment] Repeated by Grimiml Lav) Amendment 
Act, 1935, 8. 2. 


LSiG*. 

iSuBvSEC. (3) limiting the iluralion of the 
Act to three years from commexLccmeiLt was 
repealed by Criminal Law Amendment Act, 
1935, see. *2. 

2 Repealed by Criminal Law Amendment 
Act, 1935, sec." 4. 


ment of a specific ojffence wliidi offonco is a 
siimiiioiiH case, (lien tho abetment is also a 
summons ease. An offence under see. 117 of 
Renal Code and see. 17 ( 1 ) of tliig Act ean 
therefore be tried as a summons case. 331 
LO. 472 = 33 Bom.L.E. 353=1931 Bora. 199. 

Conviotioif under sec. 17 (3) — ^Double 
SENTENCE— LegaIiITT OP.— Where the two 
accused, one of them President and the other 
a member of the Congress Committee^ were 
chared with and found guilty of the offence 
of picketing foreign cloth shops, punishable 
alike under sec, 17 (1) of the OriminaJ Law 
Amendment Act (1908) and sec. 4 of Ordin- 
ance V of 1932 and were awarded separate 
sentences under eaifii count, JSeli, that the 
reference to their membership of the Con- 
gress Committee was only by way of des- 
cription and was not intended to add a se- 
parate charge of their ha'ving been members 
of an unla^^l association; that the only 
offence invoWed was picketing though puni- 
shable under two separate proTOions of law 
and that the awarding of two separate sen- 
tences for the saipe offence under each count 
was not legal. 142 I.C. 21=1933 Mad. 337 
=67 M.L.J*. 351. See a7^o 134 LO. 345=33 - 


Bom.L.R. 648=1931 Bom. 409. 

Sec. 17 (2): Liability under— Leader 
OP Party.— Tile leader of Ihe party which 
induce boys to take out and publicly exhibit 
Congress fiags and for which those boys are 
given clothes and some cash .in lieu of ser^ 
vices to be rendered by them is gmilty under 
sec. 17 (2). 146 I.C. 25=1933 T.jah.-387 ( 2 ). 
Where a person is in charge of an oflSce he 
is necessarily the person who manages or 
assistH in managing the association which 
oivns that office. Sec. 17 (1) renders a per- 
son liable to punishment, if he is proved to 
be a membei' of an unlawful association, 
without any proof being required of any ac-* 
tive participation in its operations. It also 
makes it an offence to take part in its meet- 
ings or to help it in any way and it is im- 
matSerial whether the pei*son who renders such 
help has been authorised to do so or whe- 
I'lier he acts pwely on his own initiative. 
Sec. 17, d. ( 2 ) is directed against the ring- 
leaders, i.e,, the persons who actually con- 
irol or direct the activities of the associa- 
tion or who organize or help to organize any 
of its meetings. The word "management” 
conveys the idea of conduct and direction 
of an institution and a person cannot assist 
'in the management of an association who 
has no hand in the conduct or direction of 
its affairs, though as an employee of fhst 
association he may carry out the orders of 
his managing bodies. 7 Lah.* ^0=96 1.0. 
257=1926 Lah, 307, 
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8 . [Tampermg with public servants.] Repealed by Cmnhtal Law Amend- 
ment Act, 1935, 8. 2. 

4. [Boycotting a public sermowL] Repealed b-y Crimaml Law Amend- 
ment Act, 1935, 8. 2, 


6 . ( 1 ) Whoever publishes, circulates or repeats iu public auy passage 

. i. - X . from a newspaper, book or other document copies 
of prL^a^doLmenV^ * decided to be forfeited to His 

Majesty under any law for the tune being in force, 
shall be punished with imprisonmeut for a term which may extend to six 
months or with fine or with both. 


( 2 ) No Court shall take cognizance of an offence punishable under this 
section imless the Provincial Goveriunent has certified that the passage pub- 
lished, circulated or repeated contains, in the opinion of the Provincial Govern- 
ment, seditious or other matter of the nature referred to in sub-section ( 1 ) of 
section 99-A of ‘the Code of Criminal Procedure, 1898, or sub-section ( 1 ) of 
section 4 of the Indian Press (Emergency Powers) Act, 1931. 

6 . [Dissemination of false rwmoursJl Repealed by Criminal Law Amend- 
ment Act, 1935, 8, 2, 

Molesting a person to 

prejudice of employment , 7^ ( 1 ) Whoever — 

or badness. 


(a) with intent to cause any person to abstain from doing or to do any 
act which such person has a right to do or to abstain from doing, obstructs or 
uses violence to or intimidates such person or any member of his family or 
person in his employ, or loiters at or near a place where such person or member 
or employed person resides or works or carries on business or happens to be, or 
persistently follows him from place to place, or interferes with any property 
owned or used by him or deprives him of or hinders him in the use thereof, or 

(b) loiters or does any similar act at or near the place where a person 
carr^s on business, in such a way and with intent that any person may thereby 
be deterred from entering or approaching or dealing at such place, 

shall be punished with imprisonment for a term which may extehd to six 
months, or with fine which may extend to five hundred rupees, or with both. 

Explanation . — ^Encouragement of indigenous industries or advocacy of 
temperance, without the commission of any of the acts prohibited by this 
section is not an offence under this section. 

( 2 ) No Court shall take cognizance of an offence puiiidiable under this 
section except upon a report in wilting of facts which constitute such offence 

QjjC, 7 , — Criminal Law Amendment keting in the course of tiude disputes. 

Act of 1932 has not been repealed in its en- But where the offence is committed in the 
tiroty by the Kepealing and Amending Act course of a hona fide trade dispute for the 
XX of 1937. The effect of sec. 4 of the lirst time, the sentence need not be severe, 
latter Act and see. 6-A of the General (Ihid.) 

Clauses Act (XIX of 1936) is to leave the • Sec. 7 (1) ( h ): Scope and intention— 
Criminal Law Amendment Act of 1932 in- ^‘Loitering”.— A procession through a loea- 
tact so far as sec. 7 is concerned. LLJR. lity with halts at times for the purpose of 
(1939) Mad. 87=A.LE. 1939 Mad. 21= distributing handbills does not amount to 
(1938) 2 M.L.J. 863. Abetment of offence loitering, so as to amount to an offence un- 
under sec. 7 not punishable. (1938) 2 MX. der sec. 7 (1) (h). A 'petrol passing and re- 
•J. 863. There is no justification for the passing a certain street or a certain shop at 
contention that the offence contemplated by intervals may amount to loitering but a pro- 
see. 7 (1) (a) of the Criminal Law Amend- cession cannot. Loitering, to be an offence, 
ment Act of 1932 ^ould go unpunished must be done with the intention of deterring 
when it is committed in respect of a public any person from entering or approaching or 
official. (1938) 2 M.L.J. 863. This sec- dealing at the particular place near wln^ 
tion is not. in conflict with Trade Unions the loitering occurs. 158 I.C. 100S=:1935 
Act. Apart from immunity from criminal Nag. 19. 8ae also 56 L.W. 222— 1943 pS&d. 
conspiracy, the T. U. Act does not allow im- 572 =(1943) 1 MX.J. 315. (As junsdic- 
munity from any criminal offence. 31 NX. tion to try offences and the necessily for a 
E. 318=157 LC. 618=1935 Nag. 149. This report of facts constituring a pariacular of- 
aeotion can be applied even in cases of pic- fence). 
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made by a poUce officer not below the rank of officer in chaise of a police 
station. 

8. [Power to order ^^ent or guardian to poy fine imposed on young 
person.] Bepedted hy Crimindt Law Araendment Act, 1935, 8. 2. 

Prooednre in offences 9. Notwithstandii]^ anything contained in the 
under the Act. Code of Criminal Procedure, 1898, — 

(1) no Ooiirt inferior to that of a Presidency Magistrate or Magistrate 
of the firat class shall try any offence under this Act; 

(U) an offence punishable under section [5, or 7]^ shall be cognizable 
by the police; 

(in) an offence punishable under section 4 shall be an offence in which 
a w^arrant shall ordinarily issue in the first instance ; and 

(iv) an offence punishable under section 7 shall be uon-bailable. 

10. (1) The Provincial Government fiiay, by notification in the Official 
Gazette, declare tliat any offence pimi^able under 
Power of ProviadaJ sections 186, 188, 189, 190, 228, 295-A, 298, 505, 506 
grxl 507 of ft. I. P. wta .in' ^ 

tinn-imunwa area spccified in the notification shall, notwithstand- 

ing anything contained in the Code of Cr iminal Pro- 
dure, 1898, be cognizable, and thereupon, the Code of Criminal Procedure, 1898, 
shall, while such notification remains in force, be deemed to be amended accor- 
ingly. 

(2) The Provincial Government may, in like manner and subject to the 
like conditions, and with the like aBEeet, declare that an offence punidiable under 
section 188 or section 506 of the Indian Penal Code shall be non-bailable. 

Ameadm^t of 8^ ISj ~~ I TTV TnT-T — — 

Act XIV of 1908. 11- t>y Act I of 1938.] 

Aiaendmeul of S. 17. m x ^ ^ -r ^ ■» 

Act xrv of 1908. 12. [Bep. by Act I of 1938.] 

Insertion of new Ss. 17-A, 

irf SIooa" is. [Bep. by Act T of 1938.] 

Amendment of title and 

p^Ue of Act xxnr o£ 14 , [Sep. ly Act I of 1938.] 

1931. 

16. ’ [Amendment of 8. 1, Act XXIII of 1931.] [Bep. by Criminal Law 
Amendment Act, 1935, 8, 2.] 

XM^Ks? 16. [Bep. Ac/ Z of 1938.] 

17. [Cessation of effect of section 62, Ordinance X of 1932.] [Bepealed 
hy Criminal Law Amendment Act, 1935, 8. 2.] 

18. Anything done or any proceedings commenced in pursuance of the 

Adoption and continuance ^ 

of action taken under Ordi- Ordmance, 1932, shall, upon the eommencemrait of 

nance X of 1932. '^3 Act, be deemed to have beeu done or to have 

been commenced in pursuance of the corre^ond^ 
provisions of the Indian Criminal Law Amendment Act, 1908, as ftTnfiTtdftd bv 
this Act, and shall have effect as if this Act was already in force when such 
thing was done or sneh proceedings were commenced. 

19. Anything done or any proceedings commenced in pursuance of the 

provisions of the Indian Press (Emergen^ Powers) 
i"*- ‘p 3pe«i 

xv-nr of 1931 as amended Ordinance, 1932, shall, upon the eommenoe- 

hy Ordinance X of 1932. DQ^t of this Act, be deemed to have been done or to 

have been comnaenced in puisoanee of the eorres- 


hj Ordinance X of 1932. 


LEO. BEF. 

iThe figurai "2”, ".S” te "6” were -Repeal- 


ed by Criminal Law. Amendment Act, 3936, 
sec. 5. 
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S. 2J The Grlminal Law Amendme-mt Aot ^XX of 1938;. 

ponding piOTosions of the Indian Press (Emergency Powers) Act, 1931, as 
amended by this Aet, and ^11 have effect as if this Act was already in force 
when such thin^ was done or siTch proceedings were commenced. 

20. [TrUA of and compUtwn of trials of offences against ni'dimnce X of 
1932.] [itepecd'ed hy Crimincd Law Amendment Act, 1935, £f. 2.] 


THE CRIMINAL LAW AMENDMENT ACT (XX OF 1938). 

{lAtJi September, 1938. 

An Act to amend the criminal law. 

Wh 3 !seas it is expedient to supplement the criminal law by providing for 
the punishment of certain acts prejudicial to the recniitment of peraons to seiwe 
in, and to the discipline of, His Majesty’s Forces; It is hereby enacted as 
follows: — 

Short title, extent and 1. (1) This Act may be called The Obimin.Uj 

commencement. Law Ahbndmekt Act, 1938. 

(2) It extends to the whole of British India. 

(8) It shall come into force in a Province on sncli date as the Provincial 
Government may, by notification in the Official Gazette, appoint in this behalf 
for such Province. 


Dissuasion fiom eulisV 
ment and instigation to 
mutiny or insubordination 
after enlistment. 


2. Whoever — 


(а) With intent to affect adversely the recruitment of persons to serve 
in the Military, Naval or Air forces of His Majesty, wilfully dissuades 
or attempts to dissua‘de the public or any person from entering any such Forces, 
or 

(б) without dissuading or attempting to dissuade any person from 
entering such Forces, instigates the public or any person to do, after entering 
any such Force, anything which is an offence punishable as mutiny or insub- 
ordination under section 27 of the Indian Army Act, 1911, oi* sections 10 to 12 
and 14 to 17 inclusive of the Naval Discipline Aet as applied to the Indian 
Navy (Discipline) Aet, 1934, or sectidns 35 to 37 inclusive of the Indian Air 
Force Aet, 1932, as the case may be, 

shall be punishable with imprisonment for a term which may extend to one 
year, or fine, or with both. 

No person shall be prosecuted for- any offence under this Act except with 
the previous sanction of the Provincial Government. 

Exception 1. — 'The provisions of clause (a) of this section do not extend 
to comments on or criticism of the policy of Government in connection with the 
Militaiy, Naval or Air Forces, made in good faith without any intention of 
dissuading from enlistment. 

Exception 2.— The provisions of clause {a) of this section do not extend 
to the case in which advice is given in good faith for the benefit of the individual 
to whom-it is given, or- for the benefit of any member of his family or of any 
of his dependants- 


Sec. 20: Okpbncb under sec. 17 op Oipi- 
NANCE X OP 1932. — The ordinary rule wMcli 
makes it impossible to epnviei; a person under 
a section of ' an ‘Ordinance of a temporary 
Act which has expired, prevails as regards^ 
sections not specified in sec. 20, Crinunal Law 


Amendment Act. A person cannot therefore 
be charged under sec. 17 of Ordinance X of 
1932 read with sec. 21 of Ordinance H of 
1932 after the expiry of the Ordinances. U5 
I.O. 683=1933 A.L.J. 875=1933 A. 669 (F. 
B.). al9o 1933 B. 129, 
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THE CaiMlNAL TEIBBS ACT (VI OP 1924). 1 

Year, 

B 

Short title. 

" Repealed or otherwise how afTected by Legislation. 

1924 

VI- 

The Crinunal Tribes 
Act, 1924 . 

Am, Act XXXIII of 1925 ; Mad. Act 
XXIX of 1943 . Rep. in part XII of 1927 • 
and A. O. 1937 . 


CONTENTS. 


PreHminart. 

Seutions. 

1 . Short title aiwl extent. 

± Detiiiitions. 

NOTIPIOATIOXH op CiaivITNAL TRIBES. 

'1. Power to declare any tribe, gang or 
class a criminal tribe. 

4. Begistration of members of criminal 
tribes. 

o. Proeedui*e in making register, 

6 . Cliarge of register. 

7. Alterations in register. 

8 . Complaints of entries in register. 

9. Power to take JSnger-impressions at 
any time. 

10. Member of criminal tribes to report 
themselves or notify residence. 

Eestriotion op movements op criminal 

TRIBES. 

11. Power "to restrict, movements of, or 
«bettle, criminal tribes. 

12. Power to vary specified area or place 
of residence. 

13. Power tb Provincial Goveramenfl to 
restrict or settle criminal tribe, in another 
province. 

14. Verification of presence of members 
of tribe within prescribed area or place of 
residence. 

15. Application of Act when criminal 
tribe is transferred from one province or 
dish'rct to another. 


FlECTlOXS. 

SFiTtijBmknts and Schools. 

16. Power to place tribe in settlement. 

17. Power to place children in schools 
and to apprintice them, 

18. * Power to discharge or transfer per- 
sons from settlement or school. 

19. Power to direct use of any seitle- 
ment or school in Britirii India for reception 
of persons. 

BUIjES, 

20 . Power to make rules. 

PENAIiTIES and PROCEDURE. 

21 . Penalties for failure to comply with 
terms of notice under see. 5 of sec. 7. 

22. Penalties for breach of rules. 

23. Enhanced punishment for certain 
offences by members of criminal tribe after 
previous conviction. 

24. Punishment for registered members 
of criminal tribe found under suspicious 
circumstances. 

25. Arrest of registered persons found 
beyond prescribed ’limits. . 

26. Duties of village headmen, village 
watchmen and owners or occupiers of land to. 
give information in certain cases, 

27. Penalty for breach of such duties. 

28. Power to deport certain criminal 
tribes to States in India. 

Supplement. 

29. Bar of jurisdiction of Courts in ques- 
tions relating to certain notificatlonB. 

30 . Bepeals. 


[im March; im. 

An Act to consolidate the law relating to CriniinM Tribes. 

Wheskeas it is expedient to consolidate the law relating to criminal tnbes; 
It is hereby enacted as follows : — 

PreUmimry_. 

fa„«* «♦!. 1* (1) This Act may be called The CmminaIi- 

Short faile «aa extent. Tbimb Aot, 1924. 

(2) It extends to the whole of British India. 

T wiKiti/wi. a In this Act, unless there is anything repug- 

nant in the subject or context, — 

(1) “^trict” includes a Presiden<^-town ®[ * ■ * ] ; 

(2) “District Magistrate” means, in the case of a Presidency-town ®[ • 

• *] the Commissioner of Police; 

(8) “prescribed” means prescribed by rules made under this Act; and 
(4) “Superintendent of Police” means, in lie ease of a Preddeney-town 


LEG. KEP, omitted by A.O., 1937. 

ifor Statement of Objects and Seasons, aiTbe vordB “or the town of Baagoon’* 
see OaeeHe of India, 1924, Pt. V, p. 7. omitted by Ibid. 

*The words “and the town of Bangoon” 
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* * [, any officer appointed by the Provincial Government to per- 

fonn the duties of a Superintendent of Police under this Act. 

Notification of Criminal Tribes. 

3. If the Provincial Government has reason to believe that any tribe. 

Power to declare any or class, of peraons, or any part of a tiiV. gang, 

tribe^ gung or class a cri- clftSS, IS ■Siu.uictsu. to tilo systematic Cfjrnmis . on of 
minal tribe. iion-bailable offences, it may, by not!*', ation in the 

Official Gazette, declare that such tribe, gang or class 
or, as the case may be, that such pait of the tribe, gang or class is a criminal 
tribe for the purposes of this Act. 

Registration of Memters. of Crirmwl Tribes. 

4. The Provincial Government may direct the District Magistrate to make 

Eegistration of members “ a register of the niunbera of 

of criminal tribes criminal tnbe, or part of a criminal tnbe, withm 

his district. 

5. Upon receiving such direction, the District Magistrate gbn.ll pnblidi 

Prooednre ia x^aking H ^ 

register. " register is to be made and at such other places as 

he may think fit, calling upon all the members of the 
criminal tribe or part, as the ease may be, — 

(a) to appear at a time and place therein specified before a person 
appointed by him in this behalf ; 

(b) to give to that person such information as may be necessary to 
enable him to make the register.; and 

(<j) to allow their finger-impressions to be recorded: 

Provided that the District Magistrate may exempt any member from 
registration and may cancel any such exemption. 


6. The register, when made, shall be placed in the keeping of the Super- 

Oiiargo of register. intendent of Police, who shall, from time to time, 

report to the District Magistrate any alterations which 
ought in his opinion to be made therein, either by way of addition or erasure. 

7. (1) After the register has been placed in the keeping of the Super- 

Alterations in register. intendent of Police, no person’s name shaU be added 

to the register, and no registration shall be cancelled, 
except by, or under an order in writing of, the District Magistrate. 

(2) Before the name of any person is added to the register under this 
section, the Magistrate shall give notice in the prescribed manner to the person 
concerned — 

(a) to appear before him or an authority appointed by him' in this behalf 
at a time and place therein specified; 

(b) to give to him or such authorily such information as may be neees- 
saiy to enable the entry to be made; and 

(c) to allow his finger-impressions to ba recorded. 


8. Any person deeming himself aggrieved by any entry made, or proposed 


LEG. BEP. 

1 Tlie woiJs the town of Bangoon*' 
omitted by A.O., 1937. 


Sec. 3. — ^Member of a tribe notified under 
sec. 3 is liable to enhanced sentence after 
the notification, provided he has had previous 
conviction. 36 I.O. 143=14 A,L.J. 687. 

Sec. 5. — The District Magistrate'in grant- 
ing or refusing an application to take the 
name of a person out of the register kept 
under see. 5 acts in administrative capacity 
and the High Court therefore is not entitled 
Cr. C M.-I— 35 


to interfere with any order made by the 
Magistrate in this respect, 57 I.C. 10l£=24 
C.W.N. 624. See also 13 Pat,L.T. 119= 
1932 Pat. 155. 

Sec. 8. — ^The Deputy Comniissioner of 
Police in refusing to direct the removal of 
the names of certain persons from a register 
maintained under the Act acts as an execu- 
tive officer and does not perform a judicial 
function and the High Court has no autho- 
rity to interfere ^vith his refusal 13 Pat. 
L.T. 119=1932 Pat. 155. (47 0. 483, Poll.). 
S&e also 57 I.C. 101=24 O.W.H. 624. 



274 


The Criminai, Court Makual. 


[S.9 


_ , . ^ . to be made, in such register, either when the register 

“ is first made or subsequently, may complain to the 
District Magistrate against such entry, and tiie hlagis- 
trate shall retain such peMon’s name on the register, or enter it tiierein or erase 
it therefrom, as he may think fit. 

9. The District Magistrate or any officer empowered by him in this behalf 
Power to take finger may at any time order tlie finger-impressions of any 
impressions at any time. registeml member of a criminal tribe to be taken. 
W. H(l)] The Provincial Government may, by notification in the Official 
Gazette, issne in respect of any criminal tribe either 
MemWs of criminal following directions, namely, that 

S n^^; rSne? eW registered -member thereof shall, in the pre.s- 

eribed manner, 


(a) report himself at fixed intervals; 

(6) notify his place of residence and any change or intended change of 
reridenee, and any absence or intended absence from his residence. 

®[(2) Where a registered member of a criminal tribe in respect of which 
the Provincial Government has issued a notification under imb-section (1) 
changes his place of residence to a district other than that in which he 1^ been 
rostered (whether in the same Province or not), or is for the time being in a 
district of a province other than that by the Provincial Government of which 
the said notification was issued, the provisions of this Act and of the rules made 
thereunder shall apply to him as if in pursuance of a direction made under sec- 
tion 4 he had been registered in that district ; and where that district is in a pro- 
vince otlier than that by the Provincial Government of which the notifications 
imder section 3 and sub-seetion (1), of this section were issued in respect of such 
criminal tribe, as if tlxe said notifications had been issued by the Provincial 
Government of such other province. 

(3) Where any such registered member changes his place of residence to 
a district other than that in which he has been registered (whether in the same _ 
province or not), the relevant entry in the register shall be transferred to the" 
Superintendent of Police of that district.] 

Bestriction of Movements of Crinmal Tribes. 

Power to. restaiot move- 11. (1) If the Piuvincial Government considers 

ments of, or settle, criminal that it is expedient that any criminal tribe, or any 

part or member of a criminal tribe, should be — 

. (a) restricted in its or his movements to any specified area, or 

(b) settled in any place of residence, the Provincial Government may, 
by notification in the Official Gazette, declare that snch criminal tribe, part or 


LEG. EEF. 

1 See, 10 was renumbered as 10 (1) by 
see. 2 of the Criminal Tribes (Amendment) 
Act (XXZIII of 1925). 

2 Sub-secs. (2) Sd (3) were added by ibid. 


Sec. 10. — Registered rnembei* of criminal 
tribe need not notify all temporary changes 
of refiidence, as for one or tiwo days. 16 A.L. 
jr. 510. iRegistered person should not absent 
himself from his Tiflage without permission. 
Such absence is an' offence under Ihe Act, 9 
Or.L.J. 1=20 P.B. 1908 (Or.); 3 Or.L.J. 77 
=100 P.L.B. 1905. 

Tiie effee't of sec. 10 (2) of the Act is lhai' 
where a member of a criminal tribe goes 
from one <Iistrict of one Province to another 
di.3tiict of another. Province, the provisions 
of the Act and lulea apply to him in the new 
distrifti at -the new province as if he had 
been icgistered in pursuance of a direction, 


made under sec. 4 of the Local Government 
of the new Province, and the notifications 
issued affecting him, issued By the Govern- 
ment of the Province lie has left, are deemed 
(0 have been issued under sec. 3 and sec. 10 

(1) of the Act) by the Local Government of 
the new Province to which he has gone. Be- 
fore such a person can be convicted of iShe 
offence of failure to give daily ha&wri, it 
must be proved that the notification issued 
by the Local Government of his old Pro- 
vince under sec. 10 (1) required him to give 
daily haeuri. If that is not proved, he can- 
not! be convicted of the offence under sec. 22 

(2) (a) of the Act even if he pleads guilty. 
His plea of guilty should not» be accepted in 
such a ease, and the plea nbt render the 
conviction legal. I.L.B. (1941) Kar. 551= 
199 T.C. 126=43 Cr.L..T. 476=5:AJ.B. 1942 
Sind 51. 
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member, as the ease may be, shall be restricted in its or his movements to the 
area specified iii the notification, or shall be settled in tlie place of residence so 
specified, as the case may be. 

(2) Before making any such declaration, the Provincial Government 
shall consider the following matters, namely: — 

(1) the nature and the circumstances of the offences in which the mem- 
bers of the criminal tribe or part ot* the individual member, as the case may be, 
are or is believed to have been concerned ; 

(ii) whether the criminal tribe, part or member follows any lawful occu- 
pation, and whether such occupation is a real occupation or merely a pretence 
for the purpose of facilitating the commission of crimes ; 

^iii) the suitability of the restriction area, or of the place of residence, 
as the ease may be, which it is proposed to specify in the notification ; and 

(iv) The manner in which it is pi^oposed that the persons to be restricted 
or settled shall earn their living within the restriction area or in the place of 
residence, and the adequacy of the arrangements which are proposed therefor. 

12. The Provincial Government may by a like notification vary the terms 

- . ^ notification issued by it under section 11 for 

areaTpiLJ*rf reldS. the purpose of pecifying another restriction area or 

another place of residence, as the ease may be, and 
any officer empowered in this behalf by the Provincial Government may, by 
order in writing, vary any notification made under section 11 or under this sec- 
tion for the purpose of specif^u® another restriction area, or, as the case may 
be, another place of residence in the same district. 

13. Any notification made by the Provincial Government under section 11 
or section 12 may specify, as the restriction area or 
as the place of residence, an area or place situated in 
any other province, provided that the consent of the 
Provincial Government of that province shall first 
have been obtained. 

Every registered member of a eiiminal tribe, whose movements have 
been restricted or who has been settled in a place of 
residence in pursuance of any notification under sec- 
tion 11 or section 12, shall attend at such place and 
at such time and before stxch person as may be pres- 
cribed in this behalf. 

(1) Where, in pursuance of any such notification, any member of a 
. ... . , . _ criminal tribe is restricted in his movements to an 

“ settled in a place of residence, situated in 
STl. a province other than that hy the Provinml 

trict to aaotheT. Government of which the notification imder sec- 

tion 3 relating to the criminal tribe was issued, all 
the provisions of this Act and the rules made thereundei* shall apply to him as 
if the notification under section 3 had been issued by the Pi-ovineial Government 
of such other province. 

(2) If any criminal tribe, or any part of a criminal tribe, wM^ has 
been registered under* section 4 in any district, or any m^ber of rach tribe or 
pari, is restricted in its or his movements to an area, or is settled in a place of 
residence, situated in another district (whether in the same province or not), the 
register or, as the ease may he, the relevant entries or entry therein riiall he 
transferred to the Superintendent of Police of the last mentioned district, and 
all the provisions of this Act and the rules made thereunder shall apply as if 
the criminal tribe or part had been registered in that district, and the District 
Magistrate of that district shall have power to cancel any exemptibn granted 
under section 5'. 

Settlements and Sedwols. 

W. The Provinoial Qoverament may establish industrial, agricultural o? 


Power of Provittcial Gov- 
eTomeut to restrict or settle 
ezuuinal tribe in another 
province. 

14. 

Verification of presence 
of members of tribe within 
prescribed area or place of 
residence. 

16. 



The Criminal Court Manual. 


refomatory settlements and may order to be placed 
scltUment ^ ^ settlement any criminal tribe, or any part 

or member of a criminal tiibe, in i-espect of which or 
of whom a notification has been issued under section 11 : 

Provided that no such order shall be made unless the necessity for mak- 
ing it has been established to the satisfaction of the Provincial Government, 
after an inquiry held by such authority and in such manner as may be 
prescribed. 

17. (1) The Provincial Government may establish industrial, agiicultural 

_ , , , or reformatory schools for ehiklreu, and may order to 

iaSls separated and removed from their pai-ents or 

them, guardians and to be placed in any such school or 

schools the children of members of any eiiminal tribe 
or part of a criminal tribe, in respect of which a notification has been issued 
under section 11. 

(2) For every school established under sub-section (1), a Superintendent 
shall be appointed by the Provincial Government. 

(3) The provisions of sections 18 to 22 of the Refomatory Schools Act, 
1897, shall, so far as may be, apply in the case of every school for children 
established under this section as if the Superintendent of such school were a 
Superintendent and the children placed in such school were youthful offenders 
witiiin the meaning of that Act- 

(4) For the purposes of this section the term “children” includes all 
persons under the age of eighteen and above the age of six years. 

(5) The decision of the District Magistrate as to the age of any person 
.for the purposes of tto section shall be final. 

18. The Provincial Government or any officer authorised by it in this 

behalf may at any time, by general or special order, 
Power to discliarge or any person who may be in any industrial, agri- 

MttlemLt or^ Wlwol. cultural vr refomatoiy settlement or school in the 

province, — 

(a) to be discharged, or 

(6) to be transferred to some other settlement or school in the province. 

19. Any order made under section 16, section 17 or section 18 may specify 

as the settlement or school in which any person is to 
Power to direct tiee . of be placed or to wliich he is to be transferred, as the 
^ setflea^t or sdiool m indtigtrial} agiieultural or refoma- 

of Votsom. ^ ^ settlement or school in any other province, 

provided that the consent of the Provincial Govern- 
ment of that province shall first have been obtained. 

Rules. 

20. (1) The Provincial Government may make 

Power to make rules ^ purposes and objects of this 

Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for or regulate — 

(o) the form and contents of the register referred to in section 4 ; 

(b) the, manner in which the notice referred to in section 5 shall be pub- 
lished and the means by which the persons whom it coueerns, and the village- 
heaven, village-watchmen and landowners and occupiers of the village in 
which such persons reside, and the agents of such landowners or occupiers, 
shall be infomed of its publication; 

(c) the addition of names to the register and the erasure of names there- 


Sifics* 20 AND 22. — The failure of a regis- to a conlravenlion of fmf rule made under 
tered member of a criminal taibe to send Ms stv'* . 20 and is not an ofEenee punishable under 
children to a specified school as directed by sec. 22. 56 L.W. 404i=1943 Mad. 649= 
the managei* of a seHlement does not amount (1940) 2 M.L.J. 175. 


Power to make .rules. 
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-in, and the mode in which the notice referred to in snb-seetion (2) of section 7 
shall be given ; 

(d) the manner in which persons mentioned in section 10 shall report 
themselves, or notify their residence or any change or intended change of resi- 
dence, or any absence or intended absence ; 

(e) the nature of the restrictions to be observed by persons whose move- 
ments have been restricted by notifications under section 11 or section 12; 

(/) the circumstances in which members of a criminal tribe shall be 
required >to possess and produce for inspection certificates istf identity, and the 
manner in which such certificates shall be granted; 

{g) the conditions as to holding passes under which persons may be per- 
mitted to leave the place in which thej'* are settled or confined, or the area to 
which their movements are restricted; 

(A) the conditions to be inserted in any such pass in regard to — 

(i) the places where the holder of the pass may go or i*eside ; 

(ii) the persons before whom, fi*om time to time, he shall be bound to 
present himself; and 

(iii) the time during which he may absent himself; 

(i) the place and time at which, and the persons before whom, members 
of a criminal tribe shall attend in accordance with the provisions of section 14 ; 

{j) the authority by whom and the manner in which the inquiry refer- 
red to in section 16 shall be held; 

(fc) the inspection of the residences and villages of any criminal tribe; 

(Z) the terms upon which re^stered members of criminal tribes may be 
discharged from the operation of this Act; 

(m) the management, control and supervision of industrial, agricultural 
or reformatory settlements and schools; 

(m) the works on which, and the hours during which, persons placed in 
an industrial, agricultural or reformator 5 ’^ settlement shall be employed, the rate 
at which they shall be paid, and the disposal, for the benefit of such persons, of 
the surplus proceeds of their labour ; and 

( 0 ) the discipline to which persons endeavouring to escape from any 
industrial, agricultural or reforma±ory settlement or school or otherwise offend- 
ing agafnst the rules for the time being in force, shall be subject, the periodical 
visitation of such settlement or scliool and the removal from it of such persons 
as it shall seem expedient^ to remove. 

Penalties and Procedure, 

Penalties for failure to 21. Whoever, being a member of a criminal 
comply with terms of notiee tribe, without lawful excuse, the burden of proving 
under section 5 or section 7. ghaii He upon him,— 

{a) fails to appear in compliance with a notiee issued under section o 
or section 7, or 

(b) intentionally omits to furnish any information required under either 
of those sections, or 

(c) when required to furnish infomation under either of those sections, 
furnishes as true any information which he knows or has reason to believe to 
be false, or 

(d) refuses to allow his finger-impressions to be taken 1)y any person 
acting under an order passed under section 9, 

may be arrested without warrant, and shall be punishable with imprisonment 
Cor a term which may extend to six months, or ’with fine which may extend to 
two hundred rupees, or with both. 

22, (1) WTioever, being a registered m ember of a criminal tribe, eontra- 


Sec. 22 ; Charoe — ^Framing op — ^N’eces- 
siTV OP. — ^AcoTised was convicted under ttls 
Act without framing any charge and with- 
out being given an opportunity for cross- 
examining the prb&ecution witnesses and 


without any evidence that he was a regiS' 
tercel member of Criminal Tribe. Held, that 
the accused was prejudiced and his trial was 
ba<I in law. 32 I.O. 662=37 Cr.L.X 70 (AU.) 
A charge can be framed against an accused 
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venes a rule made under clause (e), clause (g) or 
clause (h) of section 20 i^all be punishable with 
imprisonment for a term which may extend, — 


pioseeuted tliis Stet on Diere state- 

ment before a Magistrate if it shows that he 
has no real defence and he can be convicted 
under soc. 22 if not under see. 24. (Ibid.) 

Change of Eesidence— Omission to Be- 
poK'r— P revious Conviotion.— The previous 
comdctiona referred to in see. 22 axe convic- 
tions for breach of rules made under the Act 
and hence prior convictions for offences un- 
der the Penal Code cannot affeeti the ques- 
tion of punishment under that Act. 203 I.C. 
409=1943 O.A. 563=1942 O.W.K 682=3S 
Luck. 617. fSee algo (1943 ) 3 M.L.J. 175 
cited under see. 20 supra. If a member of 
a criminal tribe notified under see. 10 fails 
to repoi'i Itimself and to give information 
of Ms residence or intended change of resi- 
dence he is liable to conviction under sec. 22 
(2). If he has been previously convicted he 
is liable to conviction under sec. 22 (2) (b). 
5(i r.O. 220; 21 Cr.L.J. 434 (AIL). 8ae aho 
T.L.R. (1941) Kar. 551=1942 Sind 51; 
(3!)43) 3 M.L.J. 175. A' registered membm* 
leaving his village after reporting about his 
departure to the cliaukidar of his village and 
omitting to report about his arrival in the 
village of his destination commits an offence, 
which is punishable with the maximum sen- 
tence of six months’ imprisonment and is 
triable sunimaiily by a Magistrate 50 A. 
718=1928 A. 719. A clear distinction is 


di-awn in the Criminal Tribes Act and in the 
niles framed under' the Act between ^resi- 
dence’ and ^place of residence’. The word 
‘residence’ means the place where an indivi- 
dual eats, drinks and sleeps or where his 
family or his servants eat, drink or sleep. 
An accused who is a registered member under 
this Act can be convicted under seq, 22 on 
the mere proof of Ms absence from his house 
in the night without! haying reported in ac- 
cordance with rules framed under the Act, 
without further proof of Ms absence from 
liis place of lesidenee, that is, the district 
within which hv law he is confined. 1934 A. 
L.J. 843=151 1.0. 359 (2) =1934 A. 767. 

Conviction under — Solitary Confine- 
ment ip CAN BE ORDERED. — ^A peiseu having 
been convicted under this Act the Court can- 
not order a portion of the punishment' to be 
solitaiy confinement, as sec. 73 v I. P. Code, 
allows it only in cases ,of convictions under 
the Penal Code. 21 A.L.J-. 914=46 All. 314. 

Sec. 23 : Scope op Section. — ^The section 
tloes not lay down any substantjvo offence 
find all that, it provides is minimum senten- 
ces in certain contingencies unless there ai'C 
special reasons to the contrary. 116 I.C. 750 
=26 A.L..T. 653=1928 All. 551. It is enough 
for the purposes of the section, if the con- 
vict lias been previously convicted whether 
before or after his registration as criminal. 
53 I.O. 612=20 CrX.J. 772 (AH.). Notifica- 
tion of the tribe as criminal at the time of 
the previous conviction not necessary, 17 
Or.L.J. 392=35 LO. 824. Sec. 23 (1) of the 
Act relates to the time of comicftiOn and not 


to the Unite of the ocourmiee which is the 
subject-matter of the case w’hich ends in his 
conviction. 51 L.W. 484=1940 Mad. 298 
=(1940) 1 'M.L.J. 775. See also A.I.R. 
1936 Sind 91., Evidence of conviction be- 
fore passing of the Act' is admissible. 8^ 
14 A.L.J. 687=17 Or-L-J. 463=36 I.O. 143. 

Applicabilitt op TBte Section.— Sec. 23 
refers only to convictions for offences speci- 
fied in Sch. I of the Act and has no applica- 
tion to a conviction for an offence which 
is not contained in that Schedule. Sec. 23 
(1) of the Act has in mind not only the pre- 
vious convictions of the accused but Mso 
the offence for which he is being tried.' 1938 

O. W.lSr. 1053=A.I.R. 1939 Oudh 10=39 Or. 
L.J. 1002. -Sec. 23 is not applicable to the 
case of a person convicted under sec. 451, I. 

P. Code, who has been previously convicted 
of an offence under sec. 380, I, P. Code. 
Neither sec. 380 nor sec. 451, I. P. Code, is 
an offence mentioned in Sch. T of the Cri- 
minal Tribes Act. In such a case no en- 
hanced sentence is called for as requii'Cd by 
sec. 23. A.I.B. 1940 Pat. 14=40 Cr.L.J. 
833 (2) =20 Pat.L.T. 879. The section re- 
fers oMy to conviction foi offences specified 
in Sch. I, and sec. 454, I. P. Code, not being 
one of them a person convicted under sec. 
457, I, P, Code, and again under sec. 454 
can only be dealt with as an old offender 
but) not under tMs Act. 146 I.C. 189=1932 
A.L..T. 1070=1933 AIL 115. So also a per- 
son previously convicted under sec. 411, I. 
P. Code. 40 P.L.B. 54. 

Second and third Conviction. — The se- 
cond conviction as under sec. 23 • (1) (a) 
need not be second conviction under the Act, 
nor should it he second in fact. Taking aB' 
convictions prior t'o the as one by vir- 
tue of the proviso, the first after the Act 
is the second and the second after the Act is 
the third. 45 B. 1082=60 1.0, 1005=23 B. 
L.B. 847. See also 86 I.'C. 715=26 Cr.L.J. 
859=1925 Mad. 466; 40 M. 923=32 M.L.J. 
212=33 I.O. 639; 17 Cr.L.J. 392=35 LG. 
824. This section does not! require that the 
two previous convictions should have been 
convictions under this section. It only re- 
quires that tlio member of a criminal tribe 
should have been previously convicted of 
any* of the offences in the Penal Code speci- 
fied in Sch. I and should ag?un be convicted 
of the same or of any other such offence. 
110 LO. 750=26 A.L.J. 7^27=1928 A. 551. 
(Lx this case though the section was appli- 
cable and the accused could be punished with 
transpoj’tation for life, a sentence of 7 
years’ rigorous imprisonment was considered 
sufficient as the subject-matter of the last 
offence was only a bundle of paddy). What 
see. 23 (1) (h) means is that both the second 
and third convictions should be after the 
tribe tb which the accused belongs had been 
decided a^ criminal tribe or after the accus- 
ed is registered a member of the criminal 
tribe. 50 M. 474=1926 M. 1165=51 MX J. 
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(а) on a first conviction, to one^ear, 

(ft) on a second conviction, to two years, and 
(c) on any subsequent conviction, to three years, 

or with fine which may extend to five hundred rupees, or with both. 

(2) ' Whoever, being a re^stered member of a eriminel tribe, contravenes 
my^ other rule made imder section 20 shall be punishable, — 

(tt) on a first conviction,* with imprisonment for a term which may 
extend to six months, or with fine which may extend to two hundred rupees, or 
with both; and 

(б) on any subsequent conviction, with imprisonment for a term which 
may extend to one year, or with fine which may extend to five hundred rupees 
or with both. 

(3) Any person who commits or is reasonably suspected of having 
committed an offence made punishable by this section which is not a cognizable 
offence, as defined in the Code of Criminal Procedure, 1898, may be arrested 
without a warrant by any officer in charge of a police-station or ]\v any police- 
officer not below the rank of a Sub-Inspector. 


495. See also 86 1.0. 715=26 Cr.L.J. 859= 
1925 M. 466 ; 30 S.L.B. 100c=164 I.O. 95=i 
A.I.E. 1936 Sind 91. The three convictions 
required before the provisions of see, 23 (1) 
(6) come into operation need not be convic- 
tions after the accused has become a mem- 
bei* of a criminal tribe, and if the accused is 
convicted of scheduled offences before he has 
become a member of a criminal tribe, these 
must be counted against ham. 30 S.L.B. 100 
=37 Cr.L..T. 948=A.I.B. 1936 Sind 91. 

View Favouhabxe to Accused to be 
TAKEN. — ^Where accused's previous convic- 
tions were under secs. 457 and 380 or 441, < I. 
P. Code, held, that the view most favour- 
able to the accused should be taken and for 
}»urposes of enhanced punishment, the pre- 
vious ('onvictions should be assumed to be 
under se«i 441 and therefore sec. 28 (1) (V) 
did not apply. 105 I.O. 464= 28 Cr.L.J. 944 
=1927 M. 973. Where the accused who had 
(’onx-cssed liia guilt had adhered to his cou- 
fessiou throughout and had given material 
assistance to the police was convicted and 
senteBced to ten years’ rigorous imprison- 
ment, held, thar the conduct of the accused 
after committing the offence afforded some 
extenuation and that H should be reduced to 
seven vears’ rigorous imprisonment. 146 I.C. 
470=1933 Oudh 429. 

Grounds for Kjsduction of Sentence. — 
The circumstance that a long interval of 
rime lias passed betSween the last conviction 
and the commission of the present offence is 
a special reason to the contrary ■Within the 
meaning of sec. 23 (1) of the Act. for award- 
ing a retiuced sentence. 49 L.W. 457=1939 
JVUV.lsr. 314= (1939) 1 M.L.J. 617. Where 
there is an interval of about 5 years between 
the date when a member of a criminal tribe 
came out of piison after serving a sentence 
of 7 years’ rigorous imprisonment, and the 
commission of the next offence for which he 
is .being tried; that is a special reason to 
the contrary within the meaning of sec. 23 
Cl) of the Cnminal Tribes Act for awarding 
a lesser ssmtence than tlranspoiijatioh for 
life. 1941 M-W-K. 875=54 L.W. 562= 


J942 Mad. 81; wlieie the appellant, a mem- 
ber of a criminal tribe, Iiad beem out of 
.jail for about 7 years after his last convic- 
tion, that may very wdl be considered* to be 
a reason to the contrary under sec. 23 (1) of 
Oie Criminal Tribes Act. 1941 M.W.N", 876 
=43 Cr.L.J. 212=1942 Mad. 33. There is 
no reason for holding that the special rcfl- 
sohs to ViQ oontranf* in see. 23 (1) must be 
something apart from the natnre of the of- 
fence, such as youth, illness, age or .sex The 
fact thaf the offence is not of a verj* sei'x- 
ous natnre may form a "special reason to 
the contrary” within th? meaning of sec. 23 
(1) for reducing the sentence. The Court 
must in every case consider all the circum- 
stances in determining whether there are 
special reasons for not injOicting the mini- 
mum sentence. That the previous conviction 
took place a long time ngo, the nature of 
the offence of which the jier-used is convict- 
ted, and the seriousness of the xxrevious of- 
fence, to be judged generally from the sen- 
tence imposed, are all cirenmstajw'.ea which 
the Court must consider in determining whe- 
ther there are ‘‘special reasons.” T.L.B. 
(1939) Bom. 169=41 Bom.L,B. 284=ALR. 
1939 Bom. 153. See aho 26 A,L.J. 727= 
1928 All. 551, In considering either the en- 
hancement or reduction of sentence the mere 
fact that an offence is not of a serious na- 
ture cannot form a special reason. It must 
be something apart- from the natnre of the 
offence such as youth, age- illness or sex and 
the interval of time wMch has lapsed bet- 
ween the accused person coming out of pri- 
son after serving the last sentence and the 
commission of the offence. 53 M. 80=57 
M.L..T. 743=1929 M. 841; 50 M. 474=51 
M.L.J. 495=1926 M. 1165. But see 116 L 
0, 750 =26 A.L.J. 727=1928 All. 551 in 
which the sentence was i educed as the sub- 
ject-matter of the previous offence was only 
a bundle of paddy. Where a period of 
about eight years had lapsed between serv- 
ing the last punishment and commission of 
offence, the punishment was reduced from 
transportation to seven years. 53 M. 80=57 
M.X.J. 743=122 I.O. 655=1929 M. 841, 
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28. (1) Whoever, being a member \)f any criminal tribe and having been 
Eidumcea Wshment for eonvi^ of any of the offences under the Indian 
certain offonMB by members ^ode specified in Schedule I, is convicted of 

of criminal tribe after pre- tiio same or of any other such offence, shall, in the 
vious conviction. absence of special reasons to the contrary which ' 

shall be stated in the judgment of the Court, be 

punished, — 

(a) on a second conviction, with imprisonment for a term of not less 
than seven years, and 

(b) on a third or any subsequent conviction, witli transportation for 

life: 


Provided that not more than one of any such convictions which may have 
occurred before the first day of March, 1911, shah be taken into account for the 
purposes of this sub-section. 

(2) Nothing in this section shall affect the liability of such person to any 
further or other punishment to which he may be liable under the T-nflian Pen^ 
Code or any other law. 

Pmiishmmt ioi /eg»s- 24. Whoever, being a registered member of 
S criminal tribe, is fp^d m any place under such 

ous circumstances. circumstances as to satisfy the Court, — 

(a) that he was about to commit or aid in the commission of, theft or 
robbery, or 

(b) that he was waiting for an opportunity to commit theft or robbery, 
sball be punishable with imprisonment for a term which may extend to three 
years, and shall also be liable to fine which may extend to one thousand 
rupees. 


Arwst of registered 25. (1) Whoever, being a registered member of 

^ « criminal tribe,— 

(а) is found in any part of British India, beyond the area or place of 
residence, if any, to which his movements have been restricted or in which he 
has been settled without tlie prescribed pass, or in a place or at a time not 
permitted by the conditions of his pass, or 

(б) escapes from an industrial, agrienltural or reformatory settlement 
or school, 

may be arrested without warrant by any police-officer, village-headman or 
village-watchman, and may be taken before a Magistrate, who, on proof of the 
facts, shall order him to be removed to such area or place or to such settlement 
or school, as the case may be, there to be dealt with in accordance with this Act 
or any rules made thereunder. 

(2) The rules for the time being in force for the removal of prisoners 
shall apply to all persons removed under this section or under any other provi- 
sion of this Act: 

Provided that an order from the Provinciar Government or from the 
Inspector-Genepal of Prisons shall not be necessary for the removal of such 
persons. 


aUo 1930 M.W,N. 1262 and 33 Bom.L.R. 338 
=131 LO. 478=1931 Bom. 205. 

Sec. 24 . — See Notes under sec. 22, supra, 
Sse -also 32 I.C. 662. Where aU the evi- 
dence against the accused was that he was 
found near a pond and that he had a pair 
of scissors and a box of matches, held, tliat 
this did not in any way amount to an offence 
under sec. 24 (&), 1928 M. 479 = 64 M.L.J, 
444. 

Sec. 25, — The accused who was registered 
as a member of a criminal tribe and was 
kept in the Sholapore Settlement wap sub- 


soquenlly released on probation and allowed’ 
to leave the Settlement. During the period of 
probation the Criminal Tribes Settlement 
Officer ordered aceu&ed-’s probation to be can- 
celled for misconduct, and the accused was 
ordered to he returned to the Settlement. 
This order was communicated to the accused, 
but he refused to go to Sholapore and was 
arrested. Eeld, that the Settlement officer 
had power under E. 17 (1) (a) to pass the 
order and the accused was properly dealt 
with under sec. 25. 61 Bom. 409=29 Bom. 

L.R. 186=1927 Bom. 159. 
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Duties of Tillage-head- 
men, village-watchineii and 
oTvners or occupiers of land 
to give information in cer- 
tain cases. 


26. (1) Eveiy village-lieaclman and village- 
watchman in a village in which any members of a 
criminal tribe reside, and every owner or occupier of 
land on which any such persons reside, and the agent 
of any such owner or occupier, shall forthwith com- 
municate to the ofiSeer in charge of the nearest police- 
station any information which he may obtain of — 

(а) the failure of any such person to appear and give information when 
required to do so by a notice issued under section 5 ; or 

(б) the departure of any registered member of a criminal tribe from such 
village or from such land, as the case may be. 

(2) Eveiy village-headman and village-watchman in a village, and every 
owner or occupier of land and the agent of any such owner or occupier, shall 
forthwith eominunicate to the officer in charge of the nearest police-station any 
information which he may obtain of the arrival at such village or on such land, 
as the ease may be, of any persons who may reasonably be suspected of being 
members of any criminal tribe. 

27. -^y village-headman, village-watchman, owner, or occupier of land, 

Penalty for breaeh of f.? f 

Hucli duties. to comply TPith. the requpements of section 26, 

sh^ be deemed to have committed an offence punish* 
able under the first part of section 176 of the Indian Penal Code. 

28. The Provincial Government, if it is satisfied that adequate provision 

_ 4 . a 4 . 4 . lias been made by the law of any State in India for 

erSl trib^Cst^'*S the restriction of the movements or the settiement in 

a place of residence of persons such as are referred to 
in section 3, and for securing the welfare of persons 
so restricted or settled, may, with the consent. of the Prince or Chief of that 
State, direct the removal to that State of any criminal tribe, or part of a criminal 
tribe, for the time being in the province, and may authorise the taking of all 
measures necessary to efiEeet such removsil: 

Provided that no person shall be so removed if the Provincial Government 
is satisfied that he is a subject of His Majesty. 

, Supplemental. 

29. No Court shall question the validity of any notification issued under 
section 3, section ii or section 12, on the ground that 
the provisions hereinbefore contained or any of them 
have not been complied with, or shall entertain in any 
form whatever the question whether they have been 

complied with ; but every such notification shall be conclusive proof that it has 
been issued in accordance with law. 

30 . {Repeals. '\ Repeated by the Repealing Arty 1927 (XII of 1927). 

SCHEDULE I. 

(See section 23.) 


Bar of jurisdiction ^ of 
Courts in questions relating 
to certain notifications. 


CHAPTER XTI. 

Sections. 

231. Counterfeiting coin. 

232. Counterfeiting Queen’a coin, 

233. Mating or seUing instrumejlit 
counterfeiting coin. 


for 


Section. 

234. Making or selling instrument for 

counterfeiting Queeu^s coin. * 

235. Possession of inslrumeub or material 
for the purpose of using the same for coun- 
terfeiting coin. 


Sec. 26, CL. (2) : Duty' op occdpeer op 
Lvnd. — ^U nder see, 26 (2) every occupier of 
land must communicate the arrival on his 
land of any member of a criminal tribe to 
the nearest police station, but a^ reasonable 
time must be allowed for the giving of sucb 
Cr. C M.-I— 36 


information. 39 I.C. 984=18 Cr,L.J. 616, 
Seo. 29. — The effect of sec. 29 is that no 
Court can enter into the question in any 
form whatsoever as to whether in fact the 
application of see. 3 was justifiable, 13 Pat. 
L,T, 119=1932 Pat, 355. 
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Si’CTIOKS. 

239. Delivery of coin, poss^aed with the 
hnowicdgo that it is coimterfeit. 

240. Delivery of Queen,^ ooin possessed 
with the knowledge that it is counterfeit. 

242. Possession of counterfeit coin by a 
person who knew it to be counterfeit when 
he became possessed thereof. 

243. Possession of Queen’s coin by a per- 
son wlio knew it t<j be counterfeit when he 
became possessed thereof. 

GHAPTBB XVI. 

299. Culpable homicide. 

307. Attempt to murder. 

308. Attempt to commit culpable homicide. 

310. Being a thug. 

322. Voluntaidly causing grievous hurt. 

324. Voluntarily causing hurt by danger- 
ous weapons or means. 

326. Voluntarily (pausing grievous hurt by 
dangerous weapons or means. 

327.. Voluntarily causing hurt to extort 
property or to constrain to an illegal act. 

328. Causing hurt by means of poison, 
etc., with intent to commit an offence. 

329. Voluntarily causing grievous hurt to 
extort property or to constrain to an illegal 

332. Voluntarily causing hurt to deter 
public servant from his duty. 

333. Voluntarily causing grievous hui‘t to 
deter public servant from his duty. 

369. Kidnapping child under ten years 
with intent to steal from its person. 

CHAPTEB XVII. 

382. IHieft after preparation made for 
causing death, hurt or restraint, in order to 


Sections. 

the committing of the theft. 

383. Extortion. 

385. Putting person in fear of injury in 
order to commit extortion. 

386. Extortion by putting a person in fear 
of death or grievous hurt. 

387. Putting person in fear of death or of 
gi'ievous hurt in order to commit extortion. 

390. Eobbeiy. 

393. Dacoity. 

393. Attempt to commit robbery. 

394. Voluntarily causing hurt in commit-* 
ting robbery. 

397. Bobbery or dacoity, with attempt to 
cause death or grievous huii;. 

398. Attempt to commit robbery or 
dacoity when armed with deadly weapon, 

399. Making preparation to commit 
dacoity. 

402. Assembling for purpose of commit- 
ting dacoity. 

457. Lurking house-trespass or house-, 
breaking by night in order to the commis- 
sion of an offence punishable with imprison- 
ment. 

458. Lurking house^trespass or house- 
breaking by night after prepaiution for 
hurt, assault or wrongful restraint. 

459. Grievous hurt caused whilst com- 
mitting lurking house-trespass or house- 
breaking. 

460. All persons jointly concerned in 
lurking house-trespass or house-breaking by 
night punishable where death or grievous 
liui*t caused by one of them. 


SCHEDULE II. 

J\cpeatcd by the Etpraling Act, 1927 {XU of 1927), 


THE CRIMINAL TRIBES (MADRAS AMENDMENT) ACT 

(XXIX OF 1943) * 

\2ird December, 1943. 

An Act fjfrt/irr fo amend the Criminal Tribes Act, 1924, in its application to the 

. Provuice of Madras, 

W liJiRKAS it is expedient further to amend the Criminal Tribes Act. 1924, 


ifi its application to the Province 
appearing ; 

Akd v'liKREAS the Governor 
tindef section 93 of the Government of 

' LEG. BEE. - 

i The following Statement of the reasons 
which liavo moved His Excellency the Gov- 
ernor to enact the? .Criminal Tribes (Madias 
Amendment) Act, i943, in exercise of the 
powers of tlie Provincial Legislature as- 
sumed by him under the Proclamation issued 
under sec. 93 of the Government of India 
Act, .1935, id published for general informa- 
tion: — 

Statement. — ^Experience in the working 
of the Criminal Tribes Act, 1924, has reveal- 
ed the necessity for certain amendments to 
the Act. A Bill embodying the necessary 


■ Madras, for the purposes hereinafter 

of Madras has, by a Proclamation 
India Act, 193S, assumed to himself all 

amendments was published for criticism. 
After considering the objections and > sug- 
gestions* received, His Excellency the Gover- 
nor has enacted the Criminal Tribes (Madras 
Amendment) Act, 1943. The amendments 
liberalise the provisions of the main Act in 
certain respects. The principal changes 
made by the amending Act are briefly ex- 
plained below. 

The expression "notified tribe” has been 
substituted in the Act for ** criminal tribe” 
as the latter espresirion was considered, in- 
appropriate when applied collectively to a 
large number of persons. 
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Short title. 


Amendment 
Act VI of 1924. 


powers vested by or under the said Act in the Provincial Legislature: 

Now, THEREFORE, in cxercisc of the powers so assttoied to himself, the 
Governor is pleased to enact as follows : — 

1. This Act may be called The Criminal 
Tribes (Madras Amendment) Act, 1943. 

2. In section 2 of the Criminal Tribes Act, 1924 (hereinafter referred to 
. as the said Act), clauses (3) and (4) shall be 

of section 2, renumbered as clauses (4) and (3) respectively, and 
.the following shall be inserted as clause (3), 

namely : — 

“(3) 'notified tribe" means any tribe, community, group or class of 
persons, or a part thereof, in respect of which a notification has been issued imder 
section 3.” 

Substitution of new section 3 of the said Act and the 

heading and section for heading therto, the following heading and section 
section 3, Act VI of 1924. shall be substituted, namely : — 

‘‘Application of Act 

3. If the Provincial Government have reason to believe that any tribe, com- 
munity, group, or class of persons, or a substantial 
number of persons belonging thereto, is addicted to 
the commission of non-bailable offences, they may, by 
notification in the Official Gazette, declare that such 
tribe, community, group, or class or as the case may 
be, a part thereof, shall be subject to all or any of the 

remaining provisions of this Act as specified in the notification : 


T’ower to declare tribe, 
community, group or class 
or part thereof to be sub- 
ject to all or any of the 
provisions of the Act. 


LEG- KBE. 

New Sec. 3. — This enables the Govern- 
ment to issue a notification applying certain 
specified provisions of the main Act and not 
necessarily all itp provisions, to a tribe, com- 
munity^ group or class of persona addicted 
1 q the commission of non-bailable offences. 
Such a notification can issue only after the 
members of the tribe, community, etc., have 
had an oppoi-tunity of showing cause against 
the action proposed. 

Secs. 6 (h'i) and 7. — ^Tliese sections pro- 
vide that before any member of a notified 
tribe is registered under sec, 5 or 7 of the 
main Act an opportunity should be given 
to him to show cause against his registl*a- 
tion. As a consequence sec. 8 of the main 
Act which enabled a person to* make a com- 
plaint against his registration has become 
unnecessary and it has therefore been 
omitted. (Sec. 8.) 

Sbo. 10.— This gives the District Magis- 
tjjilc discretion to hold in abeyance any 
direction requiring a registered member of 
a notified tribe to. report himself at fixed 
intervals. The object is to rdax thp con- 
trol in respect of persons whose conduct 
justifies sxieh consideration. 

Sec. 15. — This enlarges the scope of sec. 
17 of the main Act by enabling the Govern- 
ment to place the imiidren removed from 
the baneful influence of their parents, in a 
certified school established under the Madras 
Childien Act, 1920 or in an educational in- 
stitution established or approved^ by the 
Govprnraent which need not be an industrial, 
agricultural or reformatory school. 

Sec. 18 provides for the making of rules 
in regard to the foUowing matters among 
others: — 


(1) the peiiodieal review of the cases of 
all members of notified tribes wlioae names 
have been entered in the registera prepared 
under the Act; 

(2) the working of the “abeyance sys- 
tem'^; and 

(3) the periodical review of the cases of 
all persons who liave been placed in a settle- 
ment under the Act. 

Sec, 20. — Sec. 22 of the main Act provhl- 
ed for a higher punishment for a brea<di of 
any rule under (dauses (e), (g) and (Ji) of 
sec. 20 (2) and a lower punishment for a 
breach of any other rule. New sec.. 22 sub- 
stitutt‘d by the amending A (it removes this 
■distinction and prescribes the lower punish- 
ment for a breach of any of the rules, 

Gec. 21. — Tliis provides that no convic- 
tion more than ten years old shall be taken 
into account for purposes of the enliLan(:L‘d 
punishment under see. 23 of the main Act. 
A Magistrate of the First Class or a Presi- 
dency Magistrate is made competent to try 
a second offence if he could have tried the 
offence had it been the first offence. Such 
Magistrate is also empowered to ti 7 ' a third 
or subsequent offence committed in respect 
of property not exceeding fifty rupees in 
\tilue if such offence could have been tried 
by him had it been the first offence. Tlie 
maximum punishment in such cases has been 
reduced to imprisonment for two years. 

New Sec. 23-A. — ^This section empowers 
the Government to place in a settlement a 
member of a notified tribe whb is undergoing 
a sentenc.e of imprisonment for an offence 
or any member of .such tribe who is aecused 
of an offence in lieu of prosecution, therefor. 

The other amendments made by the Act 
are formal or consequential. 
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Provided that before any such notification is issued, a reasonable opportu- 
nity shall be given to the tribe, community, group or class, or part thereof, which 
will be affected by the notification to show cause against its issue.” 

. , 4 . £ u 1 4, In the heading before section 4 of the said 

ing Tfw sectioli % ^ct, the words Members of Criminal Tribes'^ shall 

VI of - 1924. ' be omitted. 

A * . p .. 4 5. In section 4 of the said Act, for the words 

Act^VT ' “criminal tribe” in both the places where they occur, 

the words “notified tribe” shall be substituted. 

Act vT‘lTf924^ 6- section 5 of the said Act- 

(i) in the opening paragraph, for the words “criminal tribe” the words 
“notified tribe” shall be substituted; 

(ii) in the proviso, after the word “Provided” the word “further” shall be 
inserted ; 

(in) before the proviso the following proviso shall be inserted, namely: — 

“Provided that before re^stering any member in pursuance of this section, 
the District Magistrate shall give him a reasonable opportunity to show cause 
against such registration.” 

Amendment of section 7, 7. To sub-section (2) of section 7 of the said 

Act VI of 1924. Act, the following proviso shall be added, namely: — 

“Provided that before adding the name of any person to such register, the 
Magistrate shall give him a reasonable opportunity to show cause against such 
addition.” 

^Repe^^^f section 8. Act Section 8 of the said Act shall be omitted. 

9. In section 9 of the said Act, for the words 

Amendment of section 9, “criminal tribe” the words “notified tribe” shall be 
Act VI of 19^. substituted. » 

Amendment of section 10, t r a x 

Act VI of 1924. ^ 0 * section 10 .of the said Act — 

(i) in sub-section (1), for the words" “criminal tribe” the words “notified 
tribe” shall be substituted ; 

(ii) to the same sub-section, the following proviso shall be added, namely: — 

“Provided that the District Magistrate may, in accordance with such rules 

as may be prescribed, hold in abeyance the direction issued under clause («) in 
respect of any registered member” ; 

(Hi) in sub-section (2), for the words “criminal tribe” in both the places 
where they occur, the words “notified tribe” and for the words “has issued” the 
words “have issued” shall be substituted. 

Amendment of 11. In the heading before section 11, the words 

brfor^section 11. Act VI 

12. In section 11 of the said Act, for the word “considers” in the opening 
paragraph the word “consider” and for the words 
. 5®*^*°*^ “criminal tribe” wherever they OQCur, the words 

Act VI of 1924. “notified tribe” shall be substituted. 

19 scction 12 of thc said Act, for the words 

Act VI of 1924 * ’ "issued by it” the words “issued by them” shall be 

substituted. 


ll._ In the heading before section 11, the words 
'‘of Criminal Tribes” shall be omitted. 


Amendment of section 11, 
Act VI of 1924. 


Amendment of section 12. 
Act VI of 1924. 


°Act®VT“nf sections 14, 15 and 16 of the said Act, 

19 ^. ’ for the words “criminal tribe” wherever they occur, 

the words “notified tribe” shall be substituted. 

Amendment of section 17, 

Act VI of 1504. 15. In section 17 of the said Act— 

(») for sub-section (1), the following sub-section shall be substituted, 


namely 
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Government may order that the chiidren of mem. 
bers ot anj notified tribe or part of a notified tribe, or of any member of a notified 
which tribe, part, or member, a notification has been issued 
and pla^ced in^ ^ separated and removed from their parents f)r guardians 


(a) a certified school established under the Madras Children Act, 1920: or 
• ^ industrial, agricultural or reformatory school or other educational 

institution for children established or approved by the Provincial Government”: 
ur sub-section (2), for the words, brackets and figure “school esta- 

blished under sub-section (1)” the words, brackets, figure and letter “school or 
educations institution established or approved under clause (b) of siib-section 
(1)” shall be substituted; 


(iii) sub-sections (4) and ( 5) shall be renumbered as sub-sections (3) 
and ,(6) respective!}', and for sub-section (3) the following sub-sections shall be 
substituted, namely: — 

“(3) .The provisions of the Madras Children Act, 1920, shall, so far as 
B|r ^Pply to children sent to a certified school under sub-section (1) as if 
they *re children, or as the case may be, youthful offenders, sent to such school 
under that Act 


(4) The provisions of sub-sections (1), (2) and (o) of section 33 of the 
Madras Children Act, 1920, shall, so far as may be, apply in the case of every 
school or other educational institution established or approved under clause (b) 
of sub-section (■!) as if the Superintendent of such school or institution had all 
the powers of the managers of a certified school established under the Act aforesaid 
and the children placed in such school or institution were children, or as the case 
may be, youthful offenders sent to a certified school under that Act.” ; 

(iv) to sub-section (5) as so renumbered, the following proviso shall be 
added, namely : — 


“Provided that children shall not be sent to a certified school under sub- 
section (1) unless they are under the age of sixteen years.” 


Amendment of section 18, 
Act VI of 1924. 


16. In section 18 of the said Act — 


(i) in the opening paragraph, for the words “authorised by it” the words 
“authorised by them” shall be substituted and after the words “reformator}’- 
settlement or school” the words and figures “or any certified school established 
under the Madras Children Act, 1920, or other educational institution” shall be 
inserted; 


(ii) in clause (6), for the words “some other settlement or school” the 
words “any other such settlement, school or educational institution” shall be 
substituted. 


17. In section 19 of the said Act — 


Amendment of section 19, 

Act VI of 1924. 

(i) for the words “the settlement or school” the words “the settlement, 
school or educational institution” shall be substituted ; 


(ii) after the words “reformatory settlement or school” the w'ords “or any 
certified school or other educational institution” shall be inserted. 


Amendment of section 20, 18, In sub-section (2) of section 20 of the said 

Act VI of 1924. Act— 


(i) for the words “criminal tribe” and “criminal tribes” wdierever they 
occur, the words “notified tribe” and “notified tribes” shall respectively be 
substituted ; 

■(ii) after clause (r), the following clause shall be inserted, namely; — 
“(rc) the periodical review of the cases of all persons whose names are 
entered in the register for ascertaining their suitability for exemption from 
registration ;” ; 
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(Hi) after clause (d), the following clause shall be inserted, namel}'; — 
“(dd) the circumstances in which, and the conditions, restrictions and 
limitations subject to which, any direction issued under clause (a) of sub- 
section (1) of section 10 may be held in abeyance;” ; 

(iv) in clause (w), after the words “settlements and schools" the words 
“and other educational institutions established or approved under this Act” shall 
be added ; 

(i.') the word “and” at the end of clause (») shall be omitted; 

(zn) in clause (o), after the words “reformatory settlement or school” the 
words “or other educational institution established or approved under this Act” 
shall be inserted and for the words “such settlement or school” the words “such 
settlement, school or educational institution” shall be substituted ; 

(z'ii) after clause (o), the following clause shall be added, namely: — 

“(p!) the periodical review of the cases of all persons who have been placed 
in an industrial, agricultural or reformatorj^ settlement, for ascertaining the desir- 
ability' of removing or modifying the restrictions imposed on them.” 

19. In section 21 of the said Act, for the words 
Amenclrnem of section 21, "criminal tribe” the words “notified tribe” shall be 
Act VI of 1924. substituted. 


20. In section 22 of the said Act, sub-section (3) shall be renumbered as 
sub-section (2) and for sub-sections (1) and (2), 

Am^dment of section 22, jjjg following sub-section shall be .substituted, 
Act VI of 1934. 1 ® 

” ’ namely: — 

“22. (1) Whoever, being a registered member of a notified tribe, contra- 
venes any rule made under section 20 shall be punishable — 

(a) on a first conviction, with imprisonment for a term which may extend 
to six months or with fine which may extend to two htmdred rupees or with 
both; and 


(b) on any subsequent conviction, with imprisonment for a term whiclr 
may extend to one year or with fine which may extend to five hundred rupees or 
with both.” 

Amendment of section 23, 21. In sub-section (1) of section 23 of the said 

Act VI of 1924. Act— 

(i) in the opening paragraph, for the W'ords “criminal tribe” the words 
“notified tribe” shall be substituted ; 

(ii) for the proviso, the following provisos shall be substituted, namely: — 

“Provided that no conviction which may have .occurred more than ten 

years previously shall be taken into account for the purposes of- this sub-section: 

Provided further that notwithstanding anything contained in the Code of 
Criminal Procedure, 1898, a Presidency Magistrate or a Magistrate of the first 
dass may try (i) a second offence if it could have been tried by him, had it been 
a first offence, and («) a third or subsequent offence if it is against properly not 
exceeding fifty rupees in value and c^d have been tried him, had it been a 
first offence; and the offender, if convicted by the Magistrate, shall be punidied 
with imprisonment nof exceeding two years.” 


Insertion of new section 
23-A in Act VI of 1924. 


Power to place members 
o£ notified tribes accused 
or convicted of offences in 
settlements. 


22 . After section 23 of the said Act, the follow- 
ing section shall be inserted, namely : — ■ 

“23-A. j[l) The Priovincial Government may 
direct tliat any member ,of a notifi^ tribe who is 
accused of an offence shall, in lieu of prosecuticm 
therefor, be placed in a settlement established under 
sction,16. 
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fc^ECXXOXS. 


OHAPTEB HI. 


Offences and 
10. Punishment for 


PENALTIES. 

contravention 


of 


sec. 4. 

11. Punishment 
Stic. 5. 

12. Punishment 
sec. 6. 

10. Punisliment 
sec. 7. 

14. Punishment 


for 

contraveution 

of 

t 


for 

contravention 

of 

for 

contravention 

of 

for 

contravention 

^of 


aoc. 8. 

15. Punisliment for allowing premises to 
he used for commission of an offence. 

16. Enlianced punishment for certain 

offences after previous conviction. 

17. Enhanced punishment for offence 

under sec. 15 after previous conviction. 

18. Security for abstaining from com- 
mission of certain offences. 

19. Penalty for contravention of sec. 9. 

20. Attempts. 

21. Abetments. 

CHAPTER IV. 

Proceduke. 

22. Power to issue warrants, 

23. Power of entry^ search, seizure and 
arrest without warrant, 

24. Power of seizure and arrest in public 


25. of making searches and arrests. 

26. Obligation on officers to assist each 


Sections. 

other. . 

27. Repori oi nrivstn iiud 

28. Punishment i«u‘ \exnti«)us entry, 

search, seizure or arrost . 

29. Pisposal of :»rro !i*il and of 

artvfles seized. 

30. Power to 

powers of an officer in of a pnlieo 

s'-ation. 

3). .Inrisdiidion to try 

32. Prosumptioii Truin possi'ssioii ol’ iilidl 
articles, 

33. Liability of ill*o‘’i arri-dos ii> «*onfis- 
cation. 

34. Procedure iu makin,i; e(Mitisea lions. 

35. Power to make rule.-, reunlatinjr dis 
posal of confiscated artitdrs and rewards. 

OllAPTKR V. 

36. Provisions regardiiip: rules. 

37. Recovery ot‘ due fo (Jovorn- 

ment. 

38. Application oi* th»‘ Sea Customs Act, 
1878. 

39. Saving of local innl spt'i'iul laws. 

40. Amendment (»f certain enact ments, 

41. Savings of things already done. 
SciXEDPLE I. — Form of )>(>nd io abs- 
tain from the comniissioii of offenees under 
the Dangerous Drugs Act, 1930. . 

Schedule II. — ^-VmeudmentH of local 

Acts. 


[Ui .Uern://. 1030. 

Aft Act to cciitfcdisie oud vest iu the GoveruoT^GcucTctl iu Council llic control 
over certain operations rehting to dmgerous drugs and to increase and render ^ 
uniform throughout British, India the penalties for offences rclatinu to such 
operations. 

Wh^eas India participated in the second International Opium Confer- 
race, which was convoked in accordance with the resolution of the Assenihh- of 
te 27th day of September, 1923, met at Gcncvii on 

!te r? Noa'epber, \m, and on the 19th day of Febntary, 1925, adopted 
oLeS Svrati(j5^^“^ Dangerous Drugs (hereinafter referral In as the 

WHEREAS India was a State signatory to llie said Geneva Convention : 
solvpd In Contracting Parties to the said Geneva Convention re- 

to suppress the contraband traffic in and abuse 
leaf si^Ii moacii ®?P®^‘ally those derived from opium, Indian hemp and coca 
cSeva CoSraV ® Particularly set forth in the Articles of the said 

pedient^at'di^^^f effective carrying out of the said measures it is ex- 

be centrali^d ve^ed Dregs shouM 

hereby enacKldlSSfl^® throughout British India; It is 
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The Dangerous Drugs Act (II op 1930). 


Short title, extent 
commencement. 


CHAPTER I. 

Preliminary. 

and 1. (1) This Act may be called The Dangerous 
Drugs Act, 1930. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Central Gk)vernment may, 
by notification in the Official Gazette, appoint. 

Ts c 2. In this Act, unless there is anytMng repug- 

Defimtions. ^ nant in the subject or context,— 

■ (a) “coca leaf” means — . 

(i) the leaf and young twigs of any coca plant, that is, of the Erythroxy- 
lon coca (Lamk.) and the Erythroxylon novogranateme (Hieni.) and thar 
varieties, and of any other species of this gfenus which the Central Government 
may, by notification in the Official Gazette, declare to be coca plants for the 
purposes of this Act; and 

(ii) any mixture thereof, with or, without neutral materials; 

but does not include any preparation containing not more than 0.1 per cent, of 
cocaine. 

(b) “coca derivative” means — 

(i) crude cocaine, that is, any extract of coca leaf which can be used, 

directly or inffirectly, for the manufacture of coc^e ; i n« tris 

(ii) ecgonine, that is laevo-ecgonine having ffie chemical formula C H 

NO* H® O, and all the derivatives of laevo-ecgonine from which it can be re- 
covered; ... . 1 . . 1 

(iii) ' cocaine, that is, methyl-benzoyl-laevo-ecgonine having the chemical 

formula H®^ NO*, and its salts; . . ..i. 

(iv) all preparations, officinal and non-officinal, contaming more than U.i 

per cent, of cocaine; 

(c) “hemp” means — ,. 

(i) the leaves, small stalks and flowering or fruiting tops of the Inman 

hemp plant {Cannabis sativa L.) including all fo^ knovra as bhangj s%ddht, or 

^ (ii) cJmras, that is, the resin obtained from the Indian hemp plant, which 
has not been submitted to any manipulations other than those necessary for 

packing and transport; and , i 

(iii) any mixture, with or without neutral materials, of any of the above 

forms of hemp or any drink prepared therefrom; . 

'{d) “medicinal hemp” means any extract or tincture of hemp; 

(e) "opium” means — 

(i) the capsules of the poppy {Papaver Sommfermi L. )) 

(ii) the spontaneously coagulated juice of such capsules which has not 
been submitted to any manipulations .other than those necessary for packing and 


Seo. 1: Aot, ip retrospective. — Where a 
conspiracy punisliable under sec. 120-Bj I.P. 
Code, and Opium Act is formed before Act 
of 1930 but continues to cfxist even subse- 
quent to the coming into force of the Act 
and a prosecution is launched, reference to 
Act of 1930 can be made in the charge and 
sections of the Act can be applied. 62 0. 
749=1935 Cr.C. 467=1935 Cal. 316. 

TRIAIi op OPPBNCE UNOEBi — ^Dtjty to AVOin 
7 >TBT.Ay — a case under the Dangerous 
Drugs Act, it is essential in the interest of 
justice lhat there ^ould be as little d^j as 
possible in the trial. 19 Pat.L.T. 845= 
1939 Pat. 172. 

Seo. 2 (5) AND (^).— The eaipression 
'^manafactured drug’' is not eadiaustivelT 
Cr. C 


defined in the Act. Sec. 2 (flr) merely pro 
vides as t.o what manufactured drug” in- 
cludes. Among other things it ia(duaes all 
^'coca derivatives” which expression is de- 
fined in sec. 2 (d). The expression ‘*co^ 
derivatives” also includes « "crude cocaine. 
155 I. C. 406=1934 All. 374. 

Seo. 2 (c) (iii).— The Act does not say 
what percentage of will make a 

mixture a dangerous drug within the mean- 
ing of sec. 2. So whatever may be the per- 
centage in any mixture, it will be a 
ous drug, unless the case may be br^ax 
within- the general maxim that the law texes 
no notice of trifles, i per cent. jojya m a 
preparation was held to consbtote it a 
dangerous drug. 1937 M-W.N. 174. 
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transport ; and 

(iii) any mixture, with or without neutral materials, of any of the above 
forms of opium; 

1ml does not include any preparation containing not more than 0.2 per cent, of 
morphine ; 

(f ) ‘^opium derivative” means — 

(i) m^icinal opium, that is, opium which has undergone the processes 
necessary to adapt it for medicinal use in accordance with the requirements of 
the British Pharmacopoeia, whether in powder form or graulated or otherwise 
or mixed with neutral materials ; 

fii) prepared opium, that is, any’ product of opium obtained by any series 
of operations designed to transform opium into an extract suitable for smoking, 
and the dross or other residue remaining after opium is smoked; 

fiii) morphine, that is, the principal alkaloid of opium having the chemi- 
cal formula NO®, and its salts; 

( i\*) diacet^vlmorphine, that is the alkaloid, also Icnown as diamorphine or 
heroin, having the chemical formula NO® , and salts; and 

(v) all preparations, officinal and non-officinal, containing more than 0.2 
per cent, of morphine, or containing any diacetylmorphine ; 

(ff) ‘‘manufactured drug” includes — 

(i) all coca-derivatives, medicinal hemp and opium derivatives; and 

(ii) any other narcotic substance which the Central Government may, by 
notificarion in the Official Gazette, made in pursuance of a recommendation under 
Article 10 of the Geneva Convention, ^[or in pursuance of any international 
convention supplementing the Geneva Convention], declare to be a manufactured 
drug; 

but does not include any preparation which the Central Government may, by 
notification in the Official Gazette made in pursuance of a finding under Article 8 
of the Geneva Convention, declare not to be a manufactured drug ; 

(h) “dangerous drug” includes coca leaf, hemp and opium and all manu- 
factured drugs ; 

®[(i) “to import into British India” means to bring into British India by 
laud, sea or air across any of the customs frontiers defined by the Central Govern- 
ment; ®(an<l includes the bringing into any port or place in British India of a 
dangerous drug intended to be taken out .of British India without being removed 
from the ship or conveyance in w'hidi it is being carried) ; ^ 

f j) “to import inter-provincially” means to bring into a Province otherwise 
than across any of the said customs frontiers ; 

(k) “to export from British India” means to take out of British India by 
land, sea or air across any of the said customs frontiers ; 

(l) “to export inter-proviiicially” means to take out of a Province 
otherwise than across any of the said customs frontiers ; 

(M) ‘‘British India” includes Berar; and] 

(m) “to transport” means to take from one place to another 'in the same 

province, **[ * ] 

(n) 4 [ * ] 

3. The Central Government may make rules prescribing the method by 
Calculation of percent- '7^? 

a^es in Hquitl preparations. cal^lated for the purposes of clauses (d) 

(ft), (e) and (/) of section 2: 

Provided that, unless and until such rules are made such percentages shall 
be calculated on the basis that a preparation containing one per cent of a sub- 
stance means a preparation in which one gramme of the substance, if a solid, or 


LBCt. BEF, 

1 Inserted by Act XXVI of 1933. 
sola, (i) to (U) substituted by 
1937. 


A.O., 


^ Added by Act III of 1938. 

4 Word ‘and* in el, (m) and cl. (n) ondt- 
ted by A.O,, 1937. 
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one millilitre of the substance, if a liqtud, is contained in every one hithdred 
millilitres of the preparation, and so in proportion for any greater or less per- 
centage. 

CHAPTER II. 

Proiubition and Control. 

Proliibition of certain 4 H(l)l No one shall— 

(a) cultivate any coca plant, or gather any portion of a coca plant, 

(&) manufacture or possess prepared .opium, unless it is prepared from 
opium lawfully possessed for the consumption of the person so possessing it, or 

(c*) import into British India, export from British India, tranship or sell 

prepared opium: ^ . r 

Provided that this section shall not apply to the cultivation of any coca 
plant or to liie gathering of any portion thereof on behalf of ® [the Crown]. 

i[(2) The Provincial Government may make rules restricting and regula- 
ting the manufacture and possession of prepared opium from opium which is 
lawfully possessed under clause (6) of sub-section (1)]. 

Control of Central Goa^- , ^ n xt i « 

eminent over production 5. (1) one sliall — 

and supply of opinion. 

(o) cultivate the poppy (Papaz'er sommfenmi L.) or 

(b) manufacture opium, . „ 

save in accordance with rules made under sub-section (2) and vnth the condifaons 
of any licence for that purppse which he may be required to obtain under those 

(2) The Central Government may make rules permitting and regulating 
the cultivation of the poppy (Papaver somnifenmi L.), and the manufacture of 
opium, and such rules may prescribe the form and conditions of licences for su<m 
cultivation and manufacture, the authorities by which such licences may be granted, 
the fees that may be charged therefor, and any other matter requisite to render 
effective the control of the Central Government over such cultivation and manu- 
facture. Central Government may also make rules permitting and regu- 

lating tW sale of oipium from Government factories for export or to Provincial 
Governments or to manufacturing chemists. 

6 (1) No one shall manufacture any manufactured drug, other than 

'■ '' prepared opium, save in accordance with rules made 

Control of Central Gov- under sub-section -(2) and with the conditions .of any 
emment over manufacture licence for that purpose which he may be required to 
of manufactured drugs. obtain under those rules. 

(2) The Central Government may make rules permitting and regulating 
the manufacture of manufactured drugs, other than prated opium, and such 
rules may prescribe the form and conditions of licences for such manufacture, 
the authorities by which such licences may be granted and the fees that may be 
charged therefor, and any other matter requisite to render effective the control 
of the Central Government over such manufacture. 

(3) Nothing in this section shall apply to the manufacture ,of medicinal 
opium or of {ireparations containing morphine, diacetylmorphihe or cocaine from 
m3ti.riala which the maker is lawfully entitled to ppssess. 

Control of Central Gov- tvt t. ii 

cmtnent over operations at /• one snail'— 

land and sea frontiers. 


LEO. 

1 See. i of the Act has been numbered as 
sub-see. (1) of see. 4, and the new sub- 
see. (2) has been newly added by Amending 
Act XXVI of 1933. 

Substituted for ^Oovenuneut’ by A.O., 
1937, 


Sbos. 7 Annn 20. — ^The accused was found 
travelling in a bus to Tranquebar earrying 
certain quantity of opium for deliveiy to a 
ecfrtain person iu Frendi Territory. He had 
to leave the bus at Tranquebax and make a 
journey of 6 or 7 milee. .The ecewed hay- 
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(а) import into British India, 

(б) export from British India, or 
(c) tranship 

any dangerous drug,^ other than prepared opium, save in accordance with rules 
made under sub-section (2)* and with the conditions of any licence for that pur- 
pose which he may be required to obtain under those rules. 

(2) The Central Government may^ make rules permitting and regulating 
the import into and export from British India and the transhipment of 
dangerous drugs, other than prepared .opium, and such rules may prescribe tlie 
ports or places at which any kind of dangerous drug may be imported, exported 
or transhipped, the form and conditions of licences for such import, export or 
transhipment, the authorities by which such licences may be granted, the fees 
that may be charged therefor, and any other matter requisite to render effective 
the control of the Central Government .over such import, export and transhipment. 


Control of Provincial 
Governm^t over internal 
traffic in manufactured 
drugs and coca leaf. 


8. (1) Nooneshil — 


(а) import or export inter-provincially, transport, possess or sell any 
manufactured drug, .other than prepared opium, or coca leaf, or 

(б) manufacture medicinal opium or any preparation containing mor- 
phine, diacetylmorphine oi cocaine, 

save in accordance with rules made tmder sub-section (2) and with the condi- 
tions of any licence for that purpose which he may be required to obtain under 
those rules. 

(2) The Provincial Grovernment may * * * * .] 

make rules permitting and regulating — 

(a) the inter-provincial impoft and export into and frpm the territories 
under its administration, the transport, possession and sale of manufactured 
drugs, other than prepared opium, and of coca leaf ; and 

(b) &e manufacture .of medicinal opium or of any preparation containing 
morphine, diacetylmorphine or cocaine from materials which the maker is lawfully 
entitled to possess. 

Such rules may prescribe the form and conditions of licences for such 
• import, export, . transport, possession, sale and manufacture, the authorities by 
which such licences may be granted and the fees that may be charged therefor, 
and any other matters requisite to render effective the control of the Provincial 
Government over such import, export, transport, possession, sale and manu- 
facture. 

(3) Save in so far as may be expressly provided in rules made under 
sub-section (2), nothing in this section shil apply to manufactured drugs which 
are the properly and in the possession of Government : 

Provided that such drugs shall not be sold or otherwise delivered to any 
person who, und-en the rules made by the Provincial Government under this 
section, is not entitled to their possession. 


9. No one shall engage in or control any trade whereby a dangerous drug 
Control of Provincial obtained outside British India and supplied to any 
Govenunenl over external person outside British India, save in accordance with 
dealings . in dangerous the conditions of a licence granted by and at the dis- 
^ cretion of the Provincial C^vemment. 


LEU. EEF. 

1 Words '^subjert to the control of the 
Governor-General in Conndl'* omitted bv 
A.O., 1937. 


ing beem prosecuted under secs. 7 and 20 of.* 
the Dangerous Drugs Act, that the 


acts of the accused amounted to preparation 
and not to attempt and that at any rate he 
should be given the benefit of the doubt that 
he might have repented of his intention be- 
fore reaching French territory. 138 I.O. 286 
1=86 L.W. 127=1032 Mad. 607. 
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CHAPTER III. 

Oppences and Penalties. 

Punishment for contra- jn 

vention of S. 4. VViioever— 

(o) ctdtivates any coca plant or gathers any portion of a coca plant, 

(&) manufactures or possesses prepared opium otherwise than as per- 
mitted under section 4, or 

(c) imports into British India, exports from British India, tranships or 
sells prepared opium, 

shall be punished with imprisonment which may extend to two years, or with fine, 
or with both: 

Provided that this section shall not apply to the cultivation of any coca 
plant or to the gathering of any portion thereof on behalf of ^[the Crown]. 

11. Whoever, in contravention of section 5, or 
Punishment for contra- rule made under that section, or of any condition 
vention of S. 5. ^ licence granted thereunder, 

(a) cultivates the poppy,- or 
(fi) manufactures opium, 

shall be punished with imprisonment which may mctend to two years, or with fine, 
or with bofii. 


12. Whoever, in contravention of section 6, or any rule made under that 
section, or any condition of a licence granted there* 
Punishment for . contra- under, manufactures any manufactured drug, shall 
vention of b. o. _ punished with imprisonment which may extend to 

two years, or with fine, or with both. 

13. Whoever, in' contravention of section 7, or 

Punishment for contra- made under that section, or any condition of 

vention of S. 7. ^ licence granted thereunder, 

(o) imports into British India, 

(6) exports from British India, or 
(c) tranships 

ahy dangerous drug, shall be punished with imprisonment which may extend to 
two years, or with fine, or with both. 

14. Whoever, in contravention of section 8, or 
PunishmOTt for contra- gjjy made under that section, or any condition of 

vention of S. 8. a licence issued thereunder. 


• XiSiG*. HSF. 

1 Substituted for ‘Government' by A.O., 
1937. 


Sec. 10 (fi ), — registered opium con- 
sumer may in fact possess pyavft^gcM or 
opium refuse, or any other form of prepared 
opium, in any quantity, provided that the 
preparation of opium, has beeni made from 
the opium which he has purchased under his 
ticket. Hence in the absence of evidence 
that it .was not prepared from the opium 
which he lawfully possessed, he cannot be 
convicted under see. 10 (6). 171 I.O. 619 
csSS Or.L.J. 109^=1937 Bang. 346. 

Sec. 13 (h) .See 1937 M.W.H. 174. 

Secs. 13. and 32. — ^Mere import of opium is 
not an offence under sec. 13 (o) of the Act, 
llie offence consists in importing contrary 
to the provisions of the Act. All that sec. 32 
of the Act amounts to is that aH imports, if 
proved, will be regarded as imports con- 
trary to the Act until the presumption is! 
rebutted by the accused. But the fact of 
import cannot be presume fcom mere pos- 


session of the dangerous drug. Where all 
that is proved that a certain amount of 
crude opium was found in the possession of 
the accused, but there is no evidence to 
show that he actually imported the thing 
from anywhere else, it cannot he presumed 
that the accused has committed any offence 
in respect of a dangerous drug and he can- 
not be convicted under see. 13 (a) of the 
Dangerous Drugs Act. Presumption cannot 
be substituted for the proof of facts which 
go to make up an offence^ 21 Pat.D.T, 976 
1=1941 P.W.H, 239=1941 Pat. 177. 

Sec. 14,— 1934 A. 374, The word 
“sells" in this section is used in its popular 
sense, and merely denotes the transfer of a 
commodity for a price. The object of the 
buyer is not material, and so the mere fact 
that the transaction was brought ab&ut to 
entrap the seller will not render ft any the 
less sale. 1936 A.L.J. 275=1936 A. 361. 

Sec. 14 (a): PiJNieHicBNav--DEmiiEB^ 

SENTENCE. — ^An offence under the Dangerous 
Drugs Act is a most serious crime and a 
deterrent sentence must be. imposed to stamp 
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(a) imports or exports inter-provincially, transports, possesses or sells 
an}’ manufactured drug or coca leaf, or 

(b) manufactures medicinal opium or any preparations containing mor- 
phine, diacetylmorphine, or cocaine, shall be punished with imprisonment which 
may extend to two years, or with fine, or with both. 

15. Whoever, being the owner or occupier or luving the use of any house, 

. room, enclosure, space, vessel, vdiicle, or place, know- 
Punishment for anowi^ ^ngly permits it to be used for the commission by any 
commission of an^offmce. other person of an offence punishable under section 10, 

section 12, section 13, or section 14, shall be punished 
with imprisonment which may extend to two years, or with fine, or with both. 

16. Whoever, having been convicted of an offence punishable under 

section 10, section 12, section 13, or section 14, is 
FmliancM punishment for guilty of any offence punishable under anv of those 

■ vioS^ccmvktton. * sections, shall be subject for every such subsequent 

offence to imprisonment which may extend to four 

years, or to fine, or to both. 

17. Whoever, having been convicted of an offence punishable 'under sec- 

_ , . . , , . tion IS, is again guilty of an offence punishable under 

ofS« ’“irs "s af£ be subject for every such subse- 

previous conviction. <iuent pffcticc to imprisonment which may extend to 

four years, or to fine, or to both. f 

. 18. (1) Whenever any person is convicted of an offence punishable under 

section 10, section 12, section 13, or section 14, and 


Security 
rom coi 
offences. 


from commiJsTon “tein ‘he Court; convicting hjm is of- opinion that ’it is 


necessary to require such person to execute a bond for 
abstaining from the commission of offences punishable 
under those sections, the Court may, at the time of passing sentence on such 
person, order him to execute a bond for a sum proportionate to his means, with 
or without sureties, for abstaining from the commission of such offences durii® 
such period, not exceeding three years, as it thinks fit to fix, 

(2) The bond shall be in tlie form contained in Schedule I. and the pro- 
visions of the Code of Criminal Procedure, 1898,' shall, in so far as they are 
applicable, apply to all matters connected with such bond as if it were a bond to 
keep the peace ordered to be executed under section 106 of that Code. 

(3) Tf the conviction is set aside on appeal or otherwise, the boiid so 
executed shall become void. 

(4) An order under this section may also be made by an appelltte Court, 
or by tlie High Court when exercising its powers of revision. 

19. Whoever engages in or controls any trade whereby a dangerous drug 

■o 11 f « , obtained outside British India and supplied to any 

Paialty for contravenbon outside British India, otherwise than in 

accordance with the conditions of a licence granted 
under section 9, shall be punished with fine which may extend to one, rhfufsa nd 
rupees. 

20. Wlioever attempts to commit an offence punishable under this Chapter, 

or to cause such an offence to be committed, and in 
AKcmpis. such attempt does any act towards the commission 

of the offence, shall be punished with the punishment provided for the offence ' 


out such crimes. 19 Pat.I/.T. 84:&=;1939 tlie? better it will 
Pat. 172. .Selling of cocaine is the most ob- seutence of two 
jeetionable form of dispoang of dangerous * ment awarded by 
drugs made punishable by sec. 14 (a) of the ed to two years’ 
Dangerous Drugs Act, As persons who take revision. 1941 A 
cocaine very rapidly become drug addicts and Sm 20.— jSfea 
redamation becomes impossible, -the 127i=rl932 hfad. 
more rapidly such a practice is stamped out sitpra. 


prove for the people. The 
months ’ rigorous im^ison- 
the^ trial Court was enhanc- 
rigOTous imprisonment in 
.M.L.J. 12. 

38 Cr.L.J. 082c=:36 L.W, 
507, norted under sec. 7, 
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21. (1) Whoever abets an offence punishable under this Chapter sHaHj 

Abetmcnis. whether such offence be or be not committed, in con- 

sequence of such abetment, and notwithstanding any- 
thing contain^ in section 116 of the Indian Penal Code, be punished with the 
punishment provided for the offence. 

(2) A person abets an offence within the meaning of this section who, in 
British India, abets the commission of any act in a place without and beyond 
British India which — 

(a) would constitute an offence if committed witliin British India; or 

(b) under the laws of such place, is an offence relating to dangerous drugs 
having all the legal conditions required to constitute it such an offence Ae gam<* 
as or analogous to the legal conditions required to constitute it an offence 
punishable under this Chapter, if committed within British India. 

CHAPTER. IV. 

Procedure. 

22. (1) The Collector, or other officer authorized by the Provincial Gov- 

Power to issue warrants. “ this behalf, or a Presidency Magistrate or 

a Magistrate of the first class, or a Magistrate of the 
second class specially empowered by the Provincial Government in this behalf, 
may issue a warrant for the arrest of any person whom he has reason to believe 
to have committed an offence punishable under Chapter III, or for the search, 
whether by day or by night, of any building, vessel or place in which he has reason 
to believe any dangerous drug in respect of which an offence punishable mider 
Chapter III has been committed is kept or concealed. 

(2) The officer to tvhom a search warrant under sub-section (1) is 
addressed shall have all the powers of an officer acting under section 23. 

23. (1) Any officer of the department of Excise, Police, Customs, Salt, 

Opium, or Revenue, superior in rank to a peon or 
Power of entry, search, constable, authorized in this behalf by the Provincial 
warrant without Government, who has reason to believe, from personal 

knowledge or from information given by any person 
and taken down in writing, that any dangerous drug in respect of which an 
offence punishable under Chapter III has been committed is kept or concealed in 
any building, vessel or enclosed place, may, between sunrise and sun.set, — 

(o) enter into any such building, vessel or place; 

(&) in case of resistance, break open any door and remove atiy other 
obstacle to such entry ; 

(c) sdze sudi drug and all materials used in tlie matiufacture thereof and 
any other article whicli he has reason to believe to be liable to confiscation under 
section 33 and any document or other’ article which he has reason to believe may 
furnish evidence ,of the commission of an offence punishable under Chapter 111 
relating to such drug; and 

(d) detain and search, and, if he thinks proper, arrest any person whom 

he has reason to bdieve to have committed an offence punishable under Chapter 
III relating to such drug; „ , . , 

Provided that it such officer has reason to believe that a search warrant 
cannot be obtained without affording opportunity for the concealment of evidence 
or facility for the escape of an offender, he may enter and search such building, 
vessd or enclosed place at any time between sunset and sunrise, after recording 
the grounds of his bdief. 

(2) Where an takes down any information in writing under sub- 

section (1), VI records grounds for his belief under the proviso tiiereto, he shall 
forth with send a copy thereof to his immediate offidal superior. 

* 9S and 23.— ■Where the cdnstahles irregulaxity ddes not vitiate the trial. 155 

anth^d to take the steps whhih I.C. 267=86 Ox.L.J. 780. 
they have taken under secs. 82 and 23, the 
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Mode oC making searches 
and arrests. 


Obligations on officers to 
assist each other. 


Power of seizure and 24. Any officer of any of the departments inen- 
arrest in public places. tioned in section 23 may — 

(o) seize, in any public place or in transit, any dangerous drug in respect 
of which he has reason to believe an offence punishable under Chapter III has 
been committed, and, along with such drug, any other article liable to confisca- 
tion under section 33, and any document or other article which he has reason to 
believe may furnish evidence of the commission of an offence punishable under 
chapter III relating to such drug ; 

(6) detain and search any person whom he has reason to belies to have 
committed an offence punishable under Chapter III, and, if such person has any 
dangerous drug in tus possession and such possession appears to him to be 
unlaw ful, arrest him and any other persons in his company. 

25. The provisions of the Chde of Criminal Procedure, 1898, sliall apply in 
so far as they are not inconsistent with the provisions ■ 
of sections 22, 23 and 24, to all wa,rrants issued and 
arrests and searches made under those sections. 

26. All officers of the several department mentioned in section 23 shall 
upon notice given or request made, be legally bound 
to assist each other in carrying out the provisions 
of this Act 

27. Whenever any person makes any arrest or seizure tmder this Act, he 

shall, within forty-eight hours next after such arrest 
Rejiort of arre.sts and or seizure, make a full report of all the particulars 
seizures. of such arrest or seizure to his immediate official 

superior. 

Punishment for vexatious 28. Any person empowered under section 23 or 
" section 24 who^ 

(a) without reasonable grounds^ of suspicion, enters or searches, or 
causes to be entered or searched, any building, vessel or place ; 

(h) vexatiously and unnecessarily seizes the property of any person on 
the pretence* of seizing or searching for any dangerous drug or other article 
liable to be confiscated under section 33, or of seizing any document or other 
article liable to seizure under section 23 or section 24; or 

(c) vexatiously and unnecessarily detains, searches or arrests any person, 
shall be punished with fine which may extend to five hundred nipees. 

29. (1) Evei^^ person arrested and article seized under a warrant issued 
under section 22 shall be forwarded without delay to 
the authority by whom the warrant was issued ; and 
every person arrested and article seized under section 
32 or section 24 shall be forwarded without delay to 
the officer in charge* of the nearest police station or to the nearest officer of 
the Excise Department empowered under section 30. 

(2) The authority or officer to whom any person or article is forwarded 
under this section shall, with all convenient despatch, take such measures as 
may be necessary for the disposal according to law of such person or article. 

30. The Provincial Government may invest any 
officer of the Excise Department or any class of such 
officers, with the powers of an officer in charge .of a 
police station for the investigation of offences under 
this Act. 

No Ma^strate shall try an offence under this Act unless he is a Presi- 
dency Magistrate or a Magistrate of the first class, pr 
® “ a Magistrate of the second class specially empowered 
by the ^[appropriate] Government in this behalf. 

’^[In this sectioti *thb appropriate Govenment* means as respects any 


Disposal of 
arrested and of 
seized. 


persons 

articles 


Power to invest Excise 
officers with powers of an 
officer in -charge of a police 
station. 


31. 


-Jurisdiction 

fences. 


XjEGI'. • 

1 Substituted for 'Local^ by A.O.,. 1937. 


Inserted by ihidf 
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contravention of any rules which under this Act fall to be mad<> by the Pwvin- 
cial Government, that Government, and in other cases, the Central Government.] 


Presumption from pos- 
session of illicit articles. 


. 32. In trials tinder this Act it may be presumed, 
tinless and until the contrary is proved, that the 
accused has committed an offence under Chapter III 

in respect 

(a) any dangerous drug; 

(b) any poppy or coca plant growing on any land which he has cultivated; 


(c) any apparatus specially designed or any group of utensils specially 
adapted for the manufacture of any dangerous drugs ; or 

(d) any materials which have undergone any process towards the manu- 
facture of a dangerous drug, or any residue left of the materials frpm which a 
dangerous drug has been manufactured, 

for the posssession of which he fails to account satisfactorily. 


33. (IJ' Whenever any offence has been committed which is punishable 
under Chapter III, the dangerous drug, materials, 
articles apparatus and utensils in respect of which or by 
to confiscation. committed, 

shall be liable to confiscation. 


(2) Any dangerous drug lawfully imported, transported, manufactured, 
possessed, or sold along with, or in addition to, any dangerous drug which is 
liable to confiscation under sub-section (1), and the receptacles, packages and 
coverings in which any dangerous drug, materials, apparatus or utensils liable to 
confifration under sub-section (1) is found, and the other contents, if any, of 
such receptacles or packages, and the animals, vehicles, vessels and other con- 
veyances used in carrying me same, shall likewise be liable to confiscation: 

' Provided that no animal, vehicle, vessel or other conveyance shall be liable 
to confiscation unless it is proved that the owner thereof knew that the offence 
was being, or was to be or was likely to be, committed. 

34. (1) In the trial of offences under this Act, whether the accused is 

convicted or acquitted, the Court shall decide whether 
my article seized under this Chapter is liable to con- 
fiscation under section 33: and, if it decides that the 
article is so liable, it may order confiscation accordingly. 

(2) Where any article seized under this Chapter appears to be liable to 
confiscation under section 33, but the person who committed the offence in con- 
nection therewith is not known or cannot be found, the Collector or other 
officer authorized by the Provincial Government in this behalf, may inquire into 
and decide such liability, and may order confiscation accordingly : 


Procedure in making con- 
fiscations. 


Provided that no order of confiscation of an article shall be made until 
the expiry of one month from the date of seizure,. or without hearing any person 
who may claim any right thereto and the evidence, if any, which he produces in 
respect of his claim : 

Provided, further, that, if any such article other than a dangerous drug, 
is liable to speedy and natural decay, or if the Collector or other officer is of 
opinion that its sale would be for the benefit of its owner, he may at any time 
direct it to be sold ; and the provisions of this sub-section shall, as nearly as may 
be practicable, apply to the net proceeds of the sale. 

(3) Any person not convicted who claims any right to property which 
has been confiscated under this section may appeal to the* Court of Session 
against the order of confiscation. 


Sbo. 32. — Scope and effect— Presumption justified. See 21 Pat.L.T. 876, cited under 
under, not sufficient in absence of proof of sec. 13, 
import— Inference from mere possession not 
Cr,C.M..I— 38 
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35. *,[Ia connection with offences against rules 
Power to make rules re- which under this Act fall to be made by the Provincial 
gulating disposal of confis- Government, the Provincial Government, and in con- 
cated articles and rewards, Govormnent,] 

may make rules to regulate—* 

(a) the disposal of all articles confiscated under this Act ; and 
(&) the rewards to be paid to officers, informers and btlier persons out of 
the proceeds of fines and confiscations under this Act. 

CHAPTER V. 

Miscellaneous. 


Provisions regarding 36. (1) All rules made under this Act shall be 
rules. subject to the condition of previous publication. 

*1(2) Rules made under this Act shall be published in “the Official 
Gazette.] 

37. (1) Any arrear of any licence fee chargeable b}' any rule made under 
Recovery of sums due to this Act may be recovered from the person primarily 
Government. liable to pay the same or from his surely (if any) as 

if it were an arrear of land-revenue. 

(21 When any person, in compliance with any rule made under this Act, 
gives a bond ( other than a bond under section 18) for the performance of any 
act, or for his abstention from any act, such performaitce or abstentipn .shall be 
deemed to be a public duty, within the meaning of section 74 of the Indian 
Contract Act, 1872; and, upon breach of the conditions of such bond by him, 
the whole sum named therein as the amount to be paid in case of such breach 
may be recovered from him or from his surety (if any) as if it were an arrear 
of land-revenue. 


38. All prohibitions and restrictions imposed by*or under this Act on the 

import into British India, tlie export from British 
Application of the Sea Tndia, and the transhipment of dangerous drugs, shall 
Customs Act, 1?78. {,g deemed to be prohibitions and restrictions imposed 

under section 19 or section 1.34 of the Sea Customs Act, 1878, and the provisions 
of that Act shall apply accordingly : 

Provided that, where the doing of any thing is an offence punishable under 
that Act and under this Act, nothing in that Act or in this section shall prevent 
the offender from being punished under this Act. 

39. (1) Nothing in this Act or in the rules made thereunder- shall affecl 

Saving ot local and the ^ilidity of aijy enacts 

special law.*!. Legislature for the time being in force, or of any 

nde made Ihereundery which imposes, anv restriction 
not imposed by or under this Act, or imposes a restriction greater in degree 
than a corresponding restriction imposed by or under this Act, on the consump- 
tion of or traffic in ^y dangerous drug within British India. 

(2) Nothing in this Act or in the rules made thereunder, shall affect the 
validity of the Opium Act, 1857: 

Provided that, where the doing of any thing is an offence punisliable 
under that Act and mider this Act, nothing in that Act or in this suB-section 
sliall prevent the' offender from being punished under this Act. 

™kSS"‘ h Aci / 0/ 1938.] ■ 

41. Wh^i anything done under any enactment specified in the first three 

C3,„5„nr of thino-s already Schedule II is in force iramediatdy prior 

&ving of things alieady commencement of this Act, it shall be deemed, 

as from the colnmencement of this Act, to have been 


LliG. SB7. 

’'.Substituted for the words “The Gover- 
»ral in Council’’ by A.O., 1687. 


a This snbHsee. (2) substituted for old 
sub-sCcs. (2) and (8) hy ibid. 

8 Inserted by A.O., 1937. 
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done under this Act ,or under that enactment as hereby amended, as the case may 
require. 

SCHEDULE 1. 

Bond to abstain from the commission of. offences under the 
Dangerous Drugs Act, 1930. 

(Ste section IS.) 

\Vhercas I '(natne)\ inhabitant of (phee), have been called' upon lo enter into a bond 
to abstain from the commission of offences under section 10, section 12, section 13- and 
section 14 of the Dangerous Drugs Act, 1930, for the term of , I hereby bind myself 

not to commit any such offence during the said term and, in case of my making default 
therein, I hereby bind myself to forfeit to His Majesty the King, Emperor of India, the 
sum of rupees dated this day of 19 . 

(Signature.) 
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THE DEFENCE OF INDIA ACT (XXXV OF 1939). 

[Amended by Act XIX of 1940; and Ordinances No. XXIII of 1942; 
XLVIII .of 1942; XIV of 1943; XLIVof 1943; III of 1944; XXVI of 1944; 
XXXV of 1944; XXV of 1945.'] 

[29th September^ 1939. 

Ah Act to provide for, special mea^mes to ensure the public safety and interest 
and the defence of British India and the trial of certain offences. 

Whereas an emergency has arisen which renders it necessary to provide 
for special measures to ensure the public safety and interest and the defence of 
British India and for the trial of certain offences: 

And whereas the Governor-General in his discretion has declared by 
Proclamation under sub-section (1) of section 102 of the Gpverynent of India 
Act, 1935, that a grave anergency exists whereby the security of India is 
threatened by war ; 

It is hereby enacted as follows: — 

' CHAPTER L 

Preliminary. 


Short title, extent, com- 1- (1) This Act may be called The Defence of 
mencement and duration. India Act, 1939. 


Sec. 1 : Act, not ultra vires , — ^It is within 
the powers of the Indian Legislature to. pass 
the Defence of India Act. 76 C.L.T. 292. See 
also (1944) F.LJ. 72==A.I.R. 1944 Lah. 
33 (F.B.); A.I.R. 1941 All. 321=1941 A. 

L. J. 352. Entry No. 1 of List 1 of the 
Government of India Act gives the Antral 
Legislature power to legislate with respect 
to preventive detention in British India for 
reasons of state connected with defence and 
certain other specified matters. The Defence 
of India Act is therefore within the compe- 
tence of the Central Legislature. (1943) 2 

M. L.J. 90=6 F.L.J. 28=A.I.R. 1943 F. 
C. 1; 47 P.L.R. 134.; 79 CX.J.. 189; 1943 


Cal. 377. The expressions "Reasons of 
State connected with defence” in Entry No. 
1 of List 1 (Government of India Act) and 
“Reasons connected with the maintenance of 
public order” in entry No. 1 of List 2 are 
widp enough to include “public safety' or 
interest'. (1943) 2 M.L.J, 468=6 F.LJ. 
ISl^AI.R. 1943 F.C. 75. • 

Act and Rules.— The Defence of India 
Act is intra vires of the Government and 
the Defence of India Rules have valid sta- 
tutory authority independent of the Ordi- 
nance under which they were made. A. I. 
R. 1943 Oudh 227. 
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(2) It extends to the whole of British India, and it applies also— 

(a) to British subjects and servants of the Crown in any part of India; 

.(&) to British subjects who are domiciled in any part of India wherever 
they may be ; 

(c) in respect of the regulation and discipline of any naval, military 
or air force raised in British India, to members of, and persons attached tb^ 
employed witli, or following, that force, wherever they may be ; and 

(d) to, and to persons on, ships and aircraft registered in British India 
wherever they may be. - 

(3) This section shall come into force at once, and the remaining provi- 
sions of this Act shall come into force in such areas and on such date or dates as 
the Central Government may, by notification in the OfiScial Gazette, appoint. 

(4) It shall be in force during the continuance of the present war and 
for a period of six months thereafter. 

Amending Act— Retrospective operation, tions in the two countries.” A.I.R, 1043 
— ^Ordinance XIV of 1943 (amending De- All. 277. 

fence of India Act) has retrospective ope- English Defence of Realm Act, 1914 — 
ration. This amending ordinance giving it Legislation during the last Great War.— 
retrospective operation is also not tilfra ' During the last great war of 1914 the Crown 
znres of the powers of the Government. 56 obtained by Act of Parliament, power lo 
L.W, 430. , issue regulations for securing the public 

Pending Proceedings— Law Applicable ‘ safety and the defence of the realm. Tliese 
to. — “The law . existing at the commence- Acts and regulations have been almost en- 
ment of an action or proceeding must de- tireb" repealed, and when the present World 
cide the rights of of the parlies and not the War began were re-enacted in a more strin- 
law that existed at the date of the judg- gent form, ^ee Halsbury, 2nd Ed., Vol, 
merit or order. Where the statute gives its VI, p. 533. 

provisions retrospective operation in express Nature and Scope of the Act. — ^This Act 
terms it would be a matter for considera- is designed to provide special powers to meet 
tion how far the retrospective operation ex- the existing war emergency and is drawn on 
tended and whether pending actions were the lines of the Defence of India (Crl. Law 
intended to be affected by it. The question Am.) Act, 1915, with adaptations to meet 
finally resolves itself into a matter of con- the present conditions,' It is also largely 
St ruction. In my judgment express words based on existing War Regulations in the 
are not essential in order that a statute may United Kingdom and repeals the Defence 
apply lo pending actions or proceedings. It of India Ordinance of 1939. (See State- 
is enough if that intention can be inferred, ment of Objects and Reasons.) 
and for ascertaining the intention of the Construction of Act and Rules. — “In 
Legislature not only the meaning of words times of war and in matters relating to war 

used in the enactment but also the object the Crown enjoys generally a somewhat 

of the enactment must be kept in view. In wider latitude in the -exercise of the prero- 

fact the object of the enactment as gathered gative than in times of peace, for, in such 

from its provisions would be a very import- matters more stringent measures than are 

ant matter. A.I.R. 1943 Cal. 377 (390, ordinarily allowed by the common or statute 

391), (S.B.). law are frequently rendered necessary for 

Decision of Federal Court, binding on - the public safety or for* the restoration of 
High Courts.— By reason of S. 212, Go- peace and good order.” Halsbury, 2nd 

vemment of India Act, the law declared Ed., Vol.* VI, p. 527. “The canons of 

by the Federal Court so far as applicable constructions are not the same in respect of 

has to be followed by the High Court. The war measures as those passed in times _ of 

Federal Court may have the power, on a peace; [see Lords Macmillian and Wright 

new point being taken before it, to revise in (Wl) 3 All. E. R, 338 and 6 Halsbur/s 

its view but so far as the High Court is Laws of England, Hailsham Edition, p. 527]. 

concerned it is bound by the Federal Court’s Far greater latitude is allowed to the exe- 

decisions. (1944) F.L.J. 72=fA.T.R. 1944 cutive, and presumptions in favour of the 

Lah. 33 (F.B.). liberty" of the subject are weakened; but 

Act based on English law.— “The De- those canons and those rights do not dis- 

fence of India Act and the Defence of appear altogether. In my opinion, some limit 

India Rules are not novel legislations but must be placed upon claims to the arbitrary 

are analogous lo the Emergency Powers exercise of absolute power in matters con- 

Defence Act and the Defence -(General) nected with the restraint of a man's liberty, 

JRegulations passed and made in England in and unless such powers are unmistakably con- 

1939. The provisions in the Indian Act and f erred either expressly or by necessary im- 

Rules are not identical in every respect with plication— and by ‘necessary’ I mean when 

the jprovisions contained in the English^ct no other construction is reasonably possible 

and Regulations, but the difference between — they must be taken, at the very least, to 

the two is attributable to the varying condi- be Subject to the right of a person detained 
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(2) Without prejudice to the generality of the powers conferred by sub- 
section (1), the rules may provide for, or may empower any authority to make 
orders providing for, all or any of the following matters, namely : — 

(i) ensuring the safety and welfare of His Majesty’s forces, ships and 
aircraft, and preventing the prosecution of any purpose likely to prejudice the 
operations pi His Majesty's forces or the forces of His Majesty's allies ; 

(ii) prohibiting anything likely to prejudice the training, discipline or 
health of His Majesty’s forces; 

(iii) preventing any attempt to tamper with the loyalty of persons in, 
or to dissuade (otherwise than with advice given in good faith to the person dis- 
suaded for his benefit or that of any member of his family or any of his depend- 
ents) persons from entering, the service of His Majest}’-; 

(iv) preventing anything likely to assist the enemy or to prejudice the 
successful conduct of war, including — 

(a) communications with the enemy or agents of the enemy, 

(&) acquisition, possession without lawful authority .or excuse and publi- 
cation of information likely to assist the enemy, 

(c) contribution to, participation in, or assistance in, the floating of loans 
raised by or on behalf of the enemy, and 

(d) advance of money to, or contracts or commercial dealings with, the 
enemy, enemy subjects pr persons residing, carrying on business, or being, in 
enemy territory; 

(v) preventing the spreading without lawful authority or excuse of false 
reports or prosecution of any purpose likely to cause disaffection or alarm, 
or to prejudice His Majesty’s relations with foreign powers b[or with States 
in India, or to prejudice the maintenance of peaceful conditions in the tribal 
areas,] or to promote feelings of enmity and hatred between different classes of 
His Majesty’s subjects; 

Explanation . — ^To point out, without malicious intention and with an 
honest view to their removal, matters which are producing, or have* a tendency 
to ’produce, feelings of -enmity or hatred between different classes of His Majesty’s 
subjects does not amount to prom^oting such feelings within the meaning of this 
clause. 

{vi) requiring the publication of news and information ; 

(vii) regulating the conduct of persons in respect of areas the .control of 
which is considered necessary or expedient, and the removal of persons from 
such areas ; 

(^ii) requiring any person or class of persons to comply with a scheme 
of defence; 

(ix) ensuring the safety of ports, dockyards, light-houses, lightships, 
aerodromes, railways, telegraphs, post offices, signalling apparatus and all other 
means of communication, sources of water-supply, works for the supply of water, 
gas or electricity and any other place or thing the protection of which is necessary 
for the defence of British India ; ... 


(&) Inserted by the Defence of India 
'(Amendment) Act, 194U (XIX of 1940), 
section 2. 


:(1943) 2 M.L.J, 468=6 F.LJ. d51==A. 
I.R. 1943 RC 75 ’ (86). 

Governor's powers and Seilegation of 
HIS AUTHORITY.— The Govemor is required 
to exercise his individual judgment. The 
Ministers can tender their advice to him 
but he is not bound to accept their advice. 
Hence, the Governor must act himself, un- 
less he has delegated his power and duty to 


another by an order made under S. 2 (-5), 
Defence of India Act. 'Standing Orders 
cannot authorise the Secretary, even in cases 
of urgency, to deal himself with a case of 
detention Under R. 26. The matter , being 
within the special responsibility of the Go- 
vernor, the Governor alone (in the absence 
of an order made under S. 2 (5), Defence 
of India Act) has to make an order after 
he is satisfied about the necessity of the de- 
tention of that particular person. A. I.R, 
1943 Cal. 377 (S.B.). See also A. I. R. 
•1944 Lah. 142 (RB.). 
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c[(ji;) the apprehension and detention in custody of any person whom the 
‘authority empowered by the rules to apprehend or detain as the case may be 
suspects, on grounds appearing to such authority to be reasonable, of being of 
hostile origin, or of having acted, acting, being about to act, or being likely to 
act in a manner prejudicial to the public safely ,or interest, the defence of British 
India, the maintenance of public order. His Majesty’s relations with foreign 
powers or Indian States, the maintenance of peaceful conditions .in tribal areas 
or the efficient prosecution .of the war, or with respect to whom such authority 
is satisfied that his apprehension and detention are necessary for the purpose 
of preventing him from acting in any such prejudicial manner, the prohibition 
of such person from entering or residing* or renaaining in any area, and the com- 
pelling of such person to reside and remain in any area or to do or abstain from 
doing anything;] 


LEG*. f&EF. 

(c) Substituted by Ord. Ill of 1943, 

Sec. 2 (2) (x).See also Notes under 
R. 26. 

Sec. 2 (2) (x) : Not ultra vires,— P ztz- 
graph (x) of sub-S, (2) of S. 2 of llie 
Defence of India Act, is intra vires the 
Central Legislature in as much as Entry No. 

1 of List I of the Sevgith Schedule of the 
Constitution Act, 1935, gives the Central 
Legislature power to legislate with respect 
to preventive detention in British India for 
reasons of state connected with Jcience and 
certain other specified matters. (1943) 2 

M.L.J. 90=6 Fed.L.J. 28=ALR. 1943 F. 
C. 1. The expression “reasons of State con- 
nected with defence” and the expression 
“reasons connected with the maintenance of 
public order” in Entry No. 1 of List T and 
Entry No. 1 of List No. II oE Sch. VIT of 
the Consfitution Act are wide enough to in- • 
elude “public safety or interest,” and there- 
fore S. 2 of the Defence of India Act is 
not ultra vires either in its original or amend- 
ed form. (1943) 2 M.L.J. 468=6 F.L. 
J. 1511=A.LR. 1943 F.C 75 (F.C). Sec- 
tion 2 of Ordinance XIV of 1943 has been 
validly enacted. (1944) A.L.J. S9=A.T.R. 
1944 A. 62 (F.B.). 

Section 2 and S, 2 (2) (x) in particular 
are not ultra vires on the ground that the 
Governor-General had delegated his powers 
of legislation on matters of principle and 
policy and had left it to the executive to 
make rules on those matters which should 
have been the subject of legislation by him, 
and that no principles had been laid down 
to guide the rule-making authorify or to 
limit the powers of such authority or the 
scope of the rules to be made. S. 2 (1) 
read with Section 2 (2) (x) definitely 

lays down the principle or policy of 
legislation and does not delegate to 
the Central Government uncontrolled and 
unfettered power to make rules regarding 
the apprehension and detention of persons in 
■ general. S. 2 (2) (x) states in c'-nsidera- 
ble detail who can be apprehended and de- 
tained and in what circumstances. The sub- 
section does not leave it to the rule-mal ing 
authority to apprehend and detain any one 
at its discretion or for any reason which it 
thinks fit. The power to make rules on 


this matter is circumscribed and strictly 
limited. The Legislature has laid down 
principles to guide and direct the rule-mak- 
ing authority and to limit its powers and the 
scope of the rules which it may make. (1944) 
F.L.J. 72=A.LR. 1944 Lah. 33 (F.B.). 

Amending Ordinance XIV of 1943— 
Scope— Nor ultra wrcj— Retrospectcve 
OPERATION.— Ordinance No. XIV of 1943, 
amending S. 2 (2) so as to bring into con- 
formity with R. 26 of the Rules issued un- 
der it, is not ultra vires the powers of the 
Governor-General. The Ordinance has also 
retrospective effect. S. 2 of the Act alone 
w’ould be sufficient to give retrospective ef- 
fect to the Ordinance. In re, 56 L.W. 430 
— A.I.R. 1943 Mad. 714. The Governor- 
General is competent to make and promul- 
gate ordinances giving the same retrospec- 
tive effect. Hence the Governor-General 
has the power to make amendments in the 
Defence of India Act and give such amend- 
ments retrospective effect. The amend- 
ment made in the Defence of India Act by 
the Ordinance XtV of 1943 is- therefore with 
retrospective effect. LL.R. (1943) A. 778 
=A.LR. 1943 All. 331=1943 A.L,J. 344. 

Provincial Government cannot validate 
with retrospective effect the orders passed 
by the Additional District Magistrate. I.L. 
R. (1943) Nag. 154=1943 N.L.J. 1=A.LR. 

1943 Nag. 26 (per Pollock, /.). 

Amending Ordinance XIV of 194-3 appli- 

CABtE TO PENDING PROCEEDINGS. — ^The Gover- 

nor-General by his Ordinance XIV of 1943, 
says that no person, detained in the past 
under orders made under R, 26, Defence of 
India Rules, is to be released on the ground 
that the rule vras bad. That being the plain 
intendment of the ordinance, its provisions, 
if otherwise valid, would apply to pending 
proceedings, as there is no saving of pend- 
ing proceedings. A.I.R, 1943 Cal. 377 (S. 
see also A.LR. 1943 All. 331; A.I.R. 

1944 Bom. 119 (120) (S. 3 of Ord. XIV of 
1943 applies to pending proceedings) . 

Meaning of. words. — ^There is no substan- 
tial difference in meaning between the^ two 
phrases ”has reasonable cause to believfe” 
and “is satisfied”. LL.R. 1943 Nag. 154 
=A.I.R. 1943 Nag. 26 (32). The one is 
used in the Indian Act and Rules and ffie 
other is used in the corresponding English 
rule. 
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(;iri) the control pf persons entering, departing from, or travelling in, 
British In^a, and of foreigners residing or being in British India ; 

{xii) prohibiting or regulating traffic, and the use of vessels, buoys, lights 
and signals, in ports and territorial, tidal and inland waters ; 

(xiii) restricting the charter of foreign vessels; 

(xiv) regulating the structure and equipment of vessels d[* *] for the 
purpose of ensuring the safety thereof and of persons threin; 

^ (^v) regulating work in doclqrards and shipyards in respect of the con- 
struction and repairs of vessels ,* 

(jim) prohibiting pr regulating the sailings of vessels from ports, traffic 
at aerodromes and the movement of aircraft, and traffic on railways, tramways 
and roads, and reserving, and requiring to be adapted, for the use of the Central 
Government, all or any accommodation in vessels, aircraft, railways, tramways 
or road vehicles for the carriage of persons, animals pr goods; 

(xvii) impressment of vessels, aircraft, vehicles and animals for transport; 
prohibiting or regulating the use of postal, telegraph or telephonic 
services, including the taking possession of such services and the delaying, seiz- 
ing, intercepting or interrupting of postal articles or telegraphic or telephonic 
messages; 

(xix) regulating the delivery otherwise than by postal pr telegraphic ser- 
vice of postal articles and telegrams ; 

the control of ©[agriculture, trade or industry] for the purpose of 
regulating or increasing the supply of, and the obtaining of information with 
regard to, articles or things of any description whatsoever which can be used in 
connection with the conduct of war -or for maintaining supplies and services essen- 
tial to the life of the community ; 

(xxi) ensuring the ownership and control of mines by British subjects; 
controlling the use or disposal of, or dealings in, coin, bullion, secu- 
rities or foreign exchange ; 

(xxiii) the control of any road or pathway, waterway, ferry or bridge, 
river, canal or other source of water-supply ; 

(xxiv) the requisitioning of any property, movable or immovable, in- 
cluding the taking possession thereof and the issue of any orders in respect 
thereof ; 

(xxv) prohibiting or regulating the possession, use or disposal of — 

(а) explosives, inflammable substances, arms and atnmunitions of war, 

(б) vessels, 


IJBG. BEF. 

The words "used or likely to be used 
by the Central Government” omitted by the 
Defence of India (Amendment) Ordinance, 
1942 (XXIII of 1942.) 

'('e) Substituted by flie Defence of India 
.(Second Amendment) Ordinance, 1942 
(XLVIII of 1942) for the words "any trade 
or industry'’* 


Sec. 2 (2) (xxiv) ; "Movable pboperty”— 
Meaning. — The expression "movable pro- 
perty” in S. 2 (2) (xxiv) of the Defence 
of India Act .includes a chose in action or 
a right to sue. 48 C.W.N. 163. 

Defence op India (Amendment) Ordi- 
nance (XIV OP 1943). Ss. 2 AND 3— Re- 
lative scoPEh-VALiDiTy---lE ultra wm.-— Im- 
portance must be attached to the difference 
between the provision in S. 2 of the Defence 
of India (Amendment) Ordinance (XIV of 
1943), which makes the substituted provi- 


sion take effect from the date of the Defence 
of India Act itself and the provision in S. 3 
which prevents any question being raised as 
to the validity of orders theretofore passed 
under R. 26 of the Defence of India Rules. 
Wh'ether S. 2 of the Ordinance was valid 
or not, S. 3 is not invalid or ultra wrts, as 
it caxmot be said directly to amend or re- 
peal any provision of the Defence of India 
Act, and is not so dependent on S. 2; or so 
coxmected with it as to be incapable of being 
given efi^ct to by itsdf. S. 3 merely deals 
with the remedies of parties and the power 
of Court to give redress in respect of a breach 
of the pre-existing law and might well have 
been enacted by the legislature or by the 
ordinance making authority without any 
provision corresponding to S. 2 of the 
Ordinance. (1943) 2 M.L.J. 468==6 F. 
L. J. 1S1=A.I.R. 1943 F.C 75 (F.C) ; see 
dso (1944)' F.L.J. 72=3A.LR. 1944 Lah, 
33 (36) 
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(c) wireless telegraphic apparatus, 

(d) aircraft, and 

(c) photographic and signalling apparatus and any means of recording 
information; 

"(xxzn) prohibiting or regulating the bringing into, or taking out of, 
British India of goods or articles of any description (including coin, bullion, bank 
notes, currency notes, securities and^ordgn exchange), and applying the provi- 
sions of the Sea Customs Act, 1878 (VIII of 1878) and in particular section 
19 thereof, to such prohibitions and restrictions.” — (Ord. XXXV of 1944.) 

(xxvU) prohibiting or regulating the brining into, or taking out of, Bri- 
tish Inma and the possession, use or transmission of ciphers and other secret 
means of communicating information ; 

{xxviii) prohibiting or regulating the publication of inventions and de- 
signs; 

(xxix) pre^’^enting the disclosure of official secrets; 

(xxx) prohibiting or regulating meetings, assemblies, fairs and proces- 
sions ; 

(xxxi) preventing or controlling any use, calculated to prejudice the pub- 
lic safety, the maintenance of public order, the defence of British India or the 
prosecution of war, of uniforms, flags and insignia and .of anything similar thereto ; 

(xxxii) ensuring the accuracy of any report or d daration legally required 
of any person ; 

(xxxiii) preventing the unauthorised change of names ; 

(xxxiv) preventing anything likely to cause misapprehension in respect 
of the identity of any official person, official document or official property or in 
respect of the identity of any person, document or property purporting to be, 
or resembling, an official person, official document or official property; 

(xxxv) entry into, and search of, any place reasonably suspected of be- 
ing used for any purpose prejudicial to the public safety or interest, to the de- 
fence of British India or to the efficient prosecution of war, and for the seizure 
and disposal of an}^hing found there and reasonably suspected of being used for 
such purpose. 

(3) the rules made under sub-section (1) may further — 

(i) provide for the arrest and trial of persons cemtravenu^ any of tiie 
rules *[dr any order issued thereunder] ; 

(it) provide that any contravention of, or any attempt to contravene, 
and any abetment of, or attempt to abet, the contravention of any of the provi- 
sions of the rules, or any order issued under any such provision, shall be punish- 
able with imprisonment for a term which may extend to seven years or with fine 
or with both ; 

(iii) provide for the seizure, detention and forfeiture of any property 
in respect of which such contravention, attempt or abetment as is referred to in 
the preceding clause has been committed; 

(iv) confer power and impose duties — 

(«) upon the Central Government or officers and authorities of the Cen- 
tral Government as respects any matter, notvidthstanding that that matter is one 
in respect of which the Provincial Legislature also has power to moke laws, and 
(b) upon any Provincial Government or officers and authorities of any 
Provincial Government as respects any matter notwithstanding that that matter 
is one in respect of which the Provincial Legislature has no power to make laws ; 

(v) prescribe the duties and potvers of public servants and other persons 


T.mn. mnip 

♦Inserted by Ord! XXV of 1945. 

Sec 2 O) (iv) (b) : “As respects any 
matter"---Meaning of.— The accused was 
alleged to have sold on 8—7—1942 a ream 
of paper for a price in excess of that fixed 


by the Provincial Government by an order 
issued R. 81 (2) of the Defence of India 
Rules. He was therefore convicted under 
R. 81 (4) of the Defence of India Act- 
R. 81 (4) as it originally stood only made 
penal any contravention of the provisions 
of the rule but not of any order passed 
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as regards preventing the contravention of, or securing the observance of, the 
rules *[.or any order issued thereunder ] ; 

ivi) provide for preventing obstmction and deception of. and disobedience 
to any person acting, and interference with any notice issued, in pursuance .of the 
rules *[or any order issued thereunder] ; 

(mi) prohibit attempts by any person to screen from punishment any one 
other than the husband or wife of such pers.on, contravening any of the rules 
*[or any order issued thereunder] ; 

(mil) empower or direct any authority to take such action as may be 
specified in the rules or as may seem necessary to such authority for the purpose 
of ensuing the public safety or interest or the defence of British lndi«i ; 

(mt) provide for charging fees in respect of the grant or issue of any 
•licence, permit, certificate or .other document for the purposes of the rules. 

(4) The Central Government may by order direct that any power or duty 
which by rule under sub-section (1) is conferred or imposed upon the Central 
Government shall in such circumstances and under such conditions, if any, as 
may be specified in the direction be exercised or discharged — 

(flj) by any officer or authority subordinate to the Central Government, or 

(b) whether or not the power or duly relates to a matter with respect to 
which a Provincial Legislature has power to make laws, by any Provincial Go- 
vernment or by any officer or authority subordinate to such Govemmenl, or 

(c) by any other authority. 


LEG. REF. 

1 Inserted by Ordinance XXV of 1945. 

under it On 7— 1942, the sub-rule Avas 
amended to include contraventions of the 
orders passed under the rule. Held, (!) 
that the offending act having been com- 
mitted prior to the amendment of R. 81 
(4), and that as the Provincial Govornmeiit 
had no power to make penal provisions, no 
offence was committed by the accused 
though he contravened the order; (2) that 
the w^ords “as respects any matter” in S. 2 
(3) (iv) (h) of the Defence of India Act 
could not be construed as covering a provi- 
sion for punishment for the contravention 
of an}” provisions of the rules or any order 
■issued under such rules. (1943) 2 M.L.J. 
.287=A.I.R. 1943’ Mad. 687; see also 
(1943) 1 M.L.J. 99. 

Sec 2, sub-cl. (3) (ii) : “Sentence of 
SEVEN YEAKS”. — On this point the Hon. 
Sir Mhd. Zafrullah Khan said :-~“Courts 
of justice in awarding sentence would have 
regard to the criminality of the act which 
had proved. The Rules, as actually 

framed under the corresponding part of the 
Ordinance,, do not in each case provide the 
maximum penalty of s^ven' years. In some 
cases it is only as light as six months. In 
some cases it is two years, in some cases 
three, and in some cases, five. The mere 
fact that a maximum sentence of seven 
years is here provided for does not neces- 
sarily mean that for the contravention of 
every rule the maximum penalty of seven 
years will be imposed.” (Assembly Debates 
-^Hon’ble Sir Mhd. Zafrulla ^an, 19—9— 
.39, p. 697.) ^ * ' 

SfiC 2 (3) AND RsC 81 AND 122.— A sales- 
of a firm was convicted under R. 81 
of the Defence of India Rules and 
to pay a fine of Rs. 50 in respect 


of a sale of sugar on 15—7—1942 al a price 
in excess of that fixed by the Collector of 
Madras tmder R. 81 (2) (b) of the De- 
fence of India Rules, ^ At the time of the 
offence R. 81 (4) in its amended form did 
not provide any punishment for the contra- 
vention of an order made under the rules 
but only made pimislmblc a contravention 
of R, 81. No appeal or revision was pre- 
ferred. But subsequently, the partners of 
Ihjtfirm Avere charged under R. 122 of the 
Ktnes. Held, that the power to frame rules 
for the punishment of oflendcr.s A-ested cx- 
cluswely in the Central Government under 
S. 2 (3) of the Defence of India Act and 
neither the Pnwincial Government nor its 
officers had any pr)Aver to fratne their own 
penal provisions. The sale of sugar by the 
salesman on IS — 7 — 1942 was not punish- 
able under S. 81 (4) of Rules and there- 
fore there was no contravention in respect 
of which the partners could be punished 
under R. 122. Penal provisions or powers 
must be specifically conferred- where they 
do not already exist and they cannot be 
deemed to exist merely by inference or 
analogy. (1943) 1 M.L.J. 99=1943 M. 
W.N. 46^=56 L.W. 39. 

Secs. 2 (4) and (5) and Rr. 7S-A.— 
The expression “duty” in sub-sections (4) 
and (5) of S. 2 of the Act refers to any 
substantive and independent duty that may, 
by the rules, be imposed on the Government 
concerned under sub-S. (3) (iv) (a) and 
(&) of that section. The duty or obliga- 
tion of the authority concerned to form an 
opinion as to the necessity or expediency of 
making a requisition of property under 
R. 75* A of the Defence of India Rules, is 
an integral part of the power to make the 
requisition. This being so, the .delegation of 
the power carries with it the delegation of 
the duty to form the requisite * opinion. 
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(S) A Provincial Government may by order direct that any power or 
duly which by rule under sub-section (1) is conferred or imposed on the Pro- 
vincial Government, or which, being by such rule conferred or imposed on 
the Central Government, has been directed under sub-section (4) to be exercised 
or discharged by the Provincial Government,^ shall, in such circumstances and 
under such conditions, if any, as may be specified in the direction, be exercised 
or discharged by any officer or authority, not being f[ (except in the case of a 
Chief Commissioner's Province)] an officer or authority subordinate to the Cen- 
tral Government. 


LEG. REF. 

(/) Inserted by the Defence of ■ India 
(Amendment) Act, 1940 (XIX of 1940), 

2 . ■ ■ 

Therefore, after the power is delegated the 
requisite opinion must be formed by the 
delegatee himself. 49 C.W.N. 322. 

2 (4) — “Duty** — ^Me.mttng of. — ^Per 
Gentle, /.~A duty of the Central Govern- 
ment which S. 2 (4) contemplates being de- 
legated, is a substantial or an express duty, 
such as, a duty which, pursuant to S. 2 (3) 
(tv), can be imposed upon it, and its duty 
to appoint an arbitrator under S. 19 (1) (b). 

49 C.W.N. 583. 

Sec. ^ Cls..(4) and (5). —The expres- 
sion ‘“duty** in sub-sections^ (4) and (5) of 
S. 2 refers to any substantive and independ- 
ent duty that may, by the rules, be imposed 
on the Government concerned under sub-S. 
(3) (iv) (a) and (b) of that section. The 
duty or obligation of the authority concern- 
ed to form an opinion as to the necessity or 
expediency of making a requisition of pro- 
perty under R. 75-A‘of the Defence of 
India Rules, is an integral part of the 
power to make the requisition. This being 
so; the delegation of the power carries with 
it the delegation of the duly to form the 
requisite opinion.' Therefore, after the 
power is delegated the requisite opinion must 
be formed by the delegatee himself, 49 C. 
W.N. 322. 

Sec. 2 (5) : Scope of.— S. 2 (5) only re- 
quires a delegation where matters cannot be 
dealt with by the Provincial Government in 
the manner in which it normally deals with 
its' executive business. (1943) 2 M.L.J. 
468=6 F.L.J. 151=A.LR. 1943 F.C 75 
(per Spens, C.J.). See also A.I.R. 1944 
Lah. 142’ (F.B.); 1943 Nag. At 
the date when the Defence of India Act 
was passed, the Central Legislature had law- 
making power with regard to all matters in 
lists I,' II and III by virtue of S. 102 of 
the Government of India Act, consequent 
upon the emergency proclamation of Sep- 
tember 3rd, 1939. Consequently S. 2 (2) 
(^jr)' of the Defence of India Act giving 
authority to the Central Government to make . 
rules 'relating to the distribution and sale" 
of essential goods is within the competence 
of the Central Legislature and such matters 
being covered by Items 27 and 29 of the 
Provincial Legislative List. 49 C. W. N. 
S9S.‘ The provisions of the Defence of 
India Act relating to. the requisitioning of. 
movable properly contained .in, S. 2 (2) 


(.r.rfv) of that Act are within the powers 
of the Legislature under the heading “Pub- 
lic order** in Item 1 of List 11. The w-ords 
“public order” have a wide meaning and 
they .authorise the Legislature to do such 
acts as are necessary for the public safely 
and defence of the country. 49 C.W.N. 
607. See also 49 C.W.N. SOS. 

Power of Court to question order of 
DETENTION BY MAGISTRATE. — It is necessary 
that- the Magistrates' who have issued the 
orders of detention should be satisfied in 
respect of each person, detained, individually 
and separately, that it is necessary to detain 
him for the purposes specified in the section 
or some of them. If he is not satisfied and 
yet issues^ the order then he cannot be said 
to be acting upon or under a power con- 
ferred by the Act. I.L.R. (1943) Nag. 
154= A.I.R. 1944 Nag.* 26. 

Jurisdiction of Additional District 
MAGismATE. — An Additional District Magis- 
trate has no jurisdiction to issue the order 
of detention. The Notification of 16— 3~^2 
authorised him to exercise all the powers 
of a District Magistrate under the Cr.P. 
C, or^ under any other law “for the time 
being in force”. The expression “under any 
other law** cannot include R. 26 of the De- 
fence of India Rules. The rule confers 
power on the Central ' and Provincial Gov- 
ernments onlj\ The Provincial Govern- 
ment's Notification* is not a statutory but .an 
administrative or an executive order. The 
word “law** in “any other law’* oefeurririg in 
S. 10 (2) of the Cr.P. Code is not meant 
to include an executive order but only legis- 
lative eiiactments, and rules, regulations or 
orders which have the force of law,’ and 
consequently th^ District Magistrate, who 
acts for the Provincial Government under 
the powers conferred upon him by the Pro- 
vincial Government' by an executive order, 
cannot be regarded as acting under any 
“law** as such. 1944 N.L.J. 44=A.LR; 
1944 Nag. 84. S. 10 (2), Cr. P. Code and 
S. 2 (5). of the Defence of India Act are 
quite distinct in their scope and application. 
The former is concerned with the powers 
of the District Magistrate under the law 
and the latter with the powers of the Pro.- 
vincial Government. 3, 10 (2) of the Cr. 

P. Code cannot be called in aid. to confer 
the powers of the Provincial Government 
under R. 26 of the Defence of India Rules 
on any officer subordinate to it. 1944 N. 
L.J. 44=A.I.R. 1944 Nag. 84; (1887) 18 

Q. B.D. 704, 708, Rel. 

S. 2 (5)— Delegation of powers undei^ 
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3. Any rule made under section 2, and anj' order made under anv such 

rule, shall have eifect notwithstanding: anythin}? in- 
Effcct of _mes. etc., in- consistent thereynth contained in anv enactment other 
consistent with other enact- instrument effect by 

virtue of any enactment other than this Act. 

4. The Central Government may. by notification in the Official Gazette, 

direct by general or special order that anv persons 
Soecial powers to control who, not being members of His Mafestv's forces, are 
civilian personnel emploved attached to, or emploved vdth, or ’following, those 
jesty’s^forwa,"^'^*^ forces, shali be subject to naval, military- or air force 

law, and thereupon such persons shall be subiect to 
discipline, and liable to punishment for oflfences. under the Indian Na\w (Disci- 
pline) Act, 1934, the Indian Army Act, IQll, or the Indian Air Force Act, 1932, 
as the case may require, as if they were included in such class of persons subject 
to anv of those Acts as may be specified in the notification. 

5. (1) If any person, with intent to wage war aeainst His IVTajestv or to 

T- , , ... assist anv State at war with His Majesty, contravenes 

Enhanced penalties. provision of the rules made under section 2 or 

any order issued under anv such rule, he shall be punishable with death, or trans- 
portation for life, or imprisonment for a term which may extend to fen years, 
and shall al‘?o be liable to fine. 

(2) If any person — 

(a) contravenes anv such provision of, or anv such nile or firder made 

under, the Indian Aircraft Act, 1934, as may be notified in this behalf by the 
Central Government, or ' . " 

(b) in any area notified in this behalf by a Provincial Gweimmenj; 
contravenes any such provision of, or anv such rule made under, the Indian Arms 
Act. 1878, the Indian Explosives Acf. 1884, or the Explosive Substances Act, 
1908. as mav be notified in this behalf bv the Provincial Government, he shall, 


Enhanced penalties. 


yuiE.— When a Provincial Government act- 
insr under S. 2 fS). delecates its powers 
und^^r a rule of the Defence of India Pules 
to District Magristrate within the province, 
such delegation covers onlv the powers con- 
ferred by the rule as if stands on the date of 
the delegation. It does not cover powers 
conferred by amendments made in the rule 
subsequent to the dale of delegation. A 
fresh delegation in resnect of the powers 
under the amendment is necessary, if the 
powers under the amendment are to be exer- 
cised. 46 Bom.T^R. 40*1. ^ee also 1944 
O.W.N, 4H; 1944 O.W.N, 420, 

Sec 2 (S) and P. 89. — A Provincial Go- 
vernment’s order directing that the powers 
conferred on the Provincial Government bv 
Qs, (a)\ (f) and (*) of R. 8Q (2) (1) of 
the Defence of India Rules with respect to 
•the use of transport vehicles as defined in 
the Motor Vehicles Act, shall be exercisable 
also by the Provincial or Regional Trans- 
port Authorities constituted under that Act. 
is a valid delegation under S. 2 (5) of the 
Defence of India Act. There is no provi- 
sion in the Defence of India Act to indicate 
that such a delegation h prdiibited. The 
fact that the power may be simuTtaneously 
exercised by both the Central and Provincial 
Governments does not make sudh a delega- 
tion illegal. (1943) 2 M.LJ. 429=A, I. 
R. 1944 Mad. 135. 

Sec 3 : Rules not pkofekly' made uder S. 
Zt-Ebtbct of.— I t is not correct to say that 
■Dy r^on of S. 3, Defence of India Act, 

fe'.;.. 


all rules purporting to be made under S, 2 
have the effect of law whether properly 
made or not. S. 3 contemplates onlv rules 
Properly made within the limits imposed bv 
S. 2 and anv rules made which are beyond 
the powers of the rule-making authority can 
never have th#» force of law bv reason of 
S. 3 (1). (1944) F.L.J. 72=A.I.R. 1944 
Lah. 33 (F.B.). 

■Section 3 states that anv rule made under 
S. 2 and anv order made under any such 
rule, shall have effect notwithstanding any- 
thing inconsi.stent therewith, contained in anv 
rnactment other than the Defence of India 
Act itself or any instrument having effect 
by virtue of any enactment other than the 
Act. 0944) 1 M.L.J. 263. Accordingly 
the Collector of Madras had authority to 
issue an order requisitioning a house belong- 
ing to a private person for the purpose of 
bousing the incommg Collector of Madras. 
Where there was nothing to show that the 
requisition order was in any way mala fide 
the order cannot be questioned in Court. 
(1944) 1 M.L.J. 263. 

^ A notification under S. 3 (1) ousts the 
^jurisdictibn of the regular Courts in res- 
pect of the offences and persons mentioned 
in if 42 P.W.R. • 1917«=18 Cr.LJ. 927= 
42 I.C 159=38 P.R. 1917 (Cr.) (Case under 
the old Defence of India Act. 1915). 

Secs. 4 and 5.— Proof of guilt under these 
niles— Common law rule is not applicable. 
17 C.L.. J. 189. 
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notwithstanding anything contained in any of the aforesaid Acts or rules made 
thereunder, be punishable with imprisonment for a term whidh may extend to 
five years, or, if his intention is, to assist any State at war wiA His Majesty or 
to wage war against His Majesty, with death, transportation for life, or impri- 
sonment for a term which may extend to ten years, and shall in either case also 
be liable to fine. 

(3) For the purposes of this section, any person who attempts to contra- 
vene, or abets or attempts to abet, or does any act preparatory to, a contraven- 
tictti of, a provision of any law, rule or order, shall be deemed to have contravened 
that prowsion. 


Temporary 
of Acts. 


Amendments 


6. During the continuance of this Act, — 
of the Genei'a Convention Act, 1911, shall have effect in 


(1) section 1 

British India as if, in sub-section (1) thereof, for the words “shall be liable on 
summary conviction to a fine not exceeding ten pounds,” the words “shall be 
punishable wdth imprisonment for a term which may extend to six months and 
shall also be liable to a fine” had been substituted; 

(2) section 5 of tiie Indian Official Secrets Act, 1923, shall have effect 

as if — • 


(o) in sub-section (1) thereof, after the words “in his possession or 
control” the words "any information likely to assist the enemy, as defined in 
the rules made under the Defence of India Act, 1939, or” had been inserted 
and after the words "in such a place” the words “or which relates to, or is used 
in, a protected' area, as defined in the rules made under the Defence of India 
Act, 1939, or relates to an 3 rthing in such an area,” had been inserted ; and 

(b) for sub-section (4) thereof, the following sub-section had been sub- 
stituted; namely : — 

"(4) A person guilty of an offence under this section shall be punishable 
with imprisonment for a term which may extend to five years, or, if such offence 
is committed vrith intent to assist any State at war with His Majesty, or to 
wage war against His Majesty, with death, or transportation for life, or impri- 
sonment for a term wHch may extend to ten years, and shall in either case also 
^ liable to fine.” ; 

gf (TrA) Section 12 of the Indian Official Secrets Act, 1923, shall have 
effect as if after clause (o) the following clause had been inserted, namely: — 
"(ao) an offence under sectim 5 shall be a cognizable and non-lmlable 
offence”.] . 

(3) the Indian Press (Emergency Powers) Act. 1931, shall have effect as 
if in sub-section fl) of section 4 thereof, after clause (■&), the following word 
and clause had been inserted, namely: — 


"or 

(hb') directly or indirectly convey any ‘confidential information,’ any ‘in- 
formation likely to assist the enemy’ or any ‘prejudicial report’, as defined in the 
rules made under the Defence of India Act, 1939, or are, calculated to instigate 
the contravention of any of tihose rules” ; 

(4) the Indian Aircraft Act, 1934, shall have effect as if — • 

(o) at the end of. clause (r) of sub-section (2) of section 5 the following 
words had been inserted, namely : — 

“including the taking of steps necessary to secure compliance with, or to 
prevent' contravention of, the rules r^:ulating such matters, or, where any such 
rule has been ccmtravened, to rectify, or to enable proceedings to be taken in res- 
pect of, such contravention” ; 

(&) in clause (&) of sub-section (1) of secticm 8, for the words, bradcets, 
letters and figures “clause (h) or clause (i) of sub-section (2)' of section 5”, the 


liSiQ'. SErE*. _ ’ (Araendment) Ordinance, 1942 CXXIII of 

(f)' Inserted hy the Defence of India 1942). 

Ca. G. ICJ— 40 
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words, brackets, letters and figures “clauses (d), (e), (h), (i), (k) or (I) of sub- 
section (2) of section 5, or the commission of an offence punishable under 
section 11,” had been substituted; 

(c) in section 11, after the words “in the air” the words "or in such a 
manner as to interfere with any of His Majesty’s forces, ships or aircraft" had 
been inserted; 

(a?) in section 13, for the words, brackets, figures and letters “clause 
(*) or clause (1) of sub-section (2) of Section .“i” tlie words, brackets, figures and 
letters “clauses (c), (d), (<?), (h), (i), (/), (i&) or (/) of sub-section (2) of 
section S, or punishable under section 11” load been substituted: and 
( e) section 14 had been omitted ; and 

(S) h[the Indian Navy (Discipline) Act, 1934, sliall have effect as if in 
the Naval Discipline Act as set forth in the First Schedule to that Act-- 

h-l(a) in section S3, for regulation (2) the following regulation had 
been substituted, namely: — 

“(2) Judgment of death shall not be passed on any prisoner unless all the 
officers present at the court martial, where the number is less than five, and in 
other cases a majority of not less than two-thirds of the officers present, concur 
in the sentence.” 

(i?) in sub-section (2) of section 57-A, for the word “commander” the 
words “substantive or acting commander” had been substituted: 

(c) in section 58 — 

(1) in regulations (1) and (16) for the word “five” the word “three” in 
regulation (7) for the words “the president is a captain” the words “the presi- 
dent is a substantive or acting commander”, in regulation (IS) for the word 
“four” the word “two” had been substituted; 

(if) regulation (3) had been omitted] ; 

(d) for section 90 the following section had been substituted, namely: — 
“90. (1) If any person who would not othenwse be subject to this Act 

enters into an engagement with the Central Government to serve His Majesty— 
(o) in a particular ship, or 

(b) in such particular ship, or in such ships as the Officer Commanding 
the Indian Navy, or any officer empowered in this behalf by the Officer Com- 
manding the Indian Navy, may from time to time determine, 
and agrees to become subject to this' Act upon entering into the engagement, 
that person shall, so long as the engagement remains in force, and notwith- 
standing that for the time being he may not be serving in any ship, be subject 
to this Act, and the provisions of this Act shall apply in relation to that per- 
son, as if, while subject to this Act, he belonged to His Majesty’s navy and 
were borne on the books of one of His Majesty’s ships in commission. 

(2) The Central Government may by order direct that, subject to such 
exceptions as may. in particular cases be made by or on behalf of the Officer 
Commanding the Inffian Navy, persons of any such class as may be specified in 
the order -steill, wHle subject to this Act by virtue of this section, be deemed to 
be officers or petty officers, as the case may be, for the purposes of this Act or of 
such .provisions of this Act as may be so specified; and any such order may be 
varied or revoked by a subsequent order.” 

i[(6) the Motor Vehicles Act, 1939, shall have effect subject to the 
following modifications, namely : — 

■ (o) Notvrithstanding anything contained in section 62 of that Act a per- 
mit under t^t section may be granted, and shall be granted in any case in which 
the Provincial Government so mrects, to be effective for a period exceeding four 
months; 


, 1(A)- Substituted by the Defence of India 
(Amendment) Ordinance, W2 (XXIII of 
1942} for the original danse. (5). 

(nr\) "Substituted by Ordinance XLTV of 


1943. 

(i) Inserted by the Defence of Iiidia 
(Amendment) Ordinance, '.1942 rxXIII of 
1942). 
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(6) Notwithstanding anything contained in Qiapter IV of that Act, but 
without prejudice to the provisions of section 60, the transport authority wliich 
granted a permit may at any lime cancel the pennit or may suspend it for such 
period as it thinks fit, if in the opinion of the transport authority it is no longer 
in the public interest that the service should continue and the vehicle or vehicles 
covered by the permit can be more usefully employed elsewhere ; and the trans- 
port authority shall cancel or suspend a permit issued by it if so required by the 
Provincial Government; 

(c) If in any particular case the Provincial Government thinks fit so to 
order, the authority empowered to grant a permit under Chapter IV of that 
Act shall not, in deciding to grant or refuse a permit, be botind to take into con- 
sideration representations made by any person, autliorify or association other 
than the applicant, or to follow the procedure laid down in section S7, and may 
accept an application for a stage carriage permit or a public carrier’s permit 
though made less than six weeks before the date on which it is desired that the 
permit shall have effect ; 

(d) The Provincial Government may exempt from all or any of the pro- 
visions of Chapter IV of that Act, all or any transport vehicles used or required 
for use in connection with work considered by the Provincial Government to be 
work connected with the defence of British India or the prosecution of war.] 


7. (1) Nptwithstanding an 3 rthing contained in the Indian Tea Control Act, 
1938, the Central Government may appoint any per- 
Savings and temporary j-q gjj additional member of, and to act as Chair- 

man of, the Indian Tea Licensing Committee during 
the continuance of this Act, and on such appointment 
being made and until tWs Act ceases to be in force, the Chairman of the said Com- 
mittee elected under sMtion S of that Act shall cease to exercise the functions of 
Chairman. 


amendment of Act VIII of 
1938. 


(2) If in pursuanqe of any scheme for the control of import of Indian tea 
into the United Kingdom*, the Central Government considers it necessary or ex- 
pedient so to do, it may by order direct the Indian Tea Licensing 'Goramittee to 
apportion the requirement of the United Kingdom among the tea estates in accord- 
ance with such principles as may be laid down in the order, and the smd Committee 
shall comply with such order. 

(3) If at any time during the continuance of this Act, the agreement re- 
ferred to in the preamble to the In^an Tea Control Act, 1938, is determined ,or 
otherwise ceases to be valid as between the parties thereto, the provisions of 
that Act shall, notwithstanding the said determination .or invalidity of the agree- 
ment, continue in force: 

Provided that nothing in this sub-section shall be construed as continuing 
the Indian Tea Control Act, 1938, in force after the 31st day of March, 1943. 


CHAPTER III. 
Special Tbibtjnals. . 


8. (1) The Provincial Government may for the whole or any part of tiie 
Province constitute Special Tribunals which shall con- 
Constitution of , Special gjgt of three members appointed by the Provincial Go- 
Tribunals. vemment 


Sec. 8 : Not mandatory, only an enabl- 
ing PROYisTON.— S. 8 is not mandatory, but 
merely enables the Provincial Government to 
constitute a .Special Tribunal composed of 
persons possfissinff the qualifications set out 
in sub-cl* (2). The use of 'thp word 'ma/ 
in this section as well as m S. 9 clearly 
shows that it is for the Provincial Govern- 


ment to decide whether a Special Tribunal 
should be constituted and whether any gene- 
ral or special order should be passed direct- 
ing it to try the offences mentioned jn S- 9. 
That the word **may'* cannot be read as 
meaning "musf' is clear from S. 14. 22 
Pat. 1943 Pat. 34S (S.B,). 


316 


The Criminal Court Manuat^ fS- 9 


(2) No person sh^ be appointed as a member of a Special Tribunal 
unless he — 

(fl) is qualified under sub'Section (3) of section^ 220 of the Govomnient 
of India Act, 1935, for aj^intment as a Judge of a High Court ; or 

(&) has for a total period of not less than tliree years exercised, whether 
continuously or not, the powers under the Code of Criminal Procedure, 1898 
(hereafter in this Chapter referred to as the Code) .of any one or more of the 
following, namely: — « 

(i) Sessions Judge, Additional Sessions Judge, Chief Presidency Magis- 
trate, Additional Chief Presidency Magistrate, 

(«) District Magistrate, Additional District Mafpstrate. 

(3) At least one member of a Special Tribunal shall be qualified for ap- 
pointment thereto under clause (a) of sub-section (2), atid where only one mem- 
ber is so qualified under that clause, at least one other nieml>er shall be qualified 
for appointment under clause (b) of that sub-section by virtue of having exer- 
cised powers exclusive of those specified in sub-clause (ii) of the said clause (b). 

9. The Provincial Government may, by general 
Juri-sdiction oC Special qj. special order, direct that a Special Tribunal shall 
Tribunals. offence — 

(o) under any rule made under section 2, or 

(b) punishable with death, transportation or imprisonment for a term 
which majf extend to seven years, — 

triable by any Court having jurisdiction within the local limits of tlie jurisdic- 
tion of the Special Tribunal, and may in any such order direct the_ transfer to 
the Special Tribunal of any particular case from any other Special Tribunal 
or any other Criminal Court not being a ragh Court. 


Procedure of Special Tri- 
bunals. ! 


10. (1) A Special Tribunal may take cognisance 
of offences without the accused being committed to it 
for trial. 


(2) Save in cases of trials of offences punishable with death or transpor- 
tation for life, it shaB not be necessary in any trial for a Special Tribunal to 
take dovra the evidence at length in writing, but the Special Tribunal shall cause 
a memorandum of the substance of what each witness deposes to be taken down 
in the English language, and .such memorandum shall be signed by a member of 
the Special Tribund and shall form part of the record. 

(3) A Special Tribunal shall not be bound to adjourn any trial for any 
purpose unles.s such adjournment i.s, in its opinion, nece.ssary in the inlere.sts of 
justice. 


(4) A Special Tribunal shall not, merely by reason of a change in its 
members, be bound to recall and rehear any witness who has given evidence, 
and it may act on the evidence already recorded ly or produced before it. 

(5) After an accused person has once aj^eared before it, a Special 
Tribund may try him in his absence if, in its opinion, his absence has been 
broi^ht about by the accused himself for the purpose of impeding the course of 
justice, or if the bdiaviour of the accused in Court has been such as, in the 
ojunion of the Spedal Tribund, to impede the .course of justice, 

(6) In the event of any difference of opinion among the members of a 
Sperid Tribund, the c^itiion of the majority shdl prevail. 

(7) The Promdd Government may, by notification in the officid Gazette, 
make rules provitfing for — 

(*) the times and places at which Specid Tribunds may sit; and 


S ., .tSec.-. 'S.'T-The (ise of the word “may’’, in 
ttot it is for tiwf Prorituaal, Go' 
ent to decide whether a Special Tri- 
should be constituted and whether' anj 


general or sjpedal order should be passed 
directing it to try the offences mentioned in 
S. 9. A.I.R. 1943 Pat. 245. 
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(U) the procedure to be adopted in the event of any member of a Special 
Tribunal being prevented from attending througlioul the trial of any accused 
person. 

(8) A Special Tribunal shall, in all matters in respect to -which no pro- 
cedure has been prescribed by this Act or by rules made thereunder, follow the 
procedure prescribed by the Code for the trial of warrant cases by Magistrates. 

11. In additicm, and without prejudice, to any powers which a Spedal 
Tribunal may possess by virtue of any law for the 
TOT f being in force to order the exclusion of the 

° public from any proceedings, if at any stage in the 

course of a trial of any person before a Special 
Tribunal application is made by the prosecution, on the ground that the publi- 
cation of any evidence to be given or of any statement to be made in the course 
of the trial would be prejudicial to the safely of the Stale, that all or any portion 
of the public shall be excluded during any part of the hearing, the Special Tribu- 
nal may make an order to that effect, but the passing of sentence shall in any case 
take place in public. 

12. A Special Tribtmal shall have all the powers 
Special Trihii- conferred by the Code on a Gjuii: of Session exercis- 
^ ing original jurisdiction. 

Seiumre of Special Tribu- 13. (1) A Special Tribunal may pass any sen- 

“***• tence authorised by law. 

(2) A per^n sentenced by a Special Tribunal 

(a) to death or transportation for life, or 

(i) to imprisonment for a term extending to ten years under section 5 
of this Act or under sub-section (4) of section 5 of the Indian Official Secrets 
Act, 1923, as amended by sectiwi 6 of this Act — 

shall have a right of appeal to the High Court within whose jurisdiction the 
sentence has been passed, but save as aforesaid and notwithstanding the provi- 
sions of the Code, or of any other law for the time bang in foitce, or of! any 
thing haviitg the force of law by whatsoever' authority made or done, there shall 
be no appeal frcan any order or sentence of a Special Tribunal, and no Court 
shall have authority to revise suph order or sentence, or to transfer any case from 
a Special Tribunal, or to make any order under section 491 of the Code, or' have 
any jurisdiction of any kind in respect of any proceedings of a Special Tribunal. 

(3) The powers ccmferred upon the Provincial Government and the Go- 
vernor-General by Chapter XXIX of the Code shall apply in respect of a person 
sentenced by a Special Tribunal. 


iCHAPTER rV. 




Jurisdiction o£ Ordinary 
Courts. 


Supplemental. 

14. Save as otherwise expressly provided by or 
under this Act, the ordinary criminal and civil Courts 
shall continue to exercise jurisdiction. 


LEG. REF. 

(/) Chapter IV came into force in the 
whole of British India on the 14th Novem- 
ber, 1939, vide D.C. Dept. Notification Na 
253-ORli9, dated the 14th November, 19^, 


Sec. 14: Scop£*t-No bar to seiting up 
SPECIAL Courts.*— Section 14 merely preserv- 
es the jurisdiction of the ordinary Courts in 


certain circumstances, so far as the Defence 
of India Act itself is concerned, not so 
subsequent Acts are concerned. It indi- 
cates that the Defence of India Act (and 
that Act only) does not take away the ordi- 
nary Court's jurisdiction, except in the man- 
ner specifically indicated. It is no bar to 
the Legislature setting up other Courts hke 
Special Courts under Ordinance II of 1942. 
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Any authority or person acting in pursuance of this Act shall interfere 
with the ordinary avpcations of life and the enjoy- 
ment of property as little as may be consonant with 
the puipose of ensuring the public safety and interest 
and the defence of British India. 


15. 


Ordinary avocations of 
life to be interfered with as 
little as possible. 


16. (1) No order made in exercise of any power 
Savings as to orders. conferred by or under this Act shall be called in ques- 

tion in any Court. 

* 

(2) Where an order purports to have been made and signed by any autho- 
rity in exercise .of any power conf erred by or under this Act, a Court shall, within 
the meaning of the Indian Evidence Act, 1872, presume that such order was so 
made by that authority. 

17. (1) No suit, prosecution pr other legal proceeding shall lie against any 
person for an 3 rthing which is in good faith done or 
l^otection of action taken intended to be done in pursuance of this Act or any 
under the Act. made thereunder *[or any orders issued under 

any such rule]. 


Further, if the provisions of the ordinance 
are in any way inconsistent with those of the 
Defence of India Act, those of the ordinance, 
which is equivalent to a subsequent Act, 
must prevail. 22 Pat. 433=A,I.R. 19^ 

Pat 245 (S.B.). 

The section preserves the jurisdiction of 
ordinary Courts under S. 491, Cr. P, Code, 
se^ A.LR. 1943 Nag. 26 at p. 30. See 
now Ordinance III of 1944, S. 10. 

Sec. 14. — ^Decree for ejectment of tenant 
by Civil Court— Order by District Magis- 
trate requiring landlord not to interfere with 
possession of tenant— not ultra vires. Ste 
47 Bom.L.R. 357. 

Secs. 14 and IS : Powers conferred are to 
BE used sparingly.-— Under the Defence of 
India Act nothing is to be altered, no rights 
or liberties to be interfered with, no privi- 
leges withdrawn or curtailed, except as ex- 
pressly provided by or under the Act. The 
ordinary laws are to continue to function 
except and in so far as they are expressly 
altered by or under the Act. Even when 
they are altered the special powers confer- 
.red are to be used sparingly, and the ordi- 
nary lives and avocations of those proceeded 
against imder the Act and its rules are to 
be interfered with as little as possible, and 
only to the extent consonant with tlie pub- 
lic safety and interest and the defence of 
British India. These conditions are express 
and restrictive. They are fundamental. The 
Act and the rules must be construed in the 
light of them. A.I.R. 1945 Nag. 8. 

Sec. 15: Scope of. — Section 15 of the 
Defence of India Act (1939) statmg that an 
authority or person acting in pursuance of 
the Act shall interfere with the ordinary 
avocations of life and the enjoyment of pro- 
perty as little as may be consonant with the 
purpose of ensuring the public safety and 
interest and the defence of British India, is 
directory and must be read in conjunction 


with S. 16 which says that no order made in 
exercise of any power conferred by or under 
the Act shall be called in question in any 
Court. Of course this does not preclude the 
Court from deciding whether a power has 
been conferred or whether a power which 
has been conferred has been abused. (1944) 

1 M.L J. 263. 

Sec. 16 : Basis of orders.— Section 16 re- 
quires that the order is passed in the exer- 
cise of the power conferred by the Act and 
not merely in colourable exercise of such 
power. It .is not enough that the orders 
should be passed under colour of the power 
conferred. They must be done in actual 
exercise of it and no power is conferred to 
make such order in bad faith, or in abuse of 
the Act or for the purpose of effecting a 
fraud on the Act and consequently these 
issues must be investigaledf if they are raised. 
I.L.R. (1943) Nag. 154=^1943 N.L.J. 1=A. 
I.R. 1943 Nag. 26. 

Order made under invalid rule.- -An 
order made under or by virtue of a rule 
which is invalid has no force or effect and 
is a nullity. S. 16 (1) has no application 
to such an order. (1943) 2 M.L.J. 90=6 
Fed. L. J. 28=A. I. R. 1943 F.C 1. 

An application in Court calling in ques- 
tion an order made under R. 75- A is bar- 
red by S. 16. I.L.R. (1941) 1 Cal. 181. 

An order detaining a person in order to 
enable the Police to investigate .into the al- 
leged offence is a misuse of the powers and 
can be questioned in a Court. S'. 16 is no 
bar. 1944 Dah. 373. 

(Section 16 is no bar to an inquiry whether 
the order passed under the Defence of India 
Act or the rules is a valid order made in 
good faith, and the question of good faith, 
when raised, has to be decided by the Court. 
A.I.R. 1945 Nag. 8. J‘ee also 48 CW.N. 
966. 
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(2) Save as otherwise expressly provided under this Act, no suit or other 
legal proceeding shall lie against the Crown for any damage caused or likdy 
to, be caused by anything in good faith done or intended to be done in pursuance 
of this Act. or any rules made thereunder *[or any orders issued under any such 
rule]. 

Powers and functions and 
legal protection of Indian 
State Military and police 
forces and of Crown Repre- 
sentative's police force when 
employed on military or 
police duties in British 
India. 

(a) sections 128, 130 and 131 of the Code of Criminal Procedure, 1898, 
shall apply to officers, non-qommissioned officers and men of an Indian State 
military force when so employed as if they were officers, non-commissioned 
cfflcers and soldiers respectively of His Majesty’s Army; 

(fe) any provision o£ law for the time being in force which invests a police 
officer in British India with any status, power or function shall operate to invest 
a police officer of equivalent rank in an Indian State police force or in a police 
force constituted under the authority of the Crown Representative when so em- 
ployed with the like status power or function ; and for the purposes of the Code 
of Criminal Procedure, 1898, an officer in any such force not below the rank 
equivalent to that of a sub-inspector of police in British India shall be deemed 
to be an officer-in-charge of a police station ; 

. (er) any" provision of law for the time being in force which gives protec- 
tion,, whether specifically or otherwise, to members of His Majesty’s military 
forces or of the police forces in British India from or in respect of any prosecu- 
tion or other legal proceedings or from or in respect of any other liability shall 
apply also to members of an Indian State military force and 4.0 members of an 


k[18. When any members of the military or 
policO forces of an Indian State or any members of a 
police force constituted under the authority of the 
Crown Representative are, with the authority of the 
Central or a Provincial Government, employed in 
British India on military or police duties, then — 


LEO. REF. 

♦Inserted by Ord, XXV of 1945. 

(k) Substituted by the Defence of India 
(Amendment) Ordinance, 1942 (XXIII of 
1942), for. the original section 18 as amend- 
ed by the Defence of India '(Amendment) 
Act, 1940 (XIX of 1940) . 

JUBisDicnoN , OF Courts to scrutinize 
CONDITIONS OF DETENTION.— The rul§s drawn 
up under sub-rules 5 and 5-A of R. 26 of 
the Defence of India Rules are not the 
“orders” contemplated by Ss. 2 and 16 of 
the Defence of India Act and authorised 
by R. 26. The Court consequently has 
'power to .scrutinise the conditions of deten- 
tion “determined”' tinder sub-rules 5 and 
5-A and to. see that they do not contravene 
any. law, and in particular the law laid down 
by S, 15 of the Act. 1944 N.L.J. 38. 

Scs. 16 ‘ AND 17. Order passed in bad 
FAITH,— The immunity from judicial inter- 
ference laid down in S. 16 (1) of the Act 
is not limited to orders made in exercise of 
the powers conferred ' by the 'Act but ex- 
tends also to orders made in exercise of 
powers conferred by the Rules made under 
S. 2 of the Act The presumption raised 
by S. 16 (2) covers both the fact of the 
making of the order by the particular 
authority by whom it purports to have 


been made, and the making of it in exer- 
cise of the powers conferred by or under 
the Act But the presumption regarding 
both these matters is rebuttable. To re- 
concile sub-S. (1) of vS. 16 with sub-S. (2) 
o£ that section and S, 17 of the Act which 
protects only acts done ur intended to be 
done “in good faith,” it has to be held that 
the immunity provided for in sub-S. (1) 
of S. 16 of the Act cannot be claimed for 
an order made in bad faith. .What is pro- 
tected by S. 16 (1) is an order made in 
exercise of the power and not one made in 
abuse of the power. If the power is exer- 
cised in bad faith or for a collateral pur- 
pose, it is an abuse of the powers and a 
fraud upon the statute and is not really an 
exercise of the power at all and the Court 
can interfere with such colourable exercise 
of the power. This construction of S. 16 
(1) of the Act is consonant with the gene- 
ral principles of law of which it is a statu- 
tory recognition and embodiment. When, 
therefore, an issue is raised that an order 
superseding a Municipality under R. 51-F 
of the Defence of India Rules has been 
made in bad faith or for a collateral pur- 
pose, the Court is bound to enquire into we 
facts. The onus is, of course, on the 
raising the issue- to prove his allegation. * 48 
C.W.N. 766. S^e also 1945 Nag. 8. 
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Indian State pdice force or a police force constituted under the authority pf 
the Crown Representative when so emplc^ed.] 

19. (1) Where by or under any rule made im- 

- . u -j der this Act any action is taken of the nature described 

in f ^ Govem^t of 

principles for compulsory India Act, 1935, there shall be paid compensation, the 

acquisition of immovable amount of which shall be determined in the manner, 

property, etc. accordance with the principles hereinafter set 

out, that is to say : — 

(0) Where the amount of compensation can be fixed by agreement, it 
shall be paid in accordance with such agreement. 

(b) Where no such agreemrent can be reached, the Central CJovernment 
shall appoint as arbitrator a person qualified under sub-section (3) of section 
220 of the abovementioned Act for appointment as a Judge of a High Coun. 

(c) The Central Government may, in any particular case, nominate a 
person having expert knowledge as to the nature .of the property acquired, to 
assist the arbitrator, and where such nomination is made, the person to be com- 
pensated may also nominate an assessor fpr. the said purpose. 

(d) At the commencement of the proceedings before the arbitrator, the 
Central Govern^nt and the person to be compensated shall state what in their 
respective .opinions is a fair amount of compensation. 

(e) The arbitrator in making his award shall have r^;ard to — 

(1) the provisions of sub-section (1) of section 23 of the Land Acqui- 
sition Act, 1894, so far as the same can be made applicable^ and * 

(ii) whether the acquiisitipn is of a permanent or temporary character. 

(/) ^ appeal shall lie to the High Court against an award of an arbitra- 
tor except in cases where the amount thereof does not exceed an amount pre- 
scribed in this behalf by rule made by the Central Government. 

(p) Save as provided in this section and in any rules made thereunder, 
nothing in any law for the time being in force shall apply to arbitrations under 
this section. 


(2) The Central Government may make rules for the purpose of carrying 
info effect the provisions of this section. 

(3) In particular and without prejudice to the generality of the foregoing 
power, such rules may prescribe — 

(а) the procedure to be followed in arbitrations under this section; 

(б) the principles to be followed in apportioning the costs pf proceed- 
ings before the arbitrator and on appeal ; 

(c)' the maximum amount of an award against which np appeal shall lie. 

20. In this Act, unless there is anything repugnant in the subject or context, 
- ... the expression 'Trovincial Government” means, in 

relation to a Chief Commissioner's Province, the Chief 

Commissioner. 


21. The Defence of India Ordinance, 1939, is herety repealed; and any 
^ . rules made, an 3 rthing done and any action taken in 

Re^l and saving. exercise of any power conferred by or under the said 

Ordinance shall be deemed to have been made, done or taken in exercise of 
powers conferred by or under this Act as if tWs Act had commenced on the 
3rd day of September, 1939. 


Sec. 19. — An arbitrator appointed under 
S. 19 cannot adjudge a claim for compen- 
sation for loss sustained in respect of mov- 
able property by acts done under Defence 
of In<Ua Rules, R. 49. 49 C.W.N. 218. 


Sec. 21.— Notes under Rd. 26.] De- 
fence of India ‘Rules,-^Tht Defence of India 
Act is intra vires of the Government and 
the Defence of India Rules now have valid 
statutory authority independent of the ordi- 
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LEG. REF. 

i(a) Published in the Gazette of India, 
Extraordinary, dated the 3rd September 
1938i, vide D.C. Dept. Notification No. 
221|l-OR of the same date. 

nance under which they made. 1943 O.A. 
(C.C.) 16=1943 O.W.N. 37=-1943 Oudh 
227. S. 21 does not merely continue the 
rules made in pursuance of the powers 
given by Defence of India Ordinance but 
continues them by re-enactment. A.I.R. 
1943 Cal. 377 (S.B.). S. 21 only requires 
the mle to have been 'made'— not validly 
made— under the earlier Ordinance. The 
object of S. 21 was only to avoid a break 
in the operation of the rules and to obviate 
the necessity of promulgating them afresh 
under the new enactment. It had no re- 
ference to the validity or validation of the 
rules. Hence R. 26 of Defence of India 
'Rules should be held to have been continued 
by S. 21 even though it was declared to 
be «/tra vires. 6 F.L.J. 151=A,I.R. 1943 
F.C 75=(1943) 2 M.L.J. 468. 

Roues and Regulations.— Regulations 
made by the King in Council under the 
Defence of Realm Act have all the force of 
a Statute and may take away a *Sitatutory 
privilege or impose a Statutory.^ duty. 
(1919) 89 LJ.K.B. 42=121 ^ L.T. 
222=83 J.P, 182=35 T.L.R. 512=26 
Cox.C.C. 458; see also (1944) F.L.J. 
72=A.I.R. 1944 Lah, 33 (F.B.). The 
Act and Rules are not ultra znres 
of .the Govemor-General-in-Council and 
the High Court has not power to call 
in question orders passed fliereunder. 20 
C.W.N. 1327 (case under the old Defence 
of India Act, 1915). See also 1943 Oudh 
227. Orders^ in Council applying Defence 
Relations ' in accordance with statutory re- 
quirements are valid, and are not question- 
able in a Court of law. (1918) 1 S.L.T. 
123 (Scot.). Rules framed under S. 2 must 
be read as part of that section and are 
effective from date of publication and are 
not dependent on the remainder of the Act 
being brought into operation. I.L.R. 42 
Mad. 69 (case under the old Act). 

Ojrder under that no tenant should be 
EJECTED— Scope, nature and time of ap- 
plication OP SUCH ORDER— Procedure,— An 
order of a District Magistrate under the 
Defence of India Rules t^at no tenant should 
be ejected is one which should be applied 
at the time of actual ejectment in the course 
of execution rather than at the time when 
the decree is to be passed. The obligation 
to eject corresponds not with a right in 
the individual to resist execution m his own 
unrests but with a right in some public 
otneer, not a party to the decree, to resist 
QR.aM^T-4i 


ejectment in the interests of the state. An 
order of this nature is irrelevant to a pri- 
vate dispute between the parties. Hence 
decrees for ejectment should not be refused 
on their basis but courts executing such 
decrees should take judicial notice of such 
orders when brought to their notice and 
should either dismiss application for exe- 
cution or stay proceedings. In cases of 
doubt the matter must be brought to the 
notice of the authority issuing the order to 
give him an opportunity of being heard in 
the interests of the state. 1944 O.W.N. 
(H.C.) 272=1944 A.L.W. 591. 

The regulations authorised^ under the 
Defence of Realm Act not limited to regu- 
lations for the protection of the countiy 
against foreign enemies, but include regula- 
tionst, designed for the prevention of in- 
ternal disorder and rebellion. The opera- 
tion of the proclamation is not limited to 
the duration of the military emergency, but 
remains in force till the end of the war 
unless revoked sooner. (1920) 2 K.B. 305 
=89 L.J.K.B. 759=64 J.P. 94='36 T.LR. 
432. 

Procedure— Hearing of proceedings in 
CAMERA. — ^A regulation providing for the 
hearing of proceedings under the Defence 
of Realm Act in camera is iwtra vires and 
in view of the object of the Act, and the 
Regulations made thereunder is valid and 
reasonable. (1915) 85 L.J.K.B. 203=114 
L.T. 232=^ J.P. 156=60 Sol. Jo. 90. 

Revocation op orders — ^When takes 
EFFECT. — ^The revocation of an order under 
the Defence of Realm Regulations does not 
affect any penalty, forfeiture or punishment 
incurred in resect of* any offence com- 
mitted against the revoked order where no 
contrary intention appears in the revoking 
order. (1918) 88 L.J.K.B. 313=118 L.T. 
788=34 T.L.R. 591. The guilt and liabi- 
lity to punishment of a person has to be 
determined in accordance with the state of 
the law at the lime when he commits the 
acts or makes the omissions for which he 
is prosecuted under the rules. 22 Pat 602 
Pat. L.T. 211=1944 Pat. 1. 

Possession simplidter of seditious litera- 
ture or manuscripts is liable to draw a heavy 
sentence under fhe Defence of India Rules. 
Where the manuscript found in the posses- 
sion of the accused is found to be of a 
particular type, and indicates that it is in- 
tended to be disseminated, the fact that the 
accused did not own the literature is 'no 
ground for reducing the sentence. <1942). 
2 M.L.J. 354=A.I.R. 1942 Mad 664 (2). 
The changed attitude of the communist 
party towards the Government and the Gkh 
vernrnent’s s^ttitude {bg 
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Definitions. h ^ these Rules, unless 

there is an 5 rthing repugnant m the subject or context, — 

(1) “enemy” means any person or State at war with His Majesty; 

b[(2) “enemy territory” means — 

(а) any area which is under the sovereignty, of, or administered by, or 
for the time being in the occupation of, a State at war with His Majesty, not 
being an area in the occupation of His Majesty or of a State allied with His 
Majesty, and 

(&) any area which may be notified by the Central Government to be 
enemy territory] [for the purpose of these Rules or such of them as may be speci- 
fied in the notification]. {Gazette of India, Pt. I, Sec. 1, dated 31-3-1945, p. 380.) 

(3) “notified” and “notification” mean notified and notification respec- 
tively in the Official Gazette : 

(4) “Ordinance” means the Defence of India Ordinance, 1939 ; 

(5) “prescribed” means prescribed by any order, direction or regulation 
made or given in pursuance of any of these Rules ; 

(б) “prohibited place” means a prohibited place as defined in sub-section 
(8) of section 2 of the Indian Official Secrets Act, 1923 ; 

(7) “protected place” means a place declared under rule 7 to be a pro- 
tected place ; 

(8) “protected area” means an area declared under rule 8 to be a pro- 
tected area ; 

(9) “Provincial Government” means in relation to a Chief Commissioner's 


LEG. REP. 

(&) Substituted by D.C. Dept. Notifica- 
tion No. S29-OR|40, dated the 23rd July 
1940, for the original clause (2). 


party are matters of consideration for the 
executive rather than the Court. Per Hor- 
zvUl, in (1942) 2 M.L.J. 354. 

Seizure and destruction op prohibited 
DOCUMENTS. — ^Regulation dealing with the 
spreading of prejudicial reports and with 
the seizure and destruction of prohibited 
documents are not ulira vires, (1916) 85 
L.J.K.B. 857=114 L.T. 1043=32 T.L.R. 
303, on appeal 32 T.L.R .369, C.A. 

Forfeiture.— Under the Regulations, 
where. a person was convicted of an offence 
against the regulations by a Court of sum- 
mary jurisdiction the Court might, in addi- 
tion to any other sentence which might be 
im^sed, order that any goods in respect of 
which the offence had been committed be 
forfeited. (1920) 3 K.B. 5521=90 L.J.K. 
B. 140=123 L.T, 716=85 J.P. 24— 
36 T.L,R. 860=26 Cox C.C. 636=18 L. 
G.R. 657. (Money is “goods” and can be 
forfeited.) 

Liability of master ior acts of ser- 
vants. — Ordinarily a person should not be 
held liable for a criminal act of another. 
No person can he charged with ffie commis- 
sion of an offence unless a particular intent 
or knowledge or mens r^ea^is found to be 
present; but in cases where a particular 
intent or state of mind is not of the essence 
of an offence, the person can be held liable 
for the act or omission of another. But the 
Defence of Burma Act is a piece of emer- 
gency legislation and is designed and in- 
tended, among others, to prevent profiteer- 
ing so as to ensure the proper working of 
Jhe normal economic life of the people. The 


act will entirely fail in its object if a master 
is not held liable for the act of his servant 
or a partner for the act of hi.s copartner, 
Because of this, the Control of Prices 
Order, has been enacted. 1941 Rang.L.R. 
536= A, I. R, 1941 Rang. 349 (case under 
Defence of Burma Rules). 

R. 2 (2) (a) : Greek ship chartered by 
French Government for voyage— British 
Nav/VD^^uthorities then seizing her— 
Cargo contraband- unloaded — Shipowners^ 
CLAIM TO compensation.— 1943 Sind 117= 
T.L.R. (1943) Kar. 35, ' 

Alien enemy— Singapore — Not foreign 
state at war WITH Great Britain.— (1944) 

1 M.L.J. 58=1944 Mad. 239. 

R, 2 (9) : Provincial Government- 
Meaning of. — The definition o£ a Provincial 
Government in S. 3, General Qauses Act, 
must be read subject to the special definition 
of the Provincial Government in R. 2 (9)1 
of the Defence of India Rules which defines 
Provincial Government in relation to a Chief 
Commissioner's Province as the C^ief Com- 
missioner. No doubt by R. 3, the General 
Clauses Act applies to the interpretation of 
the Rules . as it applies to the interpretation 
of a Central Act, but that must mean that 
the Act applies whenever it can legitimately 
be applied. The provisions of the General 
Qauses Act cannot be applied to override 
the express provisions in the rules them- 
selves. They can only be applied wh^ 
there is nothing repugnant to their provi- 
sions in the rules. The meaning to be given 
to the phrase “Provincial Government,” 
when used with respect to a Chief Com- 
rnissioneris province, must be the meaning 
given in the rules themselves; namely in R. 

2 (9), that is, the Chief Commissioner. 
am) F.L.J. 72=AJ.R. 1944 Lah. 33 (F, 
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Province the Chief Commissioner ; 

(10) “public servant” includes any public servant as defined in the Indian 
Penal Code and any servant of any local authority or railway administration ; 

(11) "requisition” means in relation to any property to take possession 
of the property or to require the property to be placed at the disposal of the 
requisitioning authority ; 

(12) “war” means any war in which His Majesty may for the time being 
be engaged. 

3. [Eng. Def. R. 100.] (1) The General Clauses Act, 1897, shall apply to 

, ^ we interpretation of these Rules as it applies to the 

Interpretation. interpretation of a Central Act. 

(2) Any reference in these Rules to the forces, vessels, aircraft, servants, 
subjects or prisoners of war of His Majesty shall, tmless there is anything 
repugnant in the subject or context, be deemed to include the forces, vessels, 
aircraft, servants, subjects, or prisoners of war, as the case may_ be, of any part 
of His Majesty’s dominions, of any territones under the protection or suzerainty 
of His Majesty and of any State in alliance with His Majesty. 

(3) Any reference in these Rules to the rnaster of a vessel or the pilot of 
an aircraft shall be construed as including a refnence to the person for the time 
being in charge of the vessel or aircraft, as the case may be. 

4. No prohibition, restriction or disability imposed [by these rules, or by 

c™j__ any order made or direction ^ven thereunder not 

bdng an order or direction of the Central Govern- 
ment or of an officer specially authorised by the Central Government in this 
bWalf expressly providing the contrary]. (D.D. 5 D.C. (64)|44, dated 29-4-44, 
Gazette of India, Pt. I, S. 1, p. 562.) shall apply to anyWdng done by or under: 
the direction of any member of His Majesty’s forces or any public servant acting 
in the course of his duty as such .member or public servant. 

5. If any person to whom any provision of these Rules relates, or to whom 

* ‘ any order made in pursuance of these Rules is ad- 

occuiation, possesion 

thereunder. control of any land, building, vehicle, vessel or 

other thing to which such provision relates, or in res- 
pect of which such order is made — 

(a) fails without lawful authority or excuse, himself, or in respect of 
any land, building, vdiicle, vessel or other thing of which he is in occupation, pos- 


Rr. 2 AND 9: “Enemy subject”.— A 
Mahotnedan debtor executed in April, 1939, 
a will in favour of the plaintiff, who was a 
Chinese merchant, resident in Penang, by 
which he bequeathed the whole of his mov- 
able and immovable properties in order to 
discharge the debts subsisting between them. 
In 1939, the plaintiff, through his powers-of- 
attorney holder in India sued to recover the 
amount due under a usufructuary mortgage 
formmg one of the assets included in the 
will but he was non-suited on the ground 
that the will was not true and valid.. The 
plaintiff appealed, but at die time of hear- 
mg of the appeal in October, 1939 after 
Penang had become enemy territory, it was 
pleaded that the plaintiff was an “enemy 
subject” under R. 97 of the Rules read 
^th R, 2, and was debarred from suing in 
the Courts in India. }H\eld, that the appeal 
was not maintainable either by the plain- 
tiff because he had, since tiie dismissal of 
}ii9 §uit, become an “enemy subjecf' within 


the meaning of the Defence of India Rules, 
or by his power of attorney agent, because 
the authority became automatically revoked 
consequent on the occupation of Penang by 
the enemy. S7 L.W. SS^=?(1944) 2 MX. 
J, 293. 

R. 2 (10) : “PuBUc servant”.— A head 
clerk of a Government office is a person who 
occupies a position to which certain duties 
of a public character are attached or a person 
who occupies a place in the administration of 
Government. He is accordingly a “public 
servant” within the terms of the definition 
in S- 21, I.P. Code. Hence the head 
clerk of the office of the controller of pri- 
ces whose duties are immediately auxiliary 
to those of the controller, to whom the Go- 
vernment has delegated part of its functions 
is a public servant competent to lay a ccwn- 
plaint in respect of dn offence tmder Defence 
of Burma Rules. 1941 Rang. L. R, 536= 
A.I.R. 1941 Rang. 349 (case under Defence 
of Burma Rules). 
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session or control, to comply, or to secure compliance, with such provision or 
order, or 

(6) evades, or attempts to evade, by any means such provision, .dr order, — 
he shall be deemed to have contravened c[such provision or order] ; and in these 
.Rules the p:pression "'contravention"' with its grammatical variations includes 
any such failure, evasion or attempt to evade. 

PART IL 

. Access to certain premises and areas. 


6, (1) No person shall, without the permission of d[the Central Govern- 


Prohibited places, 
prohibited place. 


ment or the Provincial Governm.ent,] enter, or be on 
or in, or pass over, .or loiter in the vicinity of, any 


(2) Where in pursuance of sub-rule (1) any person is granted permission 


to mter, or to be on, or in, or to pass over, a prohibited place, that person shall, 
while acting under such permission, comply with such orders for reflating his 
conduct as may be given by d[the Central Government or the Provincial Gov- 
ernment]. 


(3) Any police officer, or any other person authorised in this behalf by 
d[the Central Government or the Provincial Government] may search any per- 
son entering or seeking to enter, or being on or in e[or leaving] a prohibited 
place, f[and any vehicle] ©[vessel] aircraft or article brought in by sudi person, 
and may, for the purpose of the search, detain such person, vdiicle, ©[vessel] 
aircraft and article : 


Provided tliat no female shall be searched in pursuance of this sub-rule 
except by a female. 

(4) If any person' is in a prohibited place in contravention of this rule, 
then, without prejudice to any other proceedings which may be taken against 
him, he may be removed therefrom by any police officer or by any other person 
authorised in this behalf by g[the Central Government or the Provincial Gov- 
ernment]. 

(5) If any person is in a prohibited place in contravention of any of the 
provisions of this rule, he shall be punishable with imprisonment for a term 
which may extend to three years h[or with fine or with both]. 


LEGh. BEE. 

(c) Substituted by D. C. Dept. Notifi- 
cation No. 1020-OR141, dated the 10th 
January 1942, for the words "such provi- 
sion of these Rules or, as the case may be, 
such provision of these rules as authorise 
the making of such order.” 

id) Substituted by D. C. Dept. Notifi- 
cation No. 936-OR141, dated the 19th July 
1941, for the words "the Central Govern- 
ment’* 

(le) Inserted hy'D.C. Dept, Notification 
No. 4 D.C, (10)143, dated 3rd April, 1943. 

(J) -Substituted by No. 5 D.C. (10)143 
dated 13th February, 1943. 

Xg) Vide Footnote (d) supra. 

(h)' Substituted by D.C, Dept. Notifica- 

R. 3 cannot be deemed to provide for the 
interpretation of orders passed under the 
rules as distinct from the interpretation of 
the rules themsdives. R. 3 . neither com- 
pels nor permits the (36urt to adopt the arti- 
ficial provisions of the General Clauses Act 
for the purposes of the interpretation of an 
order of ddiegation of powers passed under 
the rules. The Court cannot ignore the ob- 
. vk>tts distmetion between the rtd^ and th,© 
.} .grders passed under the rules. 46 Fom. L. 


R. 49.'y=1944 Bom. 259. 

Rr. 5 AND 81 (2) AND (4) : Failure to 

SELL WHEAT ON TENDER OF PRICE FIXED. — 

Where an Ajmere-Merwara Notification set 
out that no one holding slock of certain arti- 
cles the price of whidi has been controlled 
under cl. (b) of sub-R. (2) of R. 81 of 
the Defence of India Rules shall withhold 
them from sale and that such person shall 
sell them on tender of the price fixed, if a 
person holding stock of such articles (in 
this case wheat) refuses to sell on tender of 
price fixed, he must be "deemed to have 
contravened such provision” of the Defence 
of India Rules "as authorise the making of 
such order” within the meaning of R. 5 
and would therefore be liable to the penal 
effect of R. 81 (4) which provides for 
punishment in su<^ cases. 1943 A.M.L.J. 
33. 

Rs. 5 AND 81 (4) : Order xnstm R. 81 (2)' 
—(contravention prior to amendment op 
R. 5 IN January, 1942.— R. 5, as'it origi- 
nally stood before it was amended by the 
notification, dated 10—1 — 1942, provided that 
breach of an order under any rule should 
constitute breach of the rule itself. In 
other words it expressly provided that any 
one failing tq cpmply sirim an order made 
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7. [Eng. Def. R. 12.] i[If as respects any place or class of places, the 

Prnhiliiteri niarpi* Central Govemment], or the Provincial Government 

. considers it necessary or expedient that special pre- 

cautions should be taken to prevent the entry of unauthorised persons, i* 
that Government may by k* * order 1[ declare that place, or, as the case may be, 
every place of .that class], to be a protected place; and thereupon the provisions 
m* of the Indian Official Secrets Act, 1923, shall have effect n[in relation to 
such place]' o [or places] as if references therein to a prohibited place and the 
Central Government were construed as references to a protected place and the 
Government making the declaration pfand the provisions of rule 6 shall have 
effect in relation to such place or places as if references therein to a prohibited 
place were construed as references to a protected place], 

8. [Eng. Def. Rr. 12 and 13.] (1) If the Central Government or the Pro- 

p j , vincial Government considers it necessary or expedi- 

ro ec e p aces. regulate the entry of persons into any area, that 

Government may, without prejudice to the pro\dsions of any other rule, by k* * 
order declare the area lo be a protected area; and thereupon, for so long as the 
order is in -force, such area shall be a protected area for the purposes of . these 
Rules. 


( 2 ) On and after such day as may be specified in, and subject to anv 
exemptions for which provision mav be inade by, am order made under sub-rule 
f 1), no person who was not at the beginning of the said dav resident in the area 
declared to be a protected area bv the said^ order shall be therein excepti in 
accordance with the terms of a permit in writing granted to him by an autho- 
rit}’' or person specified in the said order. 


LEG. BEF. 

tion No. 701-ORI41, dated the 15lh Fehru- 
arv Wl, for the words "and .shall also be 

liable to fine.” , ^ xr • 

(i) Substituted by D.C. Dept. Notifica- 
tion No. 839-ORI41. dated the 27th Jime 
1942. for the words "Tf the Central Govern-' 
ment”. . „ . ^ . 

(/) The words "into any place omitted 
by D, C. Dept. Notification No. 839-OR141, 
dated the 27th June, 1942. 

The word "notified” omitted by D. 
C. Dept. Notification No. 715-MI41, dated 
the 3rd October, 1942. 

(0 Substituted by D.C. Dept, Notifica- 
tion No. 839-ORI41, dated the 27th Tune, 
1942, for the words "declare the place”. 

(m) The words and ficfure "of rule 6 and” 
omitted bv D. D. Notification No. 1S95- 
ORI42, dated the lOtli October, 1942. 

’(») Substituted by D.C. Dept. Notifica- 
tion No. 2S6-ORI39, dated the 23rd October 
1939 for the words "in such place”. 

(o) Inserted by D.C. Dept. Notification 
No. 839-OR141, dated the 27tlr June, 1942. 

(py Inserted bv D.D. Notification No. 
1595-ORI42 dated the 10th October, 1942. 


under a rule should be deemed to have com- 
mitted the provision of the Rule authorising 
the making of the order. Therefore up to 
lOL-l — 1942 , the penalty clause in R. 81, 
which is sub-rule (4)' of R. 81^ was quite 
in order in a case of contravention of an . 
order made under R. 81 (2) of the Rules 
committed before that date. A person who 
was guilty of such a contiUvention can 
therefore be legally convicted under R. 81 


f4) . Tt is only after 10-1—1942, when R. 
5 was amended that it can be said that any 
one failing to comply with an order under 
R. 81 (2) can be said to contravene only the 
order in question hut not the provisions of 
the rule itself. The guilt and liability to 
punishment of a person has to be determined 
in accordance with the state of the law at 
the time when he commits the acts or makes 
the omissions for which he is prosecuted. 
22 Pat. 602=1944 Pat. 1. 

R. 6 C5>: Sentence— Rule as to— Gra- 
vity OF OFFENCE.— Offences under R. 6 (5) 
of the Defence of India Rules, 1939, may 
obviously differ very much in their gravity, 
and they cannot be dealt witli by any rulc-of- 
thumb sentence. If there is anv reason for 
supposing that a man has entered a prohi- 
bited area with a view to obtaining infor- 
mation which might be useful to the enemy, 
he would deserve a severe sentence. Again, 
if a man has entered a prohibited area know- 
ing full well that it is prohibited having 
climbed over a fence or eluded a sentry or 
done something of that sort, he would de- 
serve a more severe sentence than a man 
who has entered a jsrohibited area without 
appreciating that it is a prohibited area; 
but a man who enters a prohibited area in- 
advertently should be dealt with more leni- 
ently, Sentencing first offenders for of- 
fences of this type 'to a term of imprison- 
ment would only be a very good way. qf 
manufacturing criminals for the future, 
though it cannot be laid down as a general 
rule that sentences of imprisonment shall not 
be imposed in the case of these offences, 
43 Bom.L.R. 839=1941 Bom. 355. 
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q[(2-o) Any police officer, or any other person authorized in tWs behalf 
by the Central Government or the Provincial Go\'emment, may search any person 
entering or seeking to enter, or being on or in, or learaig, a protected area, 
and any vehicle, vessel, aircraft or article brought in b}' such person, and may, 
for the purpose of the search, detain such person, vehicle, vessel, aircraft and 
article: 

Provided that no female shall be searched in pursuance of this sub-rule 
except by a female.] 

(3) If any person is in a protected area in contravention of the provisions 
of this rule, then, without prejudice, to any other proceedings which may be 
taken against him, he may be removed therefrom by or under tlie direction of 
any police officer or any member of His Majesty’s forces on duty in the pro- 
tected area. 

(4) If any person is in a protected area in contravention of any of the 
provisions of this rule, he shall be punishable with imprisonment for a term 
which may extend to three years r-s[or with fine or with both]. 

t[8-A. Any person who effects or attempts to 
Foranjr or evading a effect entry into a prohibited place, protected place or 

protected area 

(а) by using, or threatening to use, criminal force to any person posted 
for the purpose of protecting, or of preventing or controlling access to, such 
place or area, or 

(б) after taking precautions to conceal his entry or attempted entry from 
any such person, 

shall be punishable with imprisonment for a term which- may extend to se-ven 
years.] 

9. [Eng. Def. R. 14.] uffn Without prejudice 
Orders for certain places provisions of any other rule, the Central Govern- 

aiKi areas. ment or the Provincial Government, as respects — 


(o) any prohibited place, 

(b) any place or area declared by it to be a protected place or pro- 
tected area, or 

(c) any other place or area in relation to which it appears to it to be 
necessary to take special precautions in the interests of the defence of British 
India, the public safely, the maintenance of public order, the efficient prosecu- 
tion of war, or the maintenance of supplies and services essaitial to the life of 
the community, 

inay make orders for controlling or reflating the admission of persons to, and 
the^ conduct of persons in, and in the vicinity of, such place or area.] 

(2) Without prejudice to the generality of the foregoing provisions, 
orders made under sub-rule (1) in relation to any place or area may make pro- 
vision — 

(a) for restricting the admission of persons to such place or area and 
for removing therefrom any person who is therein in contravention of the orders 
or who has been con-victed of — 

(t) any contravention of the prowsions of these Rules, or 
(it) any offence against public order or decency ; 

■(h) for requiring the presence of smy person or class of persons in such 
place or arra to be notified to a prescribed authority and for requiring any 


LEG. REF. 

'(a) Inserted by D. D, Notification No. 
162^0R|^, dated the 3rd April, 19«. 

,■ (r~s) Substituted by D.C. Dept. Notifica- 
ii-fioto No. 701-ORI41, dated the 15th Febru- 
, for the words “and shall also be 
fine". 

by D.C. Dept, Notification 



No. 836-ORI41, dated the I9fli July 1941. 

(«) Substituted by D.C. Dept. Notifi- 
cation No. 936— OR|41, dated .the 19th July 
1941, for sub-rule (1) of rule 9, which was 
previously substituted by D.C. Dept. 
Notification No. 30S-ORI39, -dated the ISth 
Rebruary 1941, for the original sub-rule. 
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person who has been comacted of any such offence as is mentioned in clause (a)' 
of this sub-rule to report: his movements while in such place or area and to 
observe any other condition imposed upon him by a prescribed authority ; 

(c) for requiring any person or class of persons in such place or area 
to carry such documentarj' evidence of identity as may be prescribed; and 

(d) for prohibiting any person or class of persons from bdiig in posses- 
sion or control of any prescribed article. 

v[(2-o) An order made under this rule in respect of a prohibited place, 
protected place or protected area may exempt such place or area from all or any 
of the provisions of these rules which are expressed to apply to or in relation to 
a prohibited place, protected place or protected area as the case may be or may 
direct that all or any of the said provisions shall apply subject to such modifica- 
tions as may be specified in the order. 

(2-b) An order made under this rule in respect of a place or area which 
is not a prohibited place, protected place or protected area may direct that all 
,or any of the provisions of these rules which are expressed to apply to or in 
relation to a prohibited place, protected place or protected area as the case may 
be shall apply to or in relation to the place or area in respect, of which the order 
is made either without modification or subject to such modifications as may be 
specified in the order.] 

(3) If any person contravenes any order made under this rule, he shall be 
punishable with imprisonment for a term which may extend to three j'ears wfor 
with fine or with both.] 


«. cmln ^ J 

(а) unlawfully enter or board any vehicle, vessel or aircraft used or 
appropriated for any of the pui'poses of His Majesty’s service, or trespass on 
premises in the vicinity of any such vehicle, vessel or aircraft, or 

(б) trespass on, or on premises in the vicinity of, any premises used or 
appropriated for any of the purposes of His Majest/s service or for defence 
against, or protection from, an enemy. 

(2) If any person is found trespassing on any premises in contravention 
of the provisions of sub-rule (1), or is found on any vehicle, vessel or aircraft 
which he has entered or boarded without lawful authority, he may, without pre- 
judice to any other proceedings which may be taken against him, be removed from 
such premises, vehicle, vessel or aircraft, as the case niay be, by any police officer 
or any other person acting on behalf of Government, or by the, person occupying 
the premises or being in charge of the vehicle, vessel or aircraft, or any person 
authorised by him. 

(3) No person shall, for any purpose prejudicial to the public safety or 
to the defence of British India, be in, or in the vicinity of, any such premises 
or any such vehicle, vessel or aircraft as are refen-ed to in sub-rule (1) ; and 
where, in any proceedings taken against a person by virtue of this- sub-rule, it 
is proved that at that material time he was present in, or in the vicinity of, the 
premises, vehicle, vessel or aircraft concerned, the prosecution may hereupon 
adduce such evidence of the character of that person (including evidence of his 
having been previously convicted of any offence) as tends to show that he was 
so present for a purpose prejudicial to the public safety or to the defence of 
British India. 

* (4) If any person contravenes any of the provisions of this rule, he 

shall be punishable with imprisonment for a term which may extend in the case 


LEG. REF. 

(v) Inserted by D.C. Dept. Notification 
No. 305-OR|39, dated the ISth February 
1941. 

(w) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR141, dated the iSth Febru- 


ary 1941, for the words “and shall also be 
liable to fine.” 

(x) Substituted by D.C. Dept. Notifi- 
cation No. 701-OR141, dated the 15th Feb- 
ruary 1941, for the words “and shall also 
be liable to fine”. 




Tin-: Ckiminal Coi'rt Manvai. 
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of a coiuiMvcntion of sub^mlc (3) to seven years and in any other case to three 
\ cars, xjor with fine or with both], 

11. [b"ng, IVf. R. 15.] (1) JCo person luitcrinj^ in the vicinity of anypro- 

. . hihiied place or protected place in’ of any such pre- 

ctTtaui niises, vehicle, vessel or aircraft as are referred to 
in sulvnile (1> i)f rule 10 shall continue to loiter in 
that vicinity after l>eing ordered to Ioa^e it by any jvolice officer t»r any other 
pe rson acting on behalf itf Government or by the person in occupation of the 
said pren:is(‘S or heitig in charge of the said vehicle, wsscl or aircraft, or anyV 
person auth4^risetl by him. 

^,2*^ If any person contiavcnes the proxisions of Mib-rulc ( H, he shall be 
imnidi.tMe with inipris(»nment for a tenn which may extend to three years y[or 
uith fine or with both]. 

12, Hef. K. It).] fl) The Central Governmenl or the Provincial 

p t, » , . 1 - 4 , Government may, {»v <)rdcr, prohibit or restrict for 

^ ^ ' *' period as may be specified in the <»rder, — 

I'fll the x\<v of any road, pathway or waterway : 

( /’'i the pa«age of any person, animal or vehicle over any land, 
til If anv ]ierson contravenes anv order made umler siib-nile (1), he 
slia'I bf' t)unidiable with imi>risonmcnt for a term which may extend to six 
!*ionth< y|(*r with fine nr with both]. 

PART 111. 


C ONTROT, OF StO,X<tJAK<-*, TfUEGRAVIIY, PoSTAT. CoMM TN fCATIO.VS, KTO. 

2 [13. [Paig. Dcf, R. 7,] (1) Save a.s hereinafter provided, no person 

- . ... shall make anv .signal, either visuallv or otherwise, m 

T ,..l„U,tu.n of s,K,«lhnK. circtinisfancw show that the siffnal- 

i tjl is intcfided to fio received by a person on Ixiard a vessel at sea or 
an abvrafl in flight, or 


« living made from a ve.ssel at sea or an aircraft in flight, is intended 
to be receixN'fl by a person not on board such vessel or aircraft, or 

fc^ being made in an area notified by the Central Government in this 
behalf, is intended to be received by a person outside the external land frontiers 
\}f Pritish India: 

Provi<1e<i that the preceding prohibitions shall not apply to the making of 
any with permission grantee! by or on behalf of the Central Government, 

or of any sign.al for the purpose only of saving life, or of regulating or aiding 
thr navigation, nn the water or in the atr, of any vessel or aircraft other than a 
or airi'r.ift being used in the .service of a State at war wdth His MafesV- 
(2) >To p<TSfni shall make any signal, either visually or otherwise, intend- 
ing rtr knowing it to be likclv that the signal n^ay mislead any member of His 
Maiesty's forces or any other public servant, acting in the course of his duty as 
Ntirh member or public servant. 

fS) If anv person contravenes any of the provisions of this rule, he shall 
hr punishable with imprisonment for a term which may extend to five years 
af^r with fine or with both]. 


14. fCf, Eng. Def, R. 7,] (1) Subject to the provisions of sub-rule (3) 

and to any exemptions for which provision may be 
of stctialling ap- rnade by general or special order of the Central Gov- 
ernment, no person shall, except with permission 
grrmfrd by the Central Government, use or have in his possession or under his 


LKG. RKF. 

4 ') Siifistitiitefi f)v D.C. Dept. Notifi- 
('.r *11 701-.OR141, dated the 15th 

for the words "and shall 
aN S'' t'nSlc to fine". 

(j) Snli^tiUitcd by D.C. Dept, Notifi- 


cation No. 16-QR|39. dated the lOtb 
August 1940, for the original rule 13. 

(a) Substituted by D.C. Dept. Notifi- 
cation No. 701-OR[41. dated the 15th Feb- 
ruary 1941, for the words "and shall also 
be liable to fine” 
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control any apparatus or contrivance for signalling (whether visually or other- 
wise) which is of such a nature that it could be used for a purpose prejudicial 
to the eflScient prosecution of war and to the defence of British India. 

(2) Nothing in sub-rule (1) shall apply in relation to — 

(а) any wireless telegraphy apparatus as defined in the Indian Wire- 
less Telegraphy Act, 1933, or 

(б) any apparatus forming part of the equipment of any vessel or air- 
craft, being an apparatus which is required by law to be carried therein b[or 
which is required for the making of any such signal as is mentioned in the pro- 
viso to sub-rule (1) of rule 13.] 

(3) In any proceedings arising out of an alleged contravention of any 
of the provisions of this rule, it shall be a defence for the accused to prove that 
at the date of the alleged contravention, application had been made by him for 
the first time for the necessary permission in relation to the apparatus or con-' 
trivance in respect of which the proceedings are taken, and that the application 
was still pending at that date. 

(4) If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to three years 
b-l[or with fine or with both]. 

15- (1) In any area notified in tliis behalf by the Central Govemmeht, 
c[or^the Provincial Government, that Government 
Control of landmarks, j^nay, if in its opinion], it is necessary, .or expedient 

for the efficient prosecution of the war or the defence 

of British India, — 

(a) by general or special order prohibit the use, display or possession 
of any article which is intended to serve or to be used, or, in the opinion of 
d[that Government], is capable of serving or of being used, as a landmark or 
as a means of transmitting or conveying in any way any message or informa- 
tion to the enemy ; 

(&) by order direct the person having control of any such article as 
aforesaid to remove it, or to take such other action in relation to it as may be 
specified in the order ; 

(c) seize and remove any such article as aforesaid or take such other 
action in relation to it as may seem expedient to d[that Government]. 

(2) If any person .contravenes any .order made under any of the provi- 
sions of this rule, he shall be punishable with imprisonment for a term which 
may extend to three years ©[or with fine or with both]. 

f[16. [Eng. Dcf. R. 8.] (1.) In this rule, "'telegraph” has the same mean- 

ing as in the Indian Telegraph Act, 1885, and "wire- 
Control of wireless tele- |ggg telegraphy apparatus” has the same meaning as 
graphy. Indian Wireless Telegraphy Act, 1933. 

(2) Notwithstanding an3d:hing contained in the Indian Telegraph Act, 
1885, or the Indian Wireless Telegraphy Act, 1933, or in the rules made under 
either of those Acts, the Central Government may, by general or special order, 
prohibit or regulate the establishing, maintaining or working of any wireless 
telegraph or the possession of any wireless telegraphy apparatus. 

(3) If any wireless telegraph is established, maintained or worked, or any 
wireless telegraphy apparatus is possessed, in contravention of an order made 


LEG. REF. 

(b) Inserted by D.C. Dept. Notification 

No. 368-OR140, dated the 10th August 
1940 « 

(64) Ftde footnote (a), p. 328. 

(c) Substituted by D.C. Dept. Notifi- 

cation No. 891-SMI41, dated the 16tli 
August 1941, for the words “the Central 
Government may, if in the opinion of the 
Central Government”. _ ^ ^ 

(d) Substituted by D.C. Dept. Notifi- 

Cr. C. M.-I— 49 


cation No. 891-SM|41. dated the 16th 
August 1941, 'for the words “the Central 
Government”. 

(e) Substituted by D.C. Dept Notifica- 
tion No. 701-OR141, dated the ISth Febru- 
ary 1941, for the words “and shall also be 
liable to fine”. 

(/) Substituted by D.C. Dept Notifica- 
tion No. S09-OR|41, dated the 26th July 
1941, for the priginal rule 16. 
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under sub-rule (2), tlie person so establishing, maintaining or working the tele- 
graph or possessing the apparatus, and the occupier of the premises on which 
tlie telegraph or apparatus is situated, or where the telegraph or apparatus is on 
board an}’ vessel or aircraft, the master of the vessel or the pilot of the aircraft, 
as the case may be, shall each be deemed to have contravened the order: 

Proidded that, in any proceedings which, by virtue of the provisions of 
this sub-rule, are taken against any person in respect of the establishing, main- 
taining or working of a wireless telegraph or the possession of wireless telegraphy 
apparatus by some other person in contravention of an order made under sub- 
rule (2), it shall be a defence for the acaised to prove that the felcgrap|li was 
so established, maintained or worked, or the apparatus was so iwssessed, without 
his permission, and that he exercised all due diligence to prevent any contra- 
vention of the order. 

(4) Any member of His Majesty’s forces or any other person authorised 
in rtiis behalf by the Central Government may, in relation to any vessel or air- 
craft, take such steps and use such force as may appear to that member or person 
to be necessary for securing compliance with any order made under sub-rule (2), 
or where a contravention of .such an order has occurred, for enabling proceed- 
ings in respect of tlie contravention to be taken. 

(5) If any person has in his possession any wireless telegraphy apparatus 
in contravention of any of the provisions of the, Indian Wirele.ss Telegraphy Act, 
1033, or of the rules made thereunder, he shall be deemed to have contravened 
the provisions of this rule. 

16) An officer authorised by the Central or a Provincial Government in 
this behalf may seize any wireless telegraphy apparatus which is possessed or 
used by any person in contravention of this rule gfor of any order made there- 
under] or of any of the provisions of the Indian Wireless Telegraphy Act, 1933, 
and keep it in safe custody subject to the orders of any Court under this rule 
or of the Government. 

(7) If any person contravenes h[any of the provisions of this rule or of 
any order made thereunder], he shall be punishable vnth imprisonment for a 
term which may extend to five years or with fine or with both. 

(8) For the purposes of this rule a court may presume that a per.son 
possesses wireless telegraphy apparatus if such apparatus is under his osten.sible 
charge or is located in any premises or place over which he has effective control. 

( 9 ) If in the trial of an offence under this rule the accused is convicted, 
the court shall decide whether any wireless telegraph or wireless telegraphy 
apparatus in respect of which an offence has been committed should be confis- 
cated. and, if it .so de.sires, may order confiscation accordingly.] 


if 16-A. fl) The Central Government or the Provincial Government mav by 
order require the person in posse.ssion or having" the 
kequiremeni to dissemi- control of any wireless receiving apparatus in respect 
Mate specified matter. g£ ^^hich a commercial brcfadca.st receiver license is in 

force to use the same for the dissemination to the public at such time and in 
such manner as may be specified in the order of such matter as may be so 
specified. 

(2) If any person c^ravenes the provisions of any order made under 
•this rule, he shall n^w||gfij^th imprisonment for a term which may Extend 
to six monthiSt m»li8lM MlH KMtfa both.] 

liThe Director-General, Posts and Telegraphs 
“^“son authorised by* him in this behalf, may 



Na S-D.C. (13)143, dated 13th March 

) Werted by D.C, Depl. Notification 
„1290-SM[42; dated the k 
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(flf) direct — 

(1) that any public telephone call office shall be closed to the public for 
such period as may be specified ; 

(it) that any subscriber’s telephone connexion to any exchange shall be 
cut off^ for such period as may be specified; 

j[(w-a) where a direction has been given under sub-clause (ii)*, that 
the subscriber sliall surrender all telephone apparatus and fittings on the pre- 
mises to such person as may be specified] ; 

(Hi) th^ any person employed by him in this behalf by order in writing 
may listen in to all conversations or an}^ specified conversation over any telepho- 
nic system ; 

(b) make provision for suspending or regulating the use otherwise than 
for Government purposes, of any telegraph or telephone service in any area 
specified in the order ; 

(c) assume the control or direction, or direct any person to assume the 
control or direction, of any private telephone exchange or any connexion \rith 
any such exchange. 

(2) If any person contravenes any order made under the provisions of 
sub-rule (1), he shall be punishable with imprisonment for a term which may 
extend to six months k[or with* fine or with both]. 

18. Notwithstanding anything contained in sub-section (1) of section 5 of 
Power to detain or para- the Indian Telegraph Act, 1885. any person appoint- 
plirase telegrams. cd by the Central Government to be a censor may — 

(a) order that any telegraphic message or class of messages to or from 
any person or class of persons, or relating to any particular subject, brought 
for transmission by, or transmitted or received by, any telegraph, vshall not be 
transmitted or shall be intercepted or detained or shall be disclosed to the censor 
.or to any other officer of Government mentioned in the order; 

(b) paraphrase the wording of any telegraphic message suspected of con- 
veying a secret meaning and order the transmission of the message as so para- 
phrased ; 

lf(c) delete any part of a telegraphic message which he considers to be 
prejudicial to the public safety or interest or to the defence of British India or 
to the efficient prosecution of war;] 

[“(d) order the transmission of any telegraphic messages by a route 
different from that prescribed by the sender.”] (D.D. No. 5 D.C. (S2)|44, 
dated 8th April, 1944, of Ifidio, 8th April, 1944, Pt. I, S. 1, p. 498.) 


19. [Eng. Def. R". 10,] (1) Subject to ni[the provisions of this rule], no 

person shall, except with permission granted by the 
Possession and use of Central Government, send or convey by post or olher- 
aitfons communi- place in British India to any destina- 

tion outside India, or to any destination in British 


India from any place outside India, — 

(а) any instructions for utilising any means of secretly conveying, receiv- 
ing or recording information, including anv cipher or code; or 

n[ (aa) any message in cipher or code; or] 

(б) any substance or article manufactured or designed for the purpose 
of secretly conveying, receiving or recording information ; or 

(c) any document or other article secretly conveying or recording an}^ 


information. 


LEG. REF. liable to fine”. 

(/) Inserted by D.C. Dept. Notification (/) Inserted by D.C. Dept. Nolificafion 
No. 728-ORI41, dated tbe 22nd November No. 1129-OR141. dated the 29th November 
1941. ' 1941. 

(k) Substituted by D.C. Dept. Notifica- (in) Substituted by No. 5-D.C. (20)|43, 
tion No. 701-OR141, dated tbe 15th Fehru- dated 10th April 1943. 

ary 1941, for tbe words “and shall also be (n) Inserted by ibid. 
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o[(l-.(4) The provisions of sub-rule (1) shall not apply to — 

(o) the sending ,of instructions for utilizing any cipher or code the use 
of which is approved by notified order of the Central Government; or 

(b) the sending, in accordance with conditions imposed by the Central 
Government, of any telegraphic message in such cipher or code; or 

(c) the sending of any document conveying or recording information 
by means of such cipfo or code, being a document which specifies in clear the 
cipher or code used] . 

(2) The Central Government may, in respect of any area, by notified 
order declare that it is expedient to control the use of means of secret commu- 
nication therein, and thereupon the provisions ,of sub-nile (1 ) shall apply in 
relation to that area as they apply in relation to a destination or place outside 
India. 

(3) Any person who has in his possession or under his control any such 
instructions, substance, document or other article as is mentioned in sub-rule ( 1 ) 
shall, if required by the Central Government by a written order so to do, deliver 
up those instructions or that substance, document or other article to such autho- 
rity or person as may be specified in the order. 

(4) Nothing in sub-rule (3) shall be takai to prevent the prosecution of 
any person in respect of a contravention of the provi.sions of sub-rule (1). 

(5) If any person contravenes any of the provisions of this rule, he shall . 
be punishable with imprisonment for a term which may extend to three years 
pfor with fine or with both]. 


Racing and homing 
pigeon 


q[19-A. [Eng. Def. R. 9.] (1) No person shall — 


(a) have under his control, or liberate, any racing pigeon or homing 
pigeon, or send by means of any such pigeon any document, pictorial represen- 
tation or photograph, except under the authority of a written permit granted 
by the District Ma^strate rfor, in a Presidency Town the Commissioner of Police, 
or by any person authorised in this behalf by the District Magistrate or the 
Commissioner of Police, as the case may be] ; 

(ft) s[* * *] kill, wound or take any such pigeon; 

(c) remove or tamper wdth any article attached to any such pigeon, 
being an article which he has reasonable cause to believe to be a means of iden- 
tifying the pigeon or of communicating information : 

Provided that nothing in clauses (b) and (c) shall apply to anything deme 
in relation to a pigeon by the person entitled to possession thereof or by any per- 
son acting on his behalf; 

tfProvided further that in any proceedings which, by virtue of c1au.se (h) 
are taken against any person in respect of the killing or wounding of anv such 
pigeon, it shall be a defence for the defendant to prove tliat he acted under the ■ 


, ^ LEG. REF. 

(o) Inserted by ibid. 

(P) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR141, dated the iSth Febni- 
arv 1941, ior the words "and shall also be 
liable to fine”. 

hy D.C. Dept Notification- 
No. 13fl2-ORl42, dated the 21st March 1042. 

_ (f) Substituted by D.C. Dept. Notifica- 
ti?ii 1302-0 Rl42, dated the 2nd May 
194^_for the words "or an officer authorised 
by him in this behalf”. 

omitted by 

No. 1302-OR142, dated ISth March, 1943. 

(0 Inserted by ibid, 

SI’ Appucabiliiy 

— Send — Article sent by post and in- 
tercepted BY CENSOR.— The accused was con- 


victed of an offence under R. 19 (1) (a) 
and (5) of the Defence of India Rules for 
srading bj' post to a destination outside 
British India (the United States of 
America) a secret "Code” for beinpj used 
zs a means of secretly conveyinpr informa- 
tion. - The letter was .intercepted by the 
censor. Held, that it was correct to say 
that an article was sent if it started on its 
yrzy to its destination, and the fact that it 
did’ not arrive at its destination could not 
^ter the fact that it was sent, held, further, 
that a Code did not cease to be a secret 
Code because a number of other persons 
were using it, if it was not generally known 
or used by persons engaged in the business 
for which the Code in question was em- 

357=1942 Mad. 

723t=a.L.R. (1943) Mad. 230. 
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reasonable belief that the pigeon was not a racing or homing pigeon, and 
(in a case where he subsequently took possession of the pigeon) he forthwith 
caused the pigeon, together with any article attached thereto whidi he had reason- 
able cause to believe to be a means of identifying the pigeon or pnmtwiiti;<»atiTig 
information, to be delivered to a police officer], 

(2) With a view to securing complismce with sub-rule (1), any police 
officer not below the rank of Head Constable may enter any premises and liberate 
or take possession of any racing or homing pigeon found by him therein or 
thereon. 

n[ (3) If any person finds dead or unable to fly a racing pigeon or homing 
pigeon to which there is attached any article which he has reason to believe to 
be a means of identif^ng the pigeon or of communicating information, he shall 
forthwith cause the pigeon to be delivered to a police officer: 

Provided that nothing in this sub-rule shall impose any .obligation in 
respect of a pigeon upon any person, or ffie servant or agent of any person, who 
is entitled to have that pigeon under his control by. virtue of a permit granted 
under clause (a) of sub-rule (1). 

(4) Any pigeon seized by or delivered to a police officer under the provi- 
sions of this rule shall be disposed of in such manner as the Central Government 
may by general or special order direct.] 

v[(S) If any person contravenes the provisions of this rule, he shall be 
punishable with imprisonment for a term which may extend to. .one year or with 
fee or with both. 


20, (Eng. Def. R. 1}.] (1) For the purpose of this rule and of rule 21, 

card, newspaper, book, pattern or sample packet, 
COTtrol of postal commu- jjjg expression “postal article” includes a letter, post- 
mca ions. pared and every artide ,or thing transmissible by post, 

and a monqr ord^. 

(2) The Central' Government may, by general or special order, either 
generally or with reference to any particular place within or without British 
India, prohibit, regulate, restrict or impose conditions upon Ihe receipt or 
transmission in, or despatch from, British India of any postal article or of any 
class or description of postal articles. 

(3) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to three years 
w[or with fine or vnth both] . 

21, (1) Notwithstanding anything contained in 
Power to intercept and section 26 of the Indian Post Office Act, 1898, any 
censor postal articles. person appointed by the Central Government to be a 

censor may — 

(a) order that any postal artide or class or description of postal articles 
in course of transmission by post shall be intercepted or detained or shall be dis- 
posed of in such manner as the censor may direct; 

(b) open and examine the contents of any postal article, and delete, 
destroy or remove any part thereof whidi the censor considers to be prejudidal 
to the public safety or interest or to the defence of British India or the effident 
prosecution of war. 

(2) Any person who ddivers any postal artide for transmissiem, either 
by an indirect route or otherwise, in sudh a manner as is calculated to evade exa- 
mination by a censor, shall be punishable with impristmment which may extend 
to five years x[or with fine or with both]. _____ 


LEG. REF. 

(m) Tnserted by D.C. Dept. Notification 
No. 1302-ORI42, dated the 2nd May, 1942. 

(») Re-nnmbered for sub-rule (3) by 
Ibid. 



ary 1941, for the words "and shall also be 
liable to fine”. 

(sr) Substituted by D.C. Dept Notmea- 
tion No. 701-OR141, dated the iStt Fdbru- 
ary 1941, for the words "and shall also be 
liable to fine”. 
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22. (1) In this ruk, — 

* ♦ 

Power to prohibit, and to “photograph” includes any photographic plate, 
search, etc., travellers con- photographic film or other sensitised article which 
veying non-postal corres- has been exposed in a camera whether such. plate, 
pondence. Other article has been developed or not. 

(2) The Central Government may, by order, make provision for securing 
that, subject to any exemptions for which provision may be made by the order, 
and except in accordance with such conditions as ma)' be contained therein 
*[no article whatsoever recording information and no document, pictorial re- 
presaitation, photograph or gramophone record], shall be sent or conveyed other- 
wise than by post, into of from British India. 

(3) No person shall have any article in his possession for the purpose 
of sending or conveying it in contravention of an order made imder sub-rule (2). 

a [(4) Any prohibition or restriction imposed by an order made under 
sub-rule (2) on the sending into, or conveying from, British India of articles, 
shall be deemed to have been imposed under section 19 of the Sea Customs 
Act, 1878, and all the provisions of that' Act shall have effect accordingly: 

Provided that where in respect of any contravention of this rule the 
Customs-Collector is of opinion that the penalties provided by the said Act are 
inadequate, he may make a complaint to a Magistrate having jurisdiction; and 
the accused person shall, upon conviction, be punishable with imprisonment for 
a term which may extend to five years or with fine or with both, 

(5) Any officer of customs may, for the purpose of carrying into effect 
the provisions of this rule, take such steps (including the subjection of the 
article to any process) as may be reasonably necessary for ascertaining whether 
an article does or does not record any information. 

(6) The Central Government or the Provincial Government may by order 
authorise any person for the purposes of this rule to exercise the powers, and 
perform the duties, conferred or imposed on a Customs-Collector or any subordi- 
nate officer of customs by the Sea Customs Act, 1878.] 


PART IV. 

Restriction of movements and activitik of persons. 

23. [Eng. Def. R. 17.] (1) No persem shall, without the permission of 

Central Government, voluntarily enter any enemy 
Entering enemy territorj-. voluntarily go on bo^rd any vessel or 

aircraft bang used in the service of a State at war with His Majesty, 

(2) If any person contravenes this rule, he shall be punishable with im- 
prisonment for a term which may extend to five years bfor with fine or with 
both]. 

24. .[Eng. Def. R. 18.] (1) The Central Government may by order 

British India. ^ake provision for securing that, subject to such ex- 

• emptions as may be provided for in the order, any 
person or Hass of persons shall not, on coming from a place outside India, entqr 
British India elsewhere than at such place as may be specified in the order. 

person enters British India in contravention of any order 
made urider sub-rule (1), or of the provisions of, or of any .rule or order 
under, the Indian' Passport Act, 1920, he shall, without prejudice to any other 


, ^ ^ LEG. REF. 

(y) Uause (a) and the brackets and 
letter (6) of sub-rule (1) omitted by D.C, 
Dept, Notification No. 1196-OR.T42 dated 
the 6th June 1942. 

{;e) -Substituted by D.C. Dept. Notifica- 
37S-ORI40, dated the 5th April 
1941, for the words ‘^o document, pictorial 
representation, photograph or other article 


whatsoever recording information”. 

.'(o) Substituted by D.C. Dept Notifica- 
tion No. 1196-OR|4^ dated the 6th June 

and (9). 

. (6) Substituted by D.C. Dept, Notifica- 
tion No. 701-OR|41, dated the ISth Febru- 
ary 1941, for the words "and shall also be 
liable to fine”. 
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proceedings which may be taken against him, be punishable with imprisonment 
for a term which may extend to five years c[or with fine or with both], 

(3) The master of any vessel or the pilot of any aircraft by mpan e of 
which any person enters British India in contravention of any order iTiq <ie under 
sub-rule (1) or of the provisions of, or of any rule or order made under, the 
Indian Passport Act, 1920, shall, unless he proves that he exercised all due* dili- 
gence to prevent the said contravention, be deemed to have abetted the contra- 
vention. 


d[24-A. (1) The Central Government- may, by order, require any person 

. of such class as may be specified in the order e[who 

entered f* * India since the 8th December, 
India. ^ ^ ^ 1941], to furnish to such authority and in sucli man- 

ner as may be so specified such particulars regarding 
g[himself, his dependent] his past and prospective movements and any travd 
documents in his possession as may be specified in the order. 

(2) If any person contravenes any order made under sub-rule (1), he 
shall be punishable with fine up to one hundred rupees.] 

25. [Eng. Def. R. 18.] (1) The Central Government may, by order, 

make provision for securing that, subject to such ex- 
emptions as may be provided for in the order h[any 
person for the time being in British India or any class of such persons] shall 
not — 


Leaving British India. 


(а) proceed i[from British India] to a destination outside India except 
under the authority of a written pernut granted in such fprm and manner and 
by such authority or person as may be specified in the order ; 

(б) for the purpose of proceeding to a destination .outside India, leave 
British India elsewhere than at such place as may be specified in the order. 

(2) Where any police officer not below the rank of Inspector, or any 
other public servant authorised in this behalf by the Central Government, has 
reason to suspect that any person who is about to depart fromi British India is 
attempting so to depart for purposes prejudicial to the public safety’ or to the 
defence of British India, he may, notwithstanding the fact that such depar- 
ture does not contravene any order made under sub-rule (1), prevent the de- 
parture of that person. 

(3) Any police officer or other public servant who prevents the depar- 
ture ,of any person under sub-rule (2) shall forthwith report the fact 'of pch 
prevention to the Central Government, and the Central Government may, if it 
thinks fit, by order, prohibit such person at any time subsequently from leaving 
British -India so long as the order is in force. 

(4) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to five years 
j[or with fine or with both.] 

(5) The master of any vessel or the pilot of any aircraft by means of 
which any person leaves British India in contravention of any order made under 


LKG REF 

(c) Substituted by D.C. Dept. Notifica- 
tion No. 701-ORl4i, dated the iSth Febru- 
ary 1941, for the words “and shall also be 
'liable to fine”. 

(d) Inserted by D.C. Dept. Notification 
Na 3260141, dated the 3rd January 1942. 

(:^) ^bstituted by D.C. J)ept. Notifica- 
tion No. 1488-OR|42, dated the 4th July 
1942, for the words “entering British 
India”. 

(/) The word “British” omitted by D.C. 
Dept. Notification No. 1488-OR142, dated 
the nth July. 1942. 

(f) Inserted by D.C, Dept. Notification 


No. 1488-OR142, dated the 4th July, 1942. 

(h) Substituted by D. Dept. Notification 
No. 1534-OR142. dated the 8th August 1942. 
for the words “any person or class of per- 


sons • 

(i) The words “from British India” was 
first omitted by D.C. Dept, Notification 
No. IS-M.P.. dated the 14th October 1939 
and then inserted again by D. C, Dept. 
Notification No. 13-2 M.P., dated the 4th 
November, 1939. 

(/) Substituted by D.C, Dept. Notifica-. 
tion No. 701-OR141, dated the iSth Febru- 
ary, Wl, for the words "and shaM also be 
liable to fine”. 
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Restriction of movements 
of suspected persons, res- 
triction orders and deten- 
tion orders. 


this rule shall, unless he proves that he exercised all due diligence to prevent 
the said contravention, be deemed to have abetted the contraveution. 

26. [Eng, Def. Rr. 18-A and 18-B]. (1) k[The Central Government or 
the Provincial Government, if it is satisfied with res- 
pect to any particular person that with a view to 
preventing him from acting in any manner prejudi- 
cial to the defence of British India, the public safety, 
the maintenance of public oi-der, l[His Majesty’s rela- 
tions with foreign powers or Indian. States, the maintenance of peaceful condi- 
tions in tribal areas] or the dificient prosecution of the war it is necessary so 
to do, may make an order;] 

(а) directing such person to remove himself from British India in such 
manner, by such time and by such route as may be specified in the order, and 
prohibiting his return lo.British India ; 

(б) directing that he be detained; 

(c) directing that, except in so far as he may be permitted by the provi- 
dons of the order, or by such authority pr person as may be specified therein, 
he shall not be in any such area or place in British India as* may be specified in 
the order ; 

' (d) requiring him to reside or remain in such jJace or within such area 
in British India as may be specified in the order >n[and if he is not already there 
to proceed to that place or area within such time as may be specified in the 
order] ; 

(e) requiring lum to notify his movements u[or to report himself pr 
both to notify his movements and rqHjrt himself] in such manner at such times 
and to such authority or person as may be specified in the order; 

(f) imposing upon him such restrictions as may be specified in the order 
in respect of his employment or business, in respect of his association or commu- 
nication with other persons, and in respect of his activities in relation to the dis- 
semination of news or propagation of opinions ; 

(ff) prohibiting or restricting the possession or use by him of any such 
article or articles as may be specified in the .order ; 

o[(A) otherwise regulating his conduct in any such particular as may be 
specified in the order;] 

Provided that no order shall be made under clause (a) pi this .sub-rule in 
respect of any British Indian subject of His Majesty. 

p[ Provided further that no order shall be made by the Provincial Govern- 
ment under clause (c) of this sub-rule directing that any person .ordinarily resi- 
dent in the Province shall not be in the Province.] 

q* * * ■ * * 

(3) An order made under sub-rule (1) * 

may require the person in respect of whom it is made to enter into a bond, with 
pr without sureties; for the due performance of, or as an alternative to the 
oiforcement of, such restrictions or conditions made in the order as may be 
specified in the order. 

(4) If any person is in any area or place in contravention ,of an order 
made under Ae provisiems of this rule, or fails to leave any area or place in 
accordance vdth the requirements of sudi an .order, then, without preju<hce to 


BBF. 

(k) Substituted by D.C. Dept. Notifica- 
tjon 'No. 3S6-ORJ40, dated the %th .March 

1940, for the or^^al sub-rule (1). 

..(0 InsMted by D.C. Dept. Notification 
No. S34-OR140, dated the 3rd August, 1940. 

_ («i) Insert^ by D.C. Dept. Notifica- 
toro No. 744-ORI41, dated the 22nd March, 

1941. 

Dept Notification 
No. 1397-0. R. 142, dated the dth June, 


1942. 

(o) Inserted by D.C- Dept. Notificatian 
No, 356-ORl 4a dated the 22nd June, 1940. 

(p) Inserted ny D.C. Dept, NotificaticMi 
No. 356-ORI40, dated the 2ath March, 1940. 

(g) Sub-rule (2) omitted by D.C. Dept. 
Notification No, 356-OR|40, dated the 28th 
March, 1940. 

(r) The words, brackets and figures "or 
sub-rule (2)” omitted by ibid. 
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the provisions of sub-rule (6), he may be removed from such area or place by 
any police officer or by any person acting on behalf of Government. 

(5) So long as there is in force in respect of any person such an order as 
aforesaid directing that he be detained, ‘he shall be liable to be detained in such 
place and under such conditions s[as to maintenance, discipline and the punish- 
ment of offences and breaches of discipline], as the Central Government or the 
Provincial Government, as the case may be, may from time to time determine.^ 

s[(5-^) Where the power to determine the place of detention is exercis- 
able by the Provincial Government the power of the Provincial Government shall 
include power to determine a place of detention outside the Province: 

Provided that — 

(.o) no such place shall be determined save with the previous consent 
of the Provincial Government of the Province in which the place is situate, or, 
where the place is situate in a Chief Commissioner’s Province, of die Central Go- 
vernment ; 

(6) the power to determine the conditions of detention shall be exercised 
by the Provincial Government of the Province in which the place is situate, or, 
where the place is situate in a Chief Commissioner’s Province, by the Central 
Government.] 

t[(S-jB) If the Central Government or the Provincial Government, as the 
case may be, has reason to believe that a person in respect of whom that Govern- 
ment has made an order imder clause (b) of sub-rule (1) directing that he be 
detained has absconded or is concealing himself so that such prder cannot be 
executed, that Government may— 

(o) make a report in writing of the fact to a Presidency Magistrate or 
a Magistrate of the first class having jurisdiction in the place where the said 
person ordinarily resides; and thereupon the provisions of sections 87, 88 and 
89 of the Code of Criminal Procedure, 1898, shall apply in respect of tlie said 
person and his property as if the order cfirecting that he be detained were a 
warrant issued by the Magistrate ; 

(&) by notified order direct the said person to appear before such officer, 
at such place and within such period as may be specified in the order ; and if the 
said person fails to comply with such direction he shall, unless he proves that it 
was not possible for him to comply therewith and that he had^ within the period 
specified in the order informed the officer of the reason which rendered com- 
pliance therewith impossible and of, his whereabouts, be punishable with imprison- 
ment for a term which may extend to seven years or with fine or with both.] 

n[5-C) The Central Government or the Provincial Government may, by 
general or special order made with the consent of the Crown Representative, pro- 
vide for the removal of any person detained by it under sub-rule (1) to, and 
for the detention of such person in, any area administered by the Crown Repre- 
sentative.] 

(6) If any person contravenes any order made under this rule, he shall be 
punishable with imprisonment for a term which may extend to five years v[or 
with fine or with both], and if such person has entered into a bond in pursuance 
of the provisions of sub-rule (3), his bond shall be forfeited, and any person 
bound thereby shall pay the* penalty thereof," or show cause to the satisfaction of 
the convicting Court why such penalty should not be paid. 


LEG. REF. 

(s) Inserted by D.C. Dept. Notification 
No. 527 OR|40. dated 31st August 1^. 

(0 Substituted by D. Dept, notification 
No. 102a-ORl41, dated the ISth August 
1042, for the original sub-rule (5-B) which 
wa? inserted by D.C. Dept notification No. 
S80-OR140, -dated the 26th October, 1940. 

Xu) Inserted by D.C. Dept notification 
No. 13S4-ORI42, dated the 25th April, 1942. 

Cr.C,M.-I— 43 


(v) Substituted by D. C. Dept, notifi- 
cation No. 701-OR|41, dated the ISth Feb- 
ruary, 1941; for the words “and shall also 
be liable to fine”. 

Rule 26. — Scope— Validity— Order of 
DETENTION— Condition percedent to. — 
The validity of R 26 has been put 
beyond question by S. 3 of the Ordi- 
nance XIV of 1943. But before an 
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order ..under R. 26 for the detention of 
a person can be made, the “Provincial Gov- 
ernment*' must be satisfied that such deten- 
tion was necessary for preventing the per- 
son proceeded against from acting in a pre- 
judicial manner. Orders of detention made 
in pursuance of a general order, that if tlic 
police recommended detention of any per- 
son under R. 26, such person may be de- 
tained, are bad. (1943) 2 M.L.J. 468=6 
F.L.J. 151=1943 F.C. 75 (F.C.). 

“PaoviNaAL Govenment*’. — The expres- 
sion “Provincial Government” in R. 26 does 
not mean anything other than what it would 
mean under the definition of the General 
Clauses Act. <1943) 2 M.L.J. 468=6 
F.L.J. 151=1943 F.C. 75 (86) ; also 
S. 20 of the Act. 

“PROvrNaAL (Government”— -Authority 

TO BE SATISFIED BEFORE ORDER OF DETENTION 
CAN BE PASSED — ^DELEGATION. — “Provincial 
Government” in R. 26 of the Defence of 
India Rules means the Governor acting with 
or without the advice of his ministers, and 
delegation of powers and duties imposed on 
the Provincial Government by the Defence 
of India Rules can be made only under the 
provisions of S. 2 (5) of the. Defence of 
India Act. In the absence of a delegation 
under S. 2 (5) of that Act, the authority 
to be satisfied under R. 26 must be the 
Governor. (1943) 2 M.L.J. 468=6 F.L. 
J. 151=1943 F.C. 75. 

DeTENUE, a PARTY TO IROCEEDING— PoWER 
OF High G)tjRT to direct his attendance,— 
The High Court has power to direct the 
attendance of a security prisoner detained 
under 26 of the Defence of India Rules 
when he is a party to a proceedinpr in Court, 
But as a matter of discretion it will not 
make such an order if the detenue can be 
adequately represented by cotmsel os other- 
wise, or if his interests are not likely to 
suffer by reason of his non-attendance, and 
never unless it is essential in the interests 
of justice that he should be produced. If 
the Government refuses to obey the order 
of the High Court, the High Court may 
conclude that^ such conduct indicates bad 
faith. Bad faith would attract the provi- 
sions of S. 491, Cr,_ P. Code, and the High 
(Iburt would be entitled to hold that deten- 
tion “according to law” means such deten- 
tion as is consistent with S IS of the De- 
fence of • India Act, that is to say, a deten- 
tion which enables the detenue to safeguard 
his rights to property in a reasonable man- 
ner, rights which are not confiscated or 
taken away or destroyed by the detention 
but which might in certain cases be seri- 
ously imperilled by Government’s refusal to 
permit personal attendance in Court. The 
Court would liavc power to see that this 
was put right and to order that the deten- 
tion be “according to law”. If Government 
were still to be obdurate not only would the 
Court be entitled to release the detenue 
^together on the ground of bad faith but 
to bring into play its coercive processes 
I^Sbiitempt. 1944 N.L.J. 38. 


Decenue— Right to intervii-av legal ad- 
viser— Power OF Huut Court to make 

ORDER ALLOWING INTERVIEW. — TIkTC IS no 

authority which would enable the High 
Court to direct the authorities responsible 
for the detention of a person uiuk'r R. 26 
to allow some third party, vi::., his legal 
adviser to have access to him. That is a 
matter which is entirely within tlie discre- 
tion of Government, and it is not open to 
the High Court to make anv order in the 
matter. Tn re 45 Bom.L.R. 316=1943 
Bom. 194=1. L.R. (1943 ) 433. 

Powers of Additional DisTRicr Mai.is- 
TitATE. — ^No power under R. 26 can he exer- 
cised by the Additional District Alagistratc 
simply by virtue of tlie Notification under 
S. 10 (2) oE the Criminal Procedure Code. 
(1944) N.L.J. 44 (51) =1044 Nag. 84. 
The mere fact that an Additional District 
Magistrate can exercise the powers of the 
District Magi.strate for a great many pur- 
poses does not necessarily invest him with 
authority to exercise all the District Magis- 
trate's powers. 

Grounds of Governor’s belief not I'o be 
QUESTIONED BY CouRT. — ^Thc Court cannot 
investigate the sufficiency of the material or 
the^ reasonableness of the grounds upon 
which the Governor had been satisfied. 
But whenever powers of this kind or in- 
deed other special statutory powers arc 
conferred, they must, to the extent which 
specific provision has been made in the 
statute conferring the powers, be exercised 
by the authority and in the manner specified 
in the statute and in strict conformity with 
the provisions thereof and the Court can 
see whether this is done. (1943) 2 M.L.J, 
468=6 F.L.J. 151=1943 F.C. 75 (84-851 

Where persons who are detained under 
R. 129 are ordered lo be detained imcirr 
R. 26 as matter of routine on a mere re- 
commendation of the Police, the orders are 
bad in law as it does not appear that the 
matter was considered by the Governor at 
any stage, much less that at the lime the 
order was made he was satisfied with re- 
gard to any of the matters set out in the 
order of detention. (1943) 2 M.L.J. 46S 
F.L.J. 151=1943 F.C. 75. 

If on a perusal of an order under R. 26, 
it becomes clear that the aiithoritv or officer 
making the order did not apply* its or his 
mind as required by R. 26, the order must 
be held to be invalid. The obligation to 
consider reasons or grounds for makim? the 
order and to' be satisfied upon material ’aid 
before the authority or officer making it or 
within his or its cognizance is a condition 
precedent to the making of an order. If 
that condition is not satisfied, the order is 
a nullity, and is, in fact no order at all. In 
each case the Court has • to consider the 
order of detention in the light of the actual 
language used and the- circumstances sur- 
rounding the making of it. If the circum- 
stances do not show that the authority or 
officer did exercise any executive discretion, 
or did make a quast judicial consideration 
of the facts pertinent to the case of the 
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person ordered to be detained, the order is 
no order at all and is of no force or effect. 
47 Bom.L.R. 42 (F.B.). 

Grounds of detention, not competent 
FOR Courts to enquire. — The Courts can- 
not enquire into the grounds of satisfaction 
or the sufficiency thereof but have certainly 
the jurisdiction to enquire as to whether 
that authority or person was satisfied as a 
matter of fact before he made the order of 
detention. 47 C.W.N. 802=1943 Cal. 377 
(S.B.). 

Ordinarily tlie ipsi dixit of the Governor 
would be quite enough* and it would be ex- 
tremely difficult for any one to prove that 
the Governor was not in fact satisfied when 
he stated that he was. 

If a detaining authority give four reasons 
for detaining a man without distinguishing 
between them, and any two or three of the 
reasons are held to be bad, it can never be 
certain to what extent the bad reasons ope- 
rated on the mind of the authority or whe- 
ther the detention order would have been 
made at all if only one or two good reasons 
had been before them. '(1943) 2 M.L. J. 90 
=6 F.LJ. 28=1943 F.C. 1 (8). 

R. 26 (1) (6) not ultra vires, — It is well 
settled that R. 26 (1) (6) is intra vires, 
and that it is not open to a Court of law, 
on an application made by a person detained 
under that rule for a writ of habeas corpus, 
or in a suit to recover damages for false 
imprisonment to inquire into and -pronounce 
on the validity of the reasons which led to 
the making of the order. It is, however, 
equally well settled that the High Court may 
examine the correctness of the recital con- 
tained in any such order, and if it comes to 
the conclusion that the recital is incorrect, 
may declare the order to be invalid and the 
detention of the individual concerned illegal, j. 
23 Pat. 252=1944 P.W.N. 245=A. L R. 
1944 Pat. 354. See also 23 Pat. 475. 

‘ *^Satisfied" meatmig-^ovcmor ordering 
detention with ulterior object to regularise^ 
illegal detention or to punish for past acts, 
—The word “satisfied” in R. 26 (1) (b) of 
the Defence of India Rules means “reason- 
ably * satisfied”. It cannot import an arbi- 
trary or irrational state* of being satisfied. 
If it can be shown that the Governor acted 
under a mis-apprehension as to the extent of 
the powers entrusted to him and did not in 
fact order the detention of a particular indi- 
vidual with a view to prevent him from act- 
ing in a manner prejudicial to the public 
order but with some ulterior object, such 
as to regularise illegal detention or to punish 
him for acts already done rather than to 
prevent him from doing or instigating the 
doing of similar acts again, he would be en- 
titled to be released. In such a case it can- 
not be said that the Governor had in law 
acted in good faith and the order of deten- 
tion would be practically a sham order. 23 
Pat. 252=1944 P.W.N. 245='A.I.R. 1944 
Pat. 354. 

Duty of crown to supply copy of order 


TO person detained.— It is essential that, 
when a person is detained under R, 26 (1) 
(6), a copy of the order made against him 
should be supplied to him immediately. If 
that is not done and if he makes an appli- 
cation to the High Court under S. 491, Cr. 
P. Code, the High Court will have no op- 
tion but to issue a Rule forthwith. It is 
also incumbent on the Crown, whenever a 
rule is issued, to exhibit in the High Court 
the original order. 23 Pat, 2S2i=j(1944): P. 
W.N. 245=A.I’.R. 1944 Pat. 354. 

Order of detention— Reasons for order 
— ^If to be disclosed or SET OUT IN ORDER.— 
In making an order of detention under R. 
26 (1) (6) the Governor is not required to 
communicate to the person detained the 
grounds on which he makes the order, and 
the High Court is not entitled to compel 
their disclosure and examine into them. The 
Governor is not required to give any indi- 
cation of the reasons which led to the malc- 
ing of the order still less to set them out in 
the order itself: 23 Pat. 2S2=(I944) P. W. 
N. 245=A.I.R. 1944 Pat. 354. 

Person arrested and brought up for 
TRIAL ON CHx^RGE— O rder of detention 
against — ^Propriety.— When a man is ar- 
rested and brought up before a Court on 
some definite and specific charge, it is very 
undesirable and quite wrong for an order 
of detention to be made against him before 
•he has been tried on the charge and his 
guilt or innocence finally determined. If 
he is convicted and sentenced the necessity 
for any order of detention ceases to exist, at 
least until he has served out the sentence. 
If, on the other hand, he is acquitted and 
an order of detention is sought against him, 
the official, on whom the responsibility of 
msdking an order rests, should obtain and 
study a copy of the judgment of acquittal; 
and if he neglects to send for and study a 
copy of the judgment, it may very well be 
said that he has failed to act with due care 
and attention in the discharge of that duty. 
23 Pat. 252=1944 P.W.N. 245t=A. L R. 
1944 Pat. 354. 

Order of detention by Governor— P3re- 

■SUMPTION THAT MATERIALS WERE PLACED BE- 
FORE Governor and that order was made by 
Governor. — ^Where an order of detention 
under R. 26 (1) (6) is made by the Gover- 
nor, a presumption arises that in exercising 
his power the Governor had acted regularly 
and that before making the order he had 
satisfied himself on the materials placed be- 
fore him that it was necessary to detain* the 
individtial named with a view to prevent him 
from acting in a manner prejudicial to the 
public order. The presumption, however, is 
a rebuttable one- There is of course an 
obligation on the Chief Secretary to Gov- 
ernment to submit cases of this kind to the 
Governor and to obtain his orders. In the 
absence of anything to the contrary in the 
affidavits or proof adduced by the person 
detained, the High Court is bound to pre- 
sume that the Chief Secretary did in fact 
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place the materials before the Governor 
and that the order of detention was in fact 
made by the Governor. If in a particular 
case this has not been done and the order 
of detention was in fact that of some other 
subordinate official the detention would be 
illegal. But ordinarily, there is a presump- 
tion that die papers were laid before the 
Governor. Further, it is not open to Court 
to require proof that an order which pur- 
ports to have been made by the Governor 
which is properly authenticated as such 
order, was in fact made by him. 23 Pat. 
252=1944 P.W.N. 245= 1944 Pat. 354. 

CRinasM OF Government-Sedition as 
GROUND FOR DETENTION ORDER. — ^Where the 
criticism of the Government passes beyond 
all fair comment, the question is not whe- 
ther some of these criticisms have a cer- 
tain amount of justification or not, but 
whether they have been over-emphasised in 
such a way, and such inferences have been 
drawn from them, that the intention of the 
speaker to bring the Government into 
hatred or contempt is manifest 1^ Oudh 
227; 1942 Fed. cases 22. 

Emergency, what constitutes.— No hard 
and fast rule can be laid down as to what 
constitutes an emergency, justifying the 
promulgation of an Ordinance. Thus the 
decision of the Federal Court that R. 26 
was ultra vires was held to constitute an 
emergency that led to Ordinance XIV of 
1943. (1943) 2 M,LJ. 468=6 F.LJ. 
151=1943 F.C. 75, 

Right of detenue to prefer Habeas 
Corpus application under S. 491, Cr. P. 
Codb-^Drd. Ill OF 1944.— S, 10 of Ord. Ill 


of 1944 enacts that “no order made under 
this Ordinance and no order having effect 
by virtue of S. 6 («.e., validation of orders 
made under R. 26 of the Defence of India. 
Rules) shall be called in question in anyj 
Court, and no Court shall have power to 
make any order under S. 491, Cr. P. Code 
in respect of any order made or having 
effect under this ordinance, or in respect of 
any person, the subject of such an order.” 
See 23 Pat. 968=1945 Pat. 44, 

Right of detenue to prefer Habeas 
Corpus application— Law before Ordi- 
nance III OF 1944. See 1943 Nag. 26, 
Evidence — ^Presumption and Burden of 
Proof. — The production by the Secretary of 
State of an order of detention by him ex 
facie regular and duly authenticated, consti- 
tutes peremptory defence to any action of 
false ^ imprisonment and places upon the 
plaintiff the burden of establishing that the 
order is unwarranted, defective or other- 
wise invalid Per Lord Macmillan in 
(1941)^ 3 All.E.R. 338 (370). Orders- of 
detention passed under' R. 26 (1) (6) are 
not public records and therefore S. 35, Evi- 
dence Act, has no application. (1944) F. 
L.J 72=A.I.R. 1944 Lah..33 (F.B.). 

The presumption set out in illustration 
114, Evidence Act, vie., that 
omcial acts have been regularly performed 
attaches to these orders. Before ‘any such 


presumption can arise it must be shown that 
the orders are on the face of them regu- 
lar and conform to the provisions of the 
rule under which they purport to have been 
made. (1943) 2 M.L.J. 468 — 6 F.L.J. 
151=1943 F.C. 75 (88). 

The words “may presume in bi. 114, 
leave it to the Court to make or not to 
make the presumption, according to the cir- 
cumstances of the case; and the presump- 
tion when made is rebuttable. (1943) 2 
M.L.J. 468=6 F.L.J, 151=1943 F.C. 75 

(84) . 

Answers by Minister in the LEcrsLA- 
TivE Assembly admissible.— An.swers given 
by a Minister in the Legislative Assembly 
in his capacity and in the discharge of his 
duties as such Minister, to whom the duty 
of answering questions on tlic subject had 
been allocated by the Governor under the 
Rules of Business are admissible under 
Ss. 17, 18 and 20, Evidence Act, as admis"- 
sions on behalf of tlie Governmenl. (1943) 

2 M.L.J. 468=6 F.L.J. 151=1943 F.C. 
75. 

ExERaSE OF powers under' this . RULE- 
PROCEDURE. — “Whenever powers of this kind 
or indeed other special statutory powers are 
conferred, they must to the extent to which 
specific provision has been made in the 
statute conferring the powers be exercised 
by the authority and in the manner specifi- 
ed in the statute and in strict conformity 
with the provisions thereof.” (1943) 2 M, 
L.J. 468=6 F.L.J. 151=51943 F.C 75 

(85) . 

Reference by High CbuitT to Federal 
Court.— Where an appellate order passed 
by the Federal Court is not dear and the 
High Court makes a reference to the 
r Federal Court with a desire to be more 
yfully informed as to tlie meaning and effect 
fiof the appellate order, the Federal Court 
■can entertain the reference and clarify its 
previous appellate order. See 6 F.L.J. 73 
=1943 F.C. 72. 

Rr. 26 AND 129— Tnvesti(;ation into 
offence— Procedure.— If eiilier the police 
or tlie Provincial Government desire an in- 
vestigation into any offence, whether under 
the Penal Code or under the Defence of 
India Rules, then they 'hre bound to conduct 
their enquiry in accordance with the provi- 
sions of the Criminal Procedure Code. They 
cannot call in aid their powers of detention 
and under the guise of exercising these 
powers conduct a secret investigation into 
a crime. If they have information that 
these detenus have committed crimes or 
offences, they are not bound to investigate 
into them. They can rest content with de- 
taining them under R. 26 or 129. But if 
they want an investigation they must pro- 
ceed in accordance with the provisions of 
the Criminal Procedure Code. If they do 
otherwise it is a fraud upon the Act and 
their action is not taken in good faith. The 
expression “good faith” as used here is akin 
to “malice in law” A.LR. 1945 Nag, 8. 
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R. 27-A] 

27. (1) The Central Government or, as the case may be, the Provincial 
Government may, order, direct tibat any person in 
Power of photographing, respect of whom an order has been made by that 
etc., suspected persons. Government under the pro^sions of rule 26, shaM— 

(o) allow himself to be photographed; 

(b) ' allow his finger and thumb impressions to be taken; ; 

(c) furnish specimens of his handwriting and signature; and 

(d) attend at such time and place before such authority or person as 
may be specified in the order for all or any of the purposes mentioned in this 
sub-rule. 

' (2) If any person contravenes any order made under fiiis rule, he shall 

be punishable with imprisonment for a term which may extend to six months 
w[or with fine or with both] . 

x[ 27-A. (1) If tihe Central Government or the 
Control and windtog up Provincial Government is satisfied with respect to 
Of certain organisations. organisation dther- 

(o) that it is subject to foreign influence or control; or 

(&) that the persons in control thereof have, or have had, association with 
persons concerned in the Government of, or sympathies with the system of govern- 
ment of, any State at war with His Majesty, or have been conspiring to assist 
any such State, 

and in either case that there is danger of the utilisation of the organisation for 
purposes prejudicial to the defence of British India, the public safety, the main- 
tenance of public order, the efficient prosecution of war, or the maintenance of 
supplies and services essential to the life of the community, that Government may 
by notified order direct that this uple shall apply to that organisation. 

(2) If the Central Government or the Provincial Government is satisfied 
that any organisation is engaged, in succession to any organisation to whidi this 
rule applies, in activities substantially sitnilar to those formerly carried on there- 
by, that Government may by notified order direct that this rule shall apply to that 
organisation. 

(3) ' No person shall — 

(o) manage or assist in managing any organisation to which this rule 
applies ; 

(b) promote or assist in promoting a meeting of any members of such an 
organisation, or attend any such meeting in any capacity; 

(c) ' publish any notice or advertisement rdating to any such meeting; 

(d) invite persons to support such an organisation; or 

(e) otherwise in any way assist the operations of such an organisation. 

(4) The provisions of sections 17-A to 17-E of the Indian Criminal Law 
Amendment Act, 1908 (XIV of 1908), shall apply in relation to an organisation 
to which tibis rule applies, as they apply in relation to an unlawful association : 

Provided that all powers and functions exercisable by the Provincial Go- 
vernment under the said sections as so applied shall be exercisable also by the 
Central Government 

(5) ' If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term ^hich may extend to seven years, 
or with fine, or with both.'] 


LEG*. BEI*. also be liable to fine”. 

(w) Substituted by D.C. Dept, notifi- (x) Inserted by D.C. Dept, notification 
cation No. 701-ORI41, dated the 15th No. 1448-ORI42, dated the 2Snd June, 1942* 
February, X941, for the words “and shall 
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Prisoners of war, etc. 


28. [Eng. Def. R. 18-C‘] (1) The Central Go- 
vernment may, by order, make provision-- 
(a) for regulating access to, and the conduct of persons^ in, places in 
British India where prisoners of war are detained, and for prohibiting or regu- 
lating the despatch or conveyance, from outside such places to pr for prisoners of 
war therein, of any such articles as may be specified in the order; ^ 

(ft) for relating the conditions to be observed in connexion with the 
employment and maintenance of prisoners of war in British India while elsewhere 
than in places for the detention of prisoners of war. 

y[(c) for prohibiting or regulating communication with, or the supply 
of articles to, prisoners of war in British India;] 

(2) The provisions of sub-rule (1) and of sections 128, 129 and 130 of 
the Indian Penal Code shall apply in relation to a person detained or confined by 
Girder made under clause (b) of*sub-rule (1) of rule 26 or clause (ff) of sub-rule 
(2) of rule 31 z[or made pr deemed to be made under clause (ff) of sub-section (2) 
of section 3 of the Foreigners.Act, 1940] as they apply in relation to a prisoner of 


war. 

(3) No proceedings shall be taken, by virtue of this rule, against a per- 
spn in respect of any act done by him when he is himself a prisoner of war., 

(4) If any person contravenes any order made under the provisions of 
this rule, he shall be punishable with imprisonment for a term which may extend 
to five years a [or with fine or with both]. 


Change of name by Bri- ^ 29. [Eng. Def. R. 20.] (1) * For the purposes of 

tish subjects. this' rule, — 

(а) the expression “name*^ shall be construed as including a surname, 
and 

(б) a name shall be deemed to be changed if the spelling thereof is al- 

tered. ^ 

(2) No British subject who is in British India on the day on which the 
a [Ordinance came into force shall, while in British India at any time after that 
day, assume or use or purport to assume or use for any purpose any name other 
than that by which he was ordinarily known immediately before the said day, 
unless, at least one month before the day on which he first assumes or uses or 
purports to. assume or use that other name, he has given to the Provincial Govern- 
ment a notice specifying — 

(a) his existing name in full and the change which he propo.ses to make 
in' it, and 

(b) the address of his place of residence or place of abode, if any, in 
British India, 

and has complied with such orders in respect of such notice, including prders for 
giving public intimation of his intention to change his name, as the Provincial 
Government may give. 

(3) In relation to any British subject who, n,ot having been in British 
India on the day on which the Ordinance came into force, thereafter enters 
British India, sub-rule (2) shall have effect as if for any reference in that sub- 


LEG. REF. 

.(y)' Inserted by D. Dept Notification 
No. 1590-OR|42, dated 26th September 
1942, 

(/) Inserted by D. Dept. Notification 
No. 1S90-OR142, dated the 19th December, 
1942. 

(a) Substituted by D.C. Dept notification 
No. 7Q1-0R|41, dated the 15th February 
1941. 


Rule 28. — ^The Crown is entitled in 
the exercise of its prerogative to impri- 


son an alien enemy, and the , Court 
has no jurisdiction to interfere with 
the exerdse of the prerogative. An alien 
enemy resident in the Kingdom, who, 
in the opinion of the Executive Gov- 
ernment is a person hostile to the welfare 
of the country and is on that account in- 
terned may properly be described as’ a pri- 
soner of war although not a combatant or 
a spy, and an application by him for a writ 
of habeas corpus will be refused. (1916) 
1 K.B. 268=85 L.J.K.B. 210=113 L.T. 
9711=80 J.P. 491=32 T.L.R. 3. 
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ride to the said day there were substituted a reference to the day on which he 
first enters British India after the day on which the Ordinance came into fprce. 

(4) If any person contravenes any of the provisions of this rule, he ghall 
be punishable with imprisonment for a term wHch may extend to two years b[or 

fine or with both] . 

(5) Nothing in this rule shall apply to the assumption of use — 

(o) by any married woman of her husband’s name ; 

(6) .of any name in pursuance of a Royal licence, or in consequence of 
the grant of, or succession to, any rank or dtle; 

- (c) of any name in such circumstances as may be specified by order of 
c[the Central Government or the Provincial Government]. 

PART V. 

Restrictions on Foreigner. 


30. For the 'purposes of this Part the e35>ression “foreigner” means a 
^ ' fordgner as defined in the Foreigners Act, 1864, but 

Definition. doesLt ipcludo- 


(») any ruler or subject of an Indian State; 
(«) any native of the tribal areas. 


31. (1) If in the opinion of the Central Government it is necessary for the 
. . defence of British India, the efficient prosecution of 

restric- qj. jjjg public safely or interest so to do, the 

■ Central Govemmrat may, by order, make provision, 

either generally ydth respect to all foreigners or with respect to such foreigner 
or class of foreigners as may be specified in the order, for all or any of the 
following purposes, that is to say, — 

(o) for prohibiting, regulating or restricting the entry of foreigners into 
British India or tiheir departure therefrom or their continuance therein; 

(b) for regulating or restricting the liberty of foreigners residing or 
being in British India. 

(2) In particular and without prejudice to the generality of the forego-^, 
ing power, an order made under the provisions of sub-rule (1) may provide that 
a foreigner, or class of foreigners, or all foreigners generaujr, — 

(0) shall not enter British India, or shall enter British India only with- 
in such period and by such route or by such port or place and subject to the . 
observance of such conditions on landing or arriving at any place in British India 
as may be specified in the order; 

(b) shall not depart from British India, or shall depart only within such 
period and by such route or from such port or place and subject to the obser- 
vance of such conditions on departing as may be specified in the order; 

(c) shall not remain in British India or in such area therein as may be 
specified in the order ; 

(d) shall remove themselves to and remain in any such area in British 
India as may be specified in the order ; 

(e) entering into or residii^ or being in British India, or any specified 
area in British India, shall con^ly with aiiy conditions specified in the order — 

(1) requiring them to reside in a particular place; 

(ii) imposing any restrictions on their movements ; 

(iii) requiring them to furnish proof of their identity and such other 
particulars, including photographs, specimens of handwriting and signature, and 
finger and thumb impressions, as may be specified in the order; 

(iv) prohibiting them from association with persons of such description 
as may be specified in the order ; 


'(b) Substituted by D.C. Dept. Notifica- (e) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR141, dated the ISth Febru- tion No. 890-OR|41, dated the 28tii June 
ary 1941, for the words “and shall also be 1941, for the words "tiie Prorindal (jOV- 
liable to fine", emment". 
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(v) prohibiting them from engaging in activities of such description as 
may be specified in the order ; 

(vi) prohibiting them fr<Mn using or possessing such articles as may be 
specified in the order; 

(vii) otherwise regulating their conduct in any particular; 

(/) sliall enter into a bond with or without sureties for the due obser- 
vance of, or as an alternative to the enforcement of, any or all of the restrictions 
or conditions specified in the order ; 

(gr) shall be arrested and detained or confined. 

(3) So long as there is in force in respect of any foreigner such an order 
as aforesaid directing that he be detained or confined, he shall be liable to be 
detained or confined in such place, and under such conditions, as the Central Go- 
vernment may from time to time determine. 

(4) The Central Government may, by order, exempt any class or descrip- 
tion of foreigners or any individual foreigner either absolutely or conditionally 
from all or any of the provisions of any ord^ made under this rule. 

(5) If any person contravenes any order made under this rule, he shall be 
punishable with imprisonment for a term which may extend to five years <l[or 
with fine or with both] ; and if such person has entered into a bond in pursuance 
of an order made tuider clause (/) of sub-rule (2), his bond shall be forfeited, 
and any person bound thereby shall pay the penally thereof, or show cause to the 
satisfaction of the convicting' Court why such penalty should not be paid. 

(6) If any question arises in any proceedings under this rule or with re- 

ference to an 3 ?thing done or proposed to be done in pursuance of any order made 
under this rule whether any person is or is not a foreigner, or is' or is not a 
fordgner of a particular class or description, the onus of proving that that person 
is not a foreigner or, as the case may be, is not a foreigner of that class or des- 
cription shall lie upon that person. ■ ’ . 

e[(7) The provisions of this rule shall be in addition to, and not m dero- 
gation of, the provisions of the Foreigners Ordinance, 1939.] 

31-A '[Trial of intem'Ciesi.f Inserted by D. C. Department Notification 
^ -KT T 1 1070 292-Oi?|39, dated the 5th December 1939, which 

Ordinance No. I oi v • omitted by that Department Notification No. 

365-Of?|40, dated the 6th Jtdy, 1940, 

32. (1) A District Magistrate, or any other Magistrate authorised by the 

District Magistrate in this behalf, a Commissioner, 

Obligations of masters of Superintendent or District Superintendent of Police 
vessels, etc. other police officer not below the rank 

of a Sub-Inspector authorised by the Commissioner, Superintendent or_ District 
Superintendent of Police in this behalf, may, for any purpose connected with 
the enforcement of the provisions of rule 31, e,nter with such assistance as he 
may think fit any vessel or aircraft at any port or place in British India and 
may — 

(0) order the master of the vessd or the pilot of the aircraft, as the case 
may be, — 

(1) before allowing any passenger to disembark, to furnish a list in writ- 
ing of the passengers who are on board or who have been carried on board at any 
f imp sin ce the vessel or aircraft commenced its journey, specifying the ports or 

LEG. REF. _ the _ Realm (Ginsolidation) Regulations 

(d) Substituted by D.C. Dept Notifica- prohibiting a person from residing in 

lion No. 701-ORI41, dated the ISth Feb- a particular locality where the cora- 
ruary Wl, for the words “and shall also petent _ military _ authority honestly sus- 
be liable to fine”. pects him of being about to act in a msn- 

(e) Inserted by D.C. Dept. Notificataon ner prejudicial to the public safety, and 

No. 292-OR|39, dated the Sth December where a person impugns such an order the 
1939. ' , burden is on him to prove that the military 

* authority did not honestly suspect him. 

Rule 31-A.— An order may be made (1918) 3S T.L.R, 46=82 J.P.Jo, 480, 
under Reg. 14 of English Defence of CA, 
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places at which th^ embarked, the ports or places of their disembarkation or 
intended disembarkation, and such other particulars as may be required by order 
of the Central Government made in pursusmce of this rule; 

(ii) to answer to the best of his ability any question relating to the pas- 
sengers who are on board or who have disembarked in any part of British India; 

(&) if any foreigner on board such vessel or aircraft does not state his 
reasons for coming to British India or if his account thereof is not satisfactory, 
either — 

(1) refuse to' allow such foreigner to disembark from such vessel or air- 
craft, or 

(ii) place him under such restraint as may be specified by the Central 
Government in this behalf. 

(2) If the master of any vessel or the pilot of any surcraft wilfully malf^g 
any false report, or gives any false answer in respect of any matter as to which he 
is ordered under this rule to make a report or furnish an answer, or wilfully n^- 
lects or refuses to comply with the provisions of this rule or of any order given 
in pursuance thereof, he shall be punishable with imprisonment for a term which 
may extend to one year f[or with fine or with both]. 

Change of name byfomg- 33. [Eng. Def. R. 20.] (1) For the purposes 

nets, of this rule, — 

(а) the expression "name” shall be construed as including a surname, and 

(б) a name shall be deemed to be changed if the spelling thereof is al- 
tered. 

(2) No foreigner who is in British India on the day on which the Ordi- 
nance came into force shall, while in British India at any time after that day, 
assume or use or purport to assume or use for any purpose any name other than 
that by which he was ordinarily known immediately before the said day. 

(3) " \^ere, after the day on which the Ordinance came into force, any 
foreigner carries on or purports to cany on (whether alone or in association with 
any other person) any trade or business under any name or style other than that 
under which that trade or business was being carried on immediately before the 
said day, he shall, for the purposes of sub-rule (2), be deemed to be using a namt^ 
other than that by which he was ordinarily known immediately before the said 
day. 

(4) In relation to any foreigner who, not having been in British Tn dia on 
the day on which the Ordinance came into force, thereafter enters British India, 
sub-rules (2) and (3) shall have eflfect as if for any reference in those sub-rules 
to the said day there were substituted a reference to the day on which he first 
enters British India after the day on which the Ordinance came into force. 

(5) If aiiy person contravenes any of the provisions of this rule, he sliaU 
be punishable -with imprisonment which may extend to five years g[or with fine 
or with both] . 

(6) Nothing in this rule shall apply to the assumption or use — 

(o) by any married woman of her husband’s name ; or 

(bj of any name in pursuance of a Royal licence. 

PART VI. 

Prevention os; Prejudicial Acts and Control of Information. 

. _ . . . * 34. In this Part, .unless there is an3dhing repug- 

Defimbons. subject or context, — 


LEG. REF. 

(f) Substituted by D.C. De'pt. Notifi- 
cation No. 701-OR141. dated the iSth Feb- 
ruary 1941, for the words “and shall also 
be liable to fine”. 

i(flf)' SSubstituted by D.C. Dept. Notifica- 
tion No. 701-ORI41. dated the 15th Febru- 
ary 1941, for the words ‘Vmd shall also be 
Of. C M.-I-44 


liable to fine”. 

R. 34, NOT ULTRA VIRES. — ^R. 34 IS within 
the competence of the central government 
in accordance with the provisions of Si 2 
of the Act. 1941 A.L.J. 3S2=A.I.R. 1941 
All. 321. 
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(1) "dnematograph film” indudes a sound track, and any other article 

on which sounds have been recorded for the purpose 
“Cinematograph film.” of their being reproduced in connexion with the exhi- 
bition of a film ; 

(2) “confidential information” indudes any information, whether true or 

false, or any document or other record whatsoever con- 
"Confidential information." taining or purporting to contain, or calculated directly 
■ or indirectly to convey, any information, whether true 
or false, with respect to any of the following matters, that is to say, — 

(o) the proceedings of any meeting of the Executive Council of the Go- 
vernor-General h[or of any secret meeting of dther Chamber of the Indian Legis- 
lature] ; 

(b) the proceedings of any committee, commission, conference, conven- 
tion or delegation appointed by His Majesty or apjpointed or convened by, or at 
the invitation of, the Central Government or dther Chamber of the Indian Legis- 
lature to deal with matters concerning the prosecution of war, the making of 
peace or the proposed constitution for the government of any territory affected 
by the war or by the conditions of peace ; 

(c) the contents of any secret or confidential document belonging to, or 
the contents of any document which has in confidence been communicated by, or 
any confidential information obtained from. Government or any person in the 
service of His Majesty and relating to any of the aforesdd matters j 

(3) “essential commodity” means food, water, fuel, light, power or any 

other thing essential for the existence of the commu- 
“Essential commodily. which is notified in this behalf by Government; 

(4) “exhibit” and “eathibition” and thdr grammatical variations indude, 
in relation to a cinematograph film, the mechanical or 
electrical reproduction of any sounds in connexion with 
the showing of the film ; 

(5) “information likely to assist the enemy” means any information, whe- 
ther true or false, or any document or other record 
whatsoever containing or purp,orting to contain, or 
calculated, directly or indirectly, to convey, any infor- 
mation, whether true or false, with respect to any of the following matters, that 
is to say, — 

(ff) the number, description, armament, equipment, disposition, movement, 
S 3 mipathies or condition of any pf His Majesty’s forces, vessels or aircraft; 

(b) any operations or projected operations of any of His Majesty’s 
forces, vessels pr aircraft; 

(c) any measures, works, appliances or arrangements for, or connected 
with, or intended for, the defence or fortification of any place by or pm behalf 
of His Majesty’s forces; 

(d) the number, description or location of any prisoners of war; 

(e) any enemy agents, that is to say, persons engaged in or believed to be 
engaged in assistii^ the enemy ; 

(f) the condition of His Majesty’s subjects or of any class thereof or 
the sympathies of such subjects or class as regards matters relating .to the war; 

(g) the invention, manufacture, quantity, supply, description, condition, 
disposition, movement, storage, repair, testing, trial or use of any munitions of 
war or other thing which can be used in connection with the prosecution of 
the war ; 

(h) any measures, works, appliances or arrangements for or connected 
with, or intended for, the protection of any munitions of war or other thing which 

T , j . XT ... No. 1252-ORI42. dated the 26tb Febni- 

l(fc) Inserted by D. C. Dept, Notifica- aty 1942, 


"Exhibit” and “Exhibv 
tion.” 


“Information likely 
assist the enemy.” 


te 
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can be used in coimection with the prosecution of the war;, 

(i) any arrangements relating to the collection of means of transport or 
for the protection of — 

(i) transport or communications, or 

(ii) the supply or distribution of any essential ccwnmodity; 

(/) any prohibited place, protected place or protected area, or any per- 
son or thing in, or relating to, any such place or area or anything used in, or done 
or proposed to be done in, or in relation to, any such place or area; 

(i) the passage of any vessel^ or aircraft near or over any part of India; 

(l) any losses or casualties incurred by persons in the service of His 
Majesty, or the number or description of any such persons returning to the active 
service of His Majesty after casualty, or any injury or damage caused, wheiiier 
by hostile operations or otherwise, to any of His Majesty’s vessels or aircraft, or 
to any prohibited place, protected place or protected area, or to any person or thing 
in any such place or.^rea, or to any munitions of war, or any injury on damag<e 
caused by hostile operations to any other person or thing whatsoever ; 

(m) any cipher, code or secret or official codeword or password; 

(») any orders, instructions' or regulations regarding, or connected with, 
any of the aforesaid matters ; 

(o) any other matter whatsoever information as to which would or might 
be, directly or indirectly, useful to the enemy ; 


'Trejudicial act.” 


(6) “prejudicial act” means any act whidh is 
intended or is likely — 

i[(a) to prejudice His Majesty’s relations with any Indian State or with 
any fordgn power, or the maintenance of peaceful conditions in any tribal area;] 

(b) to cause disaffection among, or to prejudice, prevent or interfere 
virith the discipline, health or training of, or the performance of their duties by, 
members of His Majesty’s forces or public servants; 

(c) to render any member of His Majesty’s forces or any public ser- 
vant incapable of efficiently performing his duties as such, or to induce any mem- 
ber of His Majesty’s forces or any public servant to fail in the performance of 
his duties as such ; 


(d) to prejudice the recruiting of, or the attendance of persons for ser- 
vice in, any of His Majesty’s forces or any police force or fire brigade-or *any 
offier body of persons entered, enrolled or engaged as public servants ; 


LKG REF 

i(i) Substituted by D.C Dept Notification 
No. 424-OR140, dated the 18th May 1940, 
for the original clause (a). 


R. 34 (5) (k) : “iNFORMATiour likely to 
ASSIST THE enemy'— What CONSTrTUTES.i- 
R. 34 (S) {h) only requires that the “in- 
formation likely to assist the enemy,” 
whether true or false, must be with resi>ect 
to the passage of any vessel near any part 
of India. The passage may be from any 
place to any other place whether disclosed 
or not All that is necessary is that the 
information must be with respect to the 
passage of a vessel near any part of India. 
It is not necessary that there must be evi- 
dence of the passage from one specified 
place to another. The passage may be at 
any time whether at the time when the in- 
formation or message is sent, or before or 
even after. 47 Bom.L.R. 78. 

R. 34 (6)' : Speech, ip amounts to 'pre- 
judicial act'.— Where the question to be 


decided is whether a particular speech 
amounted to a 'prejudicial act', the inten- 
tion of the accused has to be gathered from 
the speech as a whole and not from words 
and isolated sentences here and there. 41 
Cr.LJ. 927=190 I.C. 197=A.LR. 1940 
Oudh 417. 

In a prosecution under R. 34 (6) in 
respect of a speech delivered by the accus- 
ed, it cannot be held that the speech of the 
accused must be considered as a whole, and 
that he cannot be convicted unless the 
whole speech be found to be “a prejudical 
act”. Even a particular portion of a 
speech can constitute a prejudicial act 1941 
M.W.N. 1035=1942 Mad. 199. 

Shouting anti-war slogans.— The shout- 
ing anti-war slogans is a “prejudicial act” 
within the meaning of R. 34. 1941 Lah. 
301-=LL.R, (1941) Lah. 796. 

Abusive language.— Abusive ^ r language 
even when used about a Government is not 
necessarily seditious. Sedition is a grave 
offence, a prosecution for which is a for- 
midable weapon in the hands of Govern- 
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other dues or amount payable to Government or any local authority or .payable 
under any law pr custom having the force of law for an}*- services rendered to the 
community ni[or any rent of agricultural land or anything recoverable as arrears 
of or along with such rent] ;] 

{k) to influence the conduct or attitude of the public or pf miy section 
of the public in a manner likely to be prejudicial to the defence of British India 
or to the efficient prosecution pf war; 

(/) to instigate directly or indirectly the use of criminal force against 
public servants generally or any class of public servants or any individual public 


servant ; 

(m) to instigate or incite directly .or indirectly the commission or abet- 
ment of an offence punishable un^r section 121, section 121-A, section 122, 
section 131, or section 436 of the Indian Penal Code, or pf the offence of robbery 


or dacoity ; 

(m) to instigate or incite directly or indirectly the comnussion .or abet- 
ment of an offence against, or against any rule made under, the Indian Arms Act, 
1878, the Indian Explosives Act, 1884, or tlie Explosive Substances Act, 1908; 

(o) to instigate or incite directly or indirectly the commission or abet- 
ment of an offence agamst section 27 of the Indian Army Act, 1911, section 35 
of the Indian Air Force Act, 1932, or sections 10 to 16 (both inclusive) of n[the 
Naval Discipline Act as set forth in the first Schedule to] the Indian Navy (Dis- 
cipline) Act, 1934; • _ 

(^) otherwise to prejudice the efficient prosecution of the war and the 
defence of British India, or lie public safety or interest ; 

(7) “prejudicial report” means any rq)ort, statement or visible represai- 

, tation, whether true or false, which, or the publishing 

“Prejudicial report” of which is, or is an incitement to the commission of, 

a prejudicial act as defined in this rule ; 

(8) “unauthorised cinematograph film” means a cinematograph film which 

«TT i.t. • j • * has not been certified under, or in respect of which a 

graph film.” certificate has been suspended under, or m respect of 

which the Provincial Government has decided that it 


shall be deemed to be uncertified under section 7 of the Cinematograph Act, 1918. 


LEG. REF, 

(m) Inserted by Defence Department 
Notification No. 1621-SM142, dated the 31st 
October 1942. 

(n) Inserted by D.C. Dept. Notification 
No. 361-OR|40, dated the 14th March 1940. 

R. 34 (6) (k) : Suggestion to withhold 

SUPPORT IN WAR EBTORT IN CASE INDIA IS NOT 
MADE FREE. — ^Where the speech complained 
agamst exhorted people not to give the Go- 
vernment support in this war unless India 
was made free,^ it was held that the under- 
lying suggestion wag clearly an active 
withholding of support in war effort and 
such withholding might well be highly pre- 
judicial to the defence pi British India or 
to the efficient prosecution of the war and 
that hence it offended against R. 34 (6) (k). 
1943 A.L.W. 113. w w 

SpEECHi — A. person making a speech at a 
public meeting exhorting the audience to 
desist from enlisting in the army or assist- 
ing the prosecution of the war in any man- 
ffuilty of ^^prejudicial acts” as defined 

Defence 

or Indm Rules, and is liable to conviction 
under R. 38 (5). S3 L.W. 711=1941 Mad. 


Rr. 34 (6) (K) AND (p), 38 (5) and 121 : 
Stages in the commission of offence gene- 
rauxy— Communication to Magistrate of 

INTENTION TO SHOUT ANTI-WAR SLOGAN.— 

There are four stages ordinarily in the com- 
mission of an offence, namely, intention, 
preparation, attempt and the final act con- 
stituting the offence. Intention per se is not 
ordinarily punishable at all. Preparation is 
punishable in rare cases as for example, 
S. 399 of I. P. Code. Attempt is punish- 
able in a large majority of cases while the 
final act constituting the offence is always 
punishable. Preparation consists in devis- 
ing or arranging the means or measure for 
the commission of an offence. The mere 
communication of a letter to the District 
Magistrate containing an intention on the 
part of the writer to shout anti-war slogans 
at a particular place on a particular day is 
not an offence under R. 121 read with Rr. 
38 (5) and 34 (6) (Jfe) and (p). Intention 
is not to be confused witl; preparation. The 
communication of -the letter does not come 
under preparation because it does not in any 
way devise or arrange any means or mea- 
sure for ‘the commission of the offence, 
that is, the shouting of the slogan. The 




351 


R. 3S-A1 


The Defence of India Rules. 


35. [Eng. Def. R. 2-B.] (1) No person shall do any act with intent to 

_ . impair the efficiency or impede the working of. or to 

Sabotage. cause damage to,- 

(o) any building, vehicle, machinery, apparatus or other property used, 
or intended to be used, for the purposes of Government o[or any local' authority] ; 

(b) any railway (as defined in the Indian Railways Act, 1890), tram- 
way, road, canal, bridge, culvert, causeway, port, dockyard, light-house, aerodrome, 
p[or any telegraph, telegraph line or post] (as defined in the Indian Tel^aph 
Act, 1885) ; 

(c) any rolling-stock of a railway or tramway, any vessel o» aircraft; 

(d) any building or other property used in connection with the produc- 
tion, distribution or supply of any essential commodity, any sewage works, mine 
or factory; 

(e) any prohibited place or protected place. 

(2) The provisicHis of sub-rule (1) shall apply in relation to any omission 
on the part of a person to do anjdhing which he is under a duly, other to Govern- 
ment or to any public authority or to any person, to do, as thqr apply to Itiie 
doing of any act by a person. 

(3) If any person approaches, or is in the neighbourhood of, any such 
building, place or property as is mentioned in sub-rule (.1), in circumstances which 
afford reason to believe that he intends to contravene that sub-rule, he shall be 
deemed to have atteinpted a contravention thereof. 

(4) If any person contravenes Q.* any of the provisions of this rule, he 
shall be punishable with imprisonment for a term which may extend to seven years 
r[or with fine or with both]. 

s[3S-A. (1) In this rule “sabotaged property” means property the pos- 
session of which has been transferred by, or in con- 
Interference witli iwstai sequence of, any such act as is referred to in sub-rule 

(1) of rule 35. 

(2) If any person dishonestly receives or retains, or voluntarily assists 
in concealing or disposing of or making away with, any sabotaged properly, know- 
ing, or having reason to believe, the same to be sabotaged property, he shall be 


, LEG. REF. 

(o) Added by D.D. Notification No. 
1SSS-SM|42, dated the f|6th August, 1942. 

(P) Substituted by D. Dept, notification 
No, 880-SM|41, dated the 14th August 1942, 
(g) The word “this” was omitted by D. 
C. Dept, notification No. 361-OR|40, dated 
the 4th March, 1940. 

(r) ' Substituted by D.C. Dept, notifica- 
tion No. 701-ORI41, dated the iSth Febru- 
ary. 1941, for the words “and shall also be 
liable to fine”, 

(s) Inserted by D.C. Dept, notification 
No. 1187-ORi42, dated the 2nd March, 
1942. 


intention to shout the slogan might be given 
up at any time before the offence is actually 
committed. Heijce mere expression of an 
intention is not an offence. 1941 A. L. J. 
687=1942 All. 121=1. L. R. (1942) All. 
,141; see also 1941 Lah. 301=43 P.L.R. 396 
=I.L.R. (1941)' Lah. 796. 

R. 35 (1) (b).— Damage to telephone posts 
or to its line falls within R. 35 (1) (&), 
as the word “telegraph” in that clause in- 
cludes tel^hone line and posts by virtue of 
its definition in S, 3 of the Telegraph Act. 
The amendment of cl. (6) by the addition 


of the words “telegraph line or post” made 
by a notification issued on the 14th August, 
1942, is only intended ejt: ahundanii cautela 
to make the meaning of the original word 
“telegraph” clear. 1945 N.L.J. 191. See 
also (1945)’ A.W.R. (H.C.) 178 (Build- 
ing used for postal services and for storing 
grains is used for Government purposes). 

Rb. 35 (4) AND 38 (5) : AppuaA^BiUTY— 
Bringing about strike of mill-workers. — 
A person who brings about a strike by mill- 
workers engaged in a war industry with the 
object of impeding the war effort would be 
guilty of an ofEence under R. 35 (4) read 
with R, 38 (5). But where the notice for 
calling the strike is to remedy the real or 
supposed grievances of the workers result- 
ing from an arbitrary exercise of the emplo- 
yer's power of dismissal without a fair in- 
quiry or reasonable warning there is a law- 
ful excuse for the strike and the person 
calling the strike would not be guilty, even 
though he knows that as a result of the 
strike essential war work would be impeded. 
(1942) 2 M.L.J, 718=1942 Mad. 735. ^ 

R. 35 (4)^ — Conviction under R. 35 (4) 
read with S. 149, I. P. Code, is legal. , 1944 
P.W.N. 120=23 Pat. 139=1944 Pat. 211 
=1944 P.W.N. 120. 
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sons engaged 
the enemy. 


in 


pmishable with imprisonment for a term which may extend to seven years, or 
with fine or with both]. 

»• (') ^ 

cations. knowingly — 

(o) cause interference with the sending or receiving of communications 
by post, telegraphy (including wireless telegraphy), telephony (including wireless 
telephony) or television; pr 

(6) intercept any postal, telegraphic or telephonic communication. 

(2) If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to five years t[or 
with fine or with both]. 

... 37. [Eng. Def. R. 4.] (1) No person having 

Communications with per- reasonable cause to believe that such o&er person is 
assis mg gngaggjj Jq assisting the enemy, shall communicate or 
associate with any other person. 

(2) In any proceedings taken by virtue of sub-rule (1), it shall be a de- 
fence for the accused to prove that the purpose of the communication or associa- 
tion in question was not prejudicial to the defence of British India, to the efficient 
prosecution of war or to the public safety, 

(3) If any person contravenes any of the provisions of this rule, he shall 
be punishable wifii imprisonment for a term which may extend to five years t[or 
with fine or with both]. 

ii[37-A. (1) The Central Govemm^t or the Provincial Government, if it 
is satisfied that any articles or articles of any class or 
i.,f description are likely to assist the enemy to obtain in- 
an«”to the raemy?'^ ~ formation of military value or otherwise to facilitate 

the preparation ,or carrying out of hostile operations, 
may by order make provision — 

(a) for requiring any person who has any such article in his possession 
or under his control to report the fact to such aumorily as may be specified in the 
order; 

(&) for prohibiting or restricting the acquisition, sale, distribution, pos- 
session or disposal of such articles ; 

(c) for requiring such articles to be placed in the custody of such autho- 
rity as may be specified in the order ; 

(d) for authorising or requiring the destruction of such articles; 

(e) for such incidental and supplementary matters as appear to the Cen- 
tral Government or the Provincial Government, as the case may be to be necessary 
or expedient for the purposes of the order. 

(2) If any person fails to comply with any order made in pursuance of this 
rule, he mall be punishable with imprisonment for a term which may extend to 
three years, or with fine, or with both.] 

(1) No ^‘*^out lawful autho- 

munications. excuse. 


LEG. REF. 

(f) Substituted by D. C. Dept, notifica- 
tion No, 701-OR|41, dated the 15lh Febru- 
ary, 1941, for the ’words “and shall also be 
liable to fine**. 

Notification 

No. 1036-OR|41, dated the 10th September, 
1941. 


R. 38 (1) (a) : Offence punishable un- 
der — ^Facts to be proved by the prosecution, 
0 "^*^ make a case punishable under 

R, 38 (a),, the prosecution is bound to prove 
that the act committed which is the basis 


of the charge was committed without law- 
ful authority or excuse. 1943 All, 15=1. 
L.R. (1942) All. 919. 

R. 38 (1) only prohibits the doing of a 
prejudicial act without lawful authority or 
excuse; it does not require that the excuse 
should be reasonable or just So long as a 
strike is not prohibited by law, any excuse 
which is not unlawful would be sufficient to 
take it out of the category of the mischiefs 
contemplated by R. 38 (1) (a), though 
it may be a prejudicial act as defined in 
, R. 34 (W. 46 Bom.L.R. 444=A.LR. 1944 
Bom. 
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(a) do any prejudicial act ; or 

(b) obtain, collect, record, elicit, make, print or publish, or distribute or 
communicate by any means whatsoever to any other person, any information likely 
to assist the enemy H or 

(c) make, print, publish or distribute any document containing, or spread 
by any other means whatsoever, any prejudicial report ; or 

(d) make, print, produce, publish or distribute any publication contain- 
ing, or communicate to any person by any means whatsoever, any confidential 
information. 

(2) The author, editor, printer and publisher .of, and any person who 
otherwise makes or produces, any information likely to assist the enemy,' any 
confidential inforaiation or any prejudicial report, and any person who distri- 
butes or sells any information or report of that nature, knowing it to bg of such 
nature, shall be deemed to have contravened this rule. 

(3) Any person who exhibits, or causes ,or allows to be exhibited, to the 
public or to any section of the public any unauthorised cinematograph film con- 
taining any information likely to assist the enemy, any confidential information 
or any prejudicial report or any refe^^ence to or representation of any such infor- 
mation or report and the licensee of any building or other premises licensed under 
the Cinematograph Act, 1918, for giving exhibitions by means of a cinematograph, 
and the occupier, or, if there is no occupier, the owner, of any other building, or 
other premises, in or on which any unauthorised cinematograph film as aforesaid 
is exhibited shall be deemed to have contravened this rule. 

(4) The proprietor, manager or any other person in control of any place 

in which, and every person who takes part in any public performance of any play, 
pantomime, drama or recitation in the course of which any confidential informa- 
tion, any information likely to assist the enemy or any prejudicial report is pub- 
lished shall each be deemed to have contravened this rule. * 

(5) If any person contravenes any of the provisions .of this rule, he shall 

be punishable wdth imprisonment for a term which may extend to five years v[or 
with fine or with both] : ■ 

Provided that in any proceedings arising out of a contravention of this 
rule, — 

LEa. BEP. 

(v) Substituted by D.C. Dept, notifica- 
tion No. 701-OR|41, dated the iSth Febru- 
ary, 1941, for the words **and shall also be 
liable to fine”. 

Charge of offence amounting to sedi- 
tion-— Cognisance ON report of public ser- 
vant. — ^Where a person is charged under R. 

38 (1) (a) for doing a prejudicial act within 
the meaning of R. 34 (6) Ce) and (k), 
which might amount to sedition, the Court 
is competent to take cognizance of the of- 
fence on the report in writing of a public 
servant as required by R. 130 (1), It is 
not necessary that a complaint should be 
made by order of or under the authority of 
the Provincial Government. (1940) 2 M. 

LJ. 830=1941 Mad. 363=ir.L.R. (1941) 

Mad. 169. 

R. 38 (1) (a) (5) : Sedition— What 
constitutes— Discussion of current poli- 
tics IN THE language USUALLY USED FOR 
SUCH PURPOSE,— The essence of the offence 
of sedition as defined in the I.P. Code — ^in 
this respect there is no difference between 
offences under the Code and under the De- 
fence of India Rules— consists in the inten- 
tion with which the language is used. Such 

Cr« 45 


intention has to be judged primarily by the 
language used. To arrive at a conclusion 
as to the intention, the Court must have re- 
gard to the class of audience to which and 
the circumstance in which the speech was 
made,- It must then decide as to the pro- 
bable effect of the spwch. The speech must 
be read as a whole in a fair, free and libe- 
ral spirit. Ordinarily it should be difficult 
to found a charge of sedition upon ideas, 
sentiments and expressions which have be- 
come a part and parcel of the normal politi- 
cal life of the country and which do not 
excite people to disorder, \A^ere the main 
and accepted object of a speech was to sup- 
port Pakhistan and not to create any anti- 
British feeling, the act that certain reflections 
are cast upon the British Government by 
certain arguments used would not render 
the speech seditious even though the argu- 
ment might be unfounded in fact and its 
logic open to doubt and challenge. 1943 
A.L.J. 168=1943 A. 244=I.L.R. (1943) 

A. 429. r t. 

R. 38: Burden of proof.— In a charge 
under R. 38, the prosecution is bound to 
prove that the act committed .by the ac- 
cused which is the basis of ffie charge 
against the accused was committed with* 
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> (o) in relation to the making or printing of any document or informa- 

tion, it shall be a defence for the accused to prove that the said document or in- 
formation was made or printed, as the case may be, — 

(i) before the Ordinance came into force, or 

(tt) with the permission or undw die authority of Government, or 

(Hi) as a proof intended for submission to Government or to a person 
or authority designated by Government in this behalf with a view to obtaining 
permission for its publication : 

(&) in relation to the publication of any document or information it shall 
be a defence for the accused to prove that the said document or information 
was published — 

(1) before the Ordinance came into force, or 

with the pennission or under the authority of Government. 

w[38-A. (1) No person shall, without lawful 
Prohibition of publishing authority, make, print, publish Or distribute any docu- 
enemy ment containing, or spread by any other means what- 
soever, any matter derived from an enemy source. 

(2) In any proceedings arising out of a contravention of sub-rule (1), 
where it appears to the court that the substance of any matter — 

(1) broadcast from any wireless broadcasting station operated or control- 
led by the enemy, or 

(«) published in any leaflet dropped from the mr or otherwise distributed 
by the enemy, 

is at any subsequent time reproduced, whether in the same or a diflEerent form 
and whether yrith or without any comment, in any document, the Court may 
presume that the matter contained in the document is derived from any enemy 
source. 

(3) If any pCTson contravenes the prorisions , of, this rule, he shall be 
punishable with imprisonment for a term which may extend to five years, or with 
fine, or with both.] 

x[38-B. (1) If in the opiqion of the Provincial Government any local 

Control of local author!- authority hw used or is l&dy to use its local fimd, 
ties. or has employed or permitted or is likely to employ 

or permit, any of its officers, members or servants to 
act, in furtherance of any activity {)rejudicial to the defence of British India, 
the public safety, the maintenance of public order, the efficient prosecution of 
war,^ or the maintenance of supplies and sendees essential to the life of the com- 
munity, pr has passed any resolution approving of or supporting any such acti- 
vity, or has failed to carry out any .orders or direction lawfully made or given 
to it, the Provincial Government may by order supersede the local authority fpr 
such period as may be specified in the order. 

(2) When an order of supersession has been made under sub-rule (1) — 

(a) all the members of the local authority shall, as from the date of super- 

session, vacate their offices as such members ; 

(&) all the powers and duties which may, by or under any law for the 


LEG. REF. 

(w) Inserted by D.C. Dept, notification 
No. 1367-ORI42, dated the 8th 194Z 
M Inserted by D. Dept. Notification 
No. 1S36-SM|42, dated the 8th August 1942. 

out lawful authority or excuse. In the 
absence of proof that the excuse put for- 
ward by the accused (strikers) was not 
lawful, their conviction cannot be sustain- 
ed. 46 BomX.R. 444=:A.I.R. 1944 Bom. 
248. 

R. 38 (S).— (iS'ee Notes under Rr. 34, 35, 


supra. 

Bringing about a strike by mill-workers 
engaged in war industry may amount to 
an oflEence under R. 35 (4) read with this 
sub-rule (5). (1942) 2 M.L.J. 718=1942 
Mad. 735. 

R. 38-B.— A complaint of an offence 
under this rule must be made by a person 
properly authorized. A complaint by an 
officer whose authority is conferred subse- 
quent to the complaint cannot be hdd to 
have been validly filed. 45 Bom.L.R. 572 
=1943 Bom. 314. 
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time being in force, be exercised or performed by or on behalf of the local autho- 
rity shall, until the local authority is reconstituted in pursuance of an order under 
clause (6) or clause (c) of sub-rule (3), be exercised and performed by such 
person or persons as the Provincial Government may direct : 

“Provided that any such person may direct — 

(i) that any such power or duty which immediately before malfing the 
order of supersession was by or under any such law exercised or performed on 
behalf of ,the local authority by any other person or authorit}’- shall be exercised or 
performed on his behalf by that other person or authority; 

(ii) that any such power or duty, whether or not it was so exercised 
or performed, shall be exercised or' performed on his behalf by such person or 
authority as he may specify in this behalf,” (D.D. No, S-DC (63144), dated 
29-4—1944, Gazette of India, Pt. I, S. 1, p. 562.) 

(c) all property vested in the local authority shall, until the local autho- 
rity is reconstituted in pursuance of an order under clause (6) or clause (c) 
of sub-rule (3), vest in Ae Provincial Government. 

(3) On the expiration of the period of supersession specified in the order 
under sub-rule (1), the Provincial Government may — 

(a) extend the period for such further term as it may consider necessaiy; 

(b) by order direct that the local authority shall be reconstituted in the 
manner provided for the constitution of the authority by or under the law" relating 
thereto, and in such case any persons who vacated their ofi&ces under clause (a) 
of sub-rule (2) shall not be deemed disqualified for election, appointment or nomi- 
nation, unless in any particular case the Provincial Gtovemment in the order so 
directs ; or 

(c) by order direct that the local authority shall subject to any exception 
which may be specified in the order (any vacancy, occasioned by such exception 
being regarded as a casual vacancy) be reconstitute'd by the persons who vacated 
thdr offices under clause (a) of sub-rule (2), and shall recommence functioning 
as if it had. not been superseded : 

Provided that the Proi^incial Government may at any time before the expi- 
ration of the period of supersession, whether as originally specified under sub- 
rule (1) or as extended under this sub-rule, make an order under clause (b) 
or clause (c) of this sub-rule.] 


Illegal possession of cer- 
tain information and publi- 
cations. 


39. (1) No person shall, without lawful autho- 

rity or excuse, have in his possession — 


JR.. 39 is not ultra vires, 47 Bom.L.R. 
339; 47 Bom.L.R. 79. 

R. 39: “PREjuDiaAL”i— D uty of Coukt* 

TO DECIDE PREJUDiaAL CHARACTER. — ^Under 

R. 39, it is for the Court and not for the 
Provincial Government to defetoine whe- 
ther or not a document is prejudicial. The 
fact that the document has been proscribed 
by a Provincial Government is not a rele- 
vant fact in the case of a prpsecution under 
R. 39. 22 Pat. 549=1943 Pat. 389,- 

R, 39 (1) : “Possession"— Meaning of. — 
There is no authority or warrant for hold- 
ing that “possession" in R. 39 (1) is to be 
looked at very much more stringently than 
under the ordinary law. The word must be 
given its ordinary meaning; if there are 
words with a technical legal meaning they 
must be given their ordinaiy legal meaning, 
unless the context' or an express definition 
necessitates their being given some other 
meaning. The accused was prosecuted 
under R, 39 for being in possession of a 


book containing a prejudicial report on the 
^ound that the book in question was found 
in a trunk which was common to him and 
to his elder brother in a room occupied by 
both of them. There was nothing in the 
book to identify it as the property of one 
brother rather than the other. Held, that 
in the circumstances, it must be held that 
the prosecution had failed to prove that the 
book was in the possession of the accused; 
and he could not therefore be convicted. 
22 Pat. 549=1943 Pat. 389. Where a hus- 
band and wife are living together, prima 
facie, a box containing documents would be 
in possession of the husband, and the mere 
fact that when he is absent he has left the 
keys with his wife or diat there were letters 
in the box addressed to the wife does not 
mean that she was in joint possession of all 
the contents of the box. The fact that the 
wife is literate is irrelevant 1S>44 Bom. 
125, 
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i^a) any information likely to assist the enemy or any confidential infor- 
mation ; or 

(b) any document containing any prejudicial report ; or 

(c) any unauthorised cinematograph film of the nature described in sub- 
rule (3) of rule 38. 

(2) Any person who, without lawful authority or excuse, has on any 
premises in his occupation or under his control any document containing any 
information likely to assist the enemy, any confidential information or any pre- 
judicial report shall, unless he proves that he did not know, and had no reason 
to suspect, .that the said document contained any such information or report as 
aforCvSaid, or that the said document was on such premises without his know- 
ledge or against his consent, be deemed to have contravened this rule.] 
z[(3) ^ ^ ^ 

(4) The licensee of any building or other premises licensed under the 
Cinematograph Act, 1918, and the occupier, or, if there is no occupier, the 
owner, of any other building or other premises, in or on which any unauthorised 
film as aforesaid is found, shall, unless he proves that the said unauthorised film 
wsiS in or on such building or other premises without his knowledge or against 
his consent, be deemed to have contravened this rule. 

(5) In any proceedings arising out of a contravention of this rule in 
respect of the possession of any document or information, it shall be a defence 
for the accused to prove that the said document or information — 

(a) was in his possession with the permission or under the authority of 
Government ; or 

(fe) was a proof prepared by or for him for submission to Government 
or to a person or authority designated by Government in this behalf with a view 
to the obtaining of permission for its publication ; or 

(c) was published before the Ordinance came into force. 


LEG. REF. 

( 3 ;) Substituted by D.C. Dept, notifi- 
cation No. S20“OR|40, dated the 16th 
November 1940, for the original sub-rule 
( 2 ). 

(s) Sub-rule (3). omitted by D.C. Dept, 
notification No. 5^-0 R| 40, dated the 16th 
November 1940. 


R. 39 (2) ; “Tx his occupation or 

UNiyER HIS ■ control’— MEAN lNfi OF.— The 
expression “control” in R. 39 (2) is used 
to represent something different from occu- 
pation and is intended to coyer ilie case of 
a person who is not in physical occupation 
of premises, but, by virtue of his title or 
other circumstances, is in a position to exer- 
cise effective 'control over the premises. 
“Occupation” must be taken to mean effec- 
tive occupation, that is to say, such an oc- 
cupation as gives the alleged occupant effec- 
tive control over the premises in question. 
Where more than one person are together 
using premises which cannot be sub-divided 
into separate parts each in ihe exclusive 
occupation of one person. 'no one can be said 
to be in occupation of the premises within 
the meaning of R. 39 ( 2 ). 22 Pat. 549= 
1943 Pat. 389. also 1944 Bom. 125. 
No doubt, a wife, in a loose sense occupies 
the house in which she lives with her hus- 
band. But when R. 39 speaks of a person 
in occupation it means legal occupation. 
The natural presumption would be that the 
husband is the occupier unless it is shown 


that the wife is the occupier and he is a 
mere appendix to her. If he is, the occu- 
pier, the house is under his control. 1944 
Bom. 125.* 

"Occupation” in R. 39 (2) contemplates 
physical occupation rather than occupation 
in the sense of being the legal tenant or 
other person who may be looked to for 
payment of taxes, etc. Where on a search 
of a room shared by the accused, a Hindu 
co-parcener, and his elder brother who was 
the manager of the joint family a large 
quantity of highly prejudicial literature is 
found and the accused is charged with 
’unlawful possession of prejudicial literature, 
the burden is on the accused to prove his 
innocence and it is not necessarj^ for the 
prosecution to prove that the accused was 
in sole occupation of the premises where 
the literature was found. Joint occupation 
with another is sufficient “occupation” for 
purposes of R. 39 ( 2 ). 57 L.W. 466= 
(1944) 2 M.L.J. ISO. 

When a document containing any pre- 
judicial report is found in a house or pre- 
mises jointly occupied by several persons, 
every such occupant will be deemed to 
have contravened R. 39 (I) (b) of the 
Defence of Rules, unless he Droves that he 
did not know and had no reason to suspect 
that the said document contained any pre- 
judicial report, or that it w'as m such house 
or such premises without his knowledge or 
against his consent. The burden is on the 
accused. 47 Bom.L.R. 79. 
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(6) If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to three years 
a [or with fine or vrith both]. 

b[40. (1) Where in the opinion of the Central Government or the Pro- 

overnment any document made, printed or 
whether before or after the Ordinance came 
contains any confidential information, any 
information likely to assist the enemy or any prejudicial report, that Government 
may by order, — 

c[(a) require the editor, printer, publisher or person in possession of 
such document to inform the authority specified in the order of the name and 
address of any person concerned in the supply or communication of such infor- 
mation or in the making of such report; 

(6) provide for the safe keeping by persons in possession of such docu- 
ment and copies thereof ; 

(c) require the delivery of such document and any copy thereof to an 
authority specified in the order ; 

fi[(rf),] prohibit the further publication, sale or distribution of such docu- 
ment e[of any extract therefrom or of any. translation thereof], including, in the 
case .of a newspaper or other periodical, the publication, sale or distribution of any 
subsequent issue thereof ; 

«-![(<?)] declare such document and f [every copy or translation thereof 
or extract therefrom] , to be forfeited to His Majesty. 

Explanation , — In this rule, ‘document’ includes gramophone records, 
sound tracks and any other articles on which sounds have been recorded with a 
view to their subsequent reproduction.”] 

(2) Where in pursuance of sub-rule (1) any document is required to 
be delivered to a specified authority, that authority may enter upon and search 
any premises whereon or wherein such document or any copy thereof is or is 
reasonably suspected to be. 

(3) Where in pursuance of sub-rule (1) any document has been declared 
to be forfeited to His Majesty, any police officer may seize any copy thereof, 
wherever found in British India and any Magistrate may by warrant authorise 
any police officer not below the rank of Sub-Inspector to enter upon and search 
any premises whereon or wherein such document or any copy thereof is or is 
reasonably suspected to be. 

(4) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a terni which may extend to three years 
g [or with, fine or with both] . 

41. li[(l) The Central Government or the Provincial Government may, 


-Proscription, -etc., of cer- 
tain documents. 


vincial Gi 
published, 
into force 


LEG. REF. 

(fl) Substituted by D.C. Dept, notifica- 
tion No. 701-ORI41, dated the ISih Febru- 
ary 1941, for the words “and shall also be 
liable to fine”. 

(b) Substituted by D.C. Dept, notifica- 
tion No. 347-OR140, dated the 14Lh June 
1940, for the original rule 40. 

(c) Substituted by D.C. Dept, notifica- 
tion No. 1134-OR141, dated the 28th Febru- 
ary 1942, for original clause (ti) of sub- 
rule (1) of rule 40. 

(d) Re-lettered for clauses (b) and (r) 
by D.C. Dept notification No. 1134|ORl41, 
dated the 28th February; 1942. 

(>e) Inserted by D, Dept, notification 


No. 1574-OR|42, dated the 19th September 
1942. 

(e-1) Re-lettered for clauses (b) and (c) 
by D.C. Depl. Notification No. 1134-ORI 
41, dated the 28th February' 1942. 

(/) Substituted by D. Dept notification 
No. 1574-OR|42, dated the 19th .September 
1942 for the words “every copy thereof", 

(ff) Substituted by D.C. Dept, notifica- 
tion No. 701-ORI41, dated the 15th Febru- 
ary 1941, for the words “and shall also be 
liable to fine”. 

(70 Substituted by D. C. Dept, notifica- 
tion No. 583-OR|40, dated the 21st October, 
1940, for the original sub-rule (1). 
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for the purpose of securing the defence of British 
Power to impose censor- j^dia, the public safety, the maintenance of public 
® order or the eflBcient prosecution of war, by order 

addressed to a printer, publisher or editor, or to printers, publishers and editors 
generally, — 

(а) require that all matter, or any matter relating to a particular sub- 
ject or class of subjects, shall, before being published in any document or class 
of documents, be submitted for scrutiny to an authority specified in the order; 

(б) prohibit or regulate i[the making] or publishing of any document 
or class of documents, or of any matter relating to a particular subject or class 
of subjects, or the use of any j.[’press, as defined in the IncEtaii Press (Emer- 
gency Powers) Act, 1931].] 

(2) If any person contravenes any order made under sub-rule (1), then, 
without prejudice to any other proceedings which may be taken against Sjuch 
person, the k[ Government making the order] may declare to be forfeited to 
His Majesty every copy of any document published or made in contravention 
of such ordeV and any 1 [press, as defined in the Indian Press (Emergency Powers) 
Act, 1931, used in the making] of such document. 

(3) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to five years 
^'[or with fine or with both]. 

42. (1). For the purposes of this rule, the expression "Controller^' means 

Publication of inver^tions the Controller of Patents and Designs appointed 
and designs. . under the Indian Patents and Designs Act, 1911. 

(2) Where, either before or after the coming into force of the Ordinance, 
an application has been made to the Ccmtroller for the grant of a patent or the 
registration of a design, the Controller, if he is satisfied that it is expedient for 
the defence of British India or the efficient prosecution of the war so to do, may, 
notwithstanding an 3 rthing contained in the Indian Patents and Designs Act, 1911, 
omit to do or delay. the doing of anything which he would otherwise be required 
to do in relation to the application, and by order, prohibit or restrict the publi- 
cation of information with respect to the subject matter of the application, or 
the communication of such information to particular persons or classes of persons. 

(3) No person shall, except under the authoritv of a written permit granted 
by the Controller, make an application for the grant of a patent, or the registra- 
tion of a design, n[in any country or place not included in His Majesty's Domi- 
nions and not being an Indian State.] 

(4) If, in the opinion of the Central Government, it is necessary or ex- 
pedient for the defence of British India or the efficient prosecution of the "war 
so to do, the Central Government may bv order require any person to furnish to 
siuch authority or person as may be specified in the order, any such information 
in his possession relating to anv invention, design or process as may be specified 
in the order or demanded of him by the said authority or person. 

(5) The right of a person to apply for, or to obtain, a patent in* respect 
of an invention, or registration in respect of a design, shall not be prefudiced 
by reason only of the fact that the invention or design has previously been com- 


LEG. REF, 

(i) Substituted, by D. Dept, notification 
No. 1567-OR|42, dated the I2lh September 
1942, for .the word “printing”. 

(;) Sbbsf'ituted by ibid., for the words 
“printing press”. 

(k) Sub'itituted by D.C. Dept, notifica- 
tion No. 583-ORI40, dated the 21st October, 
1940, for the words 'Trovincial Government”. 

(0 Substituted by D. Dept, notification 
No. 1567-0R|42, dated the 12th September 


1942, for the words "printing press or o^hcr 
apparatus used in the making or publica- 
tion”. 

(wi) Substituted bv D. C. Dept, notifi- 
cation No. 701-OR141, dated the 15th 
February, 1941, for the words “and shall also 
be liable to fine”. 

(n) Substituted by D.C. Dept, notifica- 
tion No. 370-ORi40,^ dated the 14th March, 
1940, for the words “in any foreign country”. 
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mtmicated to an authority or person in compliance with any order given under 
sub-rule (4), or used by an authority or person in consequence of such communi- 
cation, and a patent in respect of an invention, or the registration of a design, 
shall not be held to be invalid by reason only of the fact that the invention or 
design has been communicated or used as aforesaid. 

(6) In connection with the making, use or exercise of any invention or 
design on behalf of, or for the services of the Crown (whether by virtue of the 
Indian Patents and Designs Act, 1911, or otherwise), the Central Government 
may by order authorise the use of any drawing, model, plan, specification, or other 
document or information in such manner as appears to the Central Government 
to be expedient for the defence of British India or the efficient prosecution of the 
war, notwithstanding anything to the contrary contained in any licence or agree- 
ment ; and any licence or agreement, if and in so far as it confers on any person, 
otherwise than for the benefit of the Crown, the right to receive any payment in 
respect of the use of any document or information in pursuance of such an autho- 
risation, shall be Inoperative. 

(7) If any person contravenes any of the provisions of this rule, o[or any 
order made thereunder] he shall be punishable with imprisonment for a term 
which may extend to five years P[or with fine or with both], 

43. Whenever the Provincial Government, is of opinion that any play, 

pantomime or other drama performed, or about to be 
Control of dramatic per- performed, in a public place contains any prejudicial 
formances. report, Or is calculated to instigate the commission of 

a prejudicial act, it may, by order, prohibit the performance ; and thereupon the 
provisions of sections 4 to 9 of the Dramatic Performances Act, 1876, shall apply 
in relation to any such performance as they apply in relation to any performance 
prohibited by the Provincial Government under section 3 of that Act: 

Provided that any person who commits in relation to any order made in 
pursuance of this rule any of the oflfences specified in sections 4 and 6 of the 
Dramatic Performances Act, 1876, shall be punishable with imprisonment for a 
term which may extend to three years P-1 [or with fine or with both]. 

44. (1) The Central Government or the Provincial Government may by 

_ , , . . order declare any unauthorised cinematograph film 

cinema o- cinematograph film which is imported into 

^ ^ ‘ „ British India in contravention of any order made 

under these Rules to be forfeited to His Majesty. 

(2) Where in pursuance of sub-rule (1) any cinematograph film has been 
declared to be forfeited to His Majesty, any police officer may seize such film 
wherever found q[in British India] and any Magistrate may by warrant authorise 
any police officer not below the rank of sub-inspector to enter upon and search 
any premises whereon or wherein any such film is or is reasonabty suspected 
to be. . ' . - 

Control of cinematograph r[44-A. (1) In this rule- 

exhibitions. 

(a) "approved film’ means a cinematograph film approved for the pur- 
poses of this rule by the Central Government ; 

f(6) "‘Cinema theatre” means a place licensed under the Cinematograph 
Act, 1918, for the Exhibition ^f cinematograph films but excludes a cinema theatre 


LEG. REF. 

( 0 )' Inserted by D.C. Dept, notification 
No. 1SOO-ORI42, dated the 18th July, 1942. 

(p) Substituted by D.C. Dept, notifica- 
tion No. 701-OR|41, dated the 15th Febru- 
ary, 1941, for the words “and shall also be 
liable to fine”. . 

(^-1) Substituted by D.C. Dept. Notifi- 
cation No- 701-ORI41, dated the X5th Fe- 


bruary, 1941, for the words* “and shall also 
be liable to fine”. 

(g) Inserted by D.C. Dept, notification 
No. 347-ORI40, dated the 26th February, 
1940. 

(r) Inserted by Defence Dept. Notifica- 
tion No. S-DC. (24)|43, dated iSth May, 
1943. 
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exclusively reserved for the members of His Majesty’s forces and their families 
accompanying them.] ' (See Gazette of India, Pt. I, Sec. 1, dated 7th July, 1945, 
P-877). 

(c) 'exhibitor* means a person carrying on the business of exhibiting 
cinematograph films to the public. 

(2) Every exhibitor shall cause to be exhibited at each performance given 
after the 14th September, 1943, in every cinema theatre under his control one or 
more approved films the total length of which is not less than two thousand feet. 

(3) Every exhibitor shall comply^ with any directions which the Central 
Government may by general or special order give as to the manner in which 
approved films shall be exhibited in the course of any performance. 

(4) If any person contravenes the provisions of this rule, he shall be 
punishable with imprisonment for a term which may extend to one year or with 
fine or with both.] 

[(S) The Central Government or the Provincial Government may autho- 
rise any officer to enter and inspect a cinema theatre at any time with a v^ew to 
satisfy himself that the provisions of the rule are complied with. 

(6) If a licensing authority under the Cinematograph Act, 1918, is satis- 
fied that a person holding a license thereunder has contravened the provisipns of 
this rule he may, notwithstanding anything contained in that Act and whether or 
not the person holding the license has been proceeded against under sub-R. (4), 
revoke the license.] {Gazette of India, Pt, I, Sec. 1, dated 14th July, 1945, 
p, 917). 

45. (1) Subject to any exemptions for which provision may be made by 

order of the appropriate Government, no person 
control of photo- shall, except under the authority of a written permit 
graphy. granted by or on behalf of that Government, — 

(a) have with him a camera or any material for making a sketch, plan, 
model or other representation in, or in the vicinity of, any prohibited place, 
protected place or protected area or any other place or area notified in this behalf 
by .the Central Government, being a place or area in relation to which the restric- 
tion of photography s[or the making of representations] appears to that Govern- 
ment to be expedient in the interests of the defence. of British India; or 

(b) make any photograph, sketch, plan, model or other representation — 

(1) of a prohibited place, protected place or protected area, or of any 
part of, or object in, any such place or area; 

(w) of an object of any such description, as may be specified by order 
of the Central Government ; 

(Hi) of, or of any part of, or object in, any such place or area in British 
India as may be notified by the Central Government in pursuance of clause (a) 
of this sub-rule. 

(2) In any proceedings arising out of a contravention of clause (a) of 
sub-rule (p, it shall be a defence for the accused to prove that at the dale of the 
contravention application had been made by him for the first time for the neces- 
sary permit in relation to the camera or other article in respect of which the pro- 
ceedings are taken, and that the application was still pending at that date. 

(3) The appropriate Government may, by general or special order, make 
provision for securing that photographs, sketches, plans and other repre.senlalions 
made under the authority of a permit granted in pursuance of sub-rule (1), shall 
not be published unless and until they have been submitted to, and approved by, 
such authority or person as may be specified in the order; and may retain, or 
destroy or otherwise dispose of, anything submitted as aforesaid. 


LEG. REF. 

(s) Inserted by D.C. Dept, notification 


Mo, 361-OR|40, da'ted the 4th March, 1940. 
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If in, 01 in the vicini^' of, any place or area to which this rule or any 
notification issued in pursuance of this rule applies, any person is found in posses- 
sion of a camera or material for making a sketch, plan, model or other repre- 
sentation, then, without prejudice to the provisions of sub-rule (5) or to any 
other proceedings which may be taken against him, such camera or other material 
shall be liable to forfeiture. 

(5) If any person contravenes t[any order made under this rule], he shall 
be punishable with imprisonment for a term which may extend to five years ufor 
with fine or with both.] 

v[(6) In sub-rules (1) and (3), the expression “appropriate Gowm- 
ment” means the Central Government, and except in relation to any prohibited 
place or to any place or area declared by the Central Government to be a protected 
place or protected area, includes also the Provincial Government.] 

.. . Government eerffiee 

Companies Act, 1913. that the disclosure— 

(1) of any matter required by sub-section (1) of section 93 of the Indian 
Companies Act, 1913, to be stated in a prospectus issued by or .on behalf of .a com- 
pany or by or on behalf of any person who is or has been engaged or interested 
in the formation of the company, or 

(2) of the contents of a contract for the inspection of which or of a copy 
of which a time and place is required by clause (I) of the said sub-section to bte 
stated in the prospectus, . 

would be prejudicial to the defence of British India, the public safety, the main- 
tenance of public order or the efficient prosecution of war or to the maintenance 
of supplies and services essential for the life of the community, the requirements 
of the said sub-section (including the requirements of the said sub-section read 
with sub-section (2) of section 96 of the said Act) shall be deemed to have been 
complied with by the annexing to the prospectus of a copy of the certificate, and 
no matter to which the certificate relates shall be stated in the prospectus, nor 
shall any contract to wluch the certificate relates or any copy thereof be made 
available for inspection.] 

n , . - ,i- .• x[ 45-B. (1) This rule applies to any of the 

of^hf{ormaii«i‘ rSlnf to foUowing undertaldngs carried on in India by any 
certain undertakings. person ,or authority whatsoever (including Govern- 

ment) : — 

(i) Undertakings for the supply of electricity, 

(«) Inland water transport undertakings, 

(Hi) Port, harbour, dock or pier imdertakings. 

(2) No person shall publish, or cause or allow to be published, in British 
India the accounts, or any copy thereof or extract therefrom, of any undertaking 
to which this rule applies, or any report or other document, or any copy thereof 
or extract therefrom, relating to the operation of the undertaking which discloses 
any information contained in any such accounts or any statistical or other infor- 
mation relating to the progress of the undertaking. 

(3) Nothing in sub-rule (2) shall, unless the Central Government by 
general or special order .otherwise ffirects, be deemed — 

(a) to relieve any person carrying on an undertaking to which this rule 
applies from any obligation to furnish to Government or to any Government 


LEG. REF. 

(0 Substituted bj* D. C. Dept. notifi<^- 
tion No. 1500-OR142. dated the 18th July, 
1942, for the words “any of the provisions 
of this rule*'. ^ 

(«) .Substituted by D. C. Dept, notifica- 
tiott No. 701-ORI41, dated the iSth Febra- 
ary, 1941, for the words “and shall also 
be liable to fine”. 

Ck. C. 46 


(v) Substituted by D, C. Dept, notifica- 
tion No. 1019-DR13|41, dated the lllh 
April, W2, for the original- sub-rule (b) of 
rule 45. 

(w) Inserted by D.C. Dept, notification 
No. S30-ORI40, dated the 23rd July, 1940. 

(jr) Substituted by No. 5-D,C. (2)|43, 
dated 26th February, 1944. 
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authority such accounts, reports or documents, or copies thereof, or extracts 
therefrom ; 

(&) to prohibit the publication of such accounts, reports ,or documents, or 
copies, thereof, or extracts therefrom, to — 

(1) Government ; 

(ii) any Government or local authority ; 

(Hi) the members of a local authority where the undertaking is carried 
oh by the local authority ; 

(w) the directors or mana g ing agents of a company where the under- 
taking is carried on by the company ; 

(v) the auditors of the accounts of the undertaking ; 

(vi) such other persons, or in such circumstances, as may be authorized 
by the Central Government; 

(c) to apply to the publication by or on behalf of any person carrying 
on an inland water transport underlaMng or any time-table relating to sud& 
undertaking; 

(d) to prohibit inspection of such accounts, reports or documents, or 
copies thereof, or extracts therefrom, at the ofSces of the undertaking .by any 
person who but for this rule would have been entitled to obtmn, receive or inspect 
such accounts, reports or documents, or to receive information as to the contents 
thereof, and who shall have gfiven tP the undertaking not less than seven days’ 
prior notice in writing of his desire to inspect the same. 

(4) 'Wliere publication is made under the provisions of sub-rule (3) to 

the members of a local authority or to the directors or manai^ng agents of a 
company, shch publication shall only be made if the accounts, reports or docu- 
ments are dearly marked with a statement that they are confidential and not to 
be published to any person other than another member of the local authority or 
another (firector or a member of the managing agents of the company, as the case 
may be. . 

(5) Notwithstanding anything contained in the Indian Companies Act, 
1913, a Registrar of Joint Stock Companies may in his discretion refuse to allow 
inspection, or to grant copies, of any such accounts, reports or documents as are 
referred'to in sub-rule (2). 

(6) If any person coiitravenes any of the provisions of this rule, he shall 
be punishable with fine which may extend to one Aousand. rupees.] 

[45-C. Control of publication of information relating to wrecks. — (1) If 
a receiver of wreck is of opinion that Ae publication of a notification under 
section 267 of Ae Indian MerAant Shipping Act, 1923, in respect of any wreck 
taV <»n possession of by him may in any way assist Ae enemy or prejudice Ae 
efficient prosecution of Ae war, he shall refer Ae njatter to the Central Govern- 
ment and Aall not publish Ae notification required by that section unless directed 
to do so by Ae Central Government. 

(2) On recdring a report under sub-R. (1), Ae Central Government may 
eiAer direct Ae receiver of wreck to proceed in accordance with Ae prorisions of 
Ss. 276, 277 and 278 of Ae InAan Me,rAant Shipping Act, 1923, or issue suA 
other Arections regarding Ae disposal of Ae wreA as Ae Central Government 
may in Ae 'circumstances deem proper.] (Gazette of India, Pt. I, Sec. 1, 
dated 2nd June, 1945 , p. 657). 

PART VII. 

False Representations, etc. 

Personation smd mislead- 46. [Eng. Def. R. 1.] (1) In this rule Ae 

ing acts and misrepresenta- expression "Government” means any Goveniment 
' wheAer wiAin or wiAout Briti A India. 

(2) No person shall do any act, or make any statement, — 

(a) calculated falsely to suggest that he or any other person is or is not 
acting (eiAer generally or in a particular capacity)' in Ae service, or on behalf, 
of any Government, or as a public servant, or 
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(&) calculated falsely to suggest that any article or property does or does 
not belong to, or is or is not in the possession or under the control of, Govern- 
ment or has or has not been classified, selected or appropriated on behalf of 
Government for any particular purpose, or 

(c) whereby any directions, instructions or information falsely purport- 
ing to be duly issued or given for purposes connected with the defence of British 
India or the securing of the public safety *♦=[ or the maintaining of supplies and 
services essential to the life of the community] are communicated or are intended 
to be communicated to the public or to any section thereof, or 

(d) having reasonable cause^ to believe that the said act or statement is 
likely to mislead any person in the discharge of any lawful functions in connexion 
with the defence of British India or the securing of the public safety. 

(3) If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to five years 
x-l[or with fine or with both]. 

Forgery and improper 

use of official documents, 47. (1) In this rule — 

etc. 

(а) ''Government” means any Government whether within or without 
British India ; 

(б) "official document” includes any passport, pass, permit, certificate, 
licence, notice or other document issued by or under the authority of any Govern- 
ment or any officer df His Majesty's forces or any police officer; 

(c) “official seal” includes any die, seal, plate or other instrument for 
making an impression or stamp and any impression or stamp of any such die, 
seal, plate or other instrument belonging to, or used, made or provided by or for,' 
any Government. • 

(2) No person shall — 

(а) forge, alter, tamper with or destroy any official document or any 
application, request or receipt in respect of any official document ; or . 

(б) use or have in his possession any forged or altered official docu- 
ment, or any document so nearly resembling an official document as to be calcu- 
lated to deceive ; or 

(c) personate or falsely represent himself to be, or not to be, a person 
to whom an official document relates or to whom an official document or any 
secret official codeword or password has been duly issued or communicated; or 

(d) with intent to obtain an official document, secret official codeword 
or password, whether for himself or for any other person, knowingly make any 
false statement ; or 

(e) without lawful' authority make, use or havein his possession or under 
his control any official seal or any die, seal, plate, or other instrument so nearly 
resembling an official seal as to be calculated to deceive. 

(3) If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to five years 3K-2[or 
with fine or with both]. 

Improper use of uni- 48. (1) No person shall without lawful autho- 

forms. etc. rity use or wear — ' 

(а) any official uniform, Indian, British or forei^, or any dress so 
nearly resembling such uniform as to be calculated to deceive ; or 

(б) any official decoration, medal, badge or mark of rank, rating, quali- 
fication or duty, Indian, British or foreign, or any copy or miniature thereof, 

LEG. REF. be liable to fine.” 

*See Gazette of India, Ft. I, Sec. 1, (x-2) Substituted by D.C. Dept, nofafi- 

dated 17-3-1945, p. 323. cation No. 701-OR[41. dated the iSth Fc- 

(x-l) Substituted by D.C. Dept. Noti- bruary, 1941. for the words "and shall also 
fication No. 701-OR|41, dated the ISth Fe- be liable to fine”, 
bruary 1941, for the words "and shall’ also 
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or any ribbon or other emblem designed for use therewith or indicating posses- 
sion thereof, or any article so nearly resembling any of the aforesaid articles as 
to be calculated to deceive. 

(2) No person shall falsely represent himself to be a person who possesses 
or has possessed lawful authority to use or wear any such uniform or article as 
is mentioned in sub-rule ( 1 ) . 

(3) No person shall supply or offer to supply any such uniform or article 
as is mentioned in sub-rule ( 1 ) to or for any person whom he knows to be with- 
out lawful authority to use or wear it, 

(4) If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to five years y[or 
with fine or with both]. 

,[(S) In any prosecution under sub-rule (1) or sub-rule (2), the onus of 
proving that a person possessed lawful authority to use or wear any such uniform 
or article as is mentioned in sub-rule (1) shall, notwithstanding anything con- 
tained in the Indian Evidence Act, 1872, lie upon that person. — (Subrrule (S) 
omitted by S DC (1)|45, dated 13th Januaiy^, 1945; Gazette of India, Pt. I, Sec. 
1, 24th February, 1945, p. 238).] 

PART VIII.- 

Preparations for Defence. 

49. [Eng. Def. R. 2.1] (1) The Central Government 2 [or the Provincial 

Government] mky, if it appears necessary for the 
Evacuation of areas. purpose of meeting any actual or apprehended attack 

or of protecting persons and property from the dan- 
gers involved in 2-l';[or resulting froiri]' such attack a [or of facilitating any 
operations of His Majesty’s Forces], by order direct, in respect of any specified 
area, that, subject to any exemptions made by general order or special perirtis- 
sion, — 

(a) all persons or any class of persons shall remove themselves or be 
removed from the said area or to any specified part thereof ; 

b[(aa) all persons .or any class of persons in the said area shall remain 
therein for such period as may be specified ;] 

(&) any animals or property or any specified class of animals or pro- 
perty shall be removed from the said area or to any specified part thereof ; 

(c) within a specified time any building or other property specified in 
the order shall be destroyed or rendered useless ; 

and may do any other act* involving interference with private rights of properly 
which is necessary for any of the purposes aforesaid. 

(2) An order made under sub-rule (1) for the removal of persons, ani- 
mals or property may specify — 

(a) the route or routes by which all or any class of persons, animals or 
property are to remove themselves or be removed from the specified area or to 
any specified part thereof ; 

(b) the time or times by which they are to remove themselve.s or be re- 
moved therefrom or to any specified part thereof : 

ic) the place or places to which they are to proceed or be taken on re- 
moving themselves or being removed from the specified area ; 
and may make such other incidental and supplementary provisions as may appear 
necessary or expedient for the purposes of the said order. 


LEG. REF. 

(y) Substituted by D. C. Dept, notifica- 
tion No. 701-OR|41, dated the l5tli Febru- 
ar\', 1941, for the words “and shall also be 
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No. 11S3-SM|41, dated the 2^^th Decem- 
ber, 1941, 
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(3) If any order made under sub-rule (1) is contravened in respect'of 
any animal or property, the person in charge of such animal or property shall be 
deemed to have contravened the order. 

c[(3-*'-l) The Provincial Government may, if it appears necessary for any 
of the purposes specified in_ sub-rule fl), or for facilitating the evacuation of 
any area, by general or special order provide for the release,' whether temporary 
or permanent or whether without conditions or upon such conditions as may be 
specified, of any prisoners or class of prisoners.] 

(4) If any person contravenes any order made under this rule; he shall 
be punishable with imprisonment for a term which may extend to six months 
d[or with fine or with both]. 

e[49-A. ( 1 ) In the event of the accurrence of hostile attack in the vicinity, 

any person authorised by the Central Government or 
Power to slaughter flan- the Provincial Government in this behalf may, with 

r?he CTi'tTrhos’irie at- ^ ^. 9 '' to securing Ae public safety or maintaining 

public order, slaughter any animal which appears to 
him to be: — 

(a) at large or out of control ; 

(b) dangerous or seriously injured. 

(2) The power to slaughter an animal conferred by sub-rule (1) shall 
include power 

(a) to cause or procure the animal to be slaughtered by some other 
person ; 

(b) to enter, and to authorise any such other person to enter, upon, any 
land for the purpose of the slaughter; 

(c) to remove and dispose of the carcass, or cause it to be removed and 
disposed of : 

Provided that except where an animal is slaughtered in a place to which 
the public have access, the power to remove the carcass shall not be exercised if 
the owmer of the animal is present and objects.] 

50. i[Eng. Def. R. 31-A.] (1) The Central Government or the Provincial 

Accommodation of eva- Government for the purpose of accomniodati^ 
cuated persons. Persons who have left or been removed from 

their homes in accordance with any order made under 
rule 49, ffor who have left their homes on account of actual or apprehended 
attack] take possession of fi:[any premises other than — 

(a) premises used for the purpose of religious worship, or 

(b) a private dwelling house in use as such.] 

(2) Whenever in pursuance of sub-rule (1) the Central Government or 
a Provincial Government takes possession of any premises h[and the circum- 
stances are not such as to render the provisions of !■[ section 19 of the Defence of 
India Act, 1939,] applicable], rent shall be paid for such premises at such rates 
as that Government may by general .or special order made in this behalf deter- 
mine. 

(3) The Central Government or the Provincial Government, as the case 
may be, may, at any time, restore possession of any premises in respect of which 


LEG. REF. 

(c) Inserted by D.C. Dept, notification 
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action has been taken tinder sub-rule (1) to the owner or occupier thereof and 
may order that no person shall thereafter be in those premises except with the 
consent of the occupier. 

(4) If any person contravenes any order made under this rule, he shall 
be punishable with fine which may extend to five hundred rupees. 

j[50-A. (1) The Central Government may by notified order authorise the 

^ r . carrying out of defence exercises in such area and 

e ce exercises. during such period as may be specified in the order; 

and thereupon, within the area and during the period so specified, 

(<i) any persons engaged in the defence exercises may pass over, or 
•encamp, construct works of a temporary character or execute manoeuvres on, any 
land, or supply themselves with water from any source of water ; 

(&) any officer of His Majesty’s forces may, for the purposes of the 
defence exercises, give directions prohibiting or restricting the use of any part 
t)f a railway, w^ater-way, road or path, or of any telegraph or telephone service, 
or of any premises ordinarily open to the public, and take such further measures 
as may be authorised in this behalf by general or special order of the Officer Com- 
manding-in-Chief, the Command. 

(2) Notwithstanding anything to the contrary contained in the Indian 
Railways Act, 1890, the Indian Telegraph Act, 1885, or any other enactment, 
every public servant shall be bound to comply with any directions given to him 
tmder sub-rule (1). 

k[(3) Where any defence exercises are held under the provisions of sub- 
rule (1), com;^sation shall be paid for any damage to person or property or 
interference with rights or privileges arising from such exercises, including ex- 
pense reasonably incurred in protecting person, property, rights or privileges; 
and assessment and payment of -compensation shall be made in accordance with 
the provisions of section 6 of the Manoeuvres, Field Firing and Artillery Practice 
Act, 1938: 

Provided that no compensation shall be payable in respect of such- inter- 
ference arising out of any Erection given or further measures taken under 
clause (&) of sub-rule (1)]. 

1[(4) If any person contravenes any direction given under sub-rule (1) 
he shall be punishable with fine which may extend to one thousand rupees]. 
ni[50-B. (1) The Central Government or the Provincial Government may 

Tj. -j - . , by n[ * * ] order authorise the carrying out of 

practice. artillery firing and artillery practice throughout such 

area and during such period as may be specified in 
the order; and thereupon such persons as are included in the forces engaged in 
field firing or artillery practice may, within the area and during the period so 
specified, — 

(а) carry out field firing and artillery practice with lethal missiles ; 

(б) exercise any of the rights conferred on persons engaged in defence 
exercises by clause (o) .of sub-rule (1) of rule SO-A. 

o[Explanal:ion. — iln this rule "field firing’^ includes air armament practice.] 

(2) The Ofiicer Commanding the forces engaged in any such practice may 
declare the specified area or any part thereof to be a danger zone and thereupon 
the Collector p[or any officer authorised by the Collector by general or special 
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order in this behalf,] shall, ,on application made to him by the said officer, prohi- 
bit the entry into- and secure the removal from such danger zone of all persons 
and domestic animals during the times when the discharge of lethal mj c siW is 
taking place or there is danger to life or health; 

(3) Where any field firing or artillery practice is carried out under the 
provisions of sub-^e (1), compensation shall be payable in accordance with the 
provisions of section 11 of the Manoeuvres, Field Firing and Artillery Practice 
Act, 1938. 

[Provided tliat in applymg the provisions of section 6 of the said Act to any 
such case, the words ‘to accompany the forces engaged in the manoeu-vres’ shall 
be deemed to have been omitted from sub-section (1) thereof]. (Gazette of 
India, Pt. I, Sec. 1, dated 24th March, 1945, p. 355.) 

(4) If during any period specified in an order made under sub-rule (1) 
any person within an area so specified — 

(o) wilfully obstructs or interferes with the carrying out of field firing 
or artiUeiy practice, or 

(b) without due authority enters or remains in any camp, or 

(f) without due authority enters or remains in any area declared to be 

a danger zone at a time when entry thereto is prohibited, or 

(d) without due authority interferes with any flag or mark or target OT 
any apparatus used for the purposes of the practice, 

he shall be deemed to have contravened the provisions of this rule, and shall be 
punishable with fine which may extend to ten rupees.] 

q[S0-C. (Eng. Def. R. 22.) (1) In this rule “the appropriate Govem- 

. ment” means in relation to premises in cantonment 

Buletmg. areas, the Central Government, and in rdation to 

premises in other areas the Central Government or the Provincial Government. 

(2) The appropriate Government may by order r»}uire the occupier pf 
any premises to furnish therein, while the order remains in force, such accom- 
modation by way of lodging or fpod or bpth, and either with or without atten- 
dance, as may be specified in the order for such persons as may be so .specified. 

(3) The appropriate Government may by order require the owner .or 
occupier of any premises to furnish to such authority as may be spe(^ed in the 
order such information with respect to the accommodation contained in the 
premises and with respect to the persons living therein as may be so specified. 

(4) The price pa 3 rable in respect of any accommodaticai furnished in any 
premises to any persons in accordance with .an order made .under sub-rule *^[(2)] 
shall be such as may be determined by the appropriate Government, and sh^ be 
pmd to the occupier by that Government; and the amoimt of any sum paid in 
accordance with this sub-rule by the appropriate Government in respect of 
accommodation furnished to any persoU may be recovered by that Government 
from that person as an arrear of land revalue. 

(5) The appropriate Government may by order appoint an authority to 
hear complaints in respect of orders made under sub-rule *^[(2)] ; and any person 
who is aggprieved by the service upon him, or by the operation, of such ^ order 
may make a complaint to such authority, and upon hearing the complaint such 
authority may cancel or vary such order as it thinlis fit. 

(6) If any person contravenes any order made under this rule, he shall 
be punishable with fine which may extend to one thousand rupees.] 


LEG. REF. ... , 

( q )’ Inserted by D.C. Dept, notification 
No. 13460RI4?, dated the 4th July, 1942. 


(r) Substituted by D. Degpt. notification 
No. 1346-ORI42, dated the Sth September 
194^ for the brackets and £1$^% (1) . 


368 


The Criminal Court Manual. 


[R. SI 


t 

51. [Eng. Def. R. 23.] s[(l) The Central Government or the Provincial 
. . Government may, with a view to protecting the 

tile asainsi hos- general public or any members thereof against the 

dangerous involved in any apprehended attack by land, 
sea or air, or with a view to acquainting the general public or any members 
thereof with the action to be taken in such an emergency, by order specify the 
action to be taken by any person or authority on such occasions as may be 
specified 1 

(2) An .order made under sub-rule (1) may provide that upon the giving 
of any specified notice or signal any person or class of persons may, subject to 
such conditions and in such circumstances as may be specified, enter and remain 
in or on any premises or property ‘t[( notwithstanding that such premises or 
property would not otherwise be open to the public) ] which may be specified or 
which may be appointed for the purpose of this lule by any specified authority 
or person. 

(3) No person shall — 

(o) wilfully obstruct any person entering or seeking to enter any pre- 
mises or property in accordance with an order made under this rule, or 

(b) eject from any premises or property any person who is entitled to 
remain there by virtue of such an order. 

(4) If any person contravenes any of the provisions of this rule, u[or 
any order made thereunder] he shall be punishable with imprisonment for a term 
which may extend to six months v [or with fine or with both] . * 


^ w[51-A. 3c[(1) The Central Government or 

detert firef ^ ^ the Provincial Government may by general or special 

. order make provision — 

(a) for requiring the occupiers of any premises to which the order 
applies to make and carry out such arrangements as may be specified in the order 
with a view to securing that fires occurring at the premises as a result of hostile 
attack will be immediately detected and combated ; 

(b) for requiring the occupiers of several premises jointly to make and 
carry out such arrangements as aforesaid for all those premises, and in particular 
for requiring that they shall take turns, of duty at specified premises and perform 
such fire prevention duties as may be allotted to them under those arrangements ; 

C^) for empowering any authority, in such circumstances as may be 
specified in the order, to make and carry out such arrangements as aforesaid, 
including a joint arrangement, as respects any premises to which the order applies, 
and where it carries out such arrangements, t.o recover from the occupiers, 
concerned the expenses of so doing. 

Explanation , — In clause (b) of this sub-rule, “fire prevention duties” 
means the duties of keeping a watch for the fall of incendiary bombs, taking such 
steps as. are immediately practicable to combat a fire caused by such bombs and 
summoning such assistance as may be necessary, and includes the duly of being 
in readiness to perform any such duties as aforesaid.] 

y[(l-A) An order under sub-rule (1) shall entitle any person required 
thereby to be present on premises to which the order applies to have access to 
those premises for the purpose of complying with the order notwithstanding that 
the premises would not otherwise be open to the public, and anyone who obstructs 


LEG. REF. 

(j) Substituted by D.C. Dept, notifica- 
tion No. 558-OR|40, dated the 21st Sep- 
tember, IWO, for the original sub-rule (1). 

(t) Inserted by D.C. Dept, notification 
No. 770-ORI41, dated the 19th April, 1941. 

(m) Inserted by D. C. Dept, notification 
No. 1500-ORI42, dated the 18th July, 1942, 

(v) Substituted by D.C. Dept, notifica- 
tion No. 701-OR141, dated the I5th Febru- 


ary 1941, for the words “and shall also be 
liable to fjne**. 

(w) Rules 51-A, Sl-B and 51-C were in- 
serted by D.C. Dept, notification No. 713- 
ORl41, dated the ISth February, 1941. 

(x) Substituted by D. C. Dept, notifi- 
cation No. 1294-OR|42, dated the 14th 
March 1942, for the original sub-rule (1). 

.(y) Inserted by D.C. Dept, notification 
No, 713-OR|41, dated the 2nd January', 1942. 
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access thereto by any such person for that purpose shall be deemed to contravene 
the provisions of the order.] 

(2) Any police officer, or any other person authorised in this behalf by 
the Central Grovernment or the Provincial Government, may at any enter 
and inspect any premises to wliich any order made under sub-rule (1) applies 
for the purpose of seeing whether the order is being complied with. 

(3) If any person contravenes any of the provisions of an order m a de 
under tins rule, he shall be ptmishable with imprisonment for a term which mav 
extend to six months, or with fine, or with both. 

51-B. [Eng. Dcf. R 27.] *[(1) With a view to preventing the spread, or 
HT -It. facilitating the [detection and] extinction, of fire 

outbreSrof firt ^ caused by hostile attack from the air, the Central 

. , Government or the Provincial Government may by 

order make provision for requiring the owners or occupiers .of the premises to 
which the order applies to take a [within such period as may be specified in the 
order such measures as may be so specified.] 

(2) Any police officer, or any person authorised in this behalf by the 
Central Government or the Provincial Government, may at any time enter and 
inspect any premises to which an order made under sub-rule (1) applies for the 
purpose of seeing whether the order has been complied with; and if that officer 
pr person finds that the order has not been complied with, he may, without pre- 
judice to any other proceedings which may be taken in respect of the contraven- 
tion of the order, take such steps and use such force as may appear to hjm to be 
reasonably necessary for giving effect to the order. 

b[(2-a) If in the opinion of the Central Government or the Provincial 
Government any person who has been ordered under sub-rule (1) to take any 
measures has failed to take or is unlikely to complete the measures within tie 
period specified in the order, then, without prejudice to any other proceedings 
which may be taken in respect of the contravention of tlie order, that Government 
may cause the said measures to be taken .or completed and the cost thereof shall 
be recoverable from the owner or occupier of the premises by the Collector as if 
it were an arrear of land revenue.] 

(3) In the event of any outbreak of fire, any person authorised in this 
behalf by the Central Government or the Provincial Government, may take or 
, cause to be taken such -steps and give such directions as appear to him to be 
necessary for preventing the spread of fire ; and the steps which may be so taken 
include entering upon any land or other property whatsoever and the destruction 
or removal of anything in, on or over any land or proper^-. 

(4) If any person contravenes any of the provisions of an order made 
under this rule, he shall be punishable with imprisonment for a term which may 
extend to six months, or with fine, or with both, 

. . 51-C.’ (1) The Central Government ‘ may by 

and mfnes^*^ factories require the owner, manager or agent of any 

mine, or the occupier or manager of any factory — 

(a) to make, within such period as may be specified in the order, a 
report in writing stating the measures which he has taken or is taking or propos- 
ing to take to secure the due functioning of the mine or factory, and the safety 
of persons and property therein and in the vicinity thereof, [in the event of an 
outbreak of fire whether caused by accident or otherwise.]* 


LEG. REF. 

(;8f) Substituted by D, C. Dept, notifica- 
tion No. 856-OR141, dated the 14th June 
1941, for the original sub-rule (1) of rule 
5l-fi . 

^ (^r-li Inserted by D.C. Dept, notifica- 
tion No. 713-OR141, dated the 2nd Janu- 
ary, 1942. 

Cr. C M.-I-47 

* 


(a) Substituted by D. C. Dept, notifica- 
tion No, 1368-OR|42, dated the 25th Ai>i^ 
1942, for the words “such measures as may 
be specified in the order”, 

(&) Inserted by D.C. Dept, notification 
No. I3fi8-0R142, dated the 25th April, 1942. 

♦Substituted by 5 D.C. .(16) dated. 
9th June, 1945, p. 719. 
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(ft) to take, within such period as may be specified in the order, such 
measures as may be so specified, being measures the taking of which is in the 
<^inion of the Central Government necessary for the purposes aforesaid. 

(2) The Central Government may by order require any person or class 
of persons employed in or in coimexion with, or resident within three miles of, 
any mine or factory, or class of mines or factories, or any local authority within 
whose jtffisdiction any mine or factory is situated, to take, within such period as 
may be specified in the order, such measures as may be so specified, being me- 
asures the taking of which is in the opinion of the Central Government necessary 
to secure the due functioning of such mine or factory, or class of mines or facto- 
ries, and the safety of persons or property therein or in vicinity thereof, *[in the 
event of an outbreak of fire whether caused by accident or otherwise]. 

(3) Any person authorised in this behalf by tlie Central Government may 
at any time — 

(a) enter and inspect any factory or mine for the purpose of ascertaining 
what measures have been, or ought to be, taken to secure the due functioning of 
the mine or factory, and the safety of persons and property' therein and in the 
vicinity thereof *[in the event of an outbreak of fire whether caused by accident 
or otherwise]. 

(&) enter and inspect any premises bdonging to or occupied by any 
person or authority to whom an order made under sub-rule (1) or sub-rule (2) 
rdiates for the purpose of seeing whether the order has been complied witli. 

(4) If in the opinion of the Central Government any person or authority 
who has been ordered under sub-rule (1) or sub-rule (2) to take any measures 
has failed to take, or is unlikely to complete, the measures within the period 

■ specified in the order, then, without prejudice to any other proceedings which 
may be takai in respect of the contravention of the order, the Central Govern- 
ment may cause the said measures to be taken or completed and the cost thereof 
diall be recoverable c[* *] by the Collector cS if it were an arrear of land 
revenue d[from such person or authority', or where such person is the manager 
or agent of a mine or the manager of a factory, from the owner of the mine or, 
as the case may be, the occupier of the factory]. 

e['(4-A) For the purposes of this rule — 

(») “mine” means any mine subject to the operation of the Mines Act, 

1923; 

(m) “factory” means any factory subject to the operation of the Factories 
Act, 1934, and includes any other premises which in the opinion of the Central 
Government are being used for maintaining supplies or services essential to the 
Kfe of the community.] 

(5) If any person contravenes any of the provisions of an order made 
under this rule, he shall be punishable with imprisonment for a term which may 
extend to three years, or with fine, or with both. 

f[51-D. (1) The Central Government or the Provincial Government may 
Security of buildings. ordtr &s respects sny area specified in the order 

provide for securing that, subject to any exemptions 
for which provisi9n may be made in the order, no building, or no building of such 
class as may be specified in the order, shall be erected, extended or structurally 
altered except with the permission of that Government and in accordance with 


LEG. REF. 

(c) The words “from such person or 
authorit 3 '” omitted by D.C. Dept, notifica- 
tion No. 713-OR|41, dated the 19th Febru- 
ary. is4i. 

(d) Added by ibid. 

(e) Inserted by D.C. Dept, notification 
No, 871 -SM 141, dated the 20th September 


1941. 

(/) Substituted by D. C. Dept, notifica- 
tion No. 796-OR|41, dated the 16th Auj<ust 
1941, for the original rule which was inserted 
by D.C. Dept, notification No, 796-OR|41, 
dated the 3rd May, 1941, 

♦Substituted by 5 D.C. (16)|45, Ga:fcttc 
of India, Pt. I, Sec. 1, 9th June, 1945, p. 719. 
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such requirements as to lay-out, materials and construction as that GJovemment 
may impose, being requirements which it is in the opinion of that. Government 
necessary to impose for the purpose of rendering the building less vulnerable to 
air raids or of affording better protection to persons using or resorting to it. 

(2) If any person contravenes any of the provisions of an order made 
under this rule, he shall be punishable with imprisonment for a term which may 
extend to three years, or with fine, or with both.] 

g[51-E. (1) The Central Government or the Provindal Government may 
_ g by order, as respects such premises as may be speci- 

i.amou g . ^ order, — 

(o) require the owner of the premises to take h [within such period as 
may be specified in the order, such measures as may be so specified] or 

(b) authorise any person to take such measures as may be so specified, 
being measures which are in the opinion of that Government necessary to secure 
that such premises are or can be made less readily recognisable in the event of 
hostile attack. 

i[(l-A) If in the opinion of the Central Government or, as the case may 
be, the Provincial Government, any person who has been ordered under sub- 
rtde (1) to take any measures has failed to take, or is unlikely to complete, die 
measures within the period specified in the order, then, without prejudice to any 
other proceedings which may be taken in respect of the contrave|ntion of the 
order, that Government may cause the said measures to be taken or completed, 
and the cost thereof shall be recoverable from such person by the Collector as if 
it were an arrear of local revenue.] 

(2) No person shall, except with permission granted by or on behalf of 
the Cailral Government or the Provincial Government, as the case may be, 
remove, alter, or tamper with any work done in pursuance of this rule. 

(3) If ' any person contravenes any of the provisions of this rule, j[or any 
order made thereunder] he shall be punishable with imprisonment for a term 
which may extend to six months, or with fine, or with both.] 

k[51.F, (1) In this rule, "the appropriate Government” means, in rela- 

_ . , , don to Cantonment authorities and in relation to port 

authoritics in major ports, the Central Government, 
tionarj' nieasureii. ^ relation to other local authorities the Provin- 

cial Government. 

(2) provisions of this rule and of any order made thereunder shall 
have_ efifect notwithstanding an 3 rthing contained in any law or instrument 
defining the powers, duties or obligations of a local authority. 

(3) The appropriate Government may by order require any local autho- 
rity to take, within such period as may be specified in the order, such measures 
as may be so specified, being measures which are in the opinion of that Govern- 
ment necessary for 4e protection of persons and property under the control or 
within the jurisdiction of such authority from injury or damagt, or for ensuring 
the due maintenance of the vital services of the authority, in the event of hostile 
attack ; and thereupon — 

(a) it shall be the duty of the local authority to comply with the order, 


LEG. REF. 

(g) Inserted by D. Dept, notification No. 
987-OR141,’ dated the 23rd Angrust 1941. 

(h) Substituted by D.C. Dept, notifica- 
tion No. 987-OR|l|41. dated the 30th May 
1942, for the woHs “such measures as may 
be specified in the order”. 

(*) Inserted by ibid. 

• (j) Inserted by D. C. Dept, notification 
No. lSOO-ORi42, dated the 18th July 1942. 

Ck) Inserted by D.C. Dept, notification 


No. 871-SM141, dated the 6th September 
1941. 

R. Sl-F. — ^When an issue is raised that an 
order superseding a Munidpali^ under R. 
Sl-F has been made in bad faith or for a 
collateral purpose,' the Court is bound 'to 
inquire into the facts. See 48 C.W.N. 766 
dted under S. 16 supra. See also 194S Nag. 
8 . 
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(b) the funds of tlie local authority sliall be applicable to the payment 
of the charges and expenses incidental to sucli compliance, and 

(c) priority shall be given to such compliance over all other duties and 
obligations of the local autliority. 

(4) If in the opinion of the appropriate Government any local authority 
which has been ordered under sub-rule (3) to lake any measures has failed to 
take, or is unlikely to complete, the measures within the period specified in the 
order, then, without prejudice to any other proceedings which may be taken in 
respect of the contravention of Uie order, the appropriate Government l[may 
authorise any person to take or complete the said measures ; and anj’- person so 
authorised may, for the purpose of taking or completing the said measures, exer- 
cise all or any of the powers of the local authority or of its officers, issue such 
directions as he thinks fit to the officers or servants of the local authority and 
employ any outside agency, and all charges and expenses incurred by him shall, 
except to such extent, if any, as tlie appropriate Government may direct to be 
paid out of its revenues, be paid out of the funds of the local authority.] 

u»[(4-A) Any person authorised in this behalf by the appropriate Gov- 
ernment may, if he considers it necessary or expedient so to do, — 

(c) by order direct a local authority or any of its officers or servants 
to take such action as may be specified in the order, being action which is in his 
opinion necessary for the protection of persons and property under the control 
or within the jurisdiction of the local authority from the danger involved in or 
resulting from an actual or apprehended hostile attack; 

(b) impress and use or cause to be used for the aforesaid purpose any 
property bdonging to or in the possession of the local authority in such manner 
as he thinks fit ; 

and it shall be the duty of the. local authority and of its officers and servants to 
compljr forthwith with ^y order made under this rule, and the funds of the local 
authority shall be applicable to the pajunent of any charges and expenses inci- 
dental to such compliance.] 

n[(S) The appropriate Government may, if it considers it necessaty or 
^edient so to do, by order authorise any person to take over from a local autho- 
rity and administer in accordance with such directions as may be issued from 
time to time by that Government such of the services of tlie local authority as 
may be_ specified in the order ; and any person so authorised may, for the purpose 
of adi^istering the said services, exercise all or any of the powers of the local 
authority o[or of any committee or officer of the local authority], issue such 
directions as he thinks fit to the officers or servants of the* local authority and 
employ any outside agency, and all charges and expenses incurred by him shall, 
except to such extent, if an}’-, as. the appropriate Government may direct to be 
paid out of its revenues, be paid out of the funds of the local authority. 

(6) If the appropriate Government is of opinion that any local authority 
has failed to comply, or has delayed in complying, with any order made under 
sul^rule (3), or tiiat it is necessary or expedient so to do for ensuring the due 
maintenance of the vital services of the authority in the event of hostile attack, 
the appropriate Government may by order 'supersede the local authority ^pr such 
period as may be specified in the order. 

(7) When an order of supersession has been made under sub-rule (6) — 
(a) all the members of the local authority shall, as from' the date of 

supersession, vacate their offices as sucH members ; 


LEG. REF. 

_ (/) Substituted by D. C. Dept, notifica- 
tion No. S71-SM|41, dated the 20th Decem- 
ber, 1941, for the words “may cause the said 
measures to be taken or completed, and direct 
tliat the cost thereof shall be defrayed out 
of the funds of the local authority”. 


(;») Inserted by D.C. Dept, notification 
No. 871-SM|41, dated the 4lh July, 1942. 

00 In'Serted by D.C. Dept, notification 
No. 871-SM|41, dated the 20th December 
1941. 

(o) Substituted by S-DC (Sl)|43, dated 
4th December, 1943.. ■ 
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(&) all the powers and duties which may, bv or under amr ia«r t * 1 . 
time being in force, be exercised or performed by ofon be^lf 
nty shall, during the period of supersession, be exercised and performed*^”suA 
person or persons as the appropriate Government may direct • ^ 

(c) all proper^- vested in the local authority shall, during the period of • 
supersession, vest in the appropriate Government. ^ penoo ot 

(8) 0*1 Ae expiration of the period of supersession specified in the order 
under sub-rule (6), the appropriate Government may — 

■ such further term as it may consider necessary 

{b) by order direct that the local authority shall be re-constituted in 
manner prmnded for the constitution of the authority by or under the ordinSJ 
law relating thereto, and m such case any persons who vacated their offices undS 
clause ( 0 ) of sub-rule (7) shall not be deemed disqualified for election appoint- 
ment or nomination ; or > 

(c) bj'” order direct that the local authority shall be reconstituted by the 
persons who vacated their offices under clause {a) of sub-rule (7) and diall 
recommence functioning as if it had not been superseded: 

Provided that the appropriate Government may at any time before the 
expiration of the peripd of supersession whether as originally specified under 
sub-rule (6) or as extended under this sub-rule take action under clause (i) or 
clause (c) of this sub-rule.] ^ ^ 

p[51-G. [Eng. Def, R. 34.] (1) The Central Government or the Provincial 

Keeoine of dangerous Government may by order, in respect of any articles- 
articles and substances. substances from the explosive or infiammable 

, , _ nature of which [special precautions are in the 

opmion of lhat Government necessary or expedient for securing the public safety] 
issue directions : — . j 1 


(a) prohibiting the keeping of such articles or substances in or on such 
premises as may be specified in the order; 

(b) prescribing the quantity of such articles or substances which may 
be kept in or on any premises; 

(c) requiring the owner or occupier of any premises in or on which such 
articles or substances^ are kept to take such measures as may be; specified in the 
order for the protection of persons or property therein or thereon, or in the 
vidnity thereof ; 


(d) for any inddental or supplementary matters for which that Govern- 
ment thinks it expedient for the puiposes of the order to provide, induding, in 
particular, the entering and inspection of premises to which the order relates with 
a -dew to securing compliance with the order. 

* “(I-A) If in the opinion of the Central Government or, as the case may 
be, the Provincial Government, any person who has been ordered under sub-R. (1) 
to take any measures has failed to take, or is unlikely to complete, the measures 
within the period specified in the order, then, without prejudice to any other pro- 
ceedings which may be taken in respect of the contravention of the order, that 
Govenunent may cause the said measures to be taken or completed, and ffie cost 
thereof shall be rcoverable from the owner or occupier of the premises by the 
Collector as if it were an arrear of land revenue.” (Gagette of India, Pt. I, 
Sec. 1, dated 12th May, 1945, p. 572). 

(2) If any person contravenes any order made in pursuance of this rule, 
he shall be punishable with imprisonment for a term which may extend to six 
months, or with fine, 01 ; with both.] 

<l[51-H. (1) The Central Government or the Provincial Government may by 


LEG. REF. India, Pt. I, Sec. I, 12— S— WS, p.. 572. ' 

(P) Inserted by D.C. Dept, notification (g) Inserted by D.C. Dept, notificatiem 
No. S)66-OR|41, dated tlie 1st November, No. 1199-OR142, dated the 28th -February, 
1941. See also 5 D.C. (79)J44. Gasefie of 1942. 
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order require the owner, or any person having control, 
^Maintenance of water- source of water-supply which is or is capable 

of being used for drinking purposes, — 

(а) to keep the same in good order, clear it from time to time of silt, refuse 
and decaying vegetation, and protect it from contamination, in such manner as 
may be specified in the order; 

(б) to make the same available at all reasonable times for the use of the 
public or of such section of the public as may be specified in the order. 

(2) Any person authorised in this behalf bj'' the Central Government or, 
as the case may be, the Provincial Government may at any time inspect any source 
of water-supply, in respect of which an order under sub-mle (1) has bem made, 
for the purpose of seeing whether the order has been, or is being, complied with. 

(3) If any person contravenes any of tlie prowsions of an order made 
under this rule, he shall be punishable with imprisonment for a term which may 
extend to one month, or with fine, or with both.] 


r[Sl-I. (1) If in respect of any premises the Central Government or the 

. , . , Provincial Government considers it necessary or expe- 

Air raid sfteiiers. purpose of affording protection 

to persons living or employed therein or thereon, that Government may bjr order 
require the owner of the premises to construct therein or thereon an mr raid 
shelter, within such period and in accordance with such requirements as to lay-out, 
TwatPriala and cotistruction as may be specified in the order. 

(2) Any police officer, or any person authorised in this behalf by the 
Central Govertunent or, as the case may be, the Provincial Government, may, at 
any timi* enter and inspect any premises to which an order under sub-rule (1) 
applies for the purposes of seeing whether the order has been complied with. 

(3) If in the opinion of the Central Government or, as the case may be, 
the Provincial Government any person who has been ordered under sub-rule (1) 
to construct an mr raid shelter has failed to do so, or is unlikely to complete doing 
so within the period specified in the order, that Government may cause the shelter 
to be constructed, and the cost thereof shall be recoverable from the .owner of the 
premises by the Collector as if it were an arrear of land revenue. . 

(4) If any person contravenes s[any order made under this rule], he shall 
be punishable with imprisonment for a term which may extend to six months, or 
with fine, or with both.] 


t[Sl-J. (1) In this rule "the appropriate Government” means in relation 
Power to exempt air raid to any cantonment area, the Central Government, 

shelters from municipal and in relation to any other area the Provincial 

taxation. Government. 


(2) The appropriate Government may by order direct that any site or 
premises on which an air raid shelter is or has been constructed shall, on ^ing 
certified by an officer appointed in this bdhalf by the appropriate Government, be 
exempt from any tax or rale, or from any enhancement of any tax or rate levied 
by a local authority to which the site or premises would not have been liable if 
the shelter had not been constructed.] - 


Safety measures in pre- 
mises. 


u[51-K. (1) The Central Government or the 
Provincial Government may by order, as respects 
such premises as may be specified in the order. 


LEG. REF. 

(r) Inserted by D.C, Dept, notification 
No. 1293-ORI42, .dated the 14th March 
1942. 

(j) Substituted by D. C. Dept, notifi- 
cation No. 1500-ORI42. dated the 18th July 


1942, for the words “any of 'the provisions 
of this rule”. 

(f) Inserted by D.C, Dept, notification 
No. 1141-ORI41. dated the 2Sth April, 1942. 
„■(«) Ins^ed by D. C. Dept, notification 
No. 1388-OR|42, dated the 9th May, 1942. 
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(а) require owner or the occupier of the premises to take such measures 

as may be specified m the order, or «icdj>urcs 

(5) authorise any person to take such measures as may be so specified 
being measures which are m the opinion of that Government Mcessarv to Si 
mise danger to persons being m or in the ^^cinity of such premises in the wSf 
hostile attack. 

, „ . contravenes ii-l[any order made under this rulel he 

shall be punishable with imprisonment for a term which may extend to one month 
or with fine, or ivith both.] ^ 

v[51-L. The Central Government or the Provincial Government may if it 
. , considers it necessary in the interests of public kfety 
Removal or compames or the defence of British India so to do by notified 

records to p ics o sa j. order declare the provisions of this rule’to^apply to 

, • , , .^y area specified in the order; and thereupon 

so long as the order remains m force, it shaU be lawful notwithstanding anvtlune 
contained m the Indian Companies Act, 1913 — ° ■' . » 

(o) for the registrar to remove from any registration office situate within 
that area all or any of the documents connected with the registration of rnin pani ,.9 ' 
keep them m such place of safety as he may think fit, and suspend the incp^pn 
thereof and the grant of any certificate, certified copy or extract therefrom under 
sub-section (5) of section 248 of the said Act; 

(5) for any company the registered office of which is situate in that area 
to remove from the registered office all or any of its registers, books of account 
and other documents and keep them in such place of safety as the directors of the 
company may think fit : 

Provided that any company removing any of its documents under this rule 
shall, either before such removal or as soon as practicable thereafter, give notice 
of the removal to its members and to the registrar.] 

“Sl-M. (1) The Central Government may, with a view to ensuring safety 
, of any major port and of persons and property therdn 

^ require the port autho- 
^ ^ rity to make, within such period as may be specified 

in the order, such fire-fighting arrangements as may be so specified; and there- 
upon — ^ 

(o) it shall be the duty of the port authority to comply with the order; 

(б) the funds of the port authority shall be applicable to the pa 3 Tnent of 
the charges and* expenses incidental to such compliance; and 

(c) priority shall be given to such compliance over all other duties and 
obligations of the port aulljorily. 

(2) Nothing in sub-rule (1) or in any order made thereunder shall be 
deemed to affect the discharge by any other local authority of the duty imposed 
on it by any other law for the time being in force of extinguishing fire and of 
protecting life and property in the event of fire within the port.” (5 .D.C. (73) | 
44, Gazette of India, dated 22nd July, 1944, at pages 959-^.) 

((3) The Central Government may, with a view to ensuring the safety 
of any major port and of persons and property therein, by notified order provide 
for the precautionaiy measures to be taken by the port authority, its officers and 
servants, the municipal fire brigade and all persons using the port, and for the 
co-ordination of firefighting operations in the event of fire; and it shall be the 
duty of all persons concerned, including public servants and members of _His Ma- 
jesty’s forces, to act in conformity with the order.] {Gazette of India, Pt. I, 
Sec. 1, dated 2nd June, 1945, p. 657). . 

LEG. REF. this rule." _ . 

Substituted by D.C. Dept, notifi- (w) Inserted by D.C. Dept, notification 
cation No. 1SOO-OR142 dated the 18th July, No. 1414-OR142, dated the 23rd May WH. 
1942 for the Tirords "any of the provisions of 
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, r r .. j 32. [Eng. Def, R. 24.] (1) The Central Gov- 
sounds. ™ emment or the Provincial Government may by order 

provide — 

(a) for prohibiting or regulating the display of lights of any specified 
description; 

w[(ca) for the screening of any lighting apparatus, whether for the time 
being alight or not, carried on, or attached to, any specified class of vehicles;] 

(b) for securing that, in specified circumstances, indication of the posi- 
tion of such premises and places, and warning of the presence of such vehicles 
and vessels, as may be specified shall be given by means of such lights as may be 
specified, and for prescribing the manner in which any apparatus used for the 
purpose of exhibiting such lights is to be constructed, installed or used; 

(«) for prohibiting or regulating the use of roads by any particular class 
of trafiic, so far as appears to it to be necessary for avoiding danger conse- 
quent on compliance with any provisions of an order made under this rule which 
relate to the lighting of roads or of vehicles on roads ; 

(d) for prohibiting or regulating such activities as may be specified being 
activities which consist of or involve the emission of smoke, flames, sparks or 
glare or the making of noise. 

(2) An order under sub-rule (1) may be made so as to apply to any 
specified area or premises, may make different provisions as respects different 
parts of an area or different classes of premises, places, vehicles or vessels there- 
in, may provide for exempting any premises, places, vehicles or vessels (either 
absolutely or conditionally) from the operation of any of the provisions of the 
order, and may confedn such incidental and supplementary prowsions as appear 
to the authority making the order to be necessary or expedient for the purposes 
of the order. 

(3) If any order made under sub-rule (1) is contravened in respect of, 
or in relation to, any light, premises, place, vehicle, vessel, apparatus, road or 
activity to which the order applies, any police officer, or any person authorised 
in this behalf by the authority malting the order, may take such steps and use 
such force as may, in his opinion, be reasonably necessary for giving effect to the 
order, and in the exercise of this power shall have a right of access to any land 
or other property whatsoever. 

(4) If any order made under this rule is contravened in respect of any 
premises, place, vehicle- or vessel, the occupier of the premises or place, the person 
in charge of the vehicle, or the master of the vessel, as the case mSy be, shall (with- 
out prejudice to any proceedings which may be taken against any other person) 
be deemed to have contravened the provisions of this rule: 

Provided that in any proceedings which by virtue of this sub-rule are 
taken against any person in respect of a contravention of such an order on the 
part of another person, it shall be a defence for the accused to prove that the 
contravention or non-compliance occurred without his knowledge and that he 
exerdsed all due diligence to secure compliance with the order. 

(5) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to six months 
* [or with fine or with both] . 

7[52-A. (1) The Central Government or the Provincial Govermnent may 
‘ by order provide for requiring motor vehicles or any 
cles motor veht- motor vehicles to be rendered, when not be- 

ing driven, incapable of use by unauthorised persons: 


LEG. REF. 

(w) Inserted by D.C. Dept, notification 
No. S38-OR|40, dated the 31st August 1940. 

(x) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR141, dated the 15th Febru- 


ary 1941, for the words “and shall also be 
liable to fine”. 

(y) Inserted by D.C. Dept. Notification 
No. 1214-OR|4ai dated the 7th April, 1942 
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and any such order may contain provisions with respect to the manner in which 
vehicles are to be rendered incapable of use as aforesaid. 

(2) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to six months 
or with fine or with both.] 

z[53. [Eng. Def. R 37.] (1) The Central Government or the Tfovin- 

cial Government may, by order, direct that, subject 
Cunew. to ajjy specified exemption, no person present within 

any specified area shall between such hours as may be specific be out of doors 
except under tlie authority of a written permit granted by a specified authority 
or person.] 

(2) If any person contravenes any order made under this rule, he shall 
be punishable witli imprisonment for a term which may extend to six months 
*-l[or with fine or with both], 

PART IX. ; 

CoNTRoC OF Arms and Explosives. 

54. *^[(1) The Central Government or the Provincial Government may, 

. .by general or special order, prohibit, restrict or im- 

Of amrfnfexpiosfvM."'®" Pose conditions on the possession, carrying, use, sale 

or other disposal of — 

(а) arms or articles capable of being used as arms ; 

(б) ammunition; 

[(r) substances which are, or are declared to be, explosives within the 
meaning of the Indian Explosives Act, 1884, or which are declared in the Order 
to be capable of being used in the manufacture of explosives, all of which substan- 
ces are hereinafter referred to as explosive substances.] {Gazette of India, Pt. 
I, Sec. 1, dated 21st Jul}^ 1945, p. 967. ) 

(2) Withotft prejudice to any powers conferred by or under any other 
law for the time being in force, — 

(a) if any police officer not below the rank of head constable .or any 
other public servant authorised by the Central Government or a Provincial Go- 
vernment to act under this rule, suspects that any arms, b [articles capable of 
being used as arms,] ammunition, or explosive substances are in or upon any 
land, vehicle, aircraft, vessel, building or other premises in contravention of an 
order made under sub-rule (1), he may enter, if necessary by force, and search 
the land, vehicle, aircraft, vessel, building or premises in or upon which he sus- 
pects that a contravention of an order made under sub-rule (1) has been com- 
mitted at any time of the day or night, and may seize any arms, c [articles capable 
of being used as arms,] ammunition, or explosive substances found therein or 
thereon which he suspects to be therein or thereon in contravention of such order ; 

(b) if any police officer, or any other public servant authorised by the 
Central Government or the Provincial Government to act under this rule, sus- 
pects that any person is carrying, or in possession of, arms, c [articles capable of 
being used as arms,] ammunition, or explosive substances d* * * in contra- 
vention of an order made under sub-rule (1) such officer or other public servant 
may stop and search or cause to be searched such person and seize any arms, 
c[articles capable of being used as arms,] e[ammunition or explosive substances] 
d[* *] possessed or carried by him c[which such officer or other public servant sus- 
pects to be possessed or carried] in contravention of such order : 


LEG. REF. 

(a) Substituted by D.C. Dept. Notifica- 
tion No. S16-ORI40. dated the 26th October 
1940, for the original sub-rule (1). 

(jsf-1) Vide footnote (x), p. 376. 

(a) Substituted by D.C. Dept. Notifica- 
tion No. 516-OR140, dated the 26th 
October 1940 for the ori^nal sub-rule (1). 
■(b) Inserted by ibid, 
a. C M.-I — 48 


(c) Inserted by D.C. Dept. Notification 
No. 516-ORI40, dated the 26th October 
1940 

Cd) The words “or other articles" omt- 
ted by D.C. Dept Notification No. 516- 
ORldO, dated the 26th OctoUr 1940. 

(e) Substituted by ibid., for the words 
"ammunition, explosive substances . 
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Manufacture and trans- 
port of explosives, and 
other dangerous articles. 


Provided that no female shall be searched in pursuance of the provisions 
of this rule except by a female. 

(3) Any arms, ammtinition, explosive substances or other articles seized 
under the provisions of this rule may be destroyed or otherwise disposed of as 
may be ordered by the Provincial Government. 

(4) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to five years f [or 
with fine or with both.] 

55. [Eng. Def. R. 35.] (1) The Central Government may, as respects 

any premises used for produdng, treating, handling 
or keeping any munitions of war, explosives or petro ■ 
leum or any other substance to which any of the 
provisions of the Indian Explosives Act, 1884, or of 

the Petroleum Act, 1934, apply, or may be applied, by order make provision for 
the safety of persons and property in, or in the vicinity of, such premises ; and 
by an)' such order may authorise the searching of persons entering, or seeking 
to enter, or being within any premises to which the order applies : 

Provided that no female shall be .searched in pursuance of such order ex- 
cept by a female. 

(2) The Central Government may by order make, in relation to the con- 
veyance on vehicles or vessels of any description of any such articles or substances 
as are mentioned in sub-rule (1), such provision as may appear to be necessary 
or expedient for the protection of persons or property again.st danger arising 
from, or in connection with, such convc)'ance. 

(3) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to two years 
g [or with fine or with both] . 

^ PART X. 

Public Safety and Order. 

56. [Eng. Def. R. 39-E.] (1) h[The Central Government or the Provin- 

_ , , , . _ dal Government] may, i[for the purpose of securing 

meS etc! the defence of British India, the public safety, thi 

maintenance of public order or the efficient prosecu- 
tion of war] by general or special order, prohibit, restrict or impose conditions 
upon, the holding of or taking part in public processions, meetings or assemblies 


LEG. REF. 

(/) Substituted b}* D.C. Dept. Notifica- 
tion No. 701-OR141, dated the iSth Febru- 
ary 1941, for the words “and shall also be 
liable to fine”. 

(flf) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR|41, dated the 15th Febru- 
ary 1941, for the words “and shall also be 
liable to fine”. 

(h) Substituted by D.C. Dept. Notifica- 
tion No. S83-O.R140, dated the 21st October 
1940, for the words “The Provincial Govern- 
ment”. 


Notification 

No. 232-OR15139, dated the 9th ^ptember, 
1939. 


(/) The words “for such period as may 
be speafied m the order” omitted by D.C. 
Dept. Notification No. 583-OR140, dated the 
21st October, 1940. 


R. 56: S^PE OF. — The power given to 
he police officers to disperse meetings was 
iho^ht to be very wide; but an attempt to 
[artail the powers was not adopted by the 
I ssembly. 


Orf/er promulgated under — Construc- 
tion OF— Preamble to rule.— The pre- 
amble to R. 56 is only relevant on 
the question of the validity of an order 
issued under it If it could be proved that 
the purpose of Government in framing an 
order was not such as is indicated in the 
rule, then the order would be bad ; but once 
the order has been promulgated, its con- 
stniction must depend upon the language in 
which it is framed, and the preamble to 
R. 56 has nothing to do with the construc- 
tion of the order. 45 Bom.L.R. 310=1943 
Bom. 177. 

R. 56 (1) : “Procession"— Meaning of. 
— ^The only important ingredients of a “pro- 
cession” in R. 56, are a common purpose 
and a formal or demonstrative march. 
Even two persons can form a procession. 
Where two persons, one of them carrsdng 
a flag and both shouting slogans, march to- 
gether in a line along a public road for the 
purpose of demonstration, they constitute a 
“procession” and are guilty under R. 56 (1). 
45 Bom.L.R. 303, 

A procession may be defined as** a formal 
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(2) For the purposes of sub-rule (1), any procession, meeting or assem- 

bly which is open to the public or to any class or portion of the public whether 
held in a public or a private place and whether admission thereto is restricted by* 
the issue of tickets or otherwise, shall be deemed to be a public procession meet- 
ing or assembly as the case may be. * 

(3) Any police officer may take such steps, and use such force, as may 
be reasonably necessary for securing compliance with any order made under this 
rule. 

(4) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to three years 
k[or with fine or 'with both]. 


LEG. REF. 

(k) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR141, dated the ISth Febru- 
ary 1^1, for the words “and shall also be 
liable to fine“. 


and organised march of two or more per- 
sons “formal” implying a kind of solem- 
nity or something spectacular, so as to at- 
tract attention, and organised implying a 
common intention or unity of purpose, 45 
Bom.L.R. 303=1943 Bom. 209. 

R. 56 (3) : Extent of powers of police 
OF ncERS, EXPLAINER — R. 56 (3) does not 
give wide powers to the police officers as to 
enable them to close a road wholesale and 
prevent innocent passers-by from making 
legitimate use of it. If it be thought neces- 
sary that any road should be thus closed, 
a proper order should be obtained from the 
Police Commissioner under the Bombay 
City Police Act, But such a wide power 
is not conferred upon the In.spector or his 
subordinates. Preamble is only relevant on 
the question of the validity of an order 
issued under it. If it could be proved that 
the purpose of Government in^ framing the 
order was not such as is indicated in the 
rule, then the order would be bad; but once 
the order has been promulgated, its con- 
stiuction must depend upon the language in 
which it is framed, and the preamble to 
R. 56 has nothing to do with the construc- 
tion of the order: [1943 Bom, 177, RcL 
1944 Bom. 139, at pp. 142-143. 

R. 56 (4) : Taking part in privaie 

ASSEMBLY — OfFENCE— “PUBLIC ASSEMBLY” — ^ 
What is. — It is perfectly plain that the 
order promulgated by the Government of 
Bombay applies only to public assemblies 
and does not apply to private assemblies. 
An assembly, to be a public assembly, must 
be qualified both as to its purpose, and as 
to its composition. A public assembly is 
one the object of which is the furtherance 
of some public purpose, and the constitu- 
tion of which involves the • admission of 
members of the public, whether conditional- 
ly or unconditionally. The public must 
have access to it, though it may be m 
limited numbers or on payment. If the 
assembly is confined to the members of a 
particular body or association, it would 
generally not be a public assembly. The 
question whether any particular assembly or 
meeting is a public assembly or meeting 
must be determined on the facts of each 


case. The place where the assembly meets 
may have some relevance, since it is obvious 
that a meeting which takes place in a public 
hall IS more likely to be a public meeting 
than one which takes place in a private 
house. The accused, who were members of 
a sociefr called the “Rashtriya Seva Dal”, 
the main purpose of which was to indulge 
in gymnastic exercises, took part in a meet- 
ing of the society. The assembly consisted 
of about ISO persons, all of whom were 
members of this body, and thej- sang vcnde~ 
mataram saluted the congress flag, 

which might give some political flavour to 
the meeting. Held, that it was not esta- 
blished that the public had any access to 
the assembly or that the object of the 
assembly was to further some public pur- 
pose, and it did not fall within the rule and 
the accused were not consequently liable to 
conviction under R. 56 (4). 45 Bom.L.R. 
310=A.LR. 1943 Bom. 177. 

An offence under R, 56 (4) is committed 
by a person who contravenes any order 
made under the rule; and before a Court 
can convict or uphold a conviction, under 
the rule, it must first be satisfied that there 
was an order lawfully issued under that rule 
by an officer properly empowered thereto. 
Where the only evidence relating to the 
existence of such an order is a statement of 
a Sub-Inspector of Police to the effect that 
an order of the District Magistrate banning 
processions, meetings and assemblies was 
issued and proclaimed by beat of drum be- 
fore the dat6 of the occurrence on which 
the charge is based, that is insufficient and 
it is impossible for any Court to come to a 
finding and to convict under R, 56 (4). 
The fact that there is no cross-examination 
by the defence on the point or that that 
accused in his statement under S. 342. Cr. 
P. Code, answers in the affirmative a ques- 
tion, “Did 3^ou contravene R. 56 (4) of the 
Defence of India Act by taking part in a 
procession?” cannot be interpreted as an 
admission bj*^ the defence of the existence 
of such a lawful order under R. 56 (4)^ 
It is for the prosecution to prove alLthe 
essentials necessary to establish the guilt 
of the accused and if they do not do so, the 
prosecution must fail. Nor can the prose- 
cution be allowed to fill in gaps in its evi- 
dence at a late stage in the appellate Court. 
23 Pat. 1=A.I.R. 1944 Pat. 345. See also 
1945 P.W.N. 65, 
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Preventjon of harhU in A m Tn tTiic nilp 

places of employment. I [56- A. (Ij in this rule— ^ ^ 

(a) 'trade dispute* means a trade dispute as denned m the Trade Dispute 

Act, 1929. . . . , 

(&) 'hartoT means any concerted cessation of work or refusal to work 
by a body of persons employed in any place of empIo 3 rment, exce|rt a cessation 
or refusal in furtherance of a trade dispute with which such body of persons is 
directly concerned. 

(2) If in the opinion of the Pro\dncial Government a body of persons 
employed in any place of employment is likely to take part in, or is taking part 
in, a hartalf then, without prejudice to any other proceedings which may by order 
in writing require the person owning or having the management of such place of 
employment to take, within such time as may be specified in the order, such 
measures as may be so specified to secure that the hartal shall not take place, or, 
as the case may be, shall cease. 

(3) If in tlie opinion of the Provincial Government a place of employ- 
ment has been closed for reasons other than the furtherance of a trade dispute, 
the Provincial Government may by order in writing require the owner or persons 
having the management of such place of employment to take, within such time 
as may be specified in the order, such measures as may be so specified to secure 
that the place of employment shall be opened, and shall remain open, for the un- 
impeded employment of persons employed therein. 

(4) If any person contravenes the provisions of any order made under 
this rule, he shall be punishable with imprisonment for a term which may extend 
to five years or with fine which may extend to five lakhs of rupees and to a further 
fine which may extend to one lakh of rupees for every day after the first during 
which fee contravention continues, or wife both such imprisonment and fine as 
aforesaid.] 

(5) m[* ♦ *]. 

57. (l).The Central Government u[or the Provincial Government] may, 
by general or special order, prohibit, restrict or im- 
Power to restrict use of conditions Upon, fee use or possession of any 

motor ve ic es. tnotor vehicle by any person, other than a member 

of His Majesty’s forces, without a permit from such military authority as may 
be specified or from the senior police pfficer in the district in which the said per- 
son resides. 


(2) If any police officer or any other person authorised by the Central 
Government. n [or the Provincial Government!, in this behalf suspects that any 
motor vehicle is or is kept in or upon any building, land, vehicle, vessel or other 
premises or is being used by any person in contravention of an order made tinder 
this rule, such officer or person may — 

(i) enter and search such building, land, vehicle, vessel or other premises 
at any time of the day or night and may seize any motor vehicle found therein 
or thereon which he suspects to be therein or thereon in contravention of such 
order ; 


LEG. REF. 

(/) Inserted by Dcf. Dept. Notification 
No. 15S8-SMI42, dated the 17th April, 1943. 

(m) Deleted by No. 5-D.C. (5)144, 

dated the 22nd January 1944. 

(n) Inserted by D.C, Dept. Notification 
No. 895-SM141, dated the 26th July 1941. 


Persouts not present within cordon 

FORMED BY POLICE OFFICERS — ^If GUILTY OF 
OFFENCE. — ^Any person who attempts to 
interfere with any police officer who may 
be engaged in enforcing the order of the 
District Magistrate prohibiting all public 


processions and meetings unless permission 
had been obtained from himself or some 
other proper authorit 3 % is guilty of an 
offence under R. 56 (4), whether or not he 
is actually present at the place where pre- 
parations are being made for taking out the 
procession and round which the police offi- 
cers have formed a cordon with the object 
of preVfenting the processionists from pas- 
sing.^ 78 C.L.J. 217. 

It is the duty of the prosecution in a trial 
on a charge of violation of an order under 
R, 56 to prove in a legal manner the order 
on which it relies for proof of the copx- 
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(ii) stop such person and seize any motor vehicle which is bein^ used in 
contravention of such order. ® 

(3) o[The Central Government or the Provincial Government may] 
declare any motor vehicle seized in pursuance of this rule to be forfeited to His 
Majesty and thereupon such motor vehicle shall be disposed of in such manner 
as may be p [ordered by that Government]. 

(4) If any person contravenes any order made under this rule,. he shall 
be punishable with imprisonment for a term which may extend to six months 
q[or with fine or with both]. 

58- [Eng, Def. R. 39-D.] (1) The Central Government or the Provincial 

rirniin^r Govcnimeiit may, by general or special order, prohibit 

unia^iui drilling. restrict in any area any such exercise, movement, 

evolution or drill of a military nature as may be specified in the order. 

[(1-A). The Central Government or the Provincial Government may by 
general. or special order, with a view to securing that no unauthorised exercise, 
movement, evolution or drill of a military nature is performed at any place, 
prohibit, restrict or impose conditions on the holding of, or taking part in, any 
such camp, parade, meeting or assembly, or such class thereof, as may be specified 
in the order.] {Gazette of India, Pt. I, S. 1, p. 252.) 

(2) If any person contravenes any order made under this rule, he shall be 
punishable with imprisonment for a term which may extend to five years r[or with 
fine or with both). 

59. [Eng. Def. R. 39-C.] s[(l) If the Central 
Unofficial uniforms, etc. Government or the Provincial Government is satisfied 

that — 


(а) the wearing in public of any dress or article of apparel resembling 
any uniform or part of a unifonn required to be worn by a member oif His 
Majesty's Forces or by a member of any official Police Force or of any force 
constituted under any law for the time being in force. 

(б) the wearing or display in public of any distinctive dress or article 
of apparel or an}*- emblem, 

would be likely to prejudice the public safety, the maintenance of public order, 
the defence of British India or the prosecution of the war, the Central Govern- 
ment or the Provincial Government as the case may be, may, by general or special 
order, prohibit or restrict the wearing or display in public of any such dress, 
article of apparel or emblem.] 

(2). For the purposes of tliis rule, a dress, an article of apparel or an em- 
blem shall be deemed to be worn or displayed in public if it is worn or displayed 
so as to be visible to a person in any place to which the public have access. 


LEG. REF. 

(o) Substituted by D.C. Dept. Notifica- 
tion No. 89S-SM|4L dated the 26th July 
1941, for the words "The Central Govern- 
ment may”. 

(fi) Srubslituted by ibtd,, for the words 
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(q) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR|41, dated the 15th Febru- 
ary 1941, for the words "and shall also be 
liable to fine”. 

(r) Substituted by D.C. Dept. Notifica- 
tion No. 701-OR141, dated the iSth February 
1941, for the words “and shall also be liable 
to fine”. 

(s) Substituted by D.C. Dept Notifica- 
tion No. 536-OR|40, dated the 3rd August 
1940, for the original sub-rule (1). 


mission of the offence charged, vis,, the 
order which is alleged to have been contra- 
vened. 1945 P.W.N. 65. 


R. 58: Applicabiuty and scope— 'Ex- 

ERaSF. OF A MILITARY CHARACTER" — ^^IeANING 

OF. — ^It is difficult to say what “exercise, 
movement, evolution or drill” is not of a 
military 'character. A thing is said to be 
of a military nature when it resembles some- 
thing done by or appertaining to or belong- 
ing to soldiers. Where the object of cer- 
tain exercises made bv a body of persons, 
about 150 in number, 75 of whom are armed 
with lathis about four to six feet long, is 
found to be to enable a large -body of men 
to respond immediately to a word of com- 
mand so that it would be possible for one 
man in charge of a large body of persons 
to make them execute his will without tlic 
need for any elaborate explanations or direc- 
tions, it must be held that the exercise are 
of a military nature, and the organisers as 
well as the instructor of such exercises' arc 
guilty of the offence under R. 58 (1). 
(1942) I M.L.J. 380=1942 Mad. 439. . 
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(3) If any person contravenes any order made tinder this rule, he shall 
be punishable with imprisonment for a term which may extend to three years 
s-1 [or with fine or with both]. 

t59-A. (1) Any officer of Government authorised in this behalf by general 

^ ^ , or special order of the Provincial Government may, 

Powers to require the as- 3 ^^ aj-ea. as may be specified in the order, re- 

sistance of certain persons. wiuiui aiccl oo 

quire any male person in that area to assist in the 

maintenance or restoration of law and order or in the protection of property for 
such period and in such manner as the officer may direct. 

(2) If any person fails to comply with any lawful direction given to him 
under sub-rule (1), he shall be punishable with imprisonment for a term which 
may extend to six months or with fine or with both. 

59-B. l[Eng. Def. R. 40.] 'iICl)] A District Magistrate, a Sub-divisional 
^ ... Magistrate, any police officer not below the rank of 

Deputy Superintendent, or any other officer of G«- 
vemment authorised in this behalf by the Provincial 
Government may by order appoint persons to act as special police officers for 
such time and within such limits as may be specified in the order; and every per- 
son so appointed shall have the same powers, privileges and protection, shall be 
liable to perform the same duties and v[subject to the same disciplinary measures], 
and shall be subordinate to the same authorities as the ordinary officers of police 
within those limits. ^ _ r -j 

w[(2) If any person, being appointed a special police officer as aforesaid, 
neglects or refuses, without sufficient excuse, to serve as such or to obey -such 
lawful orders or directions as may be given to him for the performance of his 
' duties, .or withdraws from the duties of his office without permission, he shall 
be punishable with imprisonment for a term which may extend to three months or 
with fine not exceeding one hundred rupees or with bpth.] 


PART XI. 

Shipping and Aircraft. 

x[59-C. (1) Any person authorised in this behalf by the Central Govern- 

_ . . , , ment may by order direct that any vessel at any port 

ports. ^ ° British India shall leave the port within such period 

as may be specified in the order *[and may further 
by such order direct that the vessel shall proceed] to such other port in British 
India by such route as may be so specified. 

(2) If any order made under sub-rule (1) is contravened, the master of 
the vessel and the owner or other person having the management thereof shall 
each be deemed to have contravened the order, and shall be punishable with 
imprisonment for a term which may extend to five years or with fine or 
with both.] 

60. [Eng. Def. R. 43.] (1) The Provincial Government a.s respects in- 

General control of ravi- the Central Government as respects 

gation. yiany waters], may by Urder make provision for re- 

gulating the places in or to which vessels may be or 
go, and the movements, navigation, pilotage, anchorage, mooring, berthing and 
lighting of vessels, in such waters. 

(2) If in the case of any vessel any order made under sub-rule (1) is 


LEG. REF. 

(jr-1) Fide fooUioie (r), p. -381. 
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Power to exclude Indian 
vessels from particular 
areas. 


contravened, the master of the vessel shall be punishable with imprisonment for 
a tenn which may extend to five years z[or with fine or with both], 

a[60'A. [Eng. Def. R. 44-A.] (1) The Central Government may, if it 

appears to it to be necessary or eispedient so to do 
for the purpose of facilitating the protection of ship- 
ping or the efiicient prosecution of war, by order re- 
quire any vessel registered in British India to leave, 
or to keep away from, any area specified in the order, and any such order may 
make provision for such incidental and supplementary matters as appear to the 
Central Government to be necessary or expedient. 

(2) If in the case of any vessel registered in British India an order under 
sub-rule (1) is contravened or not complied with, the master of the vessel and 
the owner or other person having the management thereof shall each be punish- 
able with imprisonment for a term which may extend to five years b[or with fine 
or with both]. 


61. [Eng. Def, R, 44.] (1) No person shall, except under permission 

Control of buoys, lights, by the Central Government, discontinue, 

etc, filter or remove, or make any variation in the mode 

of exhibiting or operating, any light, buoy, beacon or 
other apparatus used for the purpose of aiding the navigation of shipping or 
■ aircraft. 


(2) The Central Govermnent may make orders for prohibiting of res- 
tricting the exhibition or operation of, or requiring the removal, alteration or con- 
cealment of, or the making of any variation in the mode of exhibiting or operat- 
ing* any such light, buoy, beacon or other apparatus as aforesaid. 

(3) If any person contravenes any of the provisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to five years b[,or 
witii fine’or with both]. 

Measures for safety of 62. [Eng. Def. R. 45.] (1) The Central 

Indian vessels, ^ Government may by order make provision — 

(a) for securing that any vessel registered in British India , shall not, 
except under permission granted by the Central Government, proceed to sea. 
from any port (whether within or outside British India) unless such requirements 
in respect of the alteration of the structure or external appearance of the vessd, 
and in respect of the equipping of the vessel with any particular apparatus, contri- 
vance, appliance or defensive equipment, as may be contained in the order have 
been complied with ; 

(b) for securing the proper maintenance and efficient use of any ap- 
paratus, contrivance, appliance or defensive equipment with which any such vessd 
is equipped in pursuance of the order ; 

c[(6&) for prescribing the wirdess tdegraph services to be maintained, 
and the number, grade and qualifications of operators and watchers to be carried 
in coimexion the operation of any wirdess telegraphy apparatus provided 
in any such vessel, whether in pursuance of the order or otherwise;] 

(c) for any incidental or supplementary matters for which it appears to 
the Central Government to be necessary for the purposes of the order to provide. 

{ 2 ) An order under sub-rule (1) may be made so as to apply either to 
a particular vessel or to vessels of a partiiular class, and so as to apply to any 
such vessd or vessels either wherever it or they may be or while in such waters, 
or engaged in such voyages, as may be specified. 

' LEG, REF.. (6) Substituted by D.C. Dept. Notifica- 

(a) Substituted by D.C. Dept. Notifica- tion No. 701-OR|41, dated the iSth Fehn- 

tion Na 701-ORI41, dated the ISth Febru- ary 1941, for the words "and shall also be 
ary 1941, for die words “and shall also be liable to fine”. 

liable to fine”. (c) Inserted by D.C. Dept Notification 

(o) Inserted by D.C. Dept Notification No. 547-OR|40, dated the I7tfa August 1940. 
No. 133(>-OR|42. dated the 5th April 1942. 
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(3) If any vessel proceeds or attempts to proceed to sea in contravention 
of an order made under this rule, the master of the'vessel and the owner or other 
person having the management thereof shall each be punishable with imprison- 
.ment for a term which may extend to five years c-l[or with fine or with both]. 

... n , r d[62-A. [(1) The Central Gkrvemment may, 

in Tcspect of any vessel or class of vessels while in 
ports. ^ provision— 

(o) for securmg that there shall be kept on board such vessel or vessels, 
such class or description of persons, or such number of persons, or such number 
of persons of such class or description, as may be specified in the order; 

(6) for regulating the carrying .out of any operations on Board such 
.vessel or vessels. ]e 

(2) Any member of His Majesty’s forces acting in the course of his duty 
as such or any other person authorised in this behalf by the Central Gkivemment, 
may at any time board and inspect any vessel to which any such order applies 
for the purpose of ascertaining whether the provisions of the order are being 
complied with. 

(3) If any order made under sub-rule (1) is contravened, the master of 
the vessel and the owner or other person having the management thereof shall 
each be deemed to have contravened the order, and shall be punishable with im- 
prisonment for a term which may extend to six months or with fine or with 
both.] 

f[62-AA. (1) Any persoQ authorised by the Central Government in this 
A bdialf may ^ve directions to the owner or master of 

safety of any vessel whi^ is for the time being at a port in 

T t.- . British In6a g[or of any vessel registered in British 

incia vmich is for the time being at a port outside British India] requiring him — 

(p) to take such stejps as maybe specified in the directions for the purpose 

vessel remains at the port, fires .occurring in the vessel 
immediately detected and combated; 

(6) to secure that, while the vessel remains at the port, either at all times 
or during such periods as may be specified in the directions — 

CO m a case where the vessel is equipped with a gun or other instrument 
or device capable of being used to defend the vessel against hostile attack, that the 
gun, instrument or device will be manned; 

(ii) in a case where the vessel is propelled by mechanical power, that the 
vessel IS capable of oeing moved under her own power and of proceeding to sea 
immediately when ordered to do so; i- 5 ^ 

(c) for the purpose of taking such steps or securing such matters as 
atoresaid, to secure that such number of persons, or such number of persons of 
such class or description, as may be specified in the directions, shall be or remain 
on board me vessel, either at all times while the vessel remains at the port or 
during such period as may be so specified ; 

^ot to do such other things as may appear necessary or 
expedi^t to do or not to do for the purpose of securing the safety of the vessel or 
preventing the vessel from endangering other vessels or property at the port in 
the event of [fire, explotion, hostile attack or other similar occurrence.]* 

(2) Any niember of His Majesty’s forces acting in the counse of his duty 
as such, or any other person authorised in this behalf by the Central Government, 
may at any time board and inspect any vessel lo which any directions given under 
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sub-rule (1) relate for the purpose of ascertaining whether the directions are 
being complied with. 

[(.2-A) Any person authorised by the Central Government in this behalf 
if he considers that any vessel in any port in British India, whether because it is 
on fire or has suffered damage by fire or .otherwise, or for any other reason consti- 
tutes a danger to other vessels or to the efficient working of the port, may give 
directions to tlie owner .or master of such a vessel requiring him to scuttle or beach 
the vessel in such a position as may be specified in the directions.] (5 D.C. 
(70)|44, Gazette of India, dated 24th June, 1944, at page 838.) 

(3) If the owner or master of any vessd to which any directions given 
under sub-rule (1) or 'sub-rule (2-A) relate fails to comply with such direc- 
tions, he shall be ptinishable with imprisonment for a term which may extend to 
three years, or with fine, or with both.] 

Loading of ships. . (1) In this rule, unless the context 

Otherwise requires, 

(o) “the Act” means Ae Indian Merchant Shipping Act, 1923; 

(6) “assigning authority” has the same meaning as in the load-line rules; 

(r) “load-line rules”, “load-line certificate” and “international load-line 
certificate” have the same meanings as in the Act; 

(rf) “unsafe ship” has the same meaning as in sub-section (1) of sec- 
tion 232 of the Act. 

(2) Sub-section (1) of section 221 of the Act shall have effect, in relation 
to a ship to which this sub-rule applies, subject to the following amendments: — 

{a) where the ship is entitled under the load-line rules to be loaded to the 
depth indicated by the summer load-line prescribed by the said rules, the appro- 
priate load-line for the purposes of the said sub-section shall be the tropical load- 
line so prescribed ; 

(ft) where the ship is entitled under the load-line rules to be loaded to 
the depth indicated by the tropical load-line prescribed by the said rules, the appro- 
priate load-line for the purposes of the said sub-section shall be the tropical fresh 
water load-line so prescribed, 

(3) Subject to the provisions of this rule, sub-rule (2) shall apply to 
all British ships registered in British India (not being exempt from the provi- 
sions of Part V ,of the Act, relating to load-lines) with such exceptions and 
subject to such restrictions as may be specified in a general or special order by 
the Central Government. 

(4) Sub-rule (2) shall not apply to a ship unless the load-line certificate 
issued in respect thereof bears an endorsement in the prescribed form signed 
by .or on behalf of an assigning authority stating — 

(a) that the ship is one to which the said sub-rule applies; 

(b) the effect of the said sub-rule; 

{c) any restrictions specified in any such order subject to which the said 
sub-rule applies to the ship. 

(5) A certificate issued in respect of a ship shall not be endorsed by or 
on behalf of an assigning authority in pursuance of sub-rule (4) unless the 
authority is satisfied Aat the ship, if loaded in accordance with sub-section (1) 
of section 221 of the Act [as amended by sub-rule (2)], will not be an unsafe 
ship, 

(6) It shall be the duty of the owner of every ship mentioned in sub- 
rule (3) not being a ship excepted by an order made by the Centr^ Government 
under that sub-rule, to apply in writing to an assigning authority within the 
prescribed time for endorsement of the ship's load-line certificate in pursuance 
.of sub-rule (4), 

LEG. REF. No. 1135-OR|41,- dated the 29th November 

(i) Inserted by D.C, Dept Notification 1941. 
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(7) After receiving any such application with respect to a sWp, the as- 
signing authority may by order in writing served on the owner or master of the 
ship exerdse all or any of the following powers, namely: — 

(o) require such documents and information with respect to the ship as 
may be specified in iiie order to be delivered to it within such period as may be 
so specified; 

(6) require the ship to be submitted for survey at such place and within 
such period as may be so specified; 

(c) in a case where it appears to the assigning authority (whether as the 
result of a survey or otherw'ise) that the ship, if loaded as mentioned in sub- 
rule (S) would be an unsafe ship, require the ship, wi^in such period as may be 
so ^ecified, to be altered in such manner, or to be equipped wiA such apparatus, 
contrivances or appliances, as may be so specified, being alterations or equipment 
which in its opinion will cause the ship not to be an unsafe ship if loaded as 
aforesaid ; 

(d) require the ship’s load-line certificate to be delivered to it for endorse- 
ment wittun such period as niay be so specified. 

(8) The provisions of clause (it) of sub-section (1) of section 224-C and 
sub-section (1) of section 224-D of the Act shall,' in the case of a ship the load- 
line certificate of which has been endorsed by virtue of sub-rule (4), have effect 
as if the particulars mentioned in the said provisions included particulars of the 
endorsement 

(9) Where the load-line certificate pi a ship has been endorsed by virtue 
of sub-rule (4) and the ship ceases, by >drtue of an order und^ sub-rule (3) to 
be a ^p to which sub-rule (2) applies, the owner of the ship shall forthwith 
ddiver up the certificate to an assigning authority who shall cancel the 
endorsement 

(10) Where the Central Government is satisfied that provision has been 
made by the law of any coimtiy to which the International Convention respect- 
ing load-lines, 1930, applies similar to the provisions of sub-nde (2) and for 
the endorsement of load-line certificates of ships of that country in manner simi- 
lar to that required by sub-rule (4) it may by order direct that, where a certficate 
issued in respect pf a ship of that country bears such an endorsement in such 
form as may be specified in the order, the certificate — 

(a) shall be deemed for the pu^oses of Part V of the Act, to be a valid 
international load-line certificate, notwithstanding that it bears the endorsemait, 
if, but for the endorsement, it would be such a certificate ; and 

(b) shall have effect, for the purposes of the said Part V, as varied by 
the endorsement. 

(11) Where an order is in force under sub-rule (10) as respects ships of 
any country, section 224-1 of the Act shall have effect in relation to any such sWp 
as if the following sub-clause were substituted for sub-clause (a) of clause (ti) 
thereof, namely : — 

(o) in case of a ship in respect of which there is produced on such an 
inspection as aforesaid a valid international load-line certificate, the load-line 
appearing by the certificate to indicate the maximum depth to which the ship 
is for the time being entitled to be loaded; 

(12) If any person contravenes any of the provisions of tins rule, j[or 
any order made thereunder] he shall be punishable with fine which nray extend 
to one thousand rupees.] 

k[ 62 -C. (1) The Central Government may for the purpose of securing 

LEG. REF. (A) Inserted by D.C. Dept. Notification 
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Provisioning oi vessels. ^ defence of British India, the public safely, the 

efficient prosecution of war pr for maintaining sup- 
plies and services essential to the life of the community, by general or special 
order make provision for requiring any — 

(a) vessel proceeding to sea from a port in British India on a voyage 
to any port l[in the continent of India], Burma or Ceylon, 

(&) vessel registered in British India proceeding to sea from any port, 
to have on board such emergency rations *»[ supplies of fuel or other stores] as 
may be specified in the order. 

(2) Any provisions of an order under sub-rule (1) may be framed so 
as to apply to any sp^ified class of such vessels and so as to apply to any such 
vessel while engaged in such trades as may be specified in the order. 

(3) If any vessel proceeds or attempts to proceed to sea without com- 
plying with an order under sub-rule (1) or if otherwise there is any contra- 
vention of such an order in the case of a vessel, the master of the vessel and the 
owner or other person having the management thereof shall each be punishable 
with imprisonment for a term which may extend to six months or with fine or 
with both.] 


Employment in 
vessels. 


Indian 


63. [Eng. Def. R. 4S-A.] (1) The Central 

Government may, as respects any class of vessels 
registered in British India, by order make provision — 

(а) for securing that, subject to any exemptions for which provision 
may be made by the order, any such class of persons as may be specified in the 
order shall not be employed on board the vessels to which the order applies ; 

(б) for prohibiting the employment of any persons or class of persons 
on board such vessels unless they are holders of certificates of identity issued in 
such form and mamier as may be specified and for determining the circum- 
stances in which certificates of identity may be granted and revoked. 

(2) An order under sub-rule (1) may be made so as to restrict the 
employment of persons either in any capacity or in such capacity as may be 
specified and so as to restrict the employment of persons on such vessels as 
aforesaid either wherever they may be or while in such waters, or engaged in 
such trades or on such voyages, as may be specified. 

(3) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to five years n[or 
with fine or with both]. 

o[63-A. Notwithstanding .anything contained in section 12 of the Indian 
Merchant Slipping Act, 1923, an .officer who has been 
Officers ^ authorised in authorised by or on behalf of the competent authority 

United Kingdom deemed jjj United Kingdom under Regulation 47-C of the 

duly certificated. Defence (General) Regulations, 1939, to act as 

master or officer of any grade of a British ship shall, while acting in pursuance of 
the authorisation, be deemed to be duly certificated under the said Act] 

64. [Eng. Def. R. 4S-B.] (1) The Central Government, with a view to 

preventing the employment abroad, in connexion 
with the management of vessels registered in British 
India of enemy aliens or persons connected with the 
enemy, may by order direct that, as from such date as may be specified, the 
owner, manager or charterer of any vessd registered in British India, being a 
person resident in British India, or a corporation incorporated under the law .of 
British India, shall not employ in any foreign country or territory, in connexion 
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with the management of the vessel, any person other than a person approved for 
the purpose by the Central Government; and an order under this rule may be 
made so as to apply either generally to employment in all foreign cotmtries or 
territories or to employment in such foreign countries dr territories, or such class 
of foreign countries or territories, as may be specified in the order. 

(2) If any person contravenes any order made under this rule, he shall 
be punishable widi imprisonment for a terra which may extend to five years p[or 
with fine or with both]. 

65. ,[Eng. Def. R. 46.] (1) Without prejudice to any order made under 

Control of trade by sea. .60]. Centr^ Goyemment. 

with a view to securmg that vessels registered m 
British India are used in such manner only as the Central Government considers 
expedient in the interests of the defence of British India and the efficient prose- 
cution of the war, or for the maintenance of supplies and services essential to the 
life of the community, may by order provide that any such vessel registered in 
British India as may be specified in the order shall not proceed to sea from any 
^rt (whether within or outside British India) except under the authority of a 
licence granted by such authority or person as may be specified in the order; and 
any sudi order may contain provisions whereby a licence under the order may 
be gifted subject to such limitations and conditions as the authority or person 
granting the licence thinks fit to impose with respect to — 

(a) the trades in which the vessel may be engaged and the voyages which 
may be undertaken by the vessel ; 

(b) the class of cargoes or passengers which may be carried in the 

vessel; 


(c) the hirin|f of the vessel and the terms upon whidi cargoes or passen- 
gers may be carried m the vessd ; 

and may also contain provisions for requiring any vessel in respect of which such 
a licence is in force to comply with any directions given on behalf of the Central 
Government as to the ports to which and the routes by which the vessel is to 
proceed for any particular purpose's. 

(2) Any provisions of an order made under sub-rule (1) may be framed 
so as to apply to any such vessels either wherever they may be or while in sudi 
waters, or engaged in such trades or on such voyages, as may be specified. 

(3) Without prejudice to any of the provisions of sub-rules (1) and (2), 
the Central Government, with a view to regulating the use of vessels in the 
coasting trade, may by order provide that no vessel shall proceed to sea from 
any port in British India on a voyage to any other such port except under the 
authority of a licence granted by such authority or person as may be specified in 
the order. 

(4) "Without prejudice to any order made under sub-rule (1) of rtde 60 
or to any other provision of these Rules, the Central Government may make such 
orders with respect to any r[vessel or class of vessels] — 

(o) for securing that goods or passengers shall not be put off or taken 
on board s[such vessel or class of vessels] in British India dsewhere than at a 
prescribed port, 

(b) for determining the class of goods or passengers that may be imt 
off or taken on board 8[such vessel or class of vessels] at a port in British In^, 
t[or 

(c) for determining the order of priority in which specified goods or 


LEG. REF. 

(p) Substituted by D.C. Dept. Notifi- 
cation No.. 701-OR|41, dated the 15th 
February 1941, for the words “and shall 
also be liable to fine”. 

(?) Substituted by D.C. Dept. Notifi- 
cation No. 2k)-OR|39, datedr the 13th 
October 1S^9, for the word and figures "rule 


61”. 

(r) Substituted by D.C. Dept Notifi- 
cation No. 2SO-OR|39. dated the 13th Octo- 
ber, 1939, for the words “particular vessel”. 

(r) Substituted by for the words 

“the vessel". 

(t) Inserted by *bid. 
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classes of goods shall be put off or taken on board such vessel or class of vessels 
at a port in British India,] 

as the Central Government considers necessary or expedient in the interests of 
the defence of British India and the efficient prosecution of the war, or for main- 
taining supplies and services essential to the life of the community. 

(S) If any vessel proceeds or attempts to proceed to sea in contravention 
of an order made under this rule, or if otherwise there is any contravention of 
such an order In the case of a vessel, the master of the vessel and the owner or 
other person having the management thereof shall each be deemed to have con- 
travened such order and shall be punishable with imprisonment for a term which 
may extend to five years u[or with fine or with both], 

R*<iuisitioniagofv«sel. . 66- ’[(1) The C^tral Government may by 

® order m writing requisition — 

(o) any vessel in British India or anything on board a vessel in British 

India; 


(b) any vessel registered in British India, or anything on board such ves- 
sel, wherever such vessel may be ; 

and may make such further orders as appear to the Central Government to be 
necessary or expedient in connection with the requisitioning: 

Provided that the preceding provisions of this rule shall not authorise the 
requisitioning of any vessel registered in the United Kingdom or in any Dominion 
within the meaning of the Statute of Westminster, 1931. or of anything on board 
such vessel.] 

w[(l-a) Any vessel requisitioned under the Requisitioning of Vessds 
Ordinance, 1939. shall be deemed to have been requisitioned by .order of the 
Central Government under sub-rule*" (1).] 

x[(2) Where the Central Government has requisitioned any vessel under 
sub-rule (1\ the Central Government may use or deal with the vessel for such 
purpose and in such manner as may appear to it to be expedient, and may acquire 
it by serving on the owner or person having the management thereof y[or where 
the owner or person having the management thereof is not readily traceable or 
the ownership is in dispute, by publishing in the official gazette] a notice stating 
that the Central Government has acquired it in pursuance of this rule. 

Where such notice of acquisition is served on the owner or person having 
the management of the vessel zfor, as the case may be, published in the official 
gazette] then at the beginning of the day on w'hich the z [notice is so served or 
published] the vessel shall vest in the Central Government free from any mort- 
gage, pledge, lien or other similar obligation, and the period of the requisition 
thereof shall end.] 

af (2-«) The Central Government may by order require the owner, or the 
person having the management, of any vessel b* * * * to furnish to such 
authority as may be specified in the order such information in his possession re- 
lating to the ve.ssel or to things on board the vessel (being information which 
ma}- reasonably be required of him in connexion with the execution of this rule) 
as may be so specified.] , 


LEG. REF. 

'(w)' Substituted bv D. C. Dept. Notifi- 
cation No. 701-OR141, dated the 15th Feb- 
ruan' 1941. for the words "and shall also be 
liable to fine”. 

' \(v) Substituted by D.C. Dept. Notifi- 
cation No. 334-ORI40, dated the 17th July 
1940, for the original sub-rule (1). 

(w) Inserted by D.C. Dept Notification 
No. 324-OR140, dated the 10th February 
1940 . , . 

(^) Substituted by Defence Co-ordination 
Department Notification, No. 900-S‘MI41, 


dated the 11th October, 1941, for the origmal 
sub-rule (2), 

(y) Inserted by D.C. Dept. Notification 
No. 1336-ORI2I42. dated the 25th April 
1942. 

(s) Defence Dept Notification No. 5 
D.C. (23)143. dated 1st May 1943._ 

(o) Inserted by D.C. Dept Notification 
No. S32-ORI40, dated the 21st September 
1940, 

(b) The words “registered in British 
India” omitted by D.C. Dept Notification 
No. 1287-OR14?, dated the 11th March 194Z 
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(3) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to three years 
c[or with fine or with both]. 

67. .[(1) No person shall transfer any vessel registered in British India, 

or any share or interest in such a vessel, without the previous consent in writing 
of the Central Government.] (5 D.C. (74)|44, Gasettc of India, dated 22nd 
July, 1944, at page 960.) . » . 

(2) Notwithstanding anything contained in section 53 of the Merchant 
Shipping Act, 1894, an application made (whether before or after the commence- 
ment of the Ordinance) for the transfer of the registry of a ship registered in 
British India from one port to another, shall not be granted except with the 
approval of the Central Government. 

(3) If any person contravenes any of the provisions of sub-rule (1), he 
shall be punishable with imprisonment for a tenn which may extend to seven 
years d[or rvith fine or with both], 

e|'(4) Any transaction effected in contravention of the provisions of .sub- 
rule (1) shall be void and unenforceable.] 

■ f[67-A. fl) In this rule “foreign ship” means a ship which i.s not a ship 

registered in the British Isles, or in India, or in British 
Power to restrict use <'i Burma, or in any Dominion as defined in the Statute 
forcjgn ships. Westminster, 1931, or in any Colony. 

(2) The Central Government may by riotified order make provision for 
regulating or restricting the charter by persons in British India, whether on their 
own bdialf or as agents for other persons whether within or without British India, 
of foreign ships or of space or accommodation therein and the entering into agree- 
ments for the carriage of goods in foreign ships by or on bdialf of persons in 
British.India. 

(3) If any person contravenes the provisions of any order made under 
sub-rule (2), he" shall be punishable with fine.] 

68. [Eng. Def. R. 54.] (1) Th^ Central Government may by order in 

Power to take up accom- writing require the owner, or the person having the 

modation in certain ves- nianagement, or the master, of any vessel registered 
sels. in British India — 

(a) to place at tbe disposal of Government the whole or any part of 
the space or accommodation available on such vessel, and to employ such space or 
accommodation for the carriage of any persons, animals or things to any place 
specified in the order, and 

(b) to imdertakc; or permit to be undertaken such structural additions 
or alterations on board such vessel as may be necessary to fil it for tbe safe carri- 
age of any person.^, animals or things. 

(2) Whenever in pursuance of clause (fl) of sub-rule (1) any space or 
accommodation in any vessel is placed at the disposal of tbe Central Government 
gfand the circumstances are not such as to render the provisions of h [section 19 
of the Defence of India Act, 1939,1 applicable], the owner of such vessel shall be 
paid therefor at such rates as the Central Government may by order made in this 
behalf determine. 

(3) ^^Tienever in pursuance of clause (b) of sub-rtile (1) the Central 
Government requires any structural additions or alterations to be und ertaken on 

LEG. REF. 1939. 

ic) Substituted by D. C. Dept, Notifi- (/) Inserted hy D.C. Dept. Notification 
cation No. 701-OR|4L dated the 15th No. 1040-OR|41, dated the 9th October, 
February 1941, for the words “and shall also 1941 . 

be liable to fine”. (g) Inserted by D.C. Dept. Notification 

(d) Inserted by D.C. Dept. Notification No. 209-OR|39, dated the 6th October 1939. 
No. 701-OR|41, dated the iSth February (k) Substituted by D.C. Dept. Notifi- 
1941, for the words “and shall also be liable cation No. 261-ORI39, dated the 14th 
to fine”, ^ ^ November, 1939, for the words and figures 

- (e) Inserted by D.C. Dept. Notification “section 18 of the Ordinance” 

No'/ 11S-OR139, ■ dated the 11th November * 
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board any vessd the oAvner of such vessel shall be paid the actual cost of such 
additions or alterations. 

(4) Where, in respect of any vessel, there subsists between a British sub- 
ject resident in India or a corporation incorporated under the law of British India 
and any other person a charter-party or other contract under which the first- 
mentioned person is entitled to possession of it, or has the right to have any 
articles carried in it or to use any space or accommodation in it, the Central Gov- 
ernment may serve on the first-mentioned person, in any manner appearing 
to the Central Government to be convenient, a notice stating that on such date as 
may be specified in the notice his rights and liabilities under the contract will be 
transferred to the Central Government ; and in that event the contract shall, as 
regards any rights exercisable, or liabilities incurred on or after the said date, 
have effect, subject to the provisions of sub-rule (1), as if the Central Govern- 
ment were a party to the contract instead of the person on whom, the notice was 
served, and as if for any reference in the contract to that person there were 
substituted a reference to the Central Government 

(5) The Central Government may at any time cancel a notice servfed 
under the provisions of sub-rule (4) in respect of a contract, and thereupon the 
provisions of the said sub-rule shall, unless and until a further notice is served 
tihereunder in respect of that contract, cease to operate in relation to the contract 
as regards any rights exercisable, or liabilities incurred, on or after the date on 
which the cancellation takes effect. 


(6) If any order made under sub-rule (1) is contravened, the master of 
the vessel and the owner or other person having the management thereof shall each 
be deemed to have contravened such order and shall be punishable with imprison- 
ment for a term which may extend to three years i[or with fine or with both]. 
69. j [ n ) The Central Government, if it appears to it to be necessary or 
cxpcdicnt so to do in the interests of the defence of 
^ ' British India, the public safety or the efficient prose- 

cution of war, or for maintaining supplies and services essential to the life of the 
community, may by order direct — 

(а) as regards any class of vessels in British India, that no vessel of 
that class shall leave any port or place in British India at which it may be, or 

(б) as regards any particular vessel at any port or place in British India, 
that that vessel shall not leave that port or place, 


except vrith permission granted by such authority as may be specified in the order. 

(2) If any vessel leaves or attempts to leave any port or place in contra- 
vention of an order made under sub-rule fl), the master of the vessel shall be 


punishable with imprisonment for a term which may extend to five years ^for 
with fine or with both] .] 

70. [Eng. Def. R. 47.] ![(!) No person shall without the previous con- 
sent in writing of the Central Government transfer 
Power to restrict tbe interest in any aircraft registered under 

transfer of aircraft. Indian Aircraft Act, 1934, ni [wherever ' such 

aircraft may be] whether the certificate of registration of such aircraft is in force 
.or not, or in any part of an aircraft, or in any materials identified, under any 
system recognised by the Director of Civil A\nation in India, for the purpose oP 


the construction of aircraft. 


LEG. REF. 

(i) Substituted by D.C. Dept. Notifi- 
cation No. 701-OR|41, dated the ISlh Feb- 
ruaiy 1941, for the words “and shall also 
be liable to fine”. 

(/) Substituted by D. C. Dept. Notifica- 
tion No. 484-OR|40, dated the 1st Februarj' 
1941, for the original rule which was insert- 
ed by D.C. Dept. Notification No. 3S40140, 
dated the 18th May, 1940. 

(k) Substituted by D.C, Dept. Notifica- 


tion No. 701-ORI41, dated the ISth Febru- 
ary 1941, for the words “and shall also be 
liable to fine”. 

(0 Substituted by D.C. Dept. Notifica- 
tion No. US-OR139, dated tbe 11th Novem- 
ber 1939, for the original sub-rule (1). 

tThe words “or acquire” omitted by 5 
D.C. (74)144. dated 22nd July, 1944.’ 

(m) Inserted by D. C. Dept. Notification 
No. 631-OR|40, dated the 8th Februar 3 % 
1941. 
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(l-A)’ Any transaction elfected in contravention .of the provisions of 
sub-rule (1) shall be void and unenforceable.] 

(2) If any person contravenes any of the provisions of sub-rule (1), he 
shall be punishable with imprisonment for a term which may extend to seven 
years [or with fine or with both] . 

71. The pilot of any aircraft flying in contravention of ^y provision of, 
or of any rule made under, the Indian Aircraft Act, 
Enforcemert of provi- 1934 shall, (Hi being warned in the manner pres- 
Art^and Rules'^**** cribed by the rules made un<ier that Act, immediately 

land, and if such pilot fails to comply with such warn- 
ing as aforesaid, any commissioned officer of His Majesty’s forces may take or 
cause to be taken such action as may be necessary to terminate the flight. 

72. (1) The Central Government, subject to 
Requisitioning of aircnift. the provisions of sub-rule (2), may by order in writ- 
ing requisiticni — 

(a) any aircraft in British India and anything on board or forming part 
.of any aircraft in British India ; 

(b) any aircraft registered under the Indian Aircraft Act, 1934, or 
anjrthing on board or forming part of such an aircraft wherever such aircraft 
may be; 

(e) any machinery, plant, material or thing used for the operation, 
manufacture, repmr or maintenance of aircraft : 

and may ^ve such further orders as appear to the Central Government to be 
necessary or expedient in connection with the requisitioning. 

(2) Noffiing in sub-rule (1) shall authorise the r^uisitioning of any air- 
craft repstered in the United Kingdom, or any Dominion within the meaning of 
the Statute of Westminster, 1931, or of ani’thing on board or forming part of 
such aircraft. 

n[(3) Where the Central Government has requisitioned any aircraft 
under sub-rule (1), the Central Government may use or deal with the airrcraft 
for such purpose and in such manner as may appear to it to be expedient, and may 
acquire it by serving on the owner or person having the management thereof o [or 
where the owner or person having the management thereof is not readily trace- 
able or the ownership is in dispute, by publishing in the official gazette] a notice 
stating that the Central Government has acquired it in pursuance of this rule. 

Where such notice of acquisition is served on the owner or person having 
the management .of the aircraft P[or, as the case may be, published in the officii 
Gazette] then at the beginning of the day on which the P [notice is .so served or 
published] the aircraft shall vest in the Central Government free from any mort- 
gage, ple%e, lien or other similar obligation, and the period .of the requisition 
thereof sh^l end.] 

qf(3-a) The Central Government may by order require the owner, or the 
person having the management of, any such aircraft or thing as is referred to 
in sub-rule ( 1 ) to furnish to such authority as may be specifiecl in the order such 
information in his possession relating to the said aircraft, or thing fbeing infor- 
mation which may reasonably be required of him in connexion with the execution 
‘ of this rule) as may be so specified.] 

(4)' If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to three years 
rfor with fine or with both]. 


LEG REF 

(m’l) See footnot (k), p. 391. 

00 Substituted by D.C. Dept. Notifica- 
tion No. 900-SM|41, dated the 11th Octo- 
ber, 1941, for the original sub-rule (3). 

(/>) Inserted by D. C. Dept. Notification 
No. 1336-OR|242, dated the 25th April, 
1942. 

(P) Substituted by Def. Dept. Notifica- 


tion No. 5 D. C. f23)|43, dated 1st May 
1943. 

((jr) Inserted by D. C. Dept. Notification 
No. 532-OR|40, dated the 21st September, 
1940. 

(r) Substituted by D, C. Dept.' Notifica- 
tion No. 701-OR|41, dated the iSth Febru- 
ary 1941, for the words "and shall also be 
liable to fine”. 
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73. .[Eng. Def. R. 54.] _ (1) The Central Government may, Iqr order in 

Power to take up accom- reqmTt Ae o^er or Ae person having Ae 

modation in aircraft. management or Ae pilot of any aircraft registered 

under Ae Indian Aircraft Act, 1934, — 

(а) to place at the disposal of Government Ae whole or any part of Ae 
space or accommodation available in or on suA aircraft and to employ siiA space 
or accommodation for the carriage of any persons, animals or Amgs to any place 
specified in Ae order ; and 

(б) to undertake or permit to be undertaken such structural adAtions or 
alterations to such an aircraft as may be necessary to fit it for Ae safe carriage 
of any persons, animals or things. 

(2) Whenever in pursuance of clause (a) of sub-rule (1) any space or 
accommodation in any aircraft is placed at Ae Asposal of Ae Central Govern- 
ment s[and the circumstances are not suA as to render the provisions of 
tfsertion 19 of Ae Defence of India Act, 1939,] applicable], the owner of suA 
aircraft shall be paid therefor at .such rates as Ae Central Government may by 
order made in this bAalf determine. 

(3) Whenever in pursuance of clause (6) of sub-rule (1) Ae Central 
Government re(|uires any structural adAtions or alterations to be undertaken on 
board any aircraft, Ae owner of such aircraft shall be paid Ae actual cost of such 
additions or alterations. 

(4) AA,Aere in respect of any aircraft Acre subsists between a British 
subic-ct resident in India or a corporation incorporated under Ae law of British 
India and any other person a contract under which Ae finst-mentioned person is 
entitled to possession of it, or has the right to have any articles carried in it or to 
use any space or accommodation in it, the Central Government may serve on the 
first-mentioned person, in any maimer appearing to Ae Central Government to 
be convenient, a notice stating that on such date as may be specified in the notice 
his rights and liabilities under the contract will be transferred to the Central Gov- 
ernment ; and in that event the contract shall, as regards any rights exercisable, 
or liabilities incurred on or after the said date, have effect, subject to Ae provi- 
sions of sub-rule (1). as if the Central Government were a party to Ae contract 
instead of the person on whom the notice was served, and as if for any reference 
in Ae contract to that jierson there were substituted a reference to Ae Central 
Government. 

(5 1 The Central Government may at any time cancel a notice served under 
sub-rule f4) in respcct,of a contract, and thereupon Ae said sub-rule Aall, unless 
and until a further notice is served thereunder in respect of Aat contrart, cease 
to operate in relation to Ae contract as r^rds any rights exercisable, or liabi- 
lities incurred, on or after the date on whiA Ae cancellation takes effect. 

(6) If any order made under sub-rule (1) is contravened, the pilot of Ae 
aircraft and the owner or other person having the managenient thereof Aall each 
be deemed to have contravened such order and shall be punishable wiA imprison- 
ment for a term which may extend to Aree years «[or with fine or vriA boA]. 

74. fl) Any person auAorised in Ais bAalf by Ae Central Government 

may, if it appears to Aat person to be necessary in Ae 
Stopping of aircraft interests of Ae defence of British India so to do, 
order, wiA respect to any particular aircraft at any place in British India, Aat 
Ae aircraft Aall not leave Ae place until permitted to do so by suA auAority or 
person as may be prescribed In Ae order. 


LEG. REF. 

(j) Inserted by D.C. Dept. Notificatjon 
No. 209-ORI39, dated the 6th October, im 
(0 Substituted by D. C. Dept. Notifi- 
cation No. 261-OR139, dated the 14th 
November 1939, for the words and figures 
Cr. C- 


“section 18 o£ the Ordinance”. 

(u) Substituted by D. C. Dept. Notifi- 
cation No. 701-OR|41, dated the 15th Feb- 
ruary 1941, for the words “and shall also be 
liable to fine”. 
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( 2 ) Subject to the provisions of sub-rule (3), if any aircraft leaves or 
attempts to leave any place in contravention of any such ordler as aforesaid, the 
pilot of the aircraft smll be punishable with imprisonment for a term which may 
extend to three years v[or with fine or \rith both]. 

(3) Any order made under this rule shall cease to have effect ninety-six 
hours after the time at which it is made, unless in the meantime it has been con- 
firmed by the Central Grovemment. 

75. (I] The Central Government may, bv order, make provision as to the 

- Control of navijration of f ‘o which seaplanes may 

seaplanes. DC or go, and generally for regulating the movements, 

navigation, pilotage, anchorage, mooring, berthing 
and lighting of seaplanes on the surface of the water. 

(2) For the purposes of this rule seaplanes taking off from, or alighting 
on, the water shall be deemed to be on the sitrfar.* of the water while they are in 
contract therewith. 

(3) Tf in the case of any seaplane an order made under the provisions of 
sub-rule ( 1 ) is contravened, the pilot of the seaplane shall be punishable with 
imprisonment for a term which may extend to five years v[or with fine or with 
both]. 

PART XIL 

Essential Supplies and Work. 

w[75-A. [Cf. Eng. Def Rr. ^^ 1 - 53 .] (i) If in the opinion of the Central 

.... Government or the Provincial Government it is neces- 

expedient so to do for securing the defence 
^ ♦ of British India, public safety, the maintenance of 

public order or the efficient prosecution of the war, or for maintaining supplies 
and sei-vices essential to the life of the comm-uni^^ that Government may by 
order in writing requisition any propertv, movable or immovable, and may make 
such further orders as appear to that Government to be necessary or expedient 
in connection with the requisitioning : 


LEG. REF. 

(v) Substituted hy D.C. Dept. Notifica- 
tion No. 701 -OR [41, dated the 15th Fcbni- 
ary 1941, for the words "and shall also he 
liable to fine.” 

‘(w) Inserted bv D. C. Dcn^. Notification 
No. 1336-OR [42, dated the 25th April, 1942 


R. 7S-A [s^ec also under Rule 81] : 
Requisitioning a private hou.«e for 
RESIDENCE OF COLLECTOR. — The Collector 
of Madras is in charge of supplies which are 
essential to the lives of the citizens of 
Madras and moreover he is the Deputy Civil 
Defence Commissioner. The provision of a 
house for his residence is something which 
is necessary for the "maintaining of supplies 
and services essential to the life of the com- 
munity’ within the meaning ,of R. 75- A of 
the Rules. ^ (1944) 1 M.L.J. 263. 

R. 7S-A in so far as it relates to the re- 
quisitioning of movable property cannot be 
held to be ultra vires. S. 102 of the Govern-- 
ment of India Act, 1935 and Sch. VII, List 
II, Items 27 and 29 confer such a power. 
The power to make laws with' respect to 
''trade and commerce” and with respect to 
"the production, supply and distribution of 
goods” includes the power to requisition 
goods for public purpose.^. (1945) 8 F.L. 
J. 59=1945 M.W.N. 55. 

Opinion of .authority as to necessity of 


REQUISmONTNG PROPERTV— Tf AND WHEN CAN 
RE QUESTIONED TN CouRT OF L\\v.— The for- 
mation of the opitfion of the authority con- 
cerned as to the necessity or expediency of 
making a requisition of properly under R. 
7.'i-A of the Defence of India Rules, is 
clearly ? matter for executive discretion and 
cannot be qitcstioncd in a Court of law. 
The Court cannot investigate into the 
pounds or the sufficiency or otheiwise of 
the materials or evidence on which that opi- 
nion is formed and substitute its own opi- 
mon for that of the authority concerned. But 
if such power is exercised in bad faith or 
for a collateral purpose, it is an abuse of the 
power and not in reality an exercise of the 
power and the Court can interfere with such 
colourable exercise of power. Where the 
issue is raised as to bad faith or collateral 
purpose, the Court has to investigate the 
matter and decide the issue. 49 C. W. N. 
322. 

Where the exercise of the requisitioning 
power under R. 75-A is not wmZg fide, no 
Court can interfere. A Court has no power 
to inquire into the necessity or expediency 
of such requisitioning. 49 C.W.N. 583. 

There is full power of delegation under 
S, 2 (4) of the Act and wHen such pow6r 
has been delegated the person or authority 
to whom the delegation has been made has 
all the powers of the Central Government 
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Provided that no property used f or Ae purpose of religious worship and 
no such proi«rty as is referred to m rule 66 or in rule 72 shall be requisitioned 
under this rule. ^ 


(2) Where the Central Government or the Provincial Government has 
requisitioned any property under sub-rule (1), that Government may use or deal 
with the proper!)' m such manner as may appear to it to be eiqpedient and mav 
acquire it by serving on the owner thereof, or where the owner is not readily trace- 
able or the ownership is in dispute, by publishii^ in the o£5cial gazette a notice 
stating that the Central or Pro\’incial Government, as the case may be, has decided 
to acquire it in pursuance of this rule. 

(3) Where a notice of acquisition is served (mi the owner of the property 
or published in the official gazette under sub-rule (2), then at the beginnit^ of 
the day on which the notice is so served or published, the property shall vest in 
Government free from any mortgage, pledge, lien or other similar encumbrance, 
and the period of the requisition thereof shall end. 


( 4 ) Whenever in pursuance of sub-rule (1) or sub-rule (2) the Central 
Government or the Provincial Government requisitions or acquires any movable 
property, the owner thereof shall be paid such compensation as that Government 
may detfmiine : 

i [Provided that, where immediately before the requision, the property 
was bv virtue of a hire purcha.se agreement in the possession of a person other 
than the owner, the amount determined by Government as the total compensation 
payable in respect of the requisition or acquisition shall be apportioned between 
that person and the owner in such manner as they mav agree upon, and in default 
of agreement in such manner as an arbitrator appointed bv the Government in 
this behalf may decide to be fust.] 


LEG. REF. 

(,r) Inserted bv D. Dept. Notification 
No. 1 530-Coni p, 142, dated the ISth August 
1942. 


unless the order of delejration contains some 
restriction on the exercise of the powder . 
The order of delectation by notification, 
dated 25th April, 1942, under Avhich the Col- 
lector of Madras acted (in requisitioning a 
private bungalow for housing the incoming 
Collector) contained no restriction on his 
power to requisition houses in Madras. Un- 
der sub-S'. (4) of S. 2 of the Act. the 
power may be delegated so as to apply only 
in snccified circumstances and under specified 
conditions but the delegation may be unres- 
tricted. The power delegated by the order 
was a power to requisition for any of th^p 
purposes mentioned in R. 75- A, if the occa- 
sion should arise, subicct to the property be- 
ing within the jurisdiction of the Collector 
issuing the requisition order. (1944) 1 M. 
L.J. 263. 

The existence of the Land Acquisition Act 
is no bar to the power of the legislature 
to provide for requisitioning of property 
for any of the purposes mentioned in R. 
75- A of the rules as the Land Acquisition 
Act relates to acquisition of absolute owner- 
ship when property is required for a public 
purpose or for a public company and not to 
requisitioning in an emergency. (1944) 1 
MXJ. 263. 

'Troperty''— Meaning of— -Order requisi- 
tioning HOTEL BusiNESS.—The words ‘'any 
property, movable or immovable” in R. 7S-A 
of the Defence of India Rules, must if 


necessarily include all kinds of property ex- 
cept those^ referred to in the proviso. ^Thev 
f^ima facte coyer business and its good will. 
An order requisitioning a commercial under- 
t'ikmg (e.ff.) the business of a hotel, is not. 
therefore vires of the Rule. 49 C. 
W.N. 583. See also 49 C.W.N. 322. 

Certificate to appeal to Federal Court. 
—An application for a certificate to file ap- 
205 of the Government of 
India Act, 193o, on the ground that the ques- 
tion whether the legislature had power to 
when the I..and Acquisition Act 
(1894) remained unrepealed invoh'ed an in- 
terpretation of the Constitution Act, S. 292 
was rejected on the ground that no such 
question^ of interpretation was involved and 
even if it did involve such inf<*rpretation the 
question was not a substantial one. (1944) 
1 M.L.J. 263. 

Rr. 75-A and 81 : Acquisition of an 
undert^tng — Power 6f Government. — 

Under R. 75-A, Government can requisition 
or acquire only movable and immovable pro- 
pertj’ but not an undertaking like an Elec- 
a going concern. 
R. 81 IS obviously the rule contemplated for 
c control of an undertaking, 

Sub-R. (1) of that rule shows that orders 
taking control of the supply of electric 
energ^^ -were deliberately contemplated . by 
this rule. But under this rule Government 
has no power lo acquire hut tan only control 
an undertaking for the duration of the war 
and a limited period afterwards. 45 P.L. 
R- 71=1943 Lah. 41=LL.R, (1943) Lah. 
617 (F,B.). 
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,[R. 76 


(5) The Central Government or the Provincial Government niay, vrith a 
view to reqtiisitioning any property tinder sub-role (1) or determining the com- 
pensation payable under sub-rule (4), by order — 

(o) require any person to furnish to such authority as may be specified 
in the order such information in his possession relating to the property as may 
be so specified ; ' 

(6) direct that the owner, occupier or person in possession of the pro- 
perty shall not without the permission of Government dispose of it y[or where 
the property is a building, structurally alter it] z[or where the property is movable 
remove it from the premises in which it is kept] till the e^iry of such period as 
may be specified in the order. 

a(5-a) Without prejudice to any powers otherwise conferred by these 
Rules, any person authorised in this behalf by the Central Government or the 
Provincial Government may enter any premises and inspect such premises and 
any property therein or thereon for the purpose of determining whether, andj^if 
so, in what manner, an order under this rule should be made in relation to sua 
premises or propertj', .or with a view to securing compliance with any order made 
under this rule.] 

(6) Any orders made, and any action taken, under or in relation to rule 
76, 79 or 83 before the 16th May, 1^2, shall be deemed to have been made or 
taken under or in relation to this rule and to be as valid as if this rule had been 
then in force. 

(7) Tf any person contravenes h[aiiy order made uirder this rule] he shall 
be puni^able with imprisonment for a term wtdch may extend to three years or 
with fine or with both.] 


76. [Pov.'ers relating to hmldings and premises.^ Omitted by D. C. Dept. 
Notification No. 1336-0^142, dated the 25th April. 1942. 

c[76-A. (1) The Central Government d[or the Prorincial Government] 
_ niay by order in writing require the owner, or the 

° ° ' person having the management, of any warehouse or 

cold storage depot to place at the disposal of Govern- 
ment the whole or any part of the space or accommodation available in such ware- 
house or cold storage depot and to employ such space or accommodation for the 
storage of any articles or things specified in the order : and such an order may 
require the said owner or person to aflFord such facilities, and maintain such 
services, in respect of the storage of stich articles or things, as may be specified. 

(2) Whenever in pursuance of an order made under sub-rule (1) any 
space or accommodation in a warehouse or cold storage depot is placed at the 
disposal of the Central Government d[or, as the case may be, of the Provincial 


LEG. REF. 

.(y) Inserted by D.C. Dept. N’otification 
No. 1336-OR142, dated the 27th June, 1942. 

( 5 ) Inserted by D. Dept. Notification 
No. S-D.C. (58)144, dated 15th Febniarj”, 
1944. 

(a) Inserted by D. Dept. Notification 
No. 1477-ORI42, dated the 1st August 1942. 

(6) Substituted by D. C. Dept. Notifica- 
tion No. 1SOO-ORI42, dated the 18th July 
1942. for the words "the provisions of this 
rule”. 

(c) Inserted by D. C. Dept. Notification 
No. 294-OR139, dated the 8th December, 
1939. 

(d) Inserted, by D. C. Dept. Notification 
No. 898-SM|41, dated the 6th September, 
1941, 


"R. 7S-A (7) : Disposal of goods— Mean- 
ing OP. — "Disposal" withm R. 7S-A (7) does 


not mean an}’’ actual removal or delivery by 
actual movement of the goods. The receipt 
of a delivery order by the purchaser and 
payment of money by the purchaser to ven- 
dor’s agent, will certainly amount to a dis- 
posal of the goods. If the intention of the 
parties was that the property in the goods 
should pass with the delivery order, the sub- 
sequent acceptance of the money by the 
vendor’s agent is another act of disposal, 
as actual deliver}’ of the goods by him would 
be if he allows the purchaser to remove 
the goods. 79 C.L.J. 189. It is quite 
legitimate for the prosecution under S. 236, 
Cr. P. Code, to charge the accused in the 
alternative either that th^ had disposed of 
the goods in contravention of the freezing 
order or had falsely informed the authori- 
ties that they had done so. 79 C.L.J. 189. 
.JVrif of certiorari, if lies. See 49 C.W.N. 
322. 
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Government], and the circumstances are not such as to render the provisions of 
section 19 of the Defence of India Act, 1939, applicable, the owner of such ware- 
house or cold storage depot shall be paid therefor at such rates e[as that Govern- 
ment] may by order made in this behalf determine. 

[(2-A) The Central Government or the Provincial Government may, with 
a view to requisitioning any space or accommodation under sub-R, (1) or to 
determining the compensation payable therefor, by order require any person to 
furnish to such authority as may be specified in the order such information in his 
possession as may be so specified.] (D.D. No. S-D.C. (64)144, dated 29th 
April, 1944, Gasette of India, Pt, I, S. 1, p. 562.) 

(3) If any person contravenes any order made in pursuance of this rule, 
he shall be punishable with imprisonment for a term which may extend to six 
months f(or with fine or with bpth]. 


g[76-B. h[(l) In this rule, “building” includes a compound wall, a con- 
„ , , Crete road inside private premises and any other 

structure in which stone, lime, sand, brick, cement, 
steel or timber is used.] 

(2) The Central Government or the Provincial Government, if in its 
(pinion it is necessary so to do for the purpose of maintaining supplies and services 
essential to the life of the community, may by order direct that, within such area 
as may be specified in the order, no building, or no building of such class as may 
be sp spedfied, shall be erected, re-erected, constructed or altered except under 
the authority of a written permit granted by or on behalf of that Government 

i[(3) Every authority granting permits in pursuance of an order made 
imder sub-rule (2) shall have power to impose on the permit-holder such condi- 
tions as that authority thinks fit for conserving essential building materials, and 
to revoke, or modify the terms of, any permit granted by it] 

(4) If any person contravenes any order made 3 [under sub-rule (2) or 
fdls to comply with any condition imposed tmder sub-rule (3)], he shall be 
pimishable with imprisonment for a term which may extend to six months, or 
with fine, or with both.] 


77. Nothing contained in any law for the time being in force, or in any 
rule made under any such law, to regulate the erec- 
Power to exempt build- re-erection, construction, ajteration or main- 

kws? ° tenance of buildings shall apply to any building Ae 

. ’ use of which by or on behalf of Government is certi- 

fied by the Central Government k[or the Provincial Government] to be necessary 
or expedient for the successful prosecution of the war and the defence of British 
India l[or to any works executed, whether in relation to a building or otherwise, 
by any person with the sanction of the Central or the Provincial Government, for 
the purpose of providing air raid shdter or rendering any building less vulnerable 
to hostile attack] 


LEG. REF. • 

(e) Substituted by D.C. Dept. Notifica- 
tion No. ®8-SM|41, dated the 6th Septem- 
ber 1941, for the words “as the Central Go- 
vernment”. 

(/) Substituted by D. C. Dept. Notifica- 
tion No. 701-OR141, dated the ISth Feb- 
ruary 1941, for the words "and shall also 
be liable to fine”. 

(ff) Inserted by D.C. Dept. Notification 
No. 1420-ORI42, dated the 20th June 1942. 

(h). Inserted hy D, D. Notification No. 


1620-ORt42, dated 26tfa December 1942. 

(i) Old Sub-Rules (1) and (2) renum- 
bered as 'Sub-Rules (2) and (4) and new 
Sub*Rnles (1) and (3) inserted by Ibid. 

(j) Substituted ^ Ibid. 

Ck) Inserted by D. C. Dept. Notification 
No. 89^SM|41, dated the oth Sept^tidier, 

1941. 

(1) Inserted by D.C. Dept. Notification 
No. 1186-OR142, dated the 10th Januarj- 

1942. 
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[R. 77-A 


Restrictions on certain 
powers of local aiilhori- 
ties. 


m[77-A. (1) In this rule "the appropriate Govemmetil” means in relation 
to cantonment authorities and port authorities in 
major ports, the Central Government, and in relation 
to other local authorities, the Central Government or 
the Provincial Government 

(2) No local authority shall, except with the permission of appropriate Go- 
vernment, exercise its powers of entry and inspection, or its powers of calling 
for information, in respect of any buildings or other premises which the Central 
Government may, with a view to prevent leakage of information valuable to the 
enemy, certify in this behalf; and the appropriate Government may, at the lime 
of granting iht permission or subsequentiy, impose such conditions as it thinks 
fit on the manner in which, and the extent to which, the powers shall be exercis- 
able by or on behalf of the local authority in respect of those buildings or other 
premises. 

(3) No local aulhorit}’’ shall except with the permission of the appropriate 
Government, exercise its powers of demolition in respect of any building which 
may be certified by the Central Government as being used for purposes essential 
to the defence of British India the efficient prosecution of the war or the main- 
tenance of essential services or supplies and the appropriate Government may 
at any time of granting the permission or subsequently impose such condition as 
it thinks fit on the manner in which and the extent to which the powers shall be 
exercisable by or on behalf of the local authority in respect of the building.] 

78. [Cf. Eng. Def. R. 50.] (1) For the purposes of this rule ©[and of 

rule 78-A], the doing of work on land shall include 
demolition or rendering useless of anything placed 
in, on or over the land, the removal from the land of 
anything so demolished .or rendered useless P[* * *] and the maintenance of 
any work or thing in, on or over the land 

(2) Any member of His Majesty's forces acting in the course of his duty 
as such, and any other person authorised by the Central Government q[or the 
Provincial Government] in that behalf, may, if in the opinion of such member] 
or person it is necessary or expedient so to do for securing the defence of British 
India, the, public safety, the maintenance of public order or the efficient prosecu- 
tion of war, or for maintaining supplies and services essential to the life of the 
community, do any work on any land, or place anything in, on or over any land. 

(3) If in the opinion of the Central Government q [or the Provincial Gov- 
ernment] it is necessary or expedient so to do for securing the defence of British 
India, the public safety, the maintenance of public order, or the efficient prosecu- 
tion of war, or for maintaining supplies and services essential to the life of the 
community, r[that Government may] by order provide for prohibiting Or restrict- 
ing the doing on any particular land of any such work as may be specified in 
the order, 

(4) No person shall, except with permission granted by or on behalf of 
the Central Government q_[or the Provincial Government, as the case may be], 
remove, alter or tamper with any work done, or thing placed in, on or over any 
land in pursuance of this rule. 

s[(4-/J) Anything removed from any land in pursuance of this rule may 
be sorted, md stored, or disposed pf, in such manner as the Central Government 
or the Provincial Government, as the case may be, may by genetal or special order 
direct] 


LEG. REF. 

(■m) Inserted by D.C. Notification No. 
1146-0R|41, dated the 6lh June, 1942. 

(») Added by D. Dept. Notification 
No. 1648-ORI42, dated 5th December, 1942. 

(o) Inserted by D.C, Dept. Notification 
No. 872-SM|41, dated the 2nd January 1942. 
XP) Omitted by D. Dept. No. IfiSS-OR] 


42, dated 6th March 1943. 

iq) Inserted by D. C. Dept. Notification 
No. 699-OR|41, dated the ISth March 1941. 

(r) Substituted by ibid., for the \\ords 
“the Central Government may'. 

(s) Substituted by D.C. Dept. Notifica- 
tion No. 131^0Rl42, dated the 28th Mar^ 
1942, for sub-rule (4Ha) . 
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R. 80] 


(S) If an)' person contravenes any pf the provisions of thus rule, t[or any 
order made thereunder] he shall be punishable with imprisonment for a term 
which may extend to six months, n[or with fine or with both]. 

v[78-A. (1) Any officer pf Government authorised in this behalf by gene- 
ral or special order of the w[ Central Government or 
the Provincial Government] may, within such area as 
persons to do «ork. specified in the order, require any male per- 

son in that area to assist in the doing of work on land for such period and in such 
manner as the officer may direct, being work the doing of which is in the opinion 
of the officer necessaiy to meet an actual or apprehended attack, or to repair or 
reduce the damage resulting therefrom or to facilitate oifensive or de- 
fensive operations in the area. 

(2) Any person doing work in compliance with any direction under sub- 
rule ( 1 ) shall be paid such remuneration for doing the work as the officer giving 
the direction nia}’ determine. 

(3) If any person fails to comply with any lawful direction given to him 
under sub-rule ( I ) , -he shall be punishable with imprisonment for a term which 
may extend to six months or with fine or with both.] 


Salvage from premises 
damaged by war operalKins, 


x[78-B> (1) The Central Government or the 
Provincial Gk>vemment may by general or special 
order provide — 

(fl) x-l[for the clearing .of any premises which, in consequence of war 
operations, are substantially damaged or are contaminated by any lethal gas or 
noxious substance;] 


(6) for the protection of any y [animals, articles or things]' left upon 
such premises as aforesaid; 

{c) for the removal, storage, or disposal of any such y[animals, articles 
or things] as aforesaid, including the disinfection or destruction of y [animals, 
articles or things] which may be a source of danger to public health or safety. 

y[Explaf7atio}L — /In this sub-rule, 'premises’ includes buildings, lands, har- 
bours, docks, piers, wharves and other such places and ‘articles’ include vehicles 
and vessels.] 

(2) Any y[ animals, articles or things'] removed from any premises in 
accordance with an order under sub-rule ( 1 ) shall, subject to any provisions of the 
order authorising destruction or disposal, be held on behalf of the person for the 
time being entitled thereto until they are delivered to him. 

(3) Where any y [animals, articles or things] are disposed of, whether by 
sale at the premises or otherw’ise, in accordance with an order under sub-rule (1) 
the*^ net proceeds, if any, of such sale or disposal shall be held .on behalf of the 
person for the time being entitled thereto until th^ are delivered to him. 

(4) If any person contravenes the provisions of any order made under 
sub-rule (1) he shall be punishable with imprisonment for a term which may 
extend to six months or with fine or with both.] 

79. [Requisitioning of land.] Omitted by D. C, Notification No. 1336- 
Ojf?!42, dated the 25th April, 1942. 

80. [Eng. Def. E. 52.] (1) Without prejudice to any other of these 


LEG. REF. 

(0 Inserted by D. C. Dept. Notification 
No. 1SOO-OR142, dated the 18th July, 1942. 

(u) Substituted by D. C. Dept. Notifi- 
cation No. 701-OR|41, dated the 15th 
February 1941, for the words “and shall also 
be liable to fine”. 

(v) Inserted by D. C. Dept. Notification 
No. 872-SM141, dated the 2nd January 1942. 

(jw) Substituted D. Dept. Notification 


No. 872-SM|42, dated the 26th September 
1942, for the words “Provincial Govern- 
ment”. 

(x) Notification No. 1655-OR142, dated 
6th March, 1943. 

(.r-1) Vide No. 1655-OR|42, dated 4th 
September, 1943. 

(y) Added by D, Dept. Notification No. 
1655-OR142. 
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IR. 80-A 

Use of laud for purposes of Central Govenunent or tlie Provincial 

His Majesty’s forces. Government may] by order authorise, subject to any 

restrictions or conditions imposed by the order, the 
xise 01 any specified land for naval, military or air force purposes, during such 
pmod as may be specified; ;and any such order may, so far as appears »[ to 
that Government] to be necessary or expedient for the purposes of the order 
provide — 

(o) for entitlii^ ^[any] person using any land in pursuance of the 
order to do such aete in relation to that land as may be specified; 

(b) for prohibiting or restricting the exercise of rights of way over that 
land, and of other rights relating thereto which are enjoyed by any person, 
whether by virtue of an interest in land or otherwise. 

(2) If any person contravenes «[any order made under this rule], he 
shall be punishable with imprisonment for a term which may extend to sis 
months, d[or with fine or with both], 

«[80-A. (1) The Central Government so far as appears to it to be neces- 
. o„ ^ saiy or expedient for the efficient prosecution of the 

arran^^u^t S'fe^torief. maintaining supplies and services essen- 

. . _ bal to the life of the community may by order pro- 

vide that Hghtmg arrangements in any factory or class of feetories ahaH be in 
accordance with snch standard as may be specified in the order. 

(2) If any person contravenes any order made under this rule he 
be punished with imprisonment for a term which may extend to one year or 
with fine or with both.] 

*[80-B. [Of. Eng. Def. Rr. 61-63.] (1) The Central Government or tlie 
Control of agriculture. Provincial Government, so far as it appears to it to 
.be necessary or expedient for regulating or increas- 
ing the rapply of articles which can be used in connection wi& the conduct of 
im or for maintaining supplies and services essential to the life of the commu- 
nity, may by order provide — 

(o) for prohibiting, restricting, or otherwise controlling the cultivation 
of ^ecified corps; 

(6) for bringi^ under cultivation any waste or arable land whether 
appurtenant to a building or not, and for the growing therein of specified 
crops; 

(c) for any incidmtal and supplementary matters for which the Central 
c^TCmment or the Provincial Government thinks it expedient for the purposes 
of tte order to provide including in particular the entering and inspection of 
ijm or premises to wMeh the order relates with a view to securing compliance 
mtli the order; the seizui-e of any crops or other produce of land cultivated or 

contravention of the order, and llie grant or issue of permits and 
other documents for the purposes of the order; and an order under this rule 
my be made so m to apply either to persons or lands generally, or to auy parti- 
to 1» person or land or ela® of persons or lands, and so as to have effect §ther 
generally or in any particular area; 

^at no order s^ be made by a Provincial Government under 
clause (<t) except with the previous approval of the Central Government. 


UEG. REF. 

(«) Substitated by D. C. D^t. Notifi- 
cation No, 898-SM/41, dated the 6th Sep- 
tember 1941, for the words '^he Central 
Government 

(a) Substituted by ibid, for the words "to 
the Central Government”. 

NoHfieatLon 

Wo. 3ei-OB/40, dated the llbidi 1940. 

(o) Snbsatated by D, c. Dept Wotblea- 
ttoi Kb. 1500-01^48, dated the 18th July 


1942, for the words ‘%ay of the nrovisioos 
of this nde”. 

(rf) Substituted by D. 0. Dept, Kofjflea- 
turn Ko. 701-OB/41, dated the 16th Beb- 
niaiy 1941, for the wards ‘‘and shall also be 
liable to One”. 

(0) Defence Dept . Ko. S-DO C32)/43. 
dated 4th September, 1^48. ^ 

19^ 1688-OE/42, dated ISth Jannaiy 
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(2) If in the opinion of the Provincial Govemment the person in posses- 
sion or effective control of any land to which an order made under danse (6) 
of snb-rule (1) applies has failed to comply with the order, that Government 
may, without prejudice to any other action that may be taken against that person 
hereinafter referred to as the defaulter) in respect of the contravention, by 
order direct that the land shall be placed in the exclusive possession of such 
person and for such period as may be specified in the order, and during the 
period of continuance of the last mentioned order the person specified therein 
shall have all the rights of the defaulter to manage the land and realise the 
profits arising therefrom and shall only be liable to pay on behalf of the defaul- 
ter the Government revenue, all other charges of a public nature and the rent, 
if any accruing due in respect of the land during that period. 

(3) If any person contravenes any order made under this rule other- 
wise than under clause (6) of sub-rule (1) he shall be punishable with imprison- 
ment for a term which may extend to three years or with fine or with botii, and 
in addition any Court trying such contravention may direct that any crops or 
other produce of land cultivated or grown in contravention of the order shall 
be forfeited to His Majesty.] 


81. [Eng. Del R. 55.] (1) In this rule g[any reference to article sbsSl 

^ j construed as including a reference to electrical 

energy, and] the expresssion undertaking means 
^ ‘ any undertaking by way of any trade or business 

b[and includes the occupation of handling, loading or unloading goods in the 
course of transport]. 


LEG. BEF. 

(g) Inserted by B. G. Dept. Notification 
No. 694'0B/41, dated the 5th April, 1941. 

(h) Inserted by D. Dept. Notification 
No. 531-OB/40, dated the 19th September 
1942. 

B. 81; Scope and operation op.— B, 81 
is merely an enabling rule and merdy pro- 
vides that Govemment may in certain cir- 
cumstances by order provide for certain 
things. There is nothing in the rule itself 
which has to be obeyed by any one. 22 
Pat. 602=A.I.B. 1944 Pat. 1. 

Defence of India Act, in so far as it pur- 
ports to invest the Provinci^ Government 
with power to authorise certain officers to 
fix the prices of commodities is not invalid 
£fe contravening the provisions of the Cons- 
titution Act. A.I.B. 1944 Pat. 205; 46 Bom. 
L.E. 529=1944 Bom. 292; 1944 Cal. 317. 

The word "undertaking” in B. 81 is, 
broadly speaking, sjmonymous with the 
word ''business’', and includes, therefore, the 
bosiness of carrying on a hotel. 49 O.W.N. 
583. 

Powers op Provincial Governments — 
Delegation to Additional District Magis- 
trate. — ^A provincial Govemment has all 
the powers conferred by B. 81 and it has 
t^ power of delegation. Where a Provin- 
cisd Govemment delegates to all Additional 
District Magistrates the power of controU- 
ing the transport of rice or paddy to places 
outside the districta concerned, every Addi- 
tional District Magistrate has power to 
pass an order prohibiting the es^rt of 
paddy or rice from his district without a 
permit issued by a proper authority. The 
validity of such order cannot be called in 
Cr.C.M.-I-*-5i 


question. A person oBends such an order 
if he removes or takes any steps towards 
the removal of paddy or rice from the dis* 
trict without a permit and it matters not 
whether the intended removal is to the ad- 
joining distict or to a Native State, so long 
as the removal is outside the district. Such 
an order by the Additional District Magis- 
trate is intra vires, 1944 F-L,!. 200: (1944) 
2 M.L.J. 49. 

Before a person can be punished under 
B. 81, for having contravened the provisiozLS 
of an order made thereunder, it must be 
established that the contravention took place 
after, and not before, the 18th July, 1942, 
the date on which the amended eub-B. (4) 
came into force. 47 P.L.B. 134. 

B. 81 specifically authorises the Central 
Govemment or the Provincial Government 
to make orders for regulating the letting 
and sub-lattiog of aecommio&tion. Where 
such an order is made by the Provincial Go- 
vemment the personal satisfaction of the 
Governor is not required. 47 P,LJE&. 134. 

The rules concerning the letting and sub- 
letting of residential or other accommoda- 
tion are not in excess of the powers con- 
ferred by sec. 2 (1). An order under B. 81, 
regulating of accommodation is not vHtra 
vires, 47 P.L.B. 134. 

Buie 81 is the rule for dealing with the 
control of an undertaking (like an Electric 
Supply Co.). 1943 Lah. 41=45 P.L.B. 71 

=I.L.B. (1943) I, ah, 617 (F,B.). 

Sale prior to notification BEGuiiAHNe 
PRICE. — ^A notification regulating the prices 
of an article issued subsequent to the date 
upon which the accused made the sale for 
which he has been convicted, cannot 
be used to support the conviction. 208 LO» 
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(2) The Central Govexmment ^[or the Provincial Government], so far 
as appears! to it to be necessary or expedient for securing the defence of British 
India or the efficient prosecution of the war, or for maintaining supplies and 
services essential to the life of the community, may by order provide — 

(a) for regulating or prohibiting the production, treatment, keeping, 
storage, movement, transport, distritation, disposal, acquisition, use or con- 
sumption of articles or things of any description whatsoever 3 [and in particular 
for prohibiting the withholding from sale, either generally or to specified 
persons or classes of persons, of articles or things kept for sale, and for requir- 
ing articles or things kept for sale to be sold either generally or to specified 
persons or classes of persons or in specified circumstances;] 

*E[(aa) for collecting any information or statistics with a view to the 
rationing of any article essential to the life of the community;] 

i[(ab) for controlling the rates at which any vessel registered in Bri- 
tish India may be hired and the rates at which pei^sons or goods may be car- 
ried in or on any such vessel ;] 


XjEQ* ikes* • 

(♦) Inserted by P. 0. Notification 

No. 899-SM/41, dated the 29th November, 
1941. 

(j) Inserted by D, C. Pept, Notification 
Now 366-OB/40, dated the 8th June 1940. 

(h) Inerted by Pefence Pept. Notification 
No, 5-PC (12)/43, dated 7th April 1943 and 
old cl. (aa) renumhered as (ah) , 

(Q Inserted by P. G. Pept. Notification 
No. 570-OB/40,, dated the 21st September, 
1940, 


219=A,IJ5. 1943 Pat. 315; s&e also (1943) 
1 M.L.J. 20; (1943) 1 M.L.J. 287; 1940 
Pat. 373.' 

Authority to exeboiss certain powers 

DELEGATED SUBJECT TO THE SUPERVISION OF 
THE DELEGATING AUTHORITY — EFFECT. — 

Where a notification is issned by the Com- 
missioner under an authority delegated to 
him by the Chief Commissioner te fix rates 
to be charged for certain commodities sub* 
ject to the general supervision of the Chief 
Commissioner, it is quite -^d and legal. 
The reservation of a general power of su- 
pervision could not take away the authority 
conferred on the Commissioner. 1943 A. 
MJ[i.J, 41. See also 45 Bom.LJEt. 572= 
1943 Bom. 314. 

Ord^ of Additional District Magistrate 
notifying that '^no person shall export any 
amount of paddy or rice, however small, 
from any place in Hs District to places out- 
side its limits, except under a permit issued 
by the CoUeetor of the District or by an 
officer authorized by Mm is intra vires his 
powers under B. 81. (1944) 1 MXJ". 

(Notes of Becent Oases) 33. 

Breach of rules by servant— Liability 
OF HASTEN — When a servant of an owner of 
a petrol pump fills up a petrol coupon 
wrongly, t&re is a contravention of the 
Petrol Bationing Order. The penal liability 
imder the former rules is an absolute liabi- 
lity and a breach of the rules either by the 
master or servant would render both of 
them guUty irrespective of their knowledge 
of the breach of the rules. The question of 
jwsns rea cannot affect the conviction but 


can only affect the measure of punishmeut. 
1943 A.M.L.J. 38. 

B. 81 (2) (a) AND (b)— Validity.— -The 
provisions of B. 81 (2) (a) and (b) enabling 
the making of orders regulating the distri- 
bution of articles, requiring them to be sold 
to specified persons and for incidental mat- 
ters, relate to the distribution of goods is 
intra vires the Government of India Act. 49 
C.W.N. 595. See ako 46 Bom.L.B. 877. 

B. 81 (2) (hb) (ii)—nJuRiSDiCTiON,— Be- 

fore an order can be made on an application 
by a District Magistrate under B. 81 (2) 
{bh) (u) he has to be satisfied that it is ne- 
cessary and expedient to make the order in 
question “for securing the Pefence of Bri- 
tish India of the efficient prosecution of the 
war or for maintaining the supplies and ser- 
vices essential to the life of the communify’^ 
An order requiring a landlord who has ob- 
tained a decree for eviction of his tenant in 
a Civil Ooui*t, not to interfere with the pos- 
sesion of his tenant cannot ordinarily have 
any connection with the Defence of British 
India, etc. An order passed, when none of 
the conditions are satisfied is without juris- 
diction. 47 Bom.L.B. 357. 

B. 81 (2) (b).— B. 81 (2) (b) does not re- 
late to withholding from sale. The <dause 
has reference only to the controlling of 
prices. It is therefore not competent to the 
Collector of a District under cl. (b) of B. 81 
(2) to provide by a Notification that a per- 
son sdling matches commits an offence when 
ho withholds matches from sale notwith- 
standing that he possesses saleable stock. 
Such a notification would be valid only if 
made under cl. (4), A Notification under cL 
(b) is therefore not valid. 1945 M.W.N. 54 
=58 L.W. 20, 

B. 81 (2)— Pood Grains Control Order 
(1942). — ^It must be held that under B. 81 
(2), the Central Government had the power 
to issue the Pood Grains Control Order 
(1942), and the povisions of Cl. (3) of that 
order are in aU respects intra vires notwith- 
standing that there is a discretion in the 
matter of issuing licences. Sec. 2 (2) of the 
Act expressly empowers the Centr^ Govern? 
ment to make rules for the control of trade, 
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(6) for controlling the prices “[or rates] at which articles or of 

any description whatsoever may be sold “[or hired] n[and for relaxine any 

rna-iriTnnm or minimum limife otherwise imposed on such uriees or ratA«.l ^ 
o[(J-a) * * * •] F rates, j 

P[(65) for regulating the letting and sub-letting a[of any accommo- 
dation or class of accommodation, whether residential or non-residentiall 
whether furnished or unfurnished and whether with or without board and in 
particular, — ’ 

(i) for controlling the rents for such accommodation rfeither gene-< 
rally or when let to specified persons or classes of persons or in specified circum- 
stances,] 

r-i[(w) for prev^ting the eviction of tenants and sub-tenants from such 
accommodation in specified circumstances and;] 


LEG. REF. 

(m) Inserted by D. C. Dept. Notification 
No. 662-OB/41, dated tlie 21st January 
1941. 

( 3 i) Inserted by D. C. Dept. Notification 
No. 7S7-OE/41, dated the 11th April 1942. 

(o) Omitted by No. 5-DC. (ll)/43, dated 
27th Pebruary 1943. 

(p) Substituted by D. Os Dept. Notifica- 
tion No. 960-OIt/41^ dated the 2nd August 
1941, for clause (hb) of sub-rule *(2), which 
was inserted by Labour Department Notifi- 
cation No. B-d2, dated the 28th September 
1939, and amended by D. 0. Dept. Notifica- 
tion No. 793-OR/41^ dated the 26th April 
1941. 

(q) Substituted by No. 5-DC. (ll)/43, 

dated 27th February 1943. 

(f) Inserted by D. Dept. Notification No. 
1527-OR/42, dated the Slat July 1942. 

(r-1) See 5 D.O. (39)144, Gazette of 
(dated 19th August, 1944, part I, sec. 1, 
page 1102. 


etc., and a power to control includes a power 
to prohibit; one way of controlling or re^ 
.golating a trade is by insisting upon those 
engaged in it taking out licences. 57 L.W. 
363. 

Trade dispute. — ^According to B. 81 (a), 
for the definitions and technical terms used 
m the rule, regard is to be had to the Trade 
Disputes Act. A reference to the notifica- 
tion dated 21st August, 1942, and the defi* 
nitiozL of 'trade dispute’ in sec. 2 of the 
Trade Disputes Act, shows clearly that 
there is no warrant for importing into the 
rule the words 'with his own employer’ after 
the words 'in connection with any trade dis.. 
pute’, Heuce a strike without giving notice 
would be an offence under the rule even 
though it was in sympathy with ihe disputes 
in another mill. 1944 A.M.L.J. 2. 

fiR, 81 (2) (b) and 119 : Order, when be- 
comes BINDING — Publication op order. — Any 
order passed under R. 81 (2) (b) cannot 
bind the person concerned unless , it is pub- 
lished in accordance with B. 119 of the 
Defence* of India Buies. This latter rule lays 
an obligation on the officer making the order 
to publish notice of such order. The manner 
in which such notice is to- be published is no 
doubt left to the discretion of that officer. If 
he adopts a mode of publication however in- 
adequate or unreasonable it is not liable to 


be questioned in any Court of law. But the 
burden of provmg publication of the notice 
of that ordeiEr in the manner contemplated 
by the officer making the order lies on the 
prosecution. other words it must be shown 
that the officer making the order pro* 

scribed the manner of its publication 
that the publication was made in that man- 
ner. The obligation laid on the officer pass- 
mg the order is a statutory obligation and it 
is incumbent on the prosecntioxi to prove 
that the statutory obligation was duly dis- 
cliarged. The prosecution cannot in such a 
case merely rely on the presumption of S. 114, 
clause (s) of the Evidence Act. 1943 N.L. 
J. 605=1944 Nag. 40. 

B. 81 (2): Withholding”, WHAT consti- 
tutes. — The Court must construe the word 
"withhold” in B. 81 (2) (a) of the Defence 
of India Buies in relation to the facts of 
each particular case. It cannot be read as 
"unreasonably withhold” ; when the word 
unreasonably is not in the rule, the Court 
cannot put it there. But it can and ought to 
be held that a man has not withhdd from 
sale to any person of a thing, if he has sold 
some quantity to anyone demanding it and 
has not evidenced unwillingness to sell the 
rest to thedr persons. In order to bring home 
the offence, the prosecution has to go much 
further to show that the accused was over a 
period withholding his stock from sale, A 
dealer is not bound to his whole stock or 
a large part of it, to the first customer who 
demands it. If, at the end of a period, it is 
found that a dealer has not sold his stock, 
although asked to do so, there may be a case 
for the prosecution. The accused, who kept 
a small grocery shop had a stock of sugar 
consisting of four pounds only. A casual 
customer- hurried up and asked for one pound 
of sugar at the price fized. The accused, 
however, refused to s^ him more than one 
anna worth of sugar, on the ground that he 
had considotrable number of regular custo- 
mers, and that he was ansious to sell his 
sugar to them, and in view of the small stock 
he had he was not prepared to part with oi^ 
fourth of his stock to somebody whom he did 
not know. Held, that the accused vrtid not 
liable to conviction under B. 81 (2) (a). 
1943 Bom. 49=44 Bom.L.B. 921. 

B. 81, Cl«. (8) AMD (4).— ale pro-riso ill- 
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(ii») for requiring such accommodation to be let either generally, or 
to specified persons or classes of persons, or in sjleeified circumstances ;] 

®[(6c), for requirix^ .any employers or class of employers to supply to 
all or any class of their employees and to all or any class of dependents of such 
employees t(sach essential articles) in such quantities and at such price as may 
be specified in the order and to provide such accommodation and other facilities 
for taking meals at or near Ae place of employment as may be so spewed.]. 

[(bd). for controlling the recruitment and employment of labour in such 
areas as may be specified iu the order with a view to securing that sufficient 
workers are available for essential undertakings.] (See 5 D.C. (66)144, ffo- 
zette of India dated 10th June, 1944 at page 775). 

o[(c) for regulating the carrying on of any undertaking engaged in, 
or capable of doing, work appearing to the Central Government ^[or the Pro- 
vincial Government] essential to any of the above mentioned purposes, and, iu 
particular — 

(») for requiring work to be done by an undertaking; 

(«t) for determining the order of priority in which, and the period or 
periods within which work shall be done by an undertaking; 

(iii) for controlling or fixing the charges which may be made by the 
undertakers in respect of the doing of any work by them;'*f* * 

(iv) for requiring, regulating or prohibiting the engagement in the 
undertaking of any * [employee] or any class or classes of * [employees] ; 

y[(n) for requiriiig the undertaking to provide adequate safeguards 
against sabotage;] 

(d) for requiring persons carrying on any undertaking to keep such 
books, accounts and records relating to the undertaking, z[and to employ such 
accounting and auditing staff], as may be specified in the order; 

(e) for requiring persons carrying on, or employed in connexion with, 
any undertaking to produce to such authority as may be specified in the order 
any books, accounts or other documents relating to the undertaking; and for 
requiring such persons to furnish to such authority as may be specified in the 
order, such estimates, returns or other information relating to the luidertaking 
as may be specified in the order or demanded thereunder ; 

(ee) a[Omtf#e<f.] 

(/) for any incidental and supplementary matters for which the Cen- 
tral Government l>[or the Provincial Government] thinks it expedient for the 


LEG. REF. 

(») Added by Def. Dep. Kbtificatioa 
Uo. 5-DO. (17)/43, dated wie 27tli March 
1943. 

(t) Substituted by NoMcation No. 6-DO. 
(17)/43, dated the SSud January 1944. 

(») Substituted by D.O. D«)t, Notiflea- 
Idon No. 734-OB/41, dated the 8th Mareh 
1941, for the oiigiii^ dause (o) of sub-rule 
( 8 ). 

(«) Inserted by D.O. Dept Notificalion 
No. 899-SM/41, dated the wth November 
1941. 


(«) The word “and" omitted by D. 
Dept Notification No. 927-OB/41, dat 
the 20th September 1941. 

(a>) Substituted by. ibid., for the wor 
“workman" and “workmen” respectivdy. 

(y) Inserted by D. 0. Dept. Notificatii 
No. 927-OB/41, dated the S)th Septemb 
1941. 


(z) Inserted by D.O. Dept. ITotification 
No. 734-OE141, dated the 8th Maidi 1941. 
(a) Omitted by No. 6-DO (34)/43. 

(&) Inserted by D. 0. Dept. Notification 


serted at the end of E. 81 (2), on 18th May, 
1943, has not repealed the Notification 
No. 954 P.C.— 34 P.O., dated 23rd Janu- 
ary, 1943, and the Courts can look into the 
notification and the order fixing the maad- 
inum price of rice. No doubt as soon as the 
notification and the order in question ceased 
to have effect it was no longer posable to 
contravene either of them, but it cannot be 
said that contravention which had already 
occurred would not continue to be punishable 
after the notification and the order had ceas- 
ed to have effect. Neither the notification 
nor the order by itself imposed a punish- 
ment on anyone. The only effect of the noti- 
fication and the order in question was to 
render certain acts unlawful, and that effect 
was complete as soon as the acts were done. 
The subsequent events, viz., the prosecution 
and conviction would be the effect not of the 
notification and ihe order but of E. 81 (4) . 
1944^ P.W.N. 147c=1944 Pat. 217, Where a 
dealer who has got large stocks of matches 
in his shop fiatly refuses to sell even a box 
of matches to a customer, commits the of- 
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purposes of the order to provide, including, in particular, ther enterii^ 
Wi> [search] and inspection of premises to which the order relates with a view to 
securing compliance with the order i>'b[the seizure subject to the provisions of 
sub-rule (3-0) by a person authorised to make such search of any articles in 
respect of which such person has reason to believe that a contravention of the 
order has been, is being or is about to be committed] «[the grant or issue of 
licences, permits, certificates and other documents, and the charging of fees 
tiierefor] ; 

and an order under this rule d* * • may be made so as to apply either to per- 
sons or undertakings generally or to any particular person or undertaking or 
^]aaa of pcrsons or undertakings, and either to the whole or to any part of any 
undertaking, and so as to have effect either generally or in any particular area: 
e [Provided that — 

(i) no order made, whether before, on or after the 18th May, 1943, 
in exercise of the powers conferred by clause (a) of this sub-rule on a Provin- 
cial Gtovemment shall have effect so as to prohibit or restrict the export from 
any place in the Province to any place outside India or articles or things ; 

(ii) no order made, whether before, on or after the 18th May, 1943, 
in exercise of the powers conferred by dause (a)' of this sub-rule on the Provin- 
cial Government of Assam, Bengal, Bihar or Orissa shall have effect so as to 
prohibit or restrict the movement, transport, disfanbution, disposal or acquisi- 
tion of any foodgrains or their products, 

(Hi) the powers conferred bv clause (b) of this sub-rule on the Pro- 
vincial Government of Assam, Bengal, Bihar or Orissa shall not be exercisable 
in relation to an)' foodgrains or their products, and all orders made, whether be- 
fore, on or after the 18th May 1943, in exercise of those powers, shall cease to 
have effect in so far as they relate to any foodgrains or their products.] 

ff(2-A) Anv orders made, and any action taken, under or in relation to 
clause (ba) of sub-rule (2) before the iSth March 1943, shall be deemed to have 
been taken under or in relation to clause (bb) of that sub-rule as amended wiffi 
effect from that date.] 

g[(3) Tf it appears to the Central Government h[or the Provincial Govern- 
ment] that in the interests of the defence of British India or the efficient prose- 
cution of the ^var, or for maintaining supplies and services essential to the life 
of the community, it is necessary to exercise control over the whole or any part 
of an existing 'undertaking, if that Government may] by order authorise any 
person (hereinafter referred to as an authorised controller,) to exercise, with 
respect to the undertaking or any part thereof specified in the order, such func- 
tions of control as mav be provided by the order ; and so long as an order made 
under this sub-rule is' in force with 'respect to any undertaking or part of an 

undertaking — . - 

(a) the authorised controller shall exercise his functions in accordance 
with any instructions given to him by the Central Government h[or the Provincial 
Government], so, howe^'er, that he shall not have power to give any directions 


LEG, REF. 

No. 899-SM/41, dated the 29th November 
1941 

(hi) Added by No. 5-DO (34)/43. 

(o) Eoserted by Defence Department No- 
ttftcation No. 1641-OB/42, dated the 21st 
November 1942. . , . ^ 

((Q The words "may prohibit the doing of 
anything regulated by the order ^cept 
under, and in accordance with the conditions 
of, ’a licence granted by such authority as 
may be specified in the order, and'^ omitted 
by thid. 

(e) Substituted by No. 5-DC (28)/43, 
dated the 18th May 1943. 

(/) Added by No. 5-DO (ll)/48, dated 


the 27th February, 1943. 

(g) Substituted by D. 0. Dept. Notifica- 
tion No. 709-OE/41, dated the 14th June 
1941, for the original sub-rule (3) of rule 
81. 

(h) Inserted by D.O. Dept. . Notification 
No. 899-SM 41, dated the 29th November, 
1941. 

(i) Substituted by D. C. D^t. Notifica- 
tion No.. 709-OE/41, dated tiie 14th Juns^ 
1941, for the words "the Central Govern* 
ment may''. 

the meaning of the Notificatio]i prohibiting 
withholding under the Defence of India 
Buies. 58 L.W. 20iss;1945 M. W. 54. 
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inconsistent with the provisions of any Act or other instrument determining 
the functions of the undertakers except in so far as may be specifically provided 
by the order ; and 

(&) the undertaking or part shall be carried on in accordance with any 
directions given by the authorised controller in accordance with the provisions 
of the order, and any person having any functions of management in relation to 
the undertaking or part shall comply with any such directions.] 

j [.(3-A) The Central Government, so far as it appears to it to be neces- 
sary or expedient for securing the defence of British India or the efficient prose- 
cution of the war or for maintaining supplies and services essential to the life of 
the community, may direct the employment of persons subject to the Indian 
Army Act, 1911, or the Indian Air Force Act, 1932, in any undertaking or part 
thereof — 

(») which is being carried on by the Central or a Provincial Govern- 
ment, or 

(») which, in the opinion of the Central Government, is engaged in any 
trade or business essential to the life of the community, or 

(in) with respect to which an order made under sub-rule (3) is in force; 
and thereupon it shall be the duty of eve^ person so subject to obey any com- 
mand given by any superior officer in relation to such emplo 5 rment and every such 
command shall be deemed to be a lawful command within the meaning and for 
the purpose of the Indian Army Act, 1911, or tlie Indian Air Force Act, 1932, 
as the case may be. 

(3-B) A direction under sub-rule (3-A) may be made with or without 
the consent of the person carrying on the undertaking or part thereof to which 
the direction relates but if made ■wnthout his consent shall be communicated to 
such person who shall thereupon be deemed to have contravened an order made 
tmder this rule if he obstructs or fails to facilitate the emplo 3 rment of persons 
subject to the Indian Army Act, 1911, or the Indian Air Force Act, 1932, in pur- 
suancfe of the direction.] 

k[(3-C) Any articles seized under the authority of any order made under 
clause (/) of sub-rule (2) shall be conveyed without delay before a Magistrate 
who may give such directions as to their temporary custody as he thinks fit, so 
however, that where no prosecution is instituted for a contravention of the order 
in respect of the articles seized within a period in his opinion reasonable, the 
Magistrate shall direct their return to the person from whom they W'ere seized; 
and subject to the foregoing provisions of this sub-rule, the provisions of the 
Code of Criminal Procedure, 1898, shall so far as the}’- may be applicable, apply 
to any search or seizure under the authority of any such order as they apply to any 
search or seizure tmder Chapter VII of that Code.] 

(4) If any person contravenes l[any order made under this rule], he 
diall be punishable with imprisonment for a term which may extend to thre^ 
years “[or with fine or with both], n[and if the Order so provides any Court try- 
ing such contravention may direct that any property in respect of -syhich the Court 
is satisfied that the order has been contravened shall be forfeited to His Majesty] ; 


LEG. BBF. 

(J) iQBerted by D. Dept. Notifleation 
tfo. 531-OB/40, dated the Slat August, 
1942. 

(X) Added by No. 5-DO (34)/43, dated 
;he 23rd June, 1943. 

(l) Substituted by D. 0. Dept. Notiftoa- 
-ion No. 1500-OB/42, dated the 18th July 
L942, for the words "tmy of the provisions 
>f this role”. 

(m) Substituted by D.C. D^t. Notifiea- 
ion No. 701-OB/41, dated the 16th Pebru- 
^ 1941, for the words "and dhaU also be 

(»). Added ity. No, 5-DO (9)/43^ .dated 


the 5th February, 1943. 


B. 81 ( 4 ) : CONSTETTCTION AND BOTOT OP 

oppmcE irtruiiE B. 81 (4) is cognzzabijb Aim 
]sroN-BAiLAB(C.B. 47 P.L.B. 229. The ex- 
pression contravenes any of the provisions 
of this rule* ^ in B. 81 (4) is unfortunate. 
It is dif5.cult to comprehend how any person, 
except possibly the Central or Provincial Go- 
vernment, could contravene any of these pro- 
visions. *What was evidently meant was that 
a person should be punishable for contraven- 
ing* the provisions of any order passed under, 
the rule, not for contravening any provisloxis 
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[Provided that where the contravention is of an order rdating to an arti- 
cle of food which contains an express provision in this behalf, the Court shall 
make such direction, unless for reasons to be recorded in writing it is of opinion 
that the direction should not be made in respect of the whole, or as the case 
may be, a part of the prope^.] (5 D.C. (48)|43, Gazette of Indm. dated 
17th June, 1944, at page 805). 


of the rulef itself, which provisions in them- 
selves do not fix any prices. 208 I. C. 219c= 

A. I.E. 1‘943 Pat. 315. See also 1943 M. 
28*1i=C 1943) 1 M.L.J. 99. The words “if 
the order so provides” iir B. 81 (4) limit 
the Court's power to order confiscation under 
the general provisions of S. 517, Criminal P. 
0. and clearly indicate that the property 
which is the subject matter of the proceed- 
ings can be confiscated only if the order al- 
leged to have been conti'avoned provides for 
confiscation. 16 the order alleged to have 
been contravened does not so provide there 
is no powc*r of confiscation. (A.I.B. 1944 
Bom. 292 (P.B.), Poll. A.I.B. 1944 Bom. 
247. Approved) A.T.B. 1945 Lab. 149 
(P.B.). 

Applicability— INFEINOEMENT op ob3>eb 
kepore amendment making infringement 
PTTN iSHABiiE. — ^Until an amendment was made 
by which infringement of an order under 
the rule was made punishable with the same 
penalty as breach of the rule itself, it was 
not an offence to commit a breach of an order 
made under the rule. 208 T.O. 639= A. I. 

B. 1943 Pat. 313. 

B. 81 (4)» in its unamended form (amend- 
ment being of IStli July, 1942), contained no 
provision for punishment for contravention 
of orders framed under B. 81 (2) (6) and 
the rule cannot bo construed in a liberal 
sense so as to make punishable contravention 
of an order before the date of the amend- 
ment of the rule. (1943) 1 M.L.J. 20= 
1943 Mad. 255,- (1943) 2 M.L.J. 287; 9 
Cut.L.T. 18; 9 Cut.L.T. 19. As to bur- 
den of proof of publication of order see 
(1945) P.W.N. 243. 

Sale of ARTicrjs at excess price. — •'Where 
the price of an article has not been control- 
led under E. 81 (2) (b) a conviction for sell- 
ing the article at a price in excess of that 
fixed by the Local Press Advisory Commit- 
tee is illegal. (1943) 1 M.L.J. 22. 

Trader inc!RE.vsing price op dhoties by 10 
PER cent.— Before a trader who increases the 
price o6 cloth can be held to be liable under 
■R. 81 (4), it must be proved that there is an 
order controlling the price of cloth. When 
there is no order fixing the price of cloth in 
a District, a trader in that District who in- 
creases the price of dhoties by about 10 per- 
cent. cannot be held to have committed an 
offence under the Defence of India Buies. 21 
Pat.L.T. 273=A.T.B. 1940 Pat. 373; see 
also 1943 A. M.L.J, 33 (failure to sell wheat 
ou tender of fixed price is offence) . 

Charge op selling abiove price pixed-^s- 
sentials to be proved.— On a charge under B. 
81 (4) of having sold a specified commodity at 
a price more than 20 per cent, in excess of 
price prevalent on a specified date the prose- 


cutors, in order to make out the offences,’ 
hai^ to prove (1) that th^ purdiased the 
article at a particular price from the accus- 
ed; (2) the price that prevailed on the spe- 
cified date for that class of commodity; and 
that such price was more than 20 per cent, 
less than the price charged by the accused. 
Unless these are satisfactorily proved, it can- 
not he said that the offence is esablished 
a conviction cannot be sustained. 42 Bom. 
L.B. 473=1940 Bom. 254. 

Burden op proof. — In a prosecution under 
B. 81 (4) for selling an article at a price in 
excess of that which is authorised, it must be. 
proved by the prosecution that the person 
authorised under the Buies had fixed the 
price of the article in question in the absence 
of such evidence, the accused cannot be con- 
victed of an offence under B. 81, 11 Cut. 

L. T. 9. 

Kerosene sold at controlled rate plus 
transportation charges, — Where the accus- 
ed sold kerosene oil at the controlled rate 
plus transportation charges and it is not 
shown that the amount charged on account 
of costs of transportation was excessive it 
cannot be said tliat the prosecution succeed- 
ed in proving that any provision of B. 81 or 
any order made ttiereunder has been contra- 
vened. 211 I.C. m=A.I.B. 1943 Cal. 
643 . WhcfTO a notification issued by the Col- 
lector of a district directs licensees dealing* 
in kcToscne to issue receipts in respect of 
sales and to exhibit lists of maximum prices 
of kerosene fixed by the Collector, such noti- 
fication applies only to wholesale dealers and 
only wholesale dealers have to take out licens- 
es. A retail merchant vending kerosene* can- 
not be prosecuted or convicted under B, 81 
.(4) for not complying with the notification. 
|ri944).2 M.L.J. 154. See also (1945) 1 

M. L.J. 457. 

Food Grains Control Ordbr^Licenb un- 
DERv condition — CONTRAVENTION OP — QP- 

PENCE. — A wholesale dealer in rice holding a 
license under tho Food Grains Control Order 
of 1942, sold rice to various persons with- 
out shoTnng in the receipts or in the dupli- 
cate maintained by him the name, address 
and licence number of the various purchasers, 
in contravention of condition No. 6 of the 
licence granted to him. He was charged un- 
der B. 81 (4), read with d. (3) of the 
Food^Grains Control Order, Held, that the 
omission on the part of the dealer to mention 
the particulars in the receipts and counter- 
foils amounted to an offence under B. 81 
^4), as he contravened the Foods Cbralns 
Control Order which was an order under the 
Defence of India Buies, and he was there- 
conviction. fiOAg) s M.L.T. 

1944 Mad. 41. A condition in a ilcense for 
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the purchase, sale or storage, for sale, 'm 
wholesale quantities, of food grains issued to 
the 1st accused, the owner of a rice mill, re- 
quired the licensee to issue a receipt or in- 
voice giving particulars of any sale and to 
keep a duplicate for the same. The 1st ac- 
cused 's son, the second accused who was 
the mill, sold a hag of rice for a 
price which would he the price if sold in re- 
tail, hut refused to pass a receipt. The ac- 
cused, who were prosecuted for breach of the 
condition in the licence pleaded that the con- 
dition applied only to wholesale sales. EeM, 
that the condition applied to retail as well as 
wholesale sales by the licensee and both the 
accused were liable to conviction for breach 
of the condition, (1945) M.W.N. 263cs 
(1945) 1 M.L.J. 457. The conditions of a 
licence issued under the Food Grains Control 
Order should he regarded as part of that order 
itsdf, so that any contravention of any one 
of the conditions would be a contravention of 
an order made under E. 81 (2) and punisha- 
ble under E. 81 (4), [(1943) 2 M.L.J. 378, 
Foil.; 26 Cal. 571, List.] 57 L.W. 548= 
(1944) 2 M.L.J. 299. 8ee cUo 57 L. W. 
363; .1944 Pat. 308; (1945) 1 M.L.J. 389. 
Purchase of food-grains as buying agent of 
another without licence is offence. Sse (1944) 
2 M.L.J. 183. Storage of paddy in whole- 
sale quantities without licence for sale at a 
future date is an offence. 1944 M.W.N. 
444: (1944) 2 M.L.J. 33. See oteo 1944 
Pat. 308=25 Pat.L.T. 81. As to Motor 
Spirit Eation Order. See 1945 P.W.N. 
228. 

Offence undeb — BAiir— -GipANT of.— -The 
offence under E. 81 (4) is not one that has 
been notified by the Government as non-bail- 
ahle. It must, therefore, be considered a 
bailable offence subject to the provisions of 
E. 130-A (e^) . The burden lies on the pro- 
seentzon to make out special circumstances 
why the accused persons should be denied the 
advantage of the law in their favour. 1944 
N.L.J. 75. As to hail, see also 1943 A.M. 
L.J. 43; 45 Bom.L.E. 72; (1941) 2 M.L. 
J. 1014=1942 Mad. 221. 

Sentence. — ^T he appellant, a dealer in tin 
and lead was charged with having sold and 
delivered some slabs of tin to different per- 
sons on different dates without permit and 
without Heense and also fail^ to submit re- 
turns provided for in the order. It was found 
that he violated the terms of the order ddi- 
berately. He pleaded guilty and was sen- 
tenced to suffer imprisonment for three 
months and to pay a fine of one thousand 
rupees. Before Ihe High Court it was urged 
on behalf of the appellant that the sentence 
of imprisonment should be set aside. Held, 
a sentence of fine is not enough; a sentence 
of imprisonment is also necessary in the 
present case. Though E. 81, suh-E. (4) pre. 
scribes the alternative penalty of fine for the 
contravention of any order under the rule it 
is the duty of the Court to determine which 
punishment is called for by the circumstance 
of the case, and the Court would be failing 
in its dniy if it lost sight of the indinatlon 


[R. 81 


of dealers to make profit out of irresponsi- 
ble commerce in commodities which are need- 
ed by the nation and sought to he controlled 
by Government, and to pass deterrent sen- 
tences in proper cases. (1943) Cal. L.J, 
461. 

E. 81 (4): Profiteeein(2i cases— Proper 
SENTENCE. — T he fact that the bigger dealers 
are rarely prosecuted for profiteeding and 
those who sell at the source, never and most 
of those who are prosecuted are, relatively 
small dealers such as shopkeepers and in some 
of the instances these shopkeepers had to pay 
more than the controlled prices for the goods 
they dealt with, is no reason for not giving 
sentences which will he an effective deter- 
rent for what is unquestionably a grave and 
a growing evil, namely, profiteering and break- 
ing the law which prescribes that goods and 
articles should not be sold at more than the 
controlled prices. Magistrates should not 
hesitate to use their powers to inflict im. 
prisonment where a maximum sentence of 
fine seems to them to be inadequate. The 
practice of using contributions to the police 
poor box as a substitute for prosecutions and 
punishments according to law, lends itself to 
abuse, and an abuse which may bring those 
wlio use it within the reach of the law. Th^ 
sooner the practice ceases ihe better both from 
the point of view of the public and of the 
police. 212 I.C. 104=A. I. E. 1944 Cal. 
121. Although sub-E. (4) of E. 81 prescribes 
the alternative penalty of fine for the con- 
travention of any orders made under the 
Eule, it is the duty of the Court to deter- 
mine which punishment is called for by the 
circumstances of the case and the Court 
would be failing in its duty if it lost sight 
of the incimation of dealers to make profit 
out of irresponsible commerce in commodities 
which are needed by the nation and sought 
to be controlled by the Government. A sen- 
tence of fine is not enough but a sentence of 
Imprisonment is necessary on conviction of a 
de^er for ddiberately violating the Hon* 
Ferrous Metals Control Order, 1941, as 
amondecl by a Central Government Notifica- 
tion, dated 8th January, 1942, by selling and 
delivering quantities of tin without a permit 
77 C.L.J. 461. 

E. 81 (4) : Order of forfeetdre. — ^T he 
clear meaning of E. 81 (4), which provides 
for confiscation, is that the property in res- 
pect of which the offence is committed may be 
forfeited by order of the Court only if the 
order promulgated under E. 81 (2) so pro- 
vides, but not otherwise. S. 517, Gr.P, 
Code, is inconsistent with E. 81 (4) and can- 
not be invoked by reason of S. 3 of the 
Defence of India Act so to enable a Court 
to exercise powers of forfeiture which E. 81 
(4) does not give him. 'Where an order of 
the Collector prohibiting export of cMHies 
from a district is contravened, but ■'•he order 
at 'the time contains no provision for confis- 
cation of the property transported, a Court 
hasf no jurisdiction to order forfeiture or con- 
fiscation of the property under S. 517, Cr. 
P. Code, 57 L..W, 475=1944 M.W.N. 558 
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Avoidauce of strikes and 
lockouts. 


o[ 81"A. (1) If in the opinion of the Central Government it is necessary 

or expedient so to do for securing the defence of 
British India, the public safety, the maintenance of 
public order or the efficient prosecution of war, or 
for maintaining supplies and services essential to the life of the community,' the 
Central Government may, by general or special order, applying generally or to 
any specified area, p[make provision— 

(a) for prohibiting, subject to the provisions of the order, a strike or 
lock-out in connection with any trade dispute ; 

(b) for requiring employers q[worlcmen or both] to observe for such 
period as may be specified in the order such terms and conditions of employment 
as may be determined in accordance with the order ; 

’ (r) for referring an}" trade dispute for conciliation or adjudication in 
the manner provided in the order ; 

(d) for enforcing for such period as may be specified in the order r[all 
or any of] the decisions of the authority to which a trade dispute has been referred 
for adjudication ; 

(e) for any incidental and supplementary matters which appear to the 
Central Government necessary or expedient for the purposes of the order: 

Provided that no order made under clause (&) — 

(i) shall require an employer to observe terms and conditions of employ- 
ment less favourable to the workmen than those s [which were applicable to them] 
at any time within three months preceding the date of the order; 

(n) where a trade dispute is referred for adjudication under clause 
(c), shall be enforced after the decision of the adjudicating authority is announc- 
ed by, or with the consent of, the Central Government.] 


LEG. REF. 

( 0 ) Inserted by B. 0. Dept. Nofafication 
No. 1204-SM/4:2, dated tke Slst January 

1942 . ^ .r. ^ 

(p) Substituted by D. 0. Dept. Notifica- 
tion No. 1408-OR/42, dated tbe 23rd May 

1942, for tbe words beginning with tbe 
words ^‘make provision for” and ending with 
tbe words purposes of the order.'' 

(q) Inserted by No. 5-DC (8)/43, dated 
nth December, 1943. 

(r) Added by Defence Dept. Notification 
No. 5-DC (8)/43, dated the 11th December 

1943. 

(.?) Substituted by No, 5-DO (8) |43, dated 
the 6th February, 1943. 


= (1944) 2 M.D.J. 229. See also 1944 P. 

»W.N. 128; (1945) 8 P.L.J. 61; 48 Bom. 
L.R. 529=1944 Bom. 247. Where an order 
under B. 81 (2), prohibiting the removal 
of certain articles outside certain limits did 
not direct that any article in respect of which 
the order had been contravened should be lia- 
ble to forfeiture, the Court would have no 
power undesr B. 81 (4) as amended later, to 
direct forfeiture. 46 Bom.L.B. 449: A.I.R. 
1944 Bom. 247. Buie SI (4) as amended 
in 1943 provides that an order of confiscation 
may be made if the order so provides. That 
shows a cl€«,r intention on the part of tbe 
Legislature that no order for confiscation 
can be made if the order does not provide 
for it. The words the order so provides" 
in B. 81 (4) limit the Court's Powenr to 
order confiscation under the general provi- 
sions of S. 517, Or.P, Code. 46 Bom.L.B. 
629 (F.B.) See also 1944 Bom. 247: 46 
Bom.L.B. 449; 58 L.W. 879t=(1945) 8 M. 

Cr. C 5* 


L.J. 172. The High Court, while upholding 
a conviction in revision, has power to inter- 
fere with an order of forfeiture passed by the 
trial Court under B. 81 (4). 49 O.W.N. 548. 
Br. 81 (4) AND 121 ; Quoting about con- 

TROIJC.ED PBICB OB OlOTEING TO BUY ABOVE 
CfONTROLLED PRICE— WHETHER OPPENOE.— Un- 
der B. 81 (4) read with B. 121 of the De- 
fence of India Rules, not only is it an offence 
against the anti-profiteering laws to sell at 
above the controlled price, but it is an of- 
fence to buy at above the controlled price. 
It is also an offence to quote a price above 
the controlled price or offer to sril above 
the controlled price or offer to buy at above 
the controlled price. 212 I.O. l64i=A,X.B. 

1944 Cal, 121. See also 47 P.L.B, 229. 

Br. 81 (49, 130 (4) . — A ease rdating to 

an offence under B. 81 — Sub-sec. (4) of the 
Defence of India Buies would be a warrant 
case — Ordinarily such a case could not be 
tried summarily though under B. 130' (4) it 
may be so tried. If it is so tried the pro- 
visions of Ss. 262 to 265, Cr.P. Code, mnst 
be followed. S. 262 is an imperative pro- 
vision and a breach of it would be not mere- 
ly an irregularity but an illegality. 1945 O. 
W.N. (H.C.) 1=1945 O.A. (H.C.) 11= 

1945 A.L.W. 1=1945 A.W.B. (H.C.) 11. 
B. 81-A: Applicability — ^Militaby 

SERVE Base Depot. — B, 81-A does not apply 
to a strike by the workers employed .in a 
Military Reserve Supply Base Depot. It ap- 
plies to trade disputes as de&ied by the 
Trades Disputes Act. A Reserve Base Depot 
is not a trade or industry, but is only a store 
house of certain commodities and the workers 
there are employed to arrange them and load 
and unload them when they are to be trans- 




[(1-A) Where a trade dispute referred for adjudication under dause 
(c) of sub-rule (1) has aiisen only in a particular undei-t^ng or group of 
undertakings, the Central Government may include in the adjudication proceed- 
ings any other undertaking either its own initiative or on an application received 
in this behalf, whether a trade dispute exists at the time in that undert aking or 
not provided that the Central Government is satisfied — 

(a) that the undertaking to be so included is engaged in the same type 
of industry or business as the imdertaking or the group of undertakings ih 
which the trade dispute refenred for adjudication has arisen; and 

(b) that the inclusion of the undertaking in the adjudication proceed- 
ings will not materially delay the award ; and 

(c) that the issues involved in the trade dispute referred for adjudica- 

tion have already given rise, or are such as, in the cirenmstanees. may reason- 
ably be expected to give rise, to a similar dispute in the undertaking to be so 
included. ' 

(1-B) Where an undertaking has been included in adjudication proceed- 
ings under sub-rule (1-A) the provisions of this mle and of any order or award’ 
made tlierennder shall (save as may be expressly provided to the contrary in 
any such order or award) apply to and in relation to such undertaking as they 
apply.to and in relation to any undertaking or group of undertakings in which 
the trade dispute referred for adjudication has arisen.]* 

(2) TTnless any such order makes express provision to the contrary, noth- 
ing therein shall affect the power to refer any trade dispute or matters coimeeted 
therewith for report or settlement under the Trade Disputes Act, 1929. 

(3) Nothing in the Arbitration Act, 1940, shall apply to any proceed- 
ings under any sngh order. 

s.l[(3-A) An order made under sub-rule (1) referring a trade dispute 
for adjudication shall specify as far as may be practicable the matters upon 
'Which adjudication is necessary or desirable: 

Provided that — 


■ (t) the Central Government may of its o^vn motion, or at the instance 

of any adjudicating authority add to, amend or varj' the matters so specified; 

(w) The Central Government may with a view to specify the said mat- 
ters direct the adjudicating authority to make a preliminary enquiry into the 
nature of the .dispute, and postpone specification for such time as may he 
reasonably required.] 

(4) If any person contravenes tfany order made under this mle], he 
shall be punishable with impri.sonment for a term which may extend to three 
years or with fine or with both. 


ii[(5) In this mle the expi*essions ‘employer’, ‘lock-out’, ‘strike’, ‘trade- 
dispute-’ and ‘workman’ shall have the meanings respectively assigned to them 
in section 2 of the Trade Disputes Act, 1929 (VII of 1929), subject to the 
moMeation that the references to ‘trade or industry’ in the definitions of 
‘strike’ and ‘workman’ in the said section shall be construed as including the 
performance of its functions by a local authority.] 

v[81.B. If any person beinn a British subject domiciled in any part of 

Provision with rsspeot to ™ eontraventi^ of 

Defence Regtilation 58-AC. d 8-AC of the Defence (General) Eegii- 

. „ -, 31 ^ latxons. 1939 [being Regulation made by His Majestv 

in Council under the Emergency Powers '(Defence) Acts. 1939 and 1940], he 


LEG REE 

*See Gasette of Inikt, Pt.*I, S. 1, p. 1666. 
Addecl by Defence Dept. TSTotifica- 
Mon N*o. 5 DO (8)143, dated the llth Decern., 
her. 3943. 


(u) Flubfltitutcd by m. 5-DO rR)/43, 
dated Ihe Stli May* 1943. 

(v) Inserted by D.O. Dept. Notidcatiot 
Ko. 1256.0B/42, dated the 7tb Marcli 1942. 


(t) Substituted by D. 0. Dept notifica- 
tion -No. 1500-OB/42, dated tbe *18tb July 
1942, for the words "any of the provisions 
of this rule'^ 


ported; Hence the cessation of work of the 
employees of the depot does not fall within 
the definition of a '^strike.'' 46 Boxn.L.B* 
444—A.r.B. 1944 Bom. 248. 
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shall be punishable with imprisonment for a term which may extend to one vear 
or with fine or with botli.] 

w[81-0. If any person being a British subject domiciled in any part of 
todia leaves any employment in contravention of 
Re^ilation No. 2 of 1942 made under the Persian 
Gulf States (Emergency) Order in Ooimcil, 1939, he 
shall be punishable with imprisonment • for a term 
which may extend to one year or with fine or with 
both.] 

*[81-D. (1) In this rule — 


Provision with, respect to 
Begulation No. 2 of 1942 
made under the Persian Gulf 
States (Emergency) Order 
in Council, 1939. 


Shops trading in essential 
articles. 


(a) “scheduled article” means an article specified in the Schedule to 
this rule, and includes an article which the Provincial Qovermnent or the District 
Magistrate, being of opinion that the maintenance of the supply thereof is essen- 
tial to the life of the community, declares by order in writing to be a scheduled 


article; 

y[(aa) “essential article” means an article which the Provincial Govern- 
ment or the District Magistrate, being of opinion that the maintenance of the 
supply thereof is essential to the life of the community, declares by order in 
writing to be an essential artide ;] 

"(b) “shop” means any premises wherein any retail trade is carried on 
in. scheduled articles, whether or not in addition to retail trade in other articles 
and whether for the benefit of the public generally or of a class or dasses of 
persons only; 

(c) “restaurant” means any premises wherein is carried on, whether or 
not in addition to other forms of business, the business of supplying' meals or 
refreshments to the public or a class of the public, for consumption on the 
premises; 

y[(cc) “wholesale establishment” means any premises wherein any 
wholesale trade is carried on jn essential articles, whether or not in addition to 
wholesale trade in other articles, or wherein any essential articles are kept, 
whether or not in addition to other articles, for wholesale trade ;] 

(d) “essential business” means zfin relation to a wholesale establish- 
ment, wholesale trade in essential artides], in relation to a shop, retail trade in 
scheduled artides, and in relation to a restaurant, the business of supplying 
meals or refreshments for consumption bn the premises ; 

(e) “proprietor” of a ^[wholesale establishment, shop or restaurant] 
includes any person responsible for the managmnent thereof. 

(2) The District Magistrate, if he considers it necessary for the purpose 
of maintaining supplies essential to the life of the community, may, by general 
or special order and subject to the provisions of any law for the time being in 
force relating to shop-hours, require the proprietor of a » [wholesale establish- 
ment, idiop or restaurant] to keep open the » [wholesale establishment, shop or 
restaurant] for the conduct of the essential business thereof during such period 
or periods as may be specified in the order. 

(8) No proprietor of a ^[wholesale establishment, shop or restaurant] 
shall dose the “[wholesale establishment, shop or restaurant] on the occasion 
of a hartal or in contravention of any order under sub-rule (2), or suffer the 
same to be so dosed. 

(4) If a “[wholesale establishment, shop or restaurant] is closed in con- 
travention of sub-rule (8). the District Magistrate or any person authorised by 
him by general or special order in this behalf may cause the “[wholesale 


XiEGi EEF • 

(w) Inserted by D. C. Bept. Notification 
No, 1470-OB/42, dated the 20tb June, 1942. 

(x) Inserted by B. Bept. Notification 
No. 1533-SM/42, dated tbe 7tb August, 
1942. 

IV) Inserted by B. B^t. Notification 


No, 1533-SM|42, dated the 22nd August, 
1942. 

(z) Inserted by B. Bept. Notification No. 
1533-SM:/42, dated the 22nd August, 1942. 

(o) Substituted by for the words 
^^shop or restaurant*" 
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establishment, shop or restaurant] to be opened and the^ ei^ential business 
thereof to be carried on through such agency as he may think fit and at such 
prices as may be specified in the order, and may use or cause to be used all such 
force as may be necessary for the enforcement of this sub-rule. 

(5) 'Whexe the essential business of a [wholesale establishment, shop 
or restaurant] is carried on in pursuance of an order under sub-rule (4), aU 
stock-in-trade relevant to the essential business thereof may be sold or disposed 
of by the agency through which the essential business is earned on, and there 
shall be paid to the proprietor of the [wholesale establidiment, diop or 
restaurant] a sum certified by the District Magistrate or by a person authorised 
by hi"t in behalf as representing the proceeds of the sale or disposal of such 
stock-in-trade less the amount of the cost of carrying on the essential business 
of lie t) [wholesale establishment, shop or restaurant] and the sum so certified 
shall be final and shall not be called in question in any Court. 

(§) "^ere the proprietor of a [wholesale establishment, shop or restau- 
rant] does not close the [wholesale establidiment, diop or restaurant] on the 
occasion of a hartal or in contravention of an order under sub-rule (2), but on 
such occasion or during the period or periods specified in such order, as the case 
may be, refuses to eai*r 3 ' on the essential business thereof except on terms in 
excess of the normal, the' ■*> [wholesale establishment, ^op or restaurant] shall be 
deemed to be closed in contravention of snb-r. (3) for all the purposes of this rule. 

(7) The powers and functions of the District Magistrate under this rule 
shall, in a Presidency-town, be exercisable by the Commissioner of Police. 

(8) Any person who contravenes any of the .provisions of this rule or any 
order made thereunder diall be punishable with imprisonment for a term whi<A 
may extend to three years or with fine or with both. 

THE SCHEDULE. 


Grains, pulses and flour, and any food-stuffs made from any of them. 
Sugar and 

Milk and milk products, including ghee. 

Eggs. 

Vegetable oils. 

Vegetables and fruits, all sorts. 

Meat, fi^ and poultry. 

Spices. 

Salt. 

Kerosene oil. 

Charcoal, steam coal and fire wood. 

Matches. 

Me'dicines. 

Household soap. 

Eodder, bran, polity and oilcakes. 

. ®[81-E. (1) In this rule, ‘public servant’ includes a village cHowkidar and 
BoTcottinff. person engaged in any employment or dass of 

employment to which the Essentisd Services (Main- 
tenance) Ordinance, 1941, applies. 

(2) No person shall — 

(ffl) refuse to deal or do business with or to supply goods, or to let a 
house or land to, or to -render any customary service to, any public servant or 
any person in whom a publid servant is interested or refuse to do so on the terms 
on which such ttongs would be done in the ordinary course; 

(h) abstain from such professional or business relations as he would 
ordinarily maintain with such public servant or person; 


I.EG. REF. 

(a*l) Substituted by D. Dept. Notifica- 
tion No. 1533-SM/42, dated the 22nd Au- 
gust, 1942. 

(6) Substituted by D. Dept. NoHficsr 
tion No. 1533-SM/43, dated the aapS Av - 


gust, 1942, for the words “Shop or Bestau- 
rant”. 

(o) Inserted by Defence Department 
Notification No. Id21-Shlll|42, rated the 
Slst October, 1942, 
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(c) threaten such public servant or person with any such refusal or 
abstention as aforesaid. 

(3) If any person contravenes any of the provisions of this rule, he nT»^n 
be punishable with imprisonment for a term which may. extend to six TrinTit ii B or 
with fine or with both: 

ProvWed that uo_ person shall be convicted of such conti’avention if the 
Court is satisfied that his refusal, abstention or threat, as the case may be, was 
not intended to hmass the public servant or person affected thereby in the dis- 
charge of the duties of his office or employment, or to cause him to terminate 
Ms services or fail in his duty or commit a breach of discipline.] 

d[81-F. The Central Grovei-mient or any Provincial Government may, if 
Power to relax obligation it considers it necessary so to do for conserving sup- 
to public m^oranda or plies of paper, by notified order, relax, modify or sus- 
liats m Ofiei?.! Gwotte, oijiigation to publish any memoranda or 

lists in the Official Gazette which has been imposed upon it or any officer or 
authority subordinate to it by a law for the time being in force.] 

e[8i-G. (1) Notwithstanding anything contained in sections 32 and 161 of 
lvrnS4fi<<A t.i(m of anoTini the Indian Companies Act, 1913, a company having 
list of mombers returnable more than 50 members shall be deemed to have eom- 
imder S. 32 of Act VII of plied with the requirements of the said sections in 
' respect of the annual list of members (other thaw the 

first) for the year 1943 or any subsequent' year if, instead of malriwg every year 
the hst referred to in sub-sction (1) of section 32 of the form prescribed for. the 
purpose in Poim E of the Third Schedule to the said Act, the Company furnishes 
a statement showing all changes in member^p and in the number of shares held 
by members that have taken place since the date of last return, together with the 
summary prescribed in sub-section (2) of the said section 32 and files with the 
Begistrar of Joint Stock Companies a copy of the same in the manner provided 
in sub-section (3) thereof. 

(2) The Centi'al Government may by order prescribe the particulars 
wMch ^hall be contained in the statement referred to in sub-rule (1) .] 

^i'[81-H. Notwithstanding anything to the contrary contained in its Articles 
of Association, a company shall be deemed to have com- 
plied with any provision thereof wMch enables it to 
give notice by advertisement in a newspaper to a mem- 
ber who has no registered address in Briti^ India 
and has. not supplied to the company an address 
within British In^ for the giving of notices to him, 
if it prominently displays such notice at its register- 
ed office in British India. A notice so displayed shall be deemed to be duly 
given to him on the day on which the notice is so displayed.] 

(1) No owner of a mine shall, without the previous sanction of the 
■B i.. X j! X. Central Government, transfer the mine or any inter- 
cm tcansfer of to any person other than a British subject, 

■ or to a foreign-controUed company. 

(2) If— 

(a) any person to whom a transfer of any mine has been made in con- 
travention of this rule; or 

(b) any agent entrusted with the charge, control or management of a 
mine by or on behalf of any person to whom a transfer of a mine has been made 
in contravention of this rule, and having reason to believe that tMs rule has been 
so contravened, 

works such mine or removes any produce or output thereof, he shall be deemed 
to have contravened tMs rule. 

usa. EEP. DO (15)/43, dated ttie 19ai 1^; . 

(d) 5 D.G. (i5)/43, Gazftleof In£a, dated 5 D.C. (i5)/43» Gflartfc cf 

I7tli June 1944, at p, 805. sand Jmy 1944, at p. 960. 

(e) AddeOy I>. D. Notid<9«iOD 5- 


Hodification of the notice 
to shareholders resident out- 
sids British India liable to 
be given under Begolation 
113 of Table A of the Pirst 
Schedule to Act YIl of iSlS. 
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establisbmeQt, shop or restf^urant] to be opened and the essential business 
thereof to be carried on through such agency as he may think fit and at such 
prices as may be specified in the order, and may use or cause to be used all such 
force as may be necessary for the enforcement of this sub-rule. 

(5) "Vi^ere the essential business of a [•wholesale establi^ment, shop 
or restaurant] is carried on in pursuance of an order under sub-rule (4), all 
stock-in-trade relevant to the essential business thereof may be sold or disposed 
of by the agency through which the essential business is carried on, and there 
shall be paid to the proprietor of the [wholesale establishment, shop or 
restaurant] a sum certified by the District Magistrate or by a person authorised 
by him in this behalf as representing the proceeds of the sale or disposal of such 
stock-in-trade leas the amount of the cost of carrying on the essential busiaess 
of the b [-wholesale establishment, ^op or restaurant] and the sum so certified 
shall be final and shall not be called in question in any Court, 

(^) Where the proprietor of a b [wholesale establishment, shop or restau- 
rant]_ does not close the b [wholesale establishment, shop or restaurant] on the 
occasion of a hartal or in contravention of an order under sub-rule (2), but on 
such occasion or during the period or periods specified in such order, as the case 
may be, refuses to Carrs'^ on the essential business thereof except on terms in 
excess of the normal, the b [wholesale establishment, shop or restaurant] shall be 
deemed to be closed in contravention of sub-r. (3) for aU the purposes of this rule 
V » The_ powers and functions of the District Magistrate under this rule 
shall, m a Presidency-town, be exercisable by the Commissioner of Police. 

(8) .Any person who contravenes of the provisions of this rule or any 
order mde thereunder shall be punishable with imprisonment for a term whi^ 
may extend to three years or with fine or with both. 

THE SCHEDULE. 

Grams, pi^es and flour, and any food-stuffii made from any of them 

Sugar and * 

Milk and milk products, including ghee. 


Vegetable oils, 

V^etables and fruitq, all sorts. 

Meat, flsh and pondtry. 

Spices. 

Salt, 

Kerosene oil. 

Charcoal, steam coal and fire wood. 

Matches. 

Me'dieines. 

Housdiold soap. 

Fodder, bran, pollard and oilcakes. 

. «[81-E. (1) In this rule, ‘pubKe servant' includes a vfllage cHowlddar and 
Boycotting. O' <^8 of 

tenanee) Ordinance, 1941, Essmtial Services (Main- 

(2) No person shail — 

^ ?ppU: « to- W . 

any person in whom a public! serv^t is Public servant or 

gamrily mamfaJ n ,ria TOia 


. , I.EG. REF. 


^^^1942. for tho words ‘-Shop or Eestan- 
’V Defence Departmait 
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(c) threaten such public servant or person with any such refusal or 
abstention as aforesaid. 

(3) If any person contravenes any of the provisions of this rule, he 
be punishable with imprisonnient for a term which may extend to six months or 
with fine or with both : 

Provided that no person shall be convicted of such contravention if the 
Court is satisfied that his refusal, abstention or threat, as the case may be, was 
not intended to harass the public servant or person affected thereby in the dis- 
ci^ge of the dutiM of his ofSce or employment, or to cause him to tarmingtA 
his services or fail in his duty or commit a breach. of discipline.] 

<t[81-P. The Central Government or any Provincial Government may, if 
Power to relas obligation it considers it necessary so to do for conserving sup- 

SrKffiiJSrGSre. order, relax, modify or sus- 

pend any obligation to publish any memoranda or 
lists in the Official Gazette which has been imposed upon it or any officer or 
authoriiy subordinate to it by a law for the time being in force.] 

e[8i-Q. (1) Notwithstanding anting contained in sections 32 and 151 of 
ModMcation of annual the Indian Companies Act, 1913,' a company having 
list of members letumable more than 50 members shall be demned to have eom- 

S. 82 of TCL of plied with the requirements of the said sections in 
' reject of the annual list of members (oilier tibian the 

first) for the year 1943 or aiy subsequent' year if, instead of mafc^ every year 
the list referred to in sub-sction (1) of section 32 of the form prescribed for. the 
purpose in Form E of the Third Schedule to the said Act, the Company furnishes 
a statement showing all changes in membership and in the number of shares ^d 
by members that have taken place since the date of last return, togellier with ^e 
summary prescribed in sub-section (2) of the said section 32 and files with the 
Begistrar of Joint Stock Companies a copy of the same in the manner provided 
in sub-section (3) thereof. 

(2) The Central Government may by order prescribe the particulars 
which ^lall be contained in the statement referred to in sub-rule (1).] 

«-i[81-H. NotwHhstanding anything to the contrary contained in its Articles 
of Association, a company shall be deemed to have com- 
plied with any provision thereof which enables it to 
give notice by advertisement in a newspaper to a mem- 
ber who has no registered address in British India 
and has. not supplied to the company an address 
within British India for the giving of notices to him, 
if it prominently displays such notice at its register- 
ed office in British India. A notice so displayed shall be deemed to be du)^ 
given to him on the day on which the notice is so dii^layed.] 

(1) No owner of a mine shall, without the previous sanction of the 
■B x-i i! x_ j, A C&itral Goveinment, transfer the mine or any inter- 
^^^^estnebon on transfer of ^ person other than a Briti^ subject, 

or to a foreign-eontroUed company. 

(2) If- 

(a) any person to whom a transfer of any mine has been made in con- 
travention of this rule; or 

(b) a^y agent entrusted with the charge, control or management of a 
mine by or on behalf of any person to whom a transfer of a mine has been made 
in contravention of this rule, and having reason to believe that this rule has been 
so contravened, 

works such mine or removes any produce or output thereof, he shall be domed 
to have contravened this rule. 

IJBIG. BEF. BG (l^/4Zj dated the 191^ Juae, 1943. 

(d) 5 D.G. (i5)/43> Gazette of India^ dated 5 D.G. (i 5)/43 j Ga;zfitU of ItuHo, d&tfid 

17^ June 1944, atp. 805. 2«nd July 1944, at p.- 960. 

(e) Added oy P* D, Noti£eatioii No. 5- 


Modidcaiion oi the notice 
to ^ardioldexs resident out- 
side British India liable to 
be given under Begolation 
113 of Table A of the First 
Schedule to Act VII of 1913. 
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(3) In tMs rule — 

(a) “Britidi subject” means a person ■who is a natural-bom BritisJj 
subject within tiie meaning of the British Nationality and Status of Aliens Act, 
1914, and includes a subject of an Indian State ; 

(b) “foreign-controlled company” includes any company, firm or asso- 
ciation or body of indmduals whether incorporated or not — 

(i) which is not established in and subject to the laws of some part of 
His Majesty’s dominions or of some British Protectorate, and has not its princi- 
pal place of business therein; or 

(it) in which the majority 'of the directors or of the partners, or of the 
persons occupying the position of directors or partners, by whatever name called, 
are not British subjects; or 

(in) in •which the majority of the voting power or the .predominant 
interest is in the hands of persons who are 3iot Britidi subjects or of persons who 
exercise their voting power or hold their interest directly or indirectly on behalf 
of persons who are not Biitish subjects ; or 

(iv) of which the control is by any other means whatever in the bayi/i ia 
of persons who are not Britifli subjects; or 

(v) of which the managing body is a^ company, or the majority of the 
managing body are appointed by a company, of the nature described in any 
of the above sub-clauses; 

(c) “mine” includes a quarry and any mineral deposit or laud known 
or believed to contain a ’mineral deposit of commercial value; 

(d) “o'wner” includes a lessee, any person having a transferable inter- 
est and any agent of an owner or a lessee or of any person having such interest. 

(4) If any person contravenes any of the provisions of this rule, he shall 
be punishable -with imprisonment for a term which may extend to five years f For 
with fine or with both.] 

83. [Beqmsiiioning of movalU property.] Omitted hy D. C. Depart- 
tmni NoUfication No. 1336-OB|42, dated the 25th AprU, 1942. See 79 C.L. 
J. 189. 


PowOT to prohibit or res- 

(а) “import” means bringing into Britidi India by sea, land or air; 

(б) “export” means taking out of Britidi India by sea, land or air. 
(2) The Central Government may by notified order prohibit or restrict 

the unpbrt or export of all goods or goods of ’any specified description, from 
or to any specified person or class of persons. 

« Cen'tral Government may by notified order make pro'vision 

tor prohibitmg, restricting .or otherwise controlling, in all cases or in specified 
classes of cases, and subject to such exceptions, if any, as may be made ^'Fby 
or under the order, — 

g ' „ iiiiport, export, carriage coastwise dr shipment as ships’ stores 

ot all g<wds or goods of any specified description; 

&edi water on seagoing vessels] ; 

1 port or place in Britidi India of goods of 

any specified description mtended to be taken out of British India ^without 
beii^ the ship or conveyance in which they are being carried.] 

, (4) Where, by an order made .under sub-mle (2) or sub-rule fSl the 

impOTt or export or the carriage coastwise or the shipment as shi-ps’ atireW i [or 


« , leg. REE. 

(/) by D.O. Dept Notifica- 

^SL0:E|41, dated the 16th Eebra- 
for the words “and shall also be 
liable to fine’^ 

mJn dated the 6tih Jannaiy, 

^ onginal sub-mle (8). 

(h) Bubsttfcuted by D. 0. Dept Noiaflca- 


tion No. 592-OS/40, dated the 2nd Novem- 
ber, 1940, for the words or Tmder the 
ord er, j the ^port or export, or the carriage 
coastjdse or the shipmeat as ships’ stores, 
- ^ gpo3s or goods of any specified des- 
•cnptioa”, ^ 

Notification 

^^607-OR/40, dated the 30th November, 
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the bringiug into any port or place] of any goods j[oi* any shipment of fresh 
water], is prohibited, restricted or otherwise controlled, such goods 3 [or as the 
case may be such fresh water] shall be deemed to be goods of which the import 
or export has been prohibited or restricted under section 19 of the Sea Customs 
Act, 1878, and all the provisions of that Act shall have efEect accordingly] 
[except that section 183 thereof shall have eifect as if for the vrord ‘shall’ in 
that section the word ‘may’ were substituted]. 

1[(5) Notwithstanding anything contained in the Sea Customs Act, 1878 
the Central Government may by order prohibit, restrict, or impose conditions 
on the clearance whether for home consumption or for shipment to a foreign 
port of any goods or class of goods imported into British India.] 

[(6) If any person contravenes any order made under this rule, he shall 
without prejudice to any confiscation or penalty to which he may be liable under 
the provisions of the Sea Customs Act, 1878, as applied by sub-rule (4), be 
punishable with imprisonment for a term which may extend to three years or 
with fine or with both.] (5 D.C. (83)|44) . 

Definitions. “[84-A. (1) In rule 84-B, unless there is any- 

thing repugnmt in the subject or context, — 

(u) “Enemy” and “enemy subject” have the meaning respectively as- 
signed \o them by rules 97 and 103 ; 

( b ) “ Design ”, “ invention “ patent ’ ’ and ‘ ‘patentee ’ ’ have the meaning 
assigned to them by section 2 of the Indian Patents and Designs Act, 1911. 

(2) Where a patent has been granted to any person in respect of an in- 
vention communicated to him by some other person, that other person shall, for 
the purposes of rule 84-B, be deemed to have an interest in the patent unless the 
eontraiy is proved. 

Power of Central Govern- 
ment to grant licences nn- ^ 

der patents, or designs of o4-l5« (1) Where 

enemies and enemy subjects. 

(a) an enemy or an enemy subject is, or has at any time subsequent to 
the 2nd Septembei’, 1939, been, whether alone or jointly with any other person, 
the proprietor of a patent or registered design, or entitted to any other interest 
in a patent or registered design (not being merely the interest of a licensee ) ; 

(b) the Ceutral Government is satisfied that it is expedient for secur- 
ing the defence of British India or the -efficient prosecution of the war or for 
maintaining supplies and services essential to the life of the community that the 
rights conferred by the patent should be exercised, or that the design should be 
applied, as the case may be, and that a person who is not an enemy or an enemy 
subject desires to exercise the said rights or apply the said design and is in a 
position so to do, 

the Central Government may, on the application of that person, make an order 
granting to him a licence under the patent or for the application of the design, 
as the ease may be, either for the whole the residue of the term of the patent 
or the registration, or for such less period as the Central Government thinks fit. 

(2) The poyer of the Central Government under this rule to make an 
order granting a licence shall include the power — 

(a) to make an otder granting an exclusive licence ; 

(b) to make an order granting a licence in relation to a patent or regis- 
tered design, notwithstanding that a Heence, whether exclusive or otherwise 
(not being an exclusive licence granted by virtue of the powers conferred by this 
rule), is in force in relation thereto; and 

LEG. REF. (Z) Added by D.C. Dept. Notification 

(j) Inserted by D. 0. Dept. Notification No. 972-OR/41y dated the 12th Augosi^ 
No. 592-OB/40, dated the *2nd November, 1941. 

1940. (m) Rules 84A to 84-0 inserted by D. C, 
(fc) Added by D, 0, Dept. Notification Dept. Notification No. 334-OB/40, dated the 

No. 665-OR/41, ddted the. 25th January, 17th February, 1940. 

1941. 
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(o) to loake an order panting a lieeaee on an^ terms that the Central 
government may th^ expedient. 

(3) Where, under tiie power conferred by this rule, the Central Govern- 
ment makes an order granting a licence in relation to a patent or registered 
design, in relation to whi^h any other licence has been granted o^erwise than 
by an order made under Ihis rule, the Central Government may, in relation to 
that other licence, make such order — 

(a) revoking the licence j 

(b) «revoking or varying any conditions subject to which the licence has 
effect; or 

(c) revoking or varying any of the provisions of a contract relating to 
the licence in so far as they relate thereto, 

as appears to it to be expedient having regard to the order made under sub- 
rule (1). 

ii[(3-A)] Where xmder the power conferred by this rule, the Central Go-, 
vemment has made an order granting a licence under a patent in which an 
enemy or an enemy subject was or had' been interested, a licence under the 
patent granted by any other person after the making of the said order or the 
coming into force of this sub-rule, whichever is later, shall be void unless before 
the granting thereof that other person has applied for and obtained a certificate 
of approval by the Central Government of tiie granting of the licence and of 
the^ terms ther^f, and shall .cease to have effect if any conditions subject to 
which the certificate was granted or contravened or not complied with: 

Provided that this sub-rule shall not affect — 


(a) a licence granted under any powers conferred by the said order of 
the Central Government, or 

(b) a licence panted, whether expressly or by implication, to a person 
acquiring, any article if the licence was granted to him as being a person acquir- 
ing that article and not as being a particular person.] 

(4) An order granting a licence under this rule ffixall, without prejudice 
to any other method of enforcement, operate as if it were embo^ed in a deed 
gra^mg the licence which the patentee or the proprietor of the registered design, 
as the case may be, and aE other parties having any interest therein, had exe- 
cuted with full capacity so to do, and the order s^ll accordingly operate to 
t*e away from any such party any right in relation thereto, the exercise 
whweof would he inconsistent with the exercise of the licence in 

with and subject to the terms on which it is granted. 

(5) A licens^ under licence granted under this rule may institute 
^oceedin^ for infringement in his own name as though he were the patentee or 
the proprietor of tte roistered design, as the case may be, so, however, that 
any person other than an enemy who, whether alone or jointly with any other 
person, is the patents or the registered proprietor of the registered 

as the me may be, ^aU, mil^ the Court in which the proceedings are taken 
thmiks fit to ^rect otherwise, be made a parly to tiie proceedings, either— 

(a) he consents in writing thereto, as a plaantiff, or 
- 4^ “ consent, as a defendant. 

m^e any person is mde defendant to any proceedings by virtue of 
S coBte untea he mtes «, .jjamaa 

With any royalties or ote parents to be paid in respect of the tace. 

^ a Sfaiitqd by such an order 

may ^ned by a rab^quent ordra made by the Central Government either:— 

(») ASM JMtoMta. '•‘X’ to Milto. Mm- 
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(6) where the Central Govemtnent is of opinion that cirbumstances have 
arisen which make it just and equitable, or that it is expedient for the purposes 
specified in clause (6) of sub-rule (1), that it should ^ varied. 

8. An order under this rule and a licence granted by such an order may 
be revoked by a subsequent order made by the Central Govenunent in any of 
the following cases, that is to say: — 

(а) where the liceixsee makes application to the Central Government for 
the revocation thereof; 

(б) where it appears to the Central Government that it was obtained by 
any misrepresentation, whether intentional or not, or was made or granted 
without the Central Government’s having full knowledge of the material facts; 

(c) where the licensee has failed to comply with any term on which the 
licence was granted or with a direction given under sub-rule (6), or, has failed 
to exercise the licence in such a manner as to satisfy the reasonable require- 
ments of the public in relation to the invention or registered design, as the case 
may be, or has charged unreasonable or excessive prices in respect of anything 
made or done in the exercise of the licence ; or 

(d) where the Central Government is of opinion that circumstances have 
arisen which make it just and equitable, or that it is expedient for the purposes 
specified in clause (&) of sub-rule (1), that it should be revoked. 

(9) Any licence granted under this rule may provide that the licensee 
may, subject to such conditions as may be imposed by the Central Gkxvemment, 
adopt the name used by the patentee for describing or denoting the article or 
substance manufactured under the patent.- 

(10) The fee to be paid on an application under this rule for an order — 

(a) granting a licence, 

..(Z») revoking any licence, 

(c) revoking o[ * ] varying any conditions subject to which any licence 
has, effect, or 

(d) revoking or varying any of the provisions of a contract relating to 
any licence in so far as they relate thereto, 

P[(e) granting a certificate of approval of a licence,] 
shall be rupees twenty in respect of each patent or registired design. 

84-0. No order made by the Central Government under rule 84-B -shall be 
Effect of wrong deciaion held to be' invalid by reason only that any decisiop. 
a's to enemy character. made for the purposes of the order that a particular 
person is an enemy or an enemy subject is wrong.] 

PART XIII. 

Transpobt. 

85. [Cf. Eng. Def. R. 69.] (1) The Central Government may, with a view 
Control of lines of com- to facilitating any operations of His Majesty’s forces 
monication for defence par- or the movement of persons or supplies in connexion 
poses, -with such operations, by general or special order — 

(а) require any railway administration to give special facilities for the 
transport of such forces, persons or supplies a.s aforesaid; 

(б) prohibit or restrict the use of any railway, port or aerodrome for 
such period as may be specified in the order. 

(2) If any person contravenes any order made under this rule, he shall 
be ’Punishable with imprisonment for a term which may extend to three years 
4 [or with fine or with both]. 

g[85-A. [Cf. Eng. Def. B. 69.] The Central Government may, by gene- 

LEG. REF. (3) Substituted by D. 0. Depfc Notiflca-' 

(o) The word “or" omitted by No, 5-DC tion No. 701-OK/41, dated the 16th Febro- 

(26)/43, dated the 8th May, 1943. ary 1941, for the words “and shall also be 

(p) Added by No. 6-DO (36)/43, dated liable to flue”. 

the 8th May, 1943. • (r) Inserted by D. 0. Dept. Notification 

CR.CM.-I-S3 ’ 
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Control- of carriage of uaj special order, direct any Railway Administra- 
goods by railways. tioUr— 

(») to give special facilities or preference for the transport of specified 

goods or specified classes of goods, or , , . i 

(6) to refuse to carry specified goods or specified classes ot goods, either 

entirely or between specified points; _ , . t j- t» m 

and notwithstanding anything to the contrary contained in tlie Indiw icailways 
Act, 1890, a Railway Administration shall be hound to comply with any direc- 
tions given to it under this rule.] /,v mv « 

s[85-B. [Eng. Def. R. 69.] (1) The Cen- 

Control of persons of car- Government or the Provincial Government may 

riage by rjulways. ordei-- 

(а) require that any specified person or class of person, or persons 

proposing to travel to specified destinations shall not he carried on a railway ; 
and ’ 

(б) prohibit the travelling by railway of any specified person or class 
of persons. 

. (2) Notwithstanding anything to the contrary contained in the Indian 
Railways Act, 1890, a railway administration shall be bound to comply with 
any order made under clause (a) of sub-rule (1) . 

(3) If any person contravenes any order made under clause (6) of sub- 
rule d), he shall be punishable with imprisonment tor a term which may 
extend to three years * [or -with fine or with both] .] 

85-0. (1) No passenger shall travel on the roof. 

FroMbiiion ^f improper g^eps or foot-hoard of any carriage or an engine or in 
traveling on traons. • train not intended for the use of 

passengers. 


(2) If any person contravenes the provisions of sub-rule (1) he may be 
removed from the railway by acay railway servant or police officer and shall 
also be punishable with imprisonment for a tern which may extend to six months 
or with fine or with both.] (Inserted by 5 DC. (80)l4i.) 

86. [Cf. Eng. Def. R. 74.] (1) Without prejudice to any order made 

1 i > imder sub-rule (1) of rule 60 or to the provisions of 

** other of these Rules, the Central Government 

may by order make provision — 

. _ (a) for prohibiting, restricting or othei-wise controlling the shipping or 
unripping of persons, animals or goods or any specified class of pei*sons, 
animals or goods [••*•] ;u 

(5) for prohibiting, restriatiug or othei-wise controlling the embarking 
on or putting on board aircraft, or the disembarking or unloading from aircraft, 
of persons, animals or goods, or any specified class of persons, animals or goods, 

[•*••];« 

.(c) g^erally for regulating, facilitating, or expediting any form of 
traffic at or in ®[or in the vicinity of], any port or aerodrome. 

(2) If any person contravenes any order made under this rule, he shall 
he pu n ishable with imprisonment for a term which may extend to three years 
t[or with fine or with both]. 

87. (1) The appropnate authority may, for the pui’pose of preventing oi* 

Congestioa of traffic at congestion at any port or aero- 

ports Md .aerodromes and ^7 railway premises, cause to he re- 

on railmTs. moved therefoom, and kept at such places as that 

authorjly thinks proper, any goods which are not re- 


TV ^ 

No. dated tlie 27tli November. 

1939. ' 

(«) Inserted by D. C. Dept. Notification- 
No. 378-O!B/40, dated tbe 6th 'Aprilt 1940. 

(t) Substituted by D. C. Dept. Notifica- 
tion No. 701-OB/41, dated the ISth I'ebTu- 


ary, 1941, for the words "and shall also be 
liable to fine.” 

(u) Omitted and inserted and substituted 
by D. D. No. 6 D, 0. (64)[44 dated 29tU 
April, 1944, Gag&tte of India, Pt. I, Sec. I, 
p. d 62 . 
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moved mth reasonable despatch by or on behalf of the consignee 

M ^ T, 111 , removal and custody of any goods imder sub-rule 

(1) shall be recoverable from the consignee as an aiTear of land revenue bv the 
appropriate aut^rity, which for the purposes of such recovery shall be deemed 
^ officer within the meaning of section 5 of the Revenue Eeeoverv 

..aCuj lot/U • 

ty” means— purposes of tliis rule, the expression '‘appropriate author!-. 

jj- respect of a port, the port authority of the poit, or any person 

auttiorised by that authority Ti-i[or by the Central Government] in this behalf: 

(6) in respect of an aerodrome, the Director of Civil Aviation; 

1 i, respect of any railway premises, the officer authorised in this 

behalt by the railway administration concemed. 

u- 2[87-A, (1) Where any goods have been landed at a port and are not re- 

- Sale of goods landed at therefrom by the consignee or other person 

a port but not removed by ®^titlea to me goods Within such time as may be spe- 
consignee, cified in this behalf by the authorily, that authority 

may, if it considers necessary so to do for relieving 
congestion v[at the port, — - 


(a) where the consignee or other person entitled to the goods is in Tpdift 
and his address is known to the u-i [appropriate authority] cause the goods to 
be forwarded to him at his risk and expense without waiting for his instruc- 
tions ; 

(b) sell by public auction] or otherwise the whole or any parts of the 
goods. , 

(2) The proceeds of every sale under sub-iule (1) shall be applied and 
the surplus, if any, disposed of, by the u-i [appropriate authority] as if the 
goods had been sold for the recovery of charges [payable to the port autho- 
rity] in respect thereof]. 

[(3) For the purposes of this rule, the expression 'appropriate autho- 
rity’ means the port authority or any persons authorised by the Central Gov- 
ernment in this behalf.] (D. D, No.. 5-D.C. (64)144, dated the 29th April,' 
1944, Gazette of India, Pt. I, S. 1, p. 562). ‘ 

88. [Cf, Eng. Def. R. 76.] "^[(l) If it appears to the Central Govern- 
• - ment to be necessary or expedient so to do for secur- 
er defence of British India or the efficient pror 

secution of war, or for maintainiug supplies essential 
to the life of the community, the Central (^vernment may by notified order de- 
clare that such restrictions imposed by or under any law for the time being in 
force as may be specified in the order shall not apply to the loading, unloading, 
handling, storage, conveyance ^^[or importation] of ammunition, expbsives or 
inflammable substances in the service of His Majesty, or under instructions 
given on behalf of Government, or for purposes of defence, or in such other cir- 
cumstances, as may be specified in the order.] 

(2) When a declaration has been made under sub-rule (1), the Central 
Government may by order make such provision as appears to it to be required 
in the interests of safety for regmlating the loading, unloading, handling, sto- 
rage, and conveyance of ammunition, explosives and inflammable substances to* 
which the declaration applies. 


LEG. REF. 

‘ Vider footnote (m), p. 418. 

(«-2) Inserted by B.C. Dept. Notification 
No. 1268-OB|42, dated the 5th March, 1942. 

' (v) Substituted by D, Dept. Notification 
No. 1561.0Bi42,' dated by 5th September 
1942, for the words tho port, sell by pub-- 
lie auction’ 


’ (w) Substituted by D.C. Dept. Notific.-!- 
tion No. 863 OB|41, dated the 2nd August 
1941,’ for sub-rule (1) which substituted' the 
original subjiale by D.C. Dept. Notification 
No. 496OB|40‘, dated the 80th June, 1942. 

( 0 ?) Substituted byf No. 6-DC (15) [43, 
dated the 3rd' April, 1943. 
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y[(3) The Chief inspector of Explosives in Indin may, if it appears to 
Ttitn necessary or expedient so to do for any of the purposes mentioned in sub- 
rule (1), authorise in special cases the relaxation or modification of any restric- 
tions imposed by or under any law on the loading, unloading, handling, storage 
or conveyance of ammunition, explosives or inflammable substances.] 

[(4) If any person contravenes any order made under sub-rule (2) he 
shall be punishable with imprisonment for a term which may extend to two 
years or with fine or with both.] {Gazette/ of India, Pt. I, S. 1, p. 238) . 

2[88-A. (1) It it appears to the Central Government to be necessary or 
expedient so to do for securir^ the defence of Bri- 
V^clw iMlong to the Xndia or the efficient prosecution of war, the Cen- 
Central (Jovemmen . Government may by notified order declare that 

nothing in any restriction imposed by or under any law for the time being in 
force shall apply to, or to the driver or person in charge of, any vehicle or class 
of vehicles which is the property of the Central Government in the Defence 
Department or which is oGierwise in the service of His Majesty for purposes of 
defence *[or which is engaged in any such work as may be specified by the 
Central Government]. 

(2) When a declaration has been made imder sub-rule (1), the Central 
Government may by order make such provision as appars to it to be required in 
the interests of safety for regulating the use of the vehicle or class of vehicles 
to which, or the qualifications or conduct of the driver or person in charge to 
whom, the declaration applies.] 

89- [C/. Eng. Def. R. 70.] (1) In this rulfr- 

{a) ** vehicle’’ means any vehicle used, or capable of being used, for the 
purpose of road transport, whether propelled by mechanical power or other- 
mse, and whether used for drawing other vehicles or otherwise, and includes a 
tramcar and a trolly-^rehicle; 

(6) ^^animal” means any animal used, or capable of being used, for the 
transport of persons or goods; 

®[(c) 'water transport’ means transport on inland waterways d[or tidal 
waters or along the coast].] 

(2) Without prejudice to any other provision of these Rules, the Central 
Government or the Provincial Government may [by general or special order]* 
{a) regulate, restrict or give directions with respect to,' the use of any 
animal or vehicle for the purpose of road transport, or the sale or purchase of 
any animal or vehicle; 

(b) require any person owning, or having in hi>s possession or under his 
control, any animal or vehicle to mate to any person specified in this behalf a 
return giving such particulars as may be specified in the order with regard to 
such animal or vehicle and require such return to be verified in such manner 
as may be specified in the order; 

(c) require^ any person owning, or having in his possession or under 
his control, any animal or vehicle to give notice in such mann er as may be speci- 

(d) Inserted by D.C. Dept. Notification 
No. 1331-OE|42, dated the 11th April 1042. 

* Substituted! by S.I>.0. (78)144, dated 
26th August 1044. 


UBd. BBF. 

(y) Added by D, Pept. Notification No. 
1506 OB|42, dated the Srd October, 1942. 
Original subjrule (3) of rule 88 was omitted 
by B. C. Dept. Notification No. 496-OR|40, 
dated the 10th April, 1941. 

(ar)^ Inserted by D.C. Dept. Notification 
No. SfiS-OBiSD, dated the 28th . September 

1940. 

(a) Inserted by D.O. Dept. Notification 
No. 817-ORI41, dated the 7th June 1941. 

(b) Substituted by D, 0. Dept. Notifica- 
tion No. 409.0B|40, dated the 12th April 

1941, for the words '‘road transport*’. 

(c) Inserted by ibid. 


E. 89 (2) (i): Delegation. — ^ITnder S. 2 
(5) which is independent of S. 2 (3) and 
is not governed by any of its provisions, the 
Provincial Government has power to delegate 
the powers conferred upon it by K. 89 (2) 
(i) to the Provincial and Kegional Transport 
authorities constituted under the Motor 
Vehicles Act, 1039. (1943) 2 M.L.J. 420 

=1944 Mad. 135=56 L.W. 621. 
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ficd in the order before disposing thereof or allowing it to pass out of his 
possession or control; 

(d) require any person owning, d.l[or employed in connexion with], or 
having in his possession or under his control, any animal or vehicle to comply 
with any directions given by any person specified in, or duly authorised in pursu- 
ance of, the order; and such directions may require the person owning <l-i[or 
employed in connexion with], or having in his possession pr under his- control, 
any animal or vehicle to use such animal or vehicle for the conveyance of such 
persons or goods at such time and by such roiites as may be set forth in the 
directions ; 

(e) prescribe the conditions subject to which, and the rates at which, 
any animal or vehicle may be hired for the purpose of road transport and persons 
or goods may be carried by road, and the conditions subject to which goods so 
carried or to be carried may be discharged or loaded; 

(/) provide for prohibiting or restricting the carriage of persons or 
goods bf any class by road and for prescribing the radius or distance within 
which persons or goods of apy. class may be carried by road; 

®[(//) provide for prohibiting any person or class of persons from 
travelling by any vehicle or class of vehicles;] 

(g) provide for the giving of directions with respect to the carriage of 
persons or goods on any particular vehicle, or by any particular route, or to ' 
any particular clearing house or depot; 

provide for prohibiting or restricting the carriage of persons or 
goods by any vehicle or class of vehicles, either generally, or between any parti- 
cular places or on any particular route;] 

(h) provide for the regulation of the priority in which persons and 
goods are to be carried by road and vehicles are to be used for the purpose of 
road transport; 

(f) make such other provisions in relation to road transport as appear 
to that Government to be necessary or expedient for S [securing the defence of 
British India, the public safety, the maintenance of public order or the efficient 
prosecution of the war, or for maintaining supplies and services essential to the 
life of the community]. 

^{(3) If any police officer or any other person authorised by the Central 
Government or the Provincial Government in this behalf has reason to believe 
that any animal or vehicle is, or is kept, in or upon any building, land or other 
premises, or is being used by any person in contravention of an order made un- 
der sub-rule (2), such officer or person may — . 

(i) enter and search such building, land or other premises, and seize 
any animal or vehicle found therein or thereon which he suspects to be therein 
or thereon in contravention of the order ; 

(ii) stop such person and seize any animal or vehicle which is being 
used in contravention of the order. 

(4) The Central Goveiiiment or the Provincial Government may declare 
any animal or vehicle seized in pursuance of sub-rule (3) to be forfeited to His 
Majesty and thereupon such animal or vehicle shall be disposed of in such man- 
ner as *mav be ordered by that Government.] 

i[J ‘(5) The provisions of ^ [sub-rules (2), (3) and (4)] shall also apply 


LEG. EEF. 

(d-1) Inserted by U.C. Dept. Notifica- 
tion No. 409-OE|40, dated the 12th April 
1941. 

(e) Inserted by D. C. Dept. Notification 
No. 409-0^140, dated the 12th April 1941. 

(f) Inserted by D. 0. Dept. Notification 
No. 1174-OBI41, dated the 23rd December, 
1941 . 

(ff) Substituted by D. G. Dept. Notifica- 
tion No.. 409-OR140, dated the 18th April 


1941, for the words "the regulation of traf- 
fic on highways". 

(h) Inserted by D. 0. Dept, Notification 
No. 1389.0BJ42, dated the 8th May 1942. 

(?) Inserted by D. 0. Dept. Notification 
No. 409-OB|40, dated the 12th April 1941. 

(i ) Be-numbered for sub-rules (2-A) and 
(3) by D.C. Dept. Notification No. 1389- 
OBJ42, dated the 8th May 1942. 

(h) Substituted by D. 0. Dept. Notifica- 
tion No, 1389-OB|42, dat^ the Sth May 
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m relation to water transport and vessels used or capable of beit^ used for the 
purpose of water transport as they apply in relation to road transport and vehi- 
cles.] _ . ^ 

ic-l[(6)] If any person contravenes any order made in pursuance of this 
rule, he shall be punishable with imprisonment for a term which may extend to 
six months l[or with fine or with both]. 

89-A. (1) The provisions of this rule shall ap- 
of traffic by pjy Qjjy jji gtioh localities as the Provincial Goverh- 
BttUtary police. ^y notified order specify in this behalf. 

(2) In any locality where this rule applies, the driver of any vehicle — 

(a) shall comply with all directions given him- by any member of the mili- 
taiy police in uniform who is for the time being engaged in the regulation of 
traffic in any public place, and belongs to His Majesty’s Forces ; 

(b) shall cause' the vehicle to stop and remain stationary so long as may 
reasonably be necessary when required to do so by ally such member as afore- 
said; : 

(c) shall give his name and address, and the name and address of the 
o-wner of the vehicle, when required to do so by any such member as aforesaid. 

Explanation . — ^References in this sub-rule to His Majesty’s forces shall 
not be deemed to include any of the Allied forces. 

(3) If any person contravenes the provisions of sub-rule (2) he shall be 
punishable with fine which may extend to two hundred rupees. {Gazette of 
India, Pt. I, See. 1, dated 28th April, 1945, p. 520) . • 

PART XIV. 


PiNANOIAL PbOMSIONS. [Of. ENGLISH DEFENCE FINANCE REGULATIONS.] 
Prohibitions regarding • at.- i 

coin and notes. rule,— 

(1) tlie expression “eoin’’ means coin which is legal tender under the 
Indian Coinage Act, 1906; 

(ii) the expression ‘‘note” means a Reserve Bank of India note, a cur- 
rency note of the Government of India, or a Government of India one rupee 
note issued under the CTurrency Ordinance, 1940,] 

(iU) ii[the expression “small coin” means an:^ coin other than a rupee.] 

(2) No person shall — 

(a) buy or sell, or offer to buy or sell, for an amount other than its 
face value, any coin or o[note] ; 


(&') ?.ecept or offer to accept, in payment of a debt or otherwise, any 
P[*] coin or note for an amount other than its face value; 


*l[or; * * 

(6) refuse to accept, in payment of a debt or otherwise, any P[*coiu or 


LEG. REF. 

194:2, for tlie word, brackets and figure *^aub, 
rule (2)^\ 

(k-1) Vide footnote (i) on page 421. 

(2) Substituted by D.C. Depf. Notifica- 
tion No. 701-OItl41, dated the 15th rebm- 
ary 1941, for the words **and shall also be 
liable to flne^*. 

(m)* Substituted by D.C. Dept. Notifica- 
tion No. 494-OB|40, dated the 31st August 
1940, for the original suh-mle (1) as amend- 
ed by D.C. Dept. Notification No. 494-OR| 
40, dated the 25th July, 1940. 

(n) Inserted by D.C. Dept. Notification 
No. 5.DC (21)|43, dated the 17th April 
1943. 

(o) Substituted by ibid., for the words Re- 
serve Bank of India note or currency note 
of the Government of India. 

(p) The word '^such»* omitted by D. C, 


Dept. Notification No. 4i94-OR|40, dated the 
31st August 1940. 

(q) Inserted by D.C. Dept. Notification 
No. 494-OB140, dated the 10th June 1940. 


R. 90 (2) (a) : Intebpeetatiott — Peinci- 
PLEs. — ^The requirements of each indivduql 
will vary according to a variety, of circum- 
stances. The Court would ^ve to take note 
of all these and then decide whether the coins 
recovered is out of proportion to the ^ ^per- 
sonal or business requirements^’ of the ac- 
cused ^*fop the time being” as necessarily to 
lead to the inference that he was defying the 
law. While this aims to protect society, it 
makes a serious inroad upon individual liberty 
and as siich has to be construed strictly. 1944 
A.L.W. 257. 

R. 90 (2) (e), — R, 90 (2) (g) eaunot be 
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note] ; 
r[or; 

{d) acquire coin to an amount in excess of his personal or business re- 
quirements for the time being which, in the ease of an acquisition of coin from 
any Currency Office, Treasurj^ Sub-Treasury or branch of the Imperial Bank 
of India doing treasury business,- shall be determined by the officer in charge 
of such Currency Office, Treasury, Sub-Treasury or branch whose determina- 
tion shall be final and sball not be called in question in any legal proceeding ;] 
or 


LEG. REF. 

(r) Inserted by D. 0. Dept. Notitication 
No. 494-OB|40, dated the 25th June 1940. 

interpreted literally. The drafting of the 
rule leaves much to be desired and if strict- 
ly enforced it might become an engine of 
great oppression. 1944 A.M.L.J. 9. 

E. 90 (2) (c) is, on the face of it hastily 
and inappropriately drafted and could not 
under any circumstances be given effect to li- 
terally -without causing very serious miscar- 
riages of justice. The adVerb ^^unreason- 
ably” must be understood between the words 

shall” and ” refuse” in the expression 

shall refuse to accept” ' in that rule. 1943 
A.M.L.J. 65. 

Eefusail to accept a rupee note in pay- 
ment FOR GOOnS WORTH THREE ANNAS. — 01. 
(o) of E. 90 (2) does not penalise a shop, 
keeper who refuses to accept a rupee note 
in payment for goods worth three annas. 
He is not obliged to part with his 
goods unless there is a tender of the 
price. A tender of a rupee note for goods 
worth three annas is not a tender or offer of 
the price of the goods, and there is no obli- 
gation on his part to give diange. 1944 N. 
L.J. 98. 

Goons WORTH MJBS THAN ONE RUPEE p-UR- 
CHASED ANn ONE RUPEE NOTE OPFEBEOD — SHOP- 
KEEPER REFUSING TO ACCEPT NOTE ON GROUND 
THAT HE HAD NO CHANGE IS NO OFPENCSE. 
— ^E, 90 (2) (c) makes it an of- 
fence for a person to refuse to accept 
that whole of a rupee or a note or other coin 
as legal tender. It implies that a person 
may refuse to accept a legal tender on the 
ground that he does not consider it as valua- 
ble as its face value indicates, and it is to 
avoid such consequence that the act has been 
made punishable. Where goods worth less 
than one rupee are purchased and one rupee 
note is offered and the shop.keeper refuses to 
accept the note not on the ground that he 
thought that the note was not worth the 
price which it was supposed uormally to fetch 
but ou -the ground that he had no change he 
does not commit any offence. There is no law 
by which a shop-keeper is bound to keep 
enough change to give to the customer in ex- 
change for rupee notes and a shop-keeper 
would be perfectly -within his. rights to say 
to a customer that he should bring smaE coins 
if he wishes to buy stuff worth less than 
Be, 1, A tender of a rupee note for goods 
-worth less - than a rupee is not a tender or 
offer ^f the price of the goods, and there is 


no obligation on the part of a shop-keeper 
to give change. A.I.E. 1944 Pesh. 41. 

E, 90 (2) (d): Scope — Acquiring op 

COINS BEFORE DATE OF RUZE AND' KEEPING 
SAME AFTER THAT DATE. — ^There is no iffdiea, 
tion in E. 90 (2) (d), which forbids a per- 
son 'from acquiring coins in excess of his re- 
quirements, from which the Court can infer 
that it is intended to strike at past acquisi- 
tions. The rule only forbids acquisitions 
from the date on which it came into force* 
What the rule strikes at is the acquisition 
from and after the date of the rule and not 
the continuing to keep or retain possession of 
coins already acquired. 22 Pat. 423=1943 
Pat. 361. 


MERE HOARDING OP COINS — ^FACTS TO BE 
PROVED TO SUSTAIN CHARGE— Mere hoarding 
of coins is not an offence under sub-cl. (d) 
of sub-nile (2). It is only those who ac- 
quired coins in contravention of the sub-el. 

(d) that are liable to punishment. In order 
to prove a charge under the sub-clause the 
prosecution must prove by direct or circum- 
stantial evidence that the accused had acquir- 
ed coins in excess of his personal or business 
requirments. The word 'acquire* in the sub- 
clause is obviously intended to mean ‘to get 
actively into one's possession* and has not 
been used in the sense of hoarding. 1943 All. 
329=43 I.L.B. (1943) A, 786; see also 56 L. 
w 646t=(!l943) 2 M.L.J. 500=1944 M. 
125. 

E, 90 (2), — ^Under S. 12 (1), Coinage 
Act in of 1906, read with S • 2 of Ordinance 
IV of 1940, a rupee note is legal tender in 
payment or on account. But a tender of 
a rupee note for goods' worth three annas is 
not a tender or offer of the price of the 
goods, and there is no obligation on the part 
of a shop-keeper to give change. If a shop- 
keeper acquires nr possesses small coin in ex- 
cess of his personal or business requirements 
he may be prosecuted under el. (d) or cl. 

(e) of E. 90 (2). A.I.E. 1944 Nag. j3t 
r.t p. 136. 

E. 90 (2) (d) AND (3): Gistop oppenceac 
Quiring op coins. — The acquiring of coins bj 
a merchant by vending his articles is not pro 
Mbited, but what is prohibited is the aequir. 
ing of coins beyond a particular limit. If s 
merchant has been acquiring from his custD 
mers^ more coins than what are reasonablj 
required for his purpose and keeps them -with- 
out giving change to his customers or 
ing them into notes, that amounts to acquir- 
ing more coins than wl^lt h^-.can do under the 
law in force punishable under the Defeaec 
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(«) B [possess small coin to an amount in excess of his personal or busi- 
ness requirements for the time being] . 

(3) If any person contravenes any of the provisions of this rule, he 
shall be punishable with imprisonment for a term which may extend to five 
years *[or with fine or with both]. 

®[90-A. (1) The Central Government may, if it is of opinion that it is 
rnT.t,ni expcdiont so to do for the purpose of controlling 

ported flilver. ’ *[gold or silver] in British India, im- 
pose on any person authorised to import *[goid or 
silver] into British India such conditions as it thinks fit regarding the use or 
disposal of, or dealings in, *[gold or silver] imported in pursuance of such 
authorisation. 

(2) If any person contravenes any of the conditions imposed under 
sub-rule (1) he shall, without prejudice to any other action that may be taken 
against him, be punishable with imprisonment for a term which may extend 
to five years ®-i[or with fine or with both],] 

^[90-B. [0/. .Eng. Def. Fin. R. 3.] (1) In this rule “money” means 

wasMAMnn m emnrt ft-f ‘''[other than a gold coin], or currency note 

“owr ■ ^ elsewhere, 

and includes bi lls of exchang e ; w [and ^ ‘ gold’ * 

POSSESSION— Ingredients op opfeinob. 
— The word '^acquire*' in B, 90 '(2) 
(d) is not equivalent of ^^bedng in posses. 
Sion'* but means ^‘to seek". If a person 
makes an effort to get or obtain anything, he 
may be said to have acquired it, but if he 
gefts it without any effort, physical or mental 
on^ his part, he cannot be said to have ac- 
quired that particular thing. T^ere must 
therefore be a conscious effort to acquire 
^^coins** as such. In order to find a 
guilty of an offence under this Eule, it is the 
duty of the prosecution to show not only that 
the accused was on a particular date in pos- 
session of coins but also that he had made 
an effort to seek or get them as coins. No 
pr€fsumption can be raised against the accus- 
ed from the fact that they were found in his 
possession. The prosecution must farther 
show that the accused had acquired coins to 
an amount in excess of his personal or busi- 
ngs requirements and that he had done so 
after these rules had come into force. The 
rides caMot be held to be retrospective in 
effwt. 212 I.O. 27ft=A.I.E. 1944 Lah. 

0 . 4.0 • 

(3) ; STAmoOTav 
SHOP-OWKER AOQUlBQTa BlUUj OBAlfaX 

AMOTO^a TO Bs. 17 asd oj)]>.— I t is not the 
acquisition ol small eliange that is made an 
“-v Defence of India Rules, liut 
the acqp^tion beyond a par^ular limit, 
namely, beyond what is required for the daily 
bnsiMss. Where most of tee 
purchases made at a stationery shop wore 
W litigants, school hoys and sundry persons 
who may pay in rupee coins and expect to 
change, the possession 
m man ^ins by the Chop-keeper mounting 

te 5“^* deemed to be 

t ?SK“®“ents, (1943) 2 M. 

». 90 (2) (e) : Df ultra B. 90 (2) 


LEG. REF. 

(8) Added by D. 0. Dept..No.« 5-DO 
(21)|43, dated tee 17th April, 1943. 

(i) Substituted by D.C. Dept. Notifica- 
tion No. 701-OBI41, dated the 16th Febru- 
ary, 1941, for the words ^^and shall also be 
liable to fiaie", 

(u) Inserted by Finance Dept. Notiiic«a- 
tion No. 7773-F., dated the 18th December 

1939. 

* Substituted by No. 5 D.O. (81)144, dat- 
ed 16th November, 1944. 

Substituted by D, 0. Dept. Notifi- 
cation No. 701-OB|41, dated the 16th Feb- 
ruary 3941, for the words "and shall also 
be liable to fine**. 

(u) Inserted by D. 0. Dept. Notification 
No. 1268-OE|42, dated the 5th March, 1942. 

(v) Inserted by D.O. Dept. Notification 
No. 591-OB|40, dated the 2nd November, 

1940. ’ 

(w) ITo. 360-OB}41, dated the 4th Decem- 
ber, 1943. 


of India Buies. It is the duty of every per- 
son to see that he does not retain with him 
more diange than what is necessary for Ms 
requirements, and if he does it, he does eo 
nt Ms perfl. (1943) 2 M.L.J. 280=56 L. 
W. 488. 

B. 90 (2) (d); iKSENnoir op.— The in- 
teutern of B. 90 (2) (d) is that the cur- 
rency ofSeer is mititled to determine hew 
much money he should pay to any person and 

J]** sum to a laige one no other person 
ahaU thereafter be in a position to say that 
It was in faet in excess of the need of the 
person aeqiiiring It. The Eule cannot be in- 
t^reted to mean that no one can take 
eba^ from the Currency Offlee rmW e he 
had perso^y obtained tee authority of tee 

AcquiRB ' *— bOiANiNG OF— pRUSUHFTmN 
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means gold in the form of coin, whether legal tender or not, or hnllion or iuaot 
whether refined or not] . ® 

(2) No person shall, except with the permission of the Reserve Bany- of 
India OT of a person authorised in this behalf by the said Bank, take or send 
out of Britoh India w[my money] in excess of such amount as may be specified 
m this behalf by the said Bank, '^[or any gold] . 

*[(3) The restrictions imposed by sub-rule (2) on the export of money 
or gold shall be deemed to have been imposed under section 19 of the Sea Cus- 
^toms Act, 1878, and all the provisions of that Act shall have effect accordingly 

Provided that where in respect of any contravention of this rule the 
Oustoms-eollector is of opinion thjit the penalties provided by the said Act are 
inadequate, he may make a complaint to a magistrate having jurisdiction; and 
the accused person shall, upon conviction’, be punishable with imprisonment for 
a term which may extend to five years or with fine or with both, and the money 
or gold in respect of which the offence has been committed ahAii be confiscated 
to the Central Government and delivered to the Oustoms-eollector for disoosal 1 
Control of dfialinga in vron n / 1 \ t *i.- i 

bullion. y[au-0. (1) In this rule — 


LEG. REF. 

(w) No. 860-OB|44, datod the 4th Deci- 
bar, 1943. 

(^} Substituted by B.C. De^t. Notifica- 
tion No. 860-OB[41, dated the 14th June 
1941, for the original sub-rules (3), (4), 

(5), (6) and (7) of rule 90-B, as amended 
by D.C. Dept. Notification Nos. 701-OB|41 
and 591-OB[*40, dated the 15th February and 
1st March 19^, respectively. 

(y) Inserted by No. 5-DO (30)|43, dated 
the 29th Hay 1943, and amended by “So. 
5-D.O. <40)|43, dated ther 5th August 1943} 
No, 5-DO (40)143, dated the 24th Septem- 
ter 1943 and No. 5-DO (40)|43, dated the 
24th January 1944. 

• -- ■ 

(e) is fully covered by the rule making' power 
condferred by sec. 2 (aacit) of the Defence of 
India Act, and is not therefore ultra vires* 
1944 N.L.J. 393. The Defence of India 
Act only permits the Central Government to 
make Buies controlling the use or disposal of, 
or dealings in coin. B. 90 (2) (e) provides 
f on an offence for possession of small coin in 
excess of one’s use. The latter rule cannot 
be said to be ultra vires because the **use” 
of coin was different from the possession” 
of them. The use of current coin includes the 
possession of it. Possession of current coin 
is tantamount to the use of such coin. 1944 
A.M.L.J. 15. See also 47 Bom.L.B. 644. 

B. 90 (3): CoNPrscAMOH- of coins.— Ma- 
gistrate has power to order confiscation of the 
hoarded coins in respect of which the accus- 
ed is found guilty under sec. 30 (2). 1941 
Bom. 412, Dist; 1944 Mad. 125= (1943) 2 
M.L.J, 500'=56 L.W, 646. _ ^ 

The requirements of each individual will 
vary according to a variety of circumstances. 
The Court would have to taka note of all 
these and then decide whether the coins reco- 
vered is out of proportion to the * personal or 
business requirements’ of the accused * for the 
time being’ as necessarily to lead to the in- 
ference that he was defying the law. While 
this aims to protect society, it makes a seri- 
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ous inroad upon individual liberty and as 
such has to be construed strictly. 1944 A, 
L.W. 257. 

Confiscation, — There is no provision in the 
Defence of India Buies authorising the Courts 
on a conviction (for fishing in the vicinity of 
the^ Madras harbour in contravention of the 
notification under the Defence of India Buies) 
to order the confiscation of the catamarans, 
nets, etc., used by the accused. (1944) 1 M. 
L.J. Notes of cases) p. 22. 

B. 90-B (2) (3) : Opfencb— Monkt FomiirD 

ON PERSON ON SEARCH IN EXCESS OF JJMIT 

PRESCRIBED — ^Person not ordered or asked 
TO declare details of honey — CONVIC mON 
— Stjstainabelitt . — ^It is a condition prece- 
dent to liability under B. 90-B (3) (a), that 
the oficer of Customs should order a person 
(such as traveller) to “declare with full de- 
tails the money and gold which he had with 
him. Where there is no evidence of such an 
order having been made or even a request to 
the person concerned to make a declaration, 
he cannot be convicted under K. 90-B (3) 
(a) on the mere ground that on a search 
money in excess of the limit prescribed was 
found on hi| person. 43 Bom.L.B. 872= 
A.I.B. 1941 Bom. 412. 

Search — ^Monby found in excess op limit 
ALLOWED. — Where a person is properly 
searched by a Customs Officer under sub-B. 
(4) of B, 90-B, and such person is found 
to have in his possession money in contraven- 
tion of B. 90-B (2) read with B. 121, the 
Customs Officer is entitled to seize the mo- 
ney in eccecss of that amount which is per- 
mitted to be carried. Money up to the limit 
permitted cannot be seized but must be re. 
funded tor the searched person. The excess 
found has, under B. 90-B (6), to be dii^osed 
of in such manner as the Central Govern- 
ment may direct. The money properly seized 
never becomes subject to the jurisdictiqn, of 
the Court by which the person seabed is 
tried for his offence, and the, (ITburt has no 
jurisdiction to make any order as to the dis- 
posal of such money. B. 90-B (6) prevails 
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(a) ‘bullion’ means gold or silver bullion; 

(ft) ‘contract’ means a contract made, or to be performed in whole or 
in part, in British India relating to the sale or purchase of bullion, and includes 
an option in bullion ; 

(c) ‘forward contract’ means a contract for the delivery of bullion at a' 
future date, such date being later than [seven] days from the date of the con- 
tract; 

(d) ‘option in bullion’ means a contract made, or to be_ performed in 
whole or in part, in British India for the purchase or sale of a right to buy, or 
a right to sell, or a right to buy or sell, bullion in futoe, and includes a Uji, 
a mandi or tejimmdi in bullion. 

(2) No person shall enter into any forward contract or option in bul- 
lion. 


(3) If any person contravenes the provisions, of this rule, he shall be 
punishable with imprisonment for a term which may extend to five years or 
with fine or with both.] 


Bestrietion on purdiases 
of foreign exchange. 


91. [Cf. Eng. Def. Pin. B. 2.] (1) For the 
pui'poses of this rule and of rule '92 the expression 
“foreign exchange^’ means — 


(a) any currency other than currency which is legal tender in British 


India *[* *] •[or in any Indian state]. 


(6) any bill or promissory note, payable otherwise than in rupees, and 

(c) any credit or balance otherwise than in rupees. 

(2) No person remdent in British India shall acquire any foreign ex- 
change, or transfer rupees, gold coin or bullion, or Securities with a view, direct- 
ly or indirectly, to the acquisition of any foreign- exchange, 

[except from a person authorised under sub-rule (4) by the Beserve Bank 
of India to deal in Foreign Exchange.] D. C. (67)144, QnxeHe of India, 
daj^d 10th June 1944, p. 775.). 

(3) No person shall buy or borrow from, or sell or lend to, any person 
not authorised by the [Reserve Bank of Eodia] in this behalf, any foreign ex- 
change, c [other than gold sovereign] ; 


(4) The provisions of this rule ^all not restrict the doing of anythnq?, 
within the scope of his authority, by a person authorised «[by the Reserve Ttanir 
of India] to deal in foreign, exchange, and shali not restrict the doing of any- 
thing which is authorised «[by the Reserve Bank of India] to be necessary for 
the purposes — 


( 0 ) of meeting the reasonable requirements of a trade or business carried 
on in India, or 


(b) of perfonning a contract made before the 3rd September 1939, or 

(c) of defraying reasonable travelling or other personal expenses.’ 

(5) If any person contravenes any of the provisions of this rule, he shall 
be oimishable with imonsonment for a term, which may extend to five vears efor 
with fine or with both]. 


LFr,. pFi?. 

( 9 ) Oadtted 1>7 No. 1427-OB|42, dated the 
6tli Jtme 1942. 

(a) iBserted T)y ISTo. 5-DO (53)j43, dated 
the 1st Jannary, 1944. • 

- (1) Substituted by Pinauoe Departmeut 
.Notification No. 123-S.It.B., dated the 4th 
September 1939, for the ** Central Go- 
Teomment”. 

(c) SubsHtuted by D.O. Dept. Notiflca- 
•tion No. 634-OS|41, dated the 4th January 
1941, for the words '^gold coin or bullion”. 

(<?) Substituted by Slnaaiee Department, 
Notification No. 123-S.B.B,, dated the 4th 
September 1939, for the words *'by or on 


behalf of the Central Government**. 

(e) Substituted by D.C. Dept. ' Notifiea. 
tion No. 701.OR|41, dated the 15tK Febra- 
ary 1941, for .the words **and shall also be 
liable to fine”. 


over S. 517, Or.B. Code. The Court has 
jurisdiction to deternune whether pro. 
perty has been i^htly seized under B. 9.0-B 
(4); but if it comes to the conclusion that 
the property was rightly aeizi^ ft has no 
junsdictifm to make any order as to its dis- ' 
That is entirely a matter for the 



R. gst-A] 


The Defence of India Rules. 


427 


Acquisition by* the Cen- 
tral Government of foreign 
exchange. 


Eng. Def, Fin. R. 5.] ^[(1) The Central Government may by 
notified order direct the owners of any such foreign 
exchange as is specified in the order to make a return 
to the Reserve Bank of India within such period, and 
giving such particlars as to the foreign exchange, as 
may be specified in the order.] 

S[(2)]. On the issue of a notification by the Central Government in this 
behalf, every person who owns any such foreign exchange as may be specified 
in that notification. shall offer it, or cause it to be offered, for sale to the Reserve 
Bank of India on behalf of the Central Government at such price as the Central 
Government may from lime to time fix : 

Provided that — 

(а) any person may be exempted from the operation of this rule by order 
of the Central Government, and 

(б) aiiy person, who satisfies the Reserve Bank of India that he requires 
the foreign exchange in question for any of the purposes specified in sub-rule (4) 
of rule 91 shall be exempt from the operation of this rule. 

■ **[(3)J If any person contravenes the provisions of this rule, i[or any 
order made thereunder] he shall be punishable with imprisonment for a term 
which may extend to five years i-1 [or with fine or with both]. 

jf92-A. (1) For the purposes of this rule, — 


(1) “sterling area” means His Majesty’s dominions, excluding Canada, 
Newfoundland and Hongkong, the British protectorates and protected States, 
and such other territories as may be declared by the Reserve Bank of India to be 
included for the time being in the sterling area; 

(n) “security” includes shares, stock bonds, debentures, debenture stock, 
deposit receipts in respect of the deposit of securities, units or sub-units of a unit 
trust, coupons representing dividends pr interest, and life or endowment assurance 
policies, but does not include bills of exchange and promissory notes ; 

(Hi) “transfer” includes, in relation to any security, transfer by way of 
loan or security. 

(2) Subject to any exemptions which may be granted by the Reserve Bank 
of India, no person resident in British India shall, except with the permission of 
the Reserve Bank of India, — 

(<z) draw, issue or negotiate any bill of exchange or promissory note,*or 
acknowledge any debt, so that a right (whether actual or contingent) to receive a 
payment in India is. created or transferred in favour of a person who is resident 
outside the sterling area ;k* ♦ 

(fe) make any payment to, or by the order or on behalf of, any such 
pferson ; 

! l[(c) transfer any security, or create pr transfer any interest in a security, 
to or in favour of any such person ; 

(d) transfer any security from a register in British India to a register 
outside the sterling area, or do any act which is calculated to secure or forms part 
of a series of acts which together are calculated to secure, ^the substitution for any 
security Virhich is .either in, or registered in, British India of any security which is 
either outside, or registered outside, the sterling area.] 


LEG. REF. 

(/) Inserted by D.C. Dept. Notification 
No.fr510-OItl40, dated the 29th June, 1940. 

(g) Original sub-rule (1) re-numbered 

as sub-rule (2) by ibid. 

{h) Original sub;rule (2) re-numbered as 
sub-rule (3) by ibid. ^ _ __ .. .. 

(i) Inserted by D.C. Dept. Notification 
Nov 150a-OR|42, dated the ISA July. 1542. 
(i-1) Substituted by D. C. Dept. Notifi- 


cation No. 701-OR141, dated the 15th 
February, 1941, for the words “and shall also 
be liable to fine**. 

(/) Rules 92-A and 92-B inserted by D. 
C, Dept. Notification No. 931-OR|41, dated 
Ae I2th July, 1941. 

{k) The word “or** omitted by D. Dept. 
Notification No., 1510-OR|42, dated the' 25th 
July; 1942, ‘ ’ . 

(0 Inserted by ibid. 
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(3) Subject to any exemptiims which may be granted by the Reserve Bank 
of India, no person resident in British India shall, except with the permission of 
the Reserve Bank of India, — 

(o) draw, issue or negotiate any bill of exchange or promissory note, 
transfer any security or acknowledge any debt, so that a right (whether actual 
or contingent) to receive a payment in India is created or transferred in favour 
of a person not resident outside the sterling area as consideration for, or in asso- 
ciation with, — 

(t) the receipt by any person of a payment, or the acquisition by any 
person of propert)', outside the sterling area, or 

(«) the creation or .transfer, in 'favour of any person of a right (whether 
actual or contingent) to receive a pajrment, or acquire property, outside the 
sterling area ; or 

(&) make any payment to a person not resident outside the sterling area 
as such consideration or in such association as aforesaid. 

ni[(3-A) Where at any time the following conditions are fulfilled in the 
case of any individual, namely, that he is outside the sterling area and that either — 

(a) he was on the third day of September, 1939, a British subject resident 
in British India and has not since ftat day been in India, or 

(b) he is, by virtue of a direction given by the Reserve Bank of India 
under sub-rule (4) or under sub-rule (5), to be treated for the purpose of this 
rule as resident outside the sterling area, 

the Reserve Bank of India may |[ive a direction to any bank that, until the direc- 
tion is revoked, any sum from time to time standing to the credit of an account 
of that individual at any office or branch of that bank in British India specified in 
the direction shall not be dealt with except with permissitm granted by the Reserve 
Bank of India.] 

(4) Where an indTOdual has at any time since the third day of September. 
1939, nfbeen] in British India, — 

(a) until the Reserve Bank of India otherwise direct, he shall be treated 
for the purposes of this rule and of any order providing for exemptions from any 
of the provisions thereof, as having been, and as still being resident in British 
India and not resident outside the sterling area, and 

(A) if any such direction is given, the Reserve Bank of India may, by 
the same or a subsequent direction, declare the territory in which, for those 
proposes, he is to be treated as being resident. 

(5) In the case of any persons to whom sub-rule (4) does not apply the 
Reserve Bank of India may give directions declaring the territories in which’ for 
the purposes of this rule and of any order providing for exemptions from any 
of the provisions thereof, they are to be treated as being resident 

(6) Any dire^on given under o[sub-rule (3-A),] sub-rule (4) or sub- 
rule (5) may be cither general or special, and may be revoked or varied' by a 
subsequent direction thereunder, 

, , (P. contravenes the provisions of this rule he shaU be punish- 

able wito impnsonment for a terra which may extend to five years or with fine 
pr with .both. 


(8) Nothing in this rule shall restrict the 
by or on behalf of the Reserve Bank of India of 
Ms authority. 


doing by a person authorised 
an)?thirig within the scope of 


Blocked accounts. ' 92.B. ^1) For the purpose of tMs rule,- 

.1 "blocked account" means an account blocked b^an 

order of the Reserve Bank of India, or an account opened as a blodad accent, 

(«) Inserted Notification' for 

(n) Substituted by D. Dept, ^otifecation No^. \5lO-ORt4^'da?ed Sth Ju1y,®?S^ 




at an ofl5ce or branch in feritish India of a bank authorised by the Reserve Bank 
of India to open blocked accounts ; and 

(ii) the e:q>ression “the banker” means, in relation to any person, a banker 
who opens or keeps a blocked accoimt in favour of that person. 

(2) Where pennission is granted by the Reserve Bank of India for the 
pasrment of any sum to any person resident outside the sterling area, but the per- 
mission is granted subject to the condition that the payment is made to a blocked 
account, — 

(0) the manner in which the payment may be made shall be either — 

(1) to the baxiker with a direction that it is to be credited to a blocked 
account of that person [which direction may, in the case of a payment by means 
of a cheque or W’arrant, be made by marlang the cheque or \yarrant with the’ 
words ‘blocked account of’ (naming the person in question) or words to the same 
effect] ; or 

(it) by a crossed cheque or warrant drawn in favour of that person, 
marked with the words, ‘payable only to blocked account pf payee’ or words to 
the same effect ; 

(b) the sum collected shall be credited by the banker to a blocked account 
of that person ; and 

(c) the crediting of that sum to that account shall, to the extent of the 
sum credited, be a good discharge to the person making the payment. . 

(3) Subject to any exemptions which may be granted by order of the 
Reserve Bank of India, any sum standing to the credit of a blocked account shall 
not be dealt with except and in accordance with permission granted by die Reserve 
Bank of India.] 


p[92-C. (1) If the Central Government is of opinion tha]t it is necessary 
or expedient so to do for securing the defence of 
Power to prohibit action British India or the efiScient prosecution of war, the 
“ Central Government may give general or special 
directions proWbiting, either absolutely or to such 
extent as may be specified in the directions, the carrying out of any order given 
by or on behalf of— < 

(a) any State which may be specified in the directions, the Sovereign 
thereof, or any person resident therein, or 

(b) any body corporate which is incorporated under the laws of that 
State or is under the control of that State or the Sovereign thereof or any person 
resident therdn, 

in so far as the order — 


(1) requires the person to whom the order is given to make any payment 
or to part with any gold or securities, or 

(ii) requires any change to be made in the persons to whose credit any 
sum is to stand or to whose order any gold or securities are to be held. 

(2) If any person contravenes any direction given under this rule, he 
shall be punishable with imprisonment for a term which may extend to five years, 
or with fine, or with both.] 

92-D. [Cf. Eng. Def. Fin. R. S-B] 9[(1) Where any goods have been ex- 
■ ported from British India to any territory in respect 
Requirements as to pay- which an order has been issued by the Central 

Government under sub-rule (3) of rule 84 prohibit- 

to certam terntories. 

a declaration is furnished to the Collector of Customs by the exporter that foreign 
exchange representing the fair rnarket value of the goods_ at the port of embar- 
kation has been or will be disposed of in a manner and within a period approved 
by the Reserve Bank of India, no person entitled to sell, or to procure the sale of. 


LEG. REF. (il) Inserted bv D. Dept. Notification No. 

(W Inserted by D. C. Dept. Notification 1510-ORI42, dated the 25th July, 1942. 

No. 958-OR141, dated the 28th July, 1941. 
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the said goods, shall, except with the permission of the Reserve Bank of Incha/ 
do or refrain from doing, any act with intent to secure that — 

(a) the sale of the goods is delayed to an extent which is unreasonable 
having regard to the ordinary course of trade ; or 

(&) payment for the goods is not made to a person resident in the ster- 
ling area as defined in rule 92-A, or is made in a manner other than that approved, 
ly the Reserve Bank, or does not represent the full value of the goods, subject 
to such deductions, if any, as may be allowed by the Reserve Bank, .or is delayed 
to such an extent as aforesaid. 

(2) Where in relation to any such goods the said period has elapsed and 
the goods have not been sold and payment therefor has not been made as afore-, 
said, the Reserve Bank of India, may give to any person entitled to sell the goods, 
or to procure the sale thereof, such directions as appear to the Reserve Bank to 
be expedient for the purpose of securing the sale of the goods and payment 
therefor as aforesaid, and, without prejudice to the generality of the foregoing 
provisions of this paragraph, may direct that the goods shall be assigned to the 
Centrd Government or to a person specified in the directions. 

(3) Where any goods are assigned in accordance with sub-rule (2), the 
Central Government shall pay to the person assigning them such sum in conside- 
ration of the net sum recovered by or on behalf of the Central Government in 
respect of the goods as ma’y be determined by or on behalf of the Central Govern- 
ment. 

(4) If any person contravenes any of the provisions^ of this rule or any 
directions given thereunder he shall be punishable with imprisonment for a term 
which may extend to five years, or with fine, or with both.] 

Restriction on purchases 93. (1) For the purposes of this rule and 

and export of securities. rule 94 — 

(1) the expression ‘‘securities” includes shares, stock, bonds, debentures 
and debenture stock but does not include bills of exchange, and 

^ (ii) the expression “export”, in relation to securities, includes the transfer 
thereof from a register in India to a register outside India or Burma. 

(2) No person shall, except with the permission of the,r[Reserve Bank 
of India] or in the performance of a contract made before the 3rd September 
1939 acquire any securities from a person not resident in India or Burma. 

(3) No person shall, except ynHh the permission of the r[Reserve Bank 
of India,] export securities to any place outside India s[* *]. 

(4) If any person contravenes the provisions of this- rule, he shall be* 
punishable with imprisonment for a term, which may extend to five years, t[or 
with fine or with both] . 

u[93-A. (1) No person shall buy/)r sell, or offer to buy or sell, whether 

on behalf of himself or of any other person, any 
Fixation of minimum Government security as defined in. section 2 of the 
ntkl Indian Securities Act, 1920, at less than such -price 

as the Central Government may notify in this behalf. 

(2) If any person contravenes the provisions of this rule he shall be 
punishable with imprisonment for a term whiA may extend to five years, or with 
fine, or with both.] 

Acquisition by the Cen- v 

tral Government of foreign 94* (1) For the purposes of this rule — 
securities. * 

LEG. REF. <f) Substituted by D, C. 'Dept. Notifi- 

(r) Substituted by Finance Department cation No. 701-OR|41, dated :the 15th 
Notification No. 123-S.R.B. dated the 4tli February, 1941, for the ^words “and Shall ‘also; 
Sept., 1939, for the words “Central Govern- be liable to fine** . * - ’ • • 

ment.’* (m) 'I nserted by D. C. Dept. Notification 

* (s) Omitted by order dated 31st August No.-' 1257-OR|42, dated the 2nd Marcli. 1942. 
1943. ‘ ......... 
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(1) “foreign security” means a security issued .in any countri' other than 

India u-l[* *] ; 

(it) “owner”, in relation to any security, includes any person who has 
power to sell or transfer a security, or who has the custody thereof, or who re- 
ceives, whether on his own behalf or on behalf of any other person, dividends 
or interest thereon, or who has any interest therein. 

(2) The Central Government may, by^ notified order, direct the owners 
of any foreign securities specified in the v [order] to make a return to the Reserve 

of India, within such period and giving such particulars as to those secu- 
rities, as may be specified in the order. 

• (3) The Central Government may, if it is of the opinion that it is expe- 
dient so to do for the purpose of strengthening its financial position, w[by notified 
order transfer to itself any foragn securities], specified in the order at a price 
so specified being a price which in the opinion of the Central Government, is not 
less than the market value of the securities on the date of the order. 

(4) On the making of an Order tmder sub-rule (3) — 

( 0 ) the securities to which the order relates shall forthwith vest in the 
Central Government free from any mortgage, pledge or charge, and the Cetitral 
Government may deal with them in such manner as it thinks fit; 

(6) the owner of any of the securities to which the order relates and 
any person who is responsible for keeping any registers or books in which any 
of those securities are registered or inscribed, or who is otherwise concerned with 
the registration or inscription of any of those securities, shall do all such things 
as are necessary, or as the Central Government or the Reserve Bank of India, on 
behalf of the Central Government, may order to be done, for the purpose of 
securing that the securities and any documents of title relating thereto are deli- 
vered to the Central Government and, in the case of registered and inscribed secu- 
rities, that the securities are re^stered or inscribed in the name of the Central 
GovemmMit. 

(5) A certificate signed by any person authorised in this behalf by the 
Central Government that any specified securities are securities transferred to the 
Central Government under this rule, shall be treated by all persons concerned as 
conclusive evidence that, the securities have been so transferred. 

(6) The provisions of this rule shall not apply to any seatrity in respect 
of which the Central Government is satisfied that at all times since the 3rd Sep- 
tember, 1939, all persons interested in the security, other than persons interested 
therein merely as trustees or merely by virtue of any mortgage, pledge or char^, 
but including any persons beneficially interested therein tmder the trust, were not 
resident in British India. 

(7) If any person contravenes any of the provisions of this rule *]or any 
order made thereunder] he shall be punishable with imprisonment for a term 
which may extend to five years y[or with fine or with both]. 

Control of capital issues. .[94-A. (1) For the purpose of this jule— 

(a) securities shall mean the following instruments issued or to be issued 
by or for the benefit of a company, vis., (i) shares, stocks and bonds, (ii) deben- 
tures, (Hi) other instruments creating a charge or lien, on the assets of the com- 
pany, and (iv) instruments acknowledging loan to or indebtedness of the com- 
pany and guaranteed by a third party or entered into jointly with a third party ; 


LEG. REF. 

Omitted bv order, dated 31st August 

1943. 

(v) Substituted by D. C. Dept. Notifi- 
cation No. 664-OR|41, dated the _.23tli 
January, 1941, for the word “notification”. 

. (w) Substituted by ibid, for the words 
“by order transfer to itself any such foreign, 
securities as aforesaid”. 


(.*•) Inserted by D, C. Dept. Notification 
No. 1 So 6-OR|42, dated the 18tli July, 1942. 

(y) Substituted by D. C. Dept. Notifi- 
cation No. 701-OR|41, dated the iStli F'eb- 
ruary. 1941, for the .words "and’ shall also be- 
liable to fine”. 

(s) D.D. Notification No. S-DC (27)143, 
dated 17th May, 1943. ’ 


432 The Crihinal Court Makual. [R. g4-A 

(b) a person shall be deemed to make an issue of capital who issues any 
securities whether for cash or otherwise. 

(2) (o) No company whether incorporated in British India or not, sliall 
except with the consent of the Central Government — 

(i) make an issue of capital in British India; 

(ii) make in British India any public offer of securities for sale; 

(iii) renew or postpone the date of maturity or repa 3 nnent of any security 
maturing for pa)maent in British India; 

(b) the Central Government may on application make an order accord- 
ing recognition to an issue of capital made or to be made outside British India 
by a company not incorporated in British India. 

(3) The Central Government may qualify any consent or recognition ac- 
corded by it under sub-rule (2) with such conditions whether for immediate or 
future fulfilment, as it may think fit to impose ; and where a company acts in pur- 
suance of such consent or recognition, it shall comply with the terms of any con- 
dition so imposed. 

(4) No company incorporated in British India shall, except with the con- 
sent of the Central Government, make an issue of capital outside British India. 

(5) No person shall issue in British India any prospectus or other docu- 
ments offering for subscription or publicly offering for sale any security, which 
does not include a statement that the consent or recognition, as the case may be, 
of ffie Central Government has been obtained to the issue or the offer of the 
securities ; 

■{And no person shall without the consent of the Central Government issue 
in British India any document publicly offering for sale any security issued with' 
the consent or recognition of the Central Government if such issue was made by 
a private company or if the order according it consent or recognition, contained 
a condition that the securities should' be privately subscribed.] [Fori St Gear. 
Gas. Rides Supplement to Part I, dated IZth Feb., 1945, pp. 1-2; also Gas. of 
India, Ft. I, S. 1, 27t& January, 1945, p. I12.\- 

(6) The Central Government may by order condone a contravention of 
sub-rule ^2), sub-rule (4) or sub-rule (5) and on the making of sucli order the 
provisions' of this rule shall have effect as if an exemption had been granted under 
this rule from' the operation of sub-rule (2), sub-rule (4) or sub-rule (5) as the 
case may be, in favour of the. thing done in contravention of such sub-rule.- 

(7) No person shall accept or give any consideration for any securities 
in respect Of an issue of capital made or proposed to be made in British India or 
elsewhere unless the consent or recognition of the Central Government has been 
accorded to such issue of capital. 

(8) No person shall sell or purchase or otherwise transfer or accept trans- 
fer of any securities issued by a company in respect of any issue of cajwtal made 
after the 17th May, 1943, in British India or elsewhere unless such issue has been 
made with the consent or recognition of the Central Govenunent. 

[ (8-A) Any person authorised in this behalf by the Central Government 
may, for the purpose of enquiring into the correctness of any statement made in 
an application for consent or recognition to an issue of capital or of ascertaining 
whether or not the requirements of any condition attached to an order according 
such consent or recognition have been complied with — 

(a) require any company or any officer of a company which has made such- 

application or obtained such order to submit to him such accounts, books or other 
documents or to furnish to him such information as he may reasonably think 
necessary, or . 

(b) at any reasonable time enter any office, factory, land or Other pre- 
mises occupied by such company and inspect the office, factory, land or other 
premises and require anj person found therein who is for the time being in charge 
thereof to produce to him and allow him*to examine sudi accounts, books, or other 
documents as may relate to the business of the company or to furnish to him such 
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information as he may reasonably think necessary”.] (Gasette of India, Pt. I, 
Sec. 1, dated 31—3—1945, p. 380.) 

(9) The Central Government 'may, by special or general order, grant ex- 
emption from all or any of die provisioni of this rule. 

(10) If any person contravenes the provisions of this rule he shall be 
punishable with imprisonment for a term which may extend to five years or with 
fine or with both.] (Rule 94-A, substituted by 5 D.C. (68)|44, Gazette of 
India, Extraordinary, dated 9th June, 1944, at page 1087-88.) 

d[94-B. (1) The Central Government may, if it appears to it to be neces- 

sary or expedient for securing the efficient prose- 
Power to prohibit ad- cution of war or for maintaining supplies and 
commodities^”** specified services essential to the life of the community, by 

notified order, 

(*) prohibit or restrict, either generally or in respect of any specified class 
of persons or any specified class of transactions, the making of advances of monty 
on the security of such commodities (including bullion) as may be specified in the 
order, and 

(it) require the ifpa 3 mient of any such advances outstanding on the date 
of the order TOthin a specified period. 

(2) If any person contravenes any order made under this rule, he shall 
be punishable with imprisonment for a term which may extend to five years, or 
with fine, or with both.] 

Prohibition of budla. e[94-C. (1) In this rule — 

(a) budla includes a contango and a backwardation and any other arrange- 
ment whereby the performance of any obligation under a contract to take or give 
delivery of securities within a stipulated period is postponed to some future date 
in consideration of the payment or receipt of interest or other charges ; 

(b) 'contract* means a contract made, or to be performed in whole or 
in part, in British India relating to the sale or purchase of securities ; 

(c) 'ready-delivery contract* means a contract which must be performed 
by the actual delivery of, or payment for, the securities specified therein on a date 
not later than the seventh day (or, if the seventh day happens to be a holiday, the 
business day next following) from the date of the contract ; 

(d) 'securities’ include stocks, shares, bonds, debentures and debenture 
stock and any other instrument of a like nature ; 

(e) 'Stock Exchange’ means any association, organization or body .of 
individuals, whether incorporated or not, established for the purpose of assisting, 
regulating and controlling business in buying, selling and dealing in securities ; 

(2) No stock exchange shall, after the 24th September, 1943, permit or 
afford facilities for— f 

(a) the transaction of budla ; 

(b) the making of any contract other than a ready-delivery contract; 
or 

(c) the carrying out or settlement of any budla transaction or any con- 
tract other than a ready-delivery contract. 

(3) Any Director, Manager, Secretary or other officer of a Stock Ex- 
change who contravenes any of the provisions of this rule shall be punishable with 
imprisonment for a term which may extend to five years or with fine or with 

both.]d 

e-1 [ (4) The Central Government may, by order, authorise, subject to such 
conditions, if any, as it may impose, any Director, Manager, Secretary or other 
officer of a Stock Exchange to extend, in any particular case, for reasons to be 
recorded in writing, the time for the performance of a 'ready-delivery contiact* 
specified in clause (c) of sub-rule (1).] 

~m: BEI*. the 11th September, 1943. 

(d!) Inserted by D.D. Notification No. S- (^-1) Sub-rule (4) of R. 94-C added by 
DC(37)l43i dated the 17th July, 1943. Notification, dated 9th October,- 1943. 

(e) Inserted by No. S-DC(47)I43, dated 

Cr. C. M-I— 55 
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95. 'Before making any payment or transfer of funds at the request of any 

person, a bank shall require any declarations and 
Banks to satisfy them- information whicli may be reasonably necessary to 
selves to provisions are g^^isfy it that Ae payment or transfer will not involve, 
not contravened. 7 ^ contravention of any of 

the provisions of these Rules by that or any other person. 

96. (1) Whenever in pursuance of any rules 49, 66, 72, 78, * * 

and 80], any property is removed, destroyed, rendered 
Compensations. useless, h[used, requisitioned or acquired] by, or 

otherwise placed at the disposal or under the control of, the Central Government 
or a Provincial Government i[and the circumstances are not such as to render 
the provisions of j[ section 19 of the Defence of India Act, 1939,] applicable], the 
owner of such property shall be paid such compensation for ^y loss he may 
have sustained as a result of such removal, destruction, rendering useless, use, 
requisitioning, acquisition] disposal .or control, as may be fixed in accordance 
with the provisions of this rule. 

(2) l[In default of agreement between Government and the owner of the 
properly, the Central Government] or the Provincial Govftr^ent, as the case may 
be, shall by general or special order specify the authority or person through 
which or whom any claim for compensation under *n[ sub-rule (1)] shall be sub- 
mitted and the authority or person by which or whom any such claim shall be 
adjudged and awarded. 

(3) The Central Government or the Provincial Government, as the case 
may be, may further by general or special order prescribe the conditions to which 
the authority or person responsible for adjudging or awarding claims for com- 
pensation shall have regard when determining the amount of compensation pay- 
able, and may give sndi supplementary orders as to the assessment and payment 
of compensation as may appear to it to be necessary or expedient. 

PART XV. 

Control of Trading* with Enemy. 


. 97. For the purposes of this Part the expres- 

uetmition. “enem)^’ means — 

(a) any State, or Sovereign of a State, at war with His Majesty, or 

(b) any individual resident in enemy territory, or 

(c) any body of persons constituted or incorporated n[in enemy terri- 
tory, or in, or under the laws of, a State at war with His Majesty], or 

(cf) any other person or body of persons declared by the Central Govern- 
ment to be an enemy, or 


(e) any body of persons o [whether incorporated or not] carrying on 
business in any place, if and so long as the body is controlled by a person who, 
under this rule, is an enemy, 


LEG. REF. 

■(/) The figures “76 and 79'* omitted by 
D.C. Dept. Notification No. 1336-ORH2, 
dated the 25th April, 1942. 

(g) Substituted by ibid. No. 734-0 R 141, 
dated the 9ih August 1941, for the figures, 
word and brackets “79, ^ and 81 (3).”. 

a Substituted by ibid., No. 900-S'Ml41, 
the 11th October, 1941, for the words 
“used or requisitioned”. 

(i) Inserted by ibid., No. 209-OR|39, 
dated the 6th October, 1939. 

(;) Substituted by ibid.. No. 261-OR139, 
dated the 14th November 1939, for the words 
and figures “section 18 of the Ordinance”. 

(k) Inserted by ibid. No, 900-SM141, 
dated the 11th October, 1941. 

(0 Substituted by D.C. Dept. Notifi- 


cation No. 209-ORI39, dated the 4th Novem- 
ber 1939, for the words “The Central Go- 
vernment”. 

'(w) Substituted by D. C. Dept. Notifi- 
cation No. 209-OR|39, dated the 4th Novem- 
ber 1939, for the words “the preceding sub- 
rules”. 

(») Substituted by ibid., No. 408-OR140, 
dated the 23rd April 1940, for the words “in 
or under the laws of, a State at war with 
His Majesty”. 

(o) Substituted by No. S-DC. (39)143, 
dated 7th August, 1943. 

R. 97: "Enemy subjeA”. — ^Resident of 
Penang after the occupation of that country 
by the enemy is “enemy subject”. See 5? 
L.W. 554=(1944) 2 M.L.J. 293'. 
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p[or 

(/) as respects any business carried on in enemy territory, any individual 
or body of persons P-1 [whether incorporated or not] carrying on that business.] 

98. (1) For the purposes of this Part a person shall be deemed to have 

Prohibition of trading traded ydth the enemy if he has had any co^ 
with the enemy. financial or Other intercourse or dealings with, or for 

the benefit of, an enemy, and, in particular, but 
without prejudice to the generality of the foregoing provision, if he has — 

(1) supplied any goods to or for the benefit of an enemy, or obtained 
any goods from an enemy, or traded in, or carried, any goods consigned to or 
from an enemy or destined for or coming from enemy territory, or 

(«) paid or transmitted any money, n^otiable instrument or security 
for monejr, to or for the benefit of an enemy or to a place in enemy territory, or 

(Hi) performed any obligation to, or discharged any obligation of, an 
enemy, whether the obligation was undertaken before or after the commencement 
of the Ordinance : 

Provided that a person shall not be deemed to have traded with the enemy 
by reason only that he has — 

(a) done an}rthing under an authority given generally or specially by, 
or by any person authorised in that behalf by, tiie Central Government, or 

(b) received pa)ment from an enemy of a sum of money due in respect 
of a transaction under which all obligations on the part of the person receiving 
pa)ment q[had already been performed when payment was received and had been 
performed at a time when the person from whom the payment was received was 
not an enemy]. 

(2) Any reference in this rule to an enemy shall be construed as includ- 
ing a reference to a person acting on behalf of an enemy. 

(3) Any person who trades with the enemy shall be punishable with im- 
prisonment for a term which may extend to seven years r[or with fine or with 
both] . 

s[(4) In any proceedings for an offence of trading with the enemy, the 
fact that any document has been despatched addressed to a person in enemy ter- 
ritory fihall, unless the contrary is proved, be evidence, as against any person who 
was a party to the despatch of the document, that the person to whom the docu- 
ment was despatched was an enemy.] 

99. No transaction which constitutes an offence of trading with the enemy 

shall, except to such extent as the Central Govem- 
Conirol of rights, e^'-> “ ment may by general or special order r^[ulate, be 
respect of trading with the gg confer any rights or remedies on the 

■ parties to such transaction or on any persons claim- 


ing under them. 

t[100. The Central 


Goveriunent may, dther generally or for any parti- 
cular area, appoint one or more Controllers, Deputy 
Controllers and Inspectors, of Enemy Tra^g, for 
securing compliance with the provisions of this Part, 
and may, by general or special order, provide for the 
distribution and allocation of the work to be perfomied by thefn under these Rules. 


Power 

ttollers, 

Trading. 


to appoint Con- 
etc., of Enemy 


LEG REF 

(P) Inserted by * ibid. No. :?95-ORi41. 
dated the 31st May, 1941. 

(/»-l) See footnote (o) in page W. 
iq) Substituted by D. C. Dept. Notifi- 
cation No. 1431-OR142, dated the 6lh June 
1942, for the words 'liad performed 
before the. -commencement of the Ordi- 
nance**. 

(r) Substituted by D. C. Dept. Notifi- 
cation No. 701-OR141, dated the iSth Febru- 
zry 1941, for the words *‘and shall also be 


liable to fine”. 

(s') Inserted by ibid. No. 795-OR|41t 
dated the 3rd May 1941. ... 

(t) Rules 100 and.lOO-A were substituted 
by D. C. Dept. Notification No. 48fi-ORi 
40, dated the 1st June 1940, for the original 
rule 100. 


'Rules 98, 99, 104 and 114 (4) are all de- 
pendant upon the applicability of R. 97. 
A.T.R. 1944 Mad. 239. . ' ' 
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100>A. (1) If a Controller, or Dq)uty Controller, of Enemy Trading has 
^ i « reasonable cause to believe that an offence punish- 

of TraS ’ aWe under rule 98 has been, or is likely to be, com- 

mitted, he may — 

(0) inspect or cause to be inspected any books or documents belonging to, or 
under the control of, any person, 

(6) order any person to give such information in his possession with res- 
pect to any business carried on by that or any other person as the Controller or 
Deputy Controller, as the case may be, may demand, and for the purposes afore- 
said, may — 

(1) enter and search, or authorise a police officer not below the rank of 
Sub-Inspector to enter and search, any premises used for the purposes of the said 
business, 

(ii) summon any person, examine him on oath, reduce his answers to 
writing and require him to sign the writing, and 

(iii) if any person so summoned fails to appear at the time appointed, 
cause him to be apprehended by a police officer and brought before him for 
examination. 

(2) A Controller, or Deputy Cwitroller, of Enemy Trading may by order 
in writing delegate his powers in any particular case to an Inspector of Enemy 
Trading.] 

u[101. If in order to secure compliance with the provisions of this Part the 
e t ... , , „.i Central Government considers it expedient so to do, 

Imsiness,* ° ^ direct that the business of any person 

(hereinafter referred to as the suspected person) 
shall be subject to supervision; and, thereupon a Controller of Enemy Trading 
and any_ person authorised by a Controller in this behalf shall have in relation to 
that business — ■ 

(a) all the powers mentioned in rule 100-A, 

(b) the power to prohibit or regulate by means of written instructions to 
the sus^cted person or his agents or employees any transactions or class of trans- 
actions of that person, and 

(c) such other powers as may from time to time be conferred on him by 
the Central Government. 

101-A. If any person contravenes any order lawfully by any Con- 
_ , , „ . troller, Dq)uty Controller, or Inspector, of Enemy 

comrif''wi?h orSr of Vf ^ 

Controllers, etc. under rule 101, that person shall be punishable with 

imprisonment for a term which may extend to six 
months vfor with fine or with both]. 

102. If any person vrith intent to evade the provisions of this Part conceals, 
destrctys, mutilates, or defaces any book or other 
I^ty for concralment, document, that person shall be punishable with im- 
w prisonment for a term which may extend to five years 

▼[or with fine or with both] . 

. ' PART XVI, > . • 

Control OF Enemy Firms. 

Definitions. 103. In this Part — ' 

Enemy subject. _ _ ^ ( 1 ) “enemy subject” means — 

^py individual who possesses t he nationality of a State at war with 

~ LEG, REF. ~ 

(tt) Rules 101 and 101-A were substituted 
by ibid,, No. 4S6-OR|40, dated the 1st June 
1940, for rule 101 which had been substituted 
by D. C. Dept. Notification No. 239-ORl 
39, dated the 29th September 1939, for the 


original rule 101. 

(v) Substituted by D.C. Dept. Notifi- 
cation No. 701-OR|41, dated the iSth Feb- 
ruary 1941, for the words *'and shall also be 
liable to fine”. 
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His Majesty, or having possessed such nationality at any time has lost it viithout 
acquiring another nationwty, or 

(6) any body of persons constituted or incorporated in or tinijfr the 
laws of such State; 

"Enemy firm." (2) “enemy firm" means— 

£• * i ' subject who is, or at any time subsequent to the 2nd 

S^temb^ 1939, was carrying on any business in British India, or 

(o) any firm, whether constituted in .British India or not, of which any 
member or officer is, or at any time subsequent to the 2nd September 1939 was 
M memy subject, and which is, or at any time subsequent to the 2nd Septmber 
1939, was carrying on business in British T ndia^ or 

(c) any company, whether incorporated in British India or not, of which 
any officer is, or at any time subsequent to the 2nd September, 1939, was an 
enemy subject, and which is, or at any time subsequent to the 2ad September 1939, 
was carrying on business in British India, or 

(o) any person or body of persons, whether incorporated, or not, who 
or which in the opinion of the Central Government is, or at any time subsequent 
to the 2nd September 1939, was carrying on business in British Trufig — 

(♦) under the control whether direct ,or indirect of any enemy subject, 
or 


(it) wholly or mainly for the benefit of enemy subjects generally or 
any class of enemy subjects or any individual enemy subject: 

w [Provided that in relation to subjects of a State which became, or be- 
comes, a State at war with His Majesty later than the 3rd September 1939, all 
references to the 2nd September, 1939, in the above definitiiHi shall be read as 
referring to the date immediately preceding the date on which the said State 
became, or becomes, a State at war with His Majesty;] 

(3) “enemy currency” means any such notes or coins as circulate as 

Enemy currency. currency in any enemy territory or any such other 

notes or coins as are for the time being declared by 
an order of the Central Government to be enemy currency; 

(4) "enemy property” means any property for the time being belcmging 

Enemy property. managed on behalf of an *[enemy as 

defined in rule 97, an enemy subject] or an enemy 

firm: 


y[Provided that where an individipl enemy subject dies in British India 
any property which, immecfiately before his death belonged to or was helcl by Wm, 
or was managed on his bdialf, may notwithstanding Ins death continue to bje 
regarded as enemy property for the purposes of rule 114;] 

(5) “securities” includes shares, stock, bonds, 
“Securities.” debentures and debenture stock, but does not include 

bills of exchange. 

Prohibition of trade with 104 , (1) No person shall, cjjrectly or in- 
enemy firms and purchase j.-rp-rf™ 
of enemy currenQr. uirccuy 

(a) advance money to, ,or enter into any contract -mth, an enemy firm; 


or 

(b) pay any sum of monqr to, or for the benefit of, an enemy firm; or 

(c) give any security for the payment of any debt or any other sum of 

money for the benefit of an enemy firm ; or 


LEG. REF. 

(w) Inserted by D. C. Dept. Notification 
No. 498-ORI40, dated the 27th July IW. 

(,x) Substituted by ibii.. No. 485-OR140, 
dated the 1st Junci 1940, for the words 
“enemy subject”. 

(y) Proviso added No. S D.C. (49) | 
43. dated 25th September, 1943. 


R. 103, proviso: Ootkieak of war with 
Japan— Speoal vesting order.— The provi- 
so to R. 103 makes it unnecessary to make 
any further order declaru^ the state of 
war with Japan and tiie inclusion of Japa- 
nese property within the meaning of "enemy 
firm” as defined in R. 103. , 48 C. W. N. 
163; see also I.L.R. (1943) Kar. 43S=::1944 
S. SI. 
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(d) act tm behalf of an enemy firm in drawing, accepting, paying, pre- 
senting for acceptance or payment, negotiating or otherwise dealing with, any 
n^tiable instrument; or 

■ (e) accept, pay, or otherwise deal with, any negotiable instrument which 
is held by, or on behalf of, an enemy firm ; or 

(/) enter into any new transaction, or complete any transaction already 
entered into, with an enemy firm in respect of any stocks, shares or other securi- 
ties ; or 

(p) 'make or enter into any new policy or contract of insurance (includ- 
ing re-insurance) or accept or g^ve effect to any insurance of any risk ari sing 
under a policy or contract of insurance (including re-insurance) made or entered 
into with, or for the benefit of, an enemy firm ; or 

(h) supply to, or for the use or benefit of, or obtain from, an enemy 
firm, any goods, wares or merchandise, or trade in or carry any goods, wares or 
merchandise destined for an enemy firm; or 
z[* * *]. 

a[(i)] enter into any other commercial or financial obligation or contract 
with, or for the benefit of,, an enemy firm. 

(2) In any proceeding arising, out of a contravention of b[clause (e)] 
of sub-rule (1) it shall be a defence for the accused to prove that at the date of 
the contravention he had no reasonable grotmd for believing that the negotiable 
instrument was held by or on behalf of an enemy firm. 

, c[(2-A) No person shall, directly or intfirectly, purchase enemy currency.] 

(3) Nothing in this rule shall be deemed to prohibit anj^thing expressly 
penmtted by or tmder the authority of His Majesty or the Central Government. 

(4) If any person contravenes any of the prorisions of this rule, he shall 
be punishable with imprisonment for a term which may extend to seven years 
d[or with fine or with both]. 


' 105. The Central Government may, either generally or for any particular 
area, appoint one or more e[Controllers], Deputy 
troUerr enSv Co“t«>^ers and Inspectors, of Enemy Firms, for 

firms. ’ * securinjf compliance with the provisions of this part, 

and may, by general or special order, provide for the 
distribution and allocation of the work to be performed by them under these 
Rules. 


106. If a Controller, Deputy Controller or Inspector, of Enemy Firms has 
Powers of Controllers, reasonable cause to believe that an offence punishable 
etc., of enemy firms. under rule 104 has been, or is likely to be, committed, 

•• he may — 

(o) inspect or cause to be inspected any books or documents belonring to, 
or under the control of, any person, 

(6) order any person to give such information in his possession with 
aspect to any business carried on by that or any other person as the Controller, 
Deputy Controller or Inspector, as the case may be, may demand, 
and for the purposes aforesaid, may 

' . (i) enter on any premises used for the purposes ‘.of the business, 

^ ^ (ii) summon any person, examine him on oath, reduce his answers to 
writing and require him to sign the writing, 


LEG. REF. 

(s) Clause (t) omitted by D. C. Dept. 
Notification No. 566-OR140, dated the 14th 
September, 1940. 

(a) Clause (/) re-lettered as clause (i), 
by ibid. 

(b) Substituted by ibid., for the word; let* 
ter and brackets ''clause (/)”. 

Xc) Inserted by D, C. Dept, Noti§cation 


No, S66-OR|40, dated the 14th September 

(d) Substituted by D. C. Dept. Notifica. 

701-OR|41, dated the ISth Febni- 
aiy 1941, for the words "and shall also be 
liable to fine”. 

(e) Siubstituted by No, 361-OR|40, 

dated the 4th March 1940, for the word 
"Controller'’,- - 
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(iii) if any person so summoned fails to appear at the time appointed, 
cause him to be apprehmided by a police officer and brought before him for 
examination. 

f [107. If it appears to a Controller of Enemy Firms that it is e3q)edient for 

Supervision of suspected compliance wiffi the provisions of this 

business. busmess should be subject to supervision, he 

. . may by order in writing direct that the business shall 

be subject to supervision, and thereupon any Controller, Dqiuty Controller or 
Inspector of Enemy Firms may for the purposes of such supervision exerdse 
or any of the powers mentioned in rule 106, and such other powers as may from 
time to time be conferred on him by the Central Government. 

107-A. (1) If it appears to a Controller of Enemy Firms that it is 

Supervision of firms sus- compliance with the prow)ions 

pected to be enemy firms, o* “Us Part that the business of a person or body of 

persons suspected by him to be an enemy firm should 
be subj’ect to supervision, he may, pending a decision by the Central Government 
in the letter, by order in writing direct that the business shall be subj'ect to 
supervision for a period which shall not, without the previous sanction of the 
Central Government, exceed one month; and, thereupon, any Controller, Deputy 
Controller or Inspector, of Enemy Firms may — 

(a) exercise, for the purposes ,o£ such supendsion, all or any of the 
powers mentioned in rule 106; 

(&) bjr order in writing cancel any transaction of the firm which, in his 
opinion,' is injurious to the public interest or is intended to evade the provisions 
of this Part; 

(c) authorise the business of the fimi to btf carried on under such^manage* 
ment as may be approved by him or subj’ect to such conditions as he may deem 
fit to impose; 

(d) himself cany on the business of the firm, if, in his c 4 >inion, no 
suitable management is available. 

(2) Where a business is subjected to supervision under sub-rule (1), the 
Central Government may direct the Controller to recover from the assets of the 
firm concerned such fee, not exceeding the cost of supervision, as the Central 
Government may deem fit to impose.] 

108. If any person contravenes any order lawfully given by any Con- 

troller, Deputy Controller, or Inspector, of Enemy 
Penalty for failure to Finns, that person shall be punishable with imprison- 
orders of Con- ^ which may extend to six months 

^ ’ ' g[or with fine or with both]. 

109. If any person with intent to evade the provisions of this Part conceals, 

destroys, mutilates or defaces any book or other docu- 
Penalty for concealment, y^hich a Controller, Deputy Controller, or Ins- 

destniction, etc., of books of Enemy Firms is empowered under rule 106 

or documen s. inspect, that person shall be pumshable 

with imp risonment for a term which may extend to five years h[or with fine or 
with both] . 

110. Where it appears to the Central Government that a contract i{a!tered 


LEG. REF. ^ 

(f) Rules 107 and 107-A substitated by 
D. C. Dept. Notification No. 541-OR140, 
dated the 10th August 1940, for the ongi- 

(o) Substituted by ibid.. No. 701-ORl^, 
•dated the 15th February, 1941, for the vrords 
"and shall also be liable , to fine . 

(h) Substituted by D.C. Pept Notifica- 


tion No. 701-ORI41, dated the iSth Febru- 
ary 1941, for the words “and shall also be 
liable to fine”. 

(t) Substituted by ibid,, No. 765-ORI41, 
dated the 17th May, 1941, for the words "en- 
tered into with an enemy firm, whether be- 
fore or after the commencement of the 
Ordinance”. . . . „ . . - 
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{R. Ill 


Contracts 

firms. 


with enemy 


into, whether before or after the commencement of the 
Ordinance, with a person or body of persons who at 
the time of such contract was, or subsequent to such 
contract became, an enemy as defined in rule 97 or an enemy subject or an enemy 
firm], is injurious to the public interest, or was entered into with a view to evade 
the provisions of tHs Part, the Central Government may by ord^ cancel or dec 
termine such contract either uncontfitionally or upon such conditions as it thinks 
fit ^ 

111. (1) Where it appears to the Central Government that a transfer of pro- 

pcrty movable or immovable j[made, whether before 

or by enemy firasf ^ ^^^er the commencement of the Ordinance, to or 

by a person or body of persons who at the time of such 
transfer was, or subsequent to such transfer became, an enemy as defined in rule 
97 or an enemy subject or an enemy firm], is injurious to the public interest or 
was made with a view to evade the provisions of this Part, the Central Govern- 
ment may, by order, declare such transfer, and any subsequent transfer or 
sub-transfer of the same property or part thereof, to be void, either in whole or 
in part, or may impose such conditions on the transferee as it thinks fit. 

(2) On the making of an order under sub-rule (1) declaring any trans- 
fer, subsequent transfer or sub-transfer of any property to be void, that property 
shall, with effect from the date of the order, be deemed to be revested in the ori- 
ginal transferor. 

112. (1) If any securities are transferred by, or allotted or transferred to, 

an enemy firm, then, except with the sanction of the 
Transfer Md allotment Central Government, the transferee or allottee shall not 
enemy virtue of the transfer or allotment have any rights 

or remedies in respect of the securities ; and no body 
corporate by which the securities were issued, or are managed, shall take cog- 
nisance of, or otherwise act upon, any such transfer except under the written 
authority of the Central Government. 

(2) No share warrants, stock certificates or bonds shall be issued, pay- 
able to bearer, in respect of securities registered or inscribed in the name of an 
enemy firm or of a person acting on behalf, or for the benefit, of an enemy firm. 

(3) If any person contravenes any of the pnwsions of this rule, he 

be punishable with imprisonment for a term which may extend to ax months 
k[or vnth fine or with both]. 

113. (1) No transfer of a negotiable instrument or an actionable by 

Tran«fpr of bchalf of an enemy firm nor any subsequent 

instruments and actionable Jj^nsfw hereof shall, except with the sanction of the 
claims by enemy firms. Central Government, be effective so as to confer any 

1 , . rights or remedies in respect of the negotiable instru- 

ment or, as the case may be, the actionable claim. 

,. any person by payment or otherwise purports to discharere any 

hwility from which he is relieved by sub-rule (1), knowing the facts by virtue 
of _wmch he is so rdieved, he shall be punishable with imprisonment for a term 
which tmy tttend to six months k [or with fine or with both] ; 

Provided that in any proceedings in pursuance of this sub-rule it shall be a 
accused to prove that at the time when he purported to discharge 
the habihty in question he had reasonable grounds for bdieving that the liability 
» ^mst him by of a competent court, Lt being a court 


, ^ ^ . LEG. REF. 

0) Substituted by ibid., No. 765-OR141, 
dated the Sth April, 1941, for the words 
made to, or by, an enemy firm, whether 
oefore or after the commencement of the 


Ordinance”. 

(A) -Substituted by D.C. Dept. Notifica- 
701-OR|41, dated the ISth Febru- 
aiy 1941, for the words “and shall also be 
liable to fine”. 
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(3) Where a claim in respect of a negotiable instrument or an actionable 
claim is made against any person who has reasonable cause to believe that, if he 
satisfied the claim, he would thereby be committing an offence punishable under 
sub-rule (2), that person may pay into a competent civil court any sum which but 
for the provisions of sub-rule (1) would be due in respect of the claim and there- 
upon the pa 3 rment shall for all purposes be a good discharge to that person. 

1[113-A. (1) Where it appears to the Central Government that the con- 
trol or management of an enemy firm has been, or is 
Power to carry on busi- likely to be, SO affected by the state of war as to preju- 
ness 0 enemj rm. effective continuance of its trade or business, 

and that it is in the public interest that the trade or business should continue to be 
carried on, the Central Government may by order authorise a person to carry- 
on the trade or business in such manner and to such extent as may be prescribed. 

(2) While a person authorised imder sub-rule (1) is carrying on the 
trade or business of an enemy firm, — 

(o) such person shall be demed to be acting as the agent of the firm 
“[and, subject only to such restrictions as the Centrd Government may impose, 
shall have in relation to the management of the affairs of the firm all such powers 
and authority as the firm itself would have if it were not an enemy firm,] a[pro- 
vided that any person having any commercial, financial or other intercourse or 
dealings with such person while so acting, shall not, merely by reason, of such 
intercourse or dealings, be deemed to have contravened the provisions ,of rule 98 
or rule 104;] 

(b) such person shall be entitled to the management of the affairs of 
the firm to the exclusion of any other person acting or purporting to act on be- 
half of the firm, and for the purposes of such management shall be entitled to 
employ such staff or other agency as he thinks fit ; 

(e) such person shall not, in respect of such matters relating to the stud 
management as may .be specified by order of the Central Government, be bound 
by any obligation or limitation imposed on him as agent ,of the firm 1^ or under 
any law, instrument or contract ; 

(d) such person shall be entitled to retain out of the assets of the firm 
all costs, charges and expenses of, or incidental to, the said management, and sudi 
remuneration as may be prescribed; and 

(e) the firm shall not have the right to control the canying on of the 
trade or business. 

(3) No person authorised under sub-rule (1) to carry on the trade or 
business of an enemy firm shall be personally liable for acts done by lum in good 
faith in the course of management .of sucK trade or business.] 

o[(4) The pro-risions of this rule shall apply also in relation to a body of 
persons, whether incorporate or unincorporate, which is an enemy as defined in 
rule 97 and which is, or at any time subsequent to the 2nd September 1939, was, 
carrjtii^ on business in British India, as thqr apply in relation to an enemy firm.] 
114. (1) With a view to preventing the pa 5 rment of moneys to an enemy 


LEG. REF. 

(/) Inserted by D.C. Dept. Notification 
No. 288-OR|39. dated the 2Sth November 

1939 

(w) Inserted by D.C. Dept. Notification 
No. 569-ORI40, dated the 21st September, 

1940 

(«') Inserted by D.C. Dept. Notification 
No. 288-OR139, dated the Sth January, 1940. 

(o) Inserted by D.C. Dept. Notification 
No. S69-OR140, dated the 21st September, 
1940. 

R. 114: ‘TROPERTir”— M eaning of— If in- 
Cr. G M.-l— S6 


CLUDES RIGHT TO USE FOR D!AMAGES--RULE IF 
ultra vires . — The word “property” in R. 114 
is wide enough to include not merely debts 
but every beneficial matter which an enemy 
is capable o£ holding, including the right to 
sue for damages for breach of contract. 
Although R. 114, vests in the custodian a 
mere right to sue for damages, it is not 
ultra vires but is validly framed under the 
rule-making powers. 48 C.W.N. 163. 

'R. 114 (1) : Scope— Enemy Property 
(Custody and Registration) Order (1939). 
PAKA. 4— Property of Japanese firms in 
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finn P[* ♦ *], and preserving enemy property in 
Collection of debts of contemplation of arrangements to be made at the con- 
enemy firms and custody of elusion of peace, the Central Government may appomt 
property. Custodian of Enemy Property for British India and 

one or more Deputy Custodians and Assistant Custodians of Enemy Properly 
for such local areas as may be prescribed] and may by order 

(a) require the payment to the prescribed custodian of money which 
would but for these rules be payable to or for the benefit of an memy firin p[ * 

* * *] or which would but for the provisions of rule 110 and rule 113 be pay- 
able to any other person; [and upon such payment the said money sl^ be deei^ 
ed to be property vested in the prescribed Custodian;] {Gazstte of Ifima, Pt, I, 

Sec. 1, dated 17— 3— 1945. p. 323.) . . .i. -u j 

(&) vest, or provide for and regulate the vesting, ui the prescribed cus- 
todian such enemy property as may be prescribed ; i? i. t. 

(c) vest in the prescribed custodian the right to transfer such other 
enemy property as may be prescribed, being en^y property which has not been, 
and is not required by the order to be, vested in the custodian; 

\d) confer and impose on the r[custodian] and on any other person such 
rights, powers, duties and liabilities as may be prescribed as respects — 

(1) property which has been, or is required to be, vested in a custodian 

by or under the order, ^ • j , 

(ii) property of which the right pf transfer has been, or is required to be, 

so vested, . 

(iii) any other enemy property which has not been, and is not required 

to be, so vested, _ . , , 

(iv) money which has been, or is by the order required to be, paid to a 

custodian; ^ . 

(g) require the payment of the prescribed fees to the s [custodian] in 
respect of such matters as may be prescribed and regulate the collection of and 
accounting for such fees ; 

(/) require any person to furnish to the custodian such returns, accounts 
and other information and to produce such documents, as the custodian considers 
necessary for the discharge of his functions under the order; 
and any such order may contain such incidental and supplementary provisions as 
appear to the Central (k>vemment to be necessary or expedient for the purposes 
of the order. 

(2) Where any order with respect to any money or property is addressed 
to any person by a custodian and accompanied by a certificate of the custodian 
that the money or property is money or property to which an order under sub- 
rule (1) applies, the certificate shall be evidence of the facts stated therein, and 
if that person complies with the order of the custodian, he shall not be liable to 
any' suit or other legal proceeding by reason only of such compliance. 

(3) Where, in pursuance of an order made under sub-rule (1) — 

(a) any mon^ is paid to a custodian, or 

(b) any property, or the right to transfer any property, is vested in a 
custodian, or 


LEG. REF. 

(p) The words “or a person who is 'an 
enemy as defined in rule 97” which were 
inserted by D.C. Dept. Notification No. 
485-ORI40, dated the 1st June, 1940 were 
omitted by D.C. Dept. Notification No. 
845-OR|41, dated the 7th June, 1941. 

(g) Substituted by D.C. Dept. Notifica- 
tion No. 241-ORI39, dated the 3rd October 
1939 for the words “one or more Custodi- 
ans of Enemy P^operty'^ 

(r) Substituted by ibid,, for the word 
“Custodians”. 


(s') Substituted by D. C. Dept. Notifica- 
tion No. 241-OR|40, dated the 3rd October 
1939, for the word “custodians”. 

Ikdia. — On the outbreak of war with Japan 
on 7--12— 1941, the ■ property of Japanese 
firms in India became vested in the Custo- 
dian of Enemy Property who would have 
all the powers to deal with it conferred by 
the Enemy Property (Custody and Registra- 
tion) Order, 1939, 1944 Sind 51=I.L.R, 
(1943) Kar. 438, 
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(c) an order is given to any person by a custodian in rdation to any 
property which appears to the custodian to be property to which &e order under 
sub-rule (1) applies 

neither the payment, vesting nor order of the custodian nor any proceedings in 
consequence thereof, shall be invalidated or affected by reason .only that at a 
material time — 


(1) some person who was or might have been interested in the monty 
or property, and who was an enemy firm, had died or had ceased to be an enemy 
firm, or 

(ii) some person who was so interested, and who was believed by the 
custodian to be an enemy firm, was not an enemy firm. 

t[(3-A) In sub-rule (1), (2) and (3), the expression "custodian” in- 
cludes a Deputy Custodian of Enemy Property and an Assistant Custodian of 
Enemy Property] u[and every reference to an enemy firm shall be construed as 
including a reference to a person who is an enemy as defined in rule 97]. 

v[(3-B) Where in pursuance of an order made under sub-rule (1) the 
assets of a company are vested in the custodian, no proceedings, civil or criminal, 
shall be instituted under the Indian Companies Act, 1913, against the company 
or any director, manager or other officer thereof except with the consent in writ- 
ing of the custodian.] 

(4) If any person pays any debt or deals with any property to which any 
order under sub-rule (1) applies otherwise than in accordance with the provi- 
sions of the order, he shall be punishable with imprisonment for a term which 
may extend to six months w[or with fine or wifii both ] ; and the payment or 
deding shall be void. 

(5) If any person without reasonable cause fails to produce or furnish 
in accordance with the requirements of an order under sub-rule (1) any docu- 
ment or information which he is required under the order to produce or furnish 
he shall be punishable with imprisonment for a term which may extend to six 
months w[or with fine or with both] . 

x[114-A. (1) In this rule “enemy” means jmy 
Power to control and person or body of persons who is for tire time being 
wind up certain business. defined in rule 97. _ 

(2) Where any business is being carried on in British India by, or on 
lv»ba1f of or under Ae direction gf persons all or any of whom are enemies or 
enemy subjects or appear to the Central Government to be associated with ene- 
mies, the Central Government may, if it thinks it expedient so to do, make— • 

(a) an order (hereafter in this rule referred to as a “restriction order") 
proWbiting the carrying on the business either absolutely or except for such pur- 
poses and subject to such conditions as may be specified in the order, or 

(6) an order (hereafter in this rule referred to as a "wmding up order ) 

requiring the business to be wound up; , „ ^ • j. 

and the mking of a restriction order as respects any busmess shall not prejudice 
the power of the Central Government, if it thinks it expedient so to do, at any 
subsequent date to make a wdndmg up order as respects that busmess. 


LEG. REF. . 

(0 Inserted by D.C. Dept. No^cation 
No. 241-OR|39, dated the 3rd October, 
1939 

(») Inserted by D.C. Dmt. Notifiradon 
No. 84S-ORI41, dated the 7th Tune, 1941. 

(w) Inserted by D.C. Dept. Notification 
No. 838-OR|41, dated the 31st May, 1941. 

(w) Substituted by D.C. Dept. Nojifica- 
tion No. 701-OR140, dated the iSth Febru- 
arj' 1941, for the words "and shall also be 
liable to fine”. _ « -..t ' 

(jr) Substituted ,by D.C. D^t. N<Jtifi«- 
tm.Nti. 797-OR141. dated the 3rd May 


1941, for the original rule 114-A, which was 
inserted by D.C. Dept. Notification No. 
40fi-OR|40, dated the 11th April, 1940. 

• R. 114 (3-A) : Notification vesting pro- 
perty IN Custodian — ^Vests property in 
Deputy Custodian. — By virtue of sub-R. 
(3-A) of R. 114, which provides that the 
expression “Cijstodian” includes a “Deputy 
Custodian”, property vested in the Custodi^ 
by the notification of 25th June, 1940, is 
equally vested in the Deputy Custodian, 48 
C.W.N. 163. 
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(3) Where an order under sub-rule (2) is made as respects any business, 
the Central Government may, by that or a subsequent order, appoint a Super- 
visor to control and supervise the carrying out of the order, and, in the case of 
a winding up order, to conduct the winding up of the business and may confer 
on the Supervisor any such powers in relation to the business as are exercisable 
by a liquidator in the voluntary winding up of a company in relation to the com- 
pany (including power in the name of the person carrying on the business or in 
his own name, and by deed or otiherwise, to convey or transfer any property, and 
power to apply to the court to determine any question arising in the carrying out 
of the order), and may by the order confer on the Supervisor such other powers 
as the Central Government thinks necessary or convenient for the purpose of 
g^wng full effect to the order. 

(4) Where a restriction order or a winding up order is made as respects 
any business, the distribution of any assets of the business which are distributed 
while the order is in force shall be subject to the same rules as to preferential pay- 
ments either applicable to the distribution of the assets of a company which is 
being wound up, and the said assets of the business shall, so far as they are avail- 
able for discharging unsecured debts, be applied in dischar^g unsecured debts 
due to creditors of the business who are not enemies in priority to unsecured debts 
due to any other creditors, and any balance, after providing for the discharge of 
all liabilities of the business, shall be distributed among the persons interested 
in ^e business in such maimer as the Central Government may direct : 

Prowded that the provisions of this sub-rule shall, in their application to 
the distribution of any monqi or other property which would, in accordance with 
those prowsions, fall to be paid or transferred to an enemy, whether as a creditor 
or otherwise, have effect subject to the provisions of rule 114 and of any order 
made under that rule. 

(5) Where any business for which a Supervisor has been appointed tmder 
this rule has assets in enemy territory, the Supervisor shall, if in his opinion it is 
practicable so to do, cause an estimate to be prepared — 

(a) of the value of those assets ; 

(b) of the amount of any liabilities of the business to creditors, whether 
secured or unsecured, who are enemies ; 

(c) of the amount of the claims of persons who are enemies to participate, 
otherwise dian as creditors of the business, in any distribution of assets of the 
business made while an order under sub-rule (2) is in force as respects the business 

and where such an estimate is made, the said liabilities and claims shall, for 
the purposes of this rule, be deemed to have been satisfied out of the said assets of 
the business in enemy territory, or to have been satisfied thereout so far as those 
assets will go, and only the balance (if any) shall rank for satisfaction out of 
the other assets of the business. 

(6) Where an estimate has been prepared under sub-rule (5), a certifi- 

cate of the Supervisior as to the value or amount of any assets, claims or liabilities 
to which the estimate relates shall be conclusive for the purpose of determining 
the amount of the assets of the business available "for discharging the other lia- 
bilities of the business and for distribution amongst other persons to be 

interested in the business : 

Provided that nothing in this sub-rule shall affect the rights of creditors 
of, and other persons interested in, the business against the assets of the busmess 
in enemy territory. 

(7) The Central Government may, on an application made by a Super- 

visor appointed under this rule, after considering the application and any objec- 
tions which may be made, by any person who appears to the Central Government 
to be interested, by order grant the Supervisor a release, and an order of the 
Central Government under this sub-rule shall discharge the Supervisor from all 
liability in respect of any act done or default made by him in the and 

performance of his powers and duties as Supervisor, but any such order may be 
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revoked by the Central Government on proof that it was obtained by fraud or 
by suppression or concealment of any material fact. * 

(8) Where an order under sub-rule (2) has been made as respects a 
business carried on by any individuals or by a company, no insolvency petition 
against the individuals, or petition for the grinding up of the company, slialt be 
presented, or resolution for the winding up of the company passed, or steps for 
the enforcement of the rights of any creditors of the individuals or company 
taken, ■without the consent of the Central Government, but where the business is 
carried on by a company, the Central Government may present a petition for the 
winding up of the company by the court, and the making, of an order under sub- 
rule (2) shall be a ground on which the company may be wound up by the court. 

(9) Where an order is made under this rule appointing a Supervisor, for 
any business, any remuneration of, and any costs, charges and eiqienses incurred 
by, the Supervisor, and any other costs, charges and expenses incurred in con- 
nection with the control and supervision of the carrying out of the order, shall, 
to such amount as may be certified by the Central Government, be defrayed out 
of the assets of the business, and as from the date of the certificate, be charged 
on those assets in priority to any other charges thereon. 

(10) If any person contravenes the provisions of any order made under 
sub-rule (2), he shall be punishable with imprisonment for a term which may 
extend to S years or with fine or both.] 

PART XVII. 

Miscellaneous Provisions. 

US. '[Cf. Ee®. Def. R. 70.] (1) If any person finds any article as to 

r)<in>Uci' arfiM<»s which he has reasonable cause to believe that it has 

bera lost or abandoned, and that, prior to its loss or 
abandonment, it was used or intended to be used for the purposes of any armed 
force or was in the possession of a person who was serving with an armed force, 
the person so finding the article — 

(o) shall report the nature and situation thereof, or, if the article is a 
document, cause it to be delivered, to some member of His Majesty’s force on 
dufy in the neighbourhood or to the officer in charge of a police station in the 
neighbourhood; or if the article is found outside British India, shall take such 
steps as are practicable to secure that the nature and situation thereof are reported, 
or, if the artcle is a document, that it is delivered as so, on as may be, to some 
person in His Majesty's service; and 

(b) shall not, save as aforesaid, remove ,or tamper with the article except 
with the permission of the Central Government. 

(2) The Central Government may by notified order direct that the obli- 
gations and restrictions imposed by sub-rule (1) shall not apply in relation to any 
such description of articles as may be specified therein or as may be specified by 
a prescribed authority or person. 

(3) If any person contravenes any of the provisions of sub-rule (1), he 
shall be punishable with imprisonment for a term which may extend to six months 
y[or with fine or with both]. 

116. [Cf. Eng. Def. R. 80-A,] (1) Without prejudice to any special pro- 

visions contained in these Rules, the Central Goverh- 
Power to obtain iafor- tnent or the Provindal Government may by order re- 
' quire any person to furnish or produce to any specified 

autiiority or person any such infonnation or article in his possession as may be 

LEG. REF. OF. — ^The words of the notification issued _by 

(y) 'Substituted by D.C. Dept. Notifica- the Bombay Govt, under R. 116, requiring 

tion No. 701-OR141, dated the ISth Febru- every person in the Qty of Bombay to make 

ary, 1941, for the words “and shall also be a declaration of rice stock exceeding 10 
liable to fine”. maunds. are perfectly plain. They apply to 

■ - ' - “every person in the City of Bombsqr_ and 

R. 116: Bombay Notification— “Every Bombay Suburban Dt.” A m^ who is not 

PERSON IN THE OTY OF BOMBAY.” — Meanino in Bombay on the date on which a dedara- 
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specified in the order, bdng information or an article which that Government 
considers it necessary or'expe(hent in the interests of the defence of British IndUa, 
the efficient prosecution of the war or the public safety or interest to obtain or 
examine. 


(2) If any person fails to furnish or produce any information or article 
in compliance witii an order made under sub-rule (1), he shall be punishable with 
imprisonment for a term which may extend to three years y[or with fine or 
with both]. 

False statements. 117. [Cf. Eng. Def. R. 82.] If any person — 

(i) when required by or under any of these Rules to make any statement 
or furnish any information, makes any statement or ‘furnishes any information 
which he knows or has reasonable cause to believe to be false, or not true, in any 
material j^articular, or 

(n) makes any such statement as aforesaid in any account, declaration, 
estimate, return or other document which he is required by or under any of these 
Rules to furnish. 


he shall be punishable with imprisonment for a term which may extend to three 
yews *[or with fine or with both]. 

a[117“A. (1) Where any person is required by or under any of these Rules 
. to make any statement or furnish any information to 

du^oa“‘^oE*'’bo^“‘rtc authority, that authority may by order, with a riew 

. ’ ■ to verif 3 ring the statement made or the information 

furnished by such person, further require him to produce any books, accounts or 
other documents relating thereto which may be in his possession or under his 
control. 


(2) If my person fmls to produce any books, accounts or other docu- 
ments in compliance with an order made under sub-rule (1), he shall be punish- 
able with imprisonment for a term which may extend to three years a for with 
fine or with both]. 


118. [Cf. Eng. Def. R. 84.] (1) No person who obtains any information 

Prohibition aoainst dis- Virtue of ffiese Rules shall, otherwise than in con- 
dosing infonhaSon. ' nejuon with the eyecution of the provisions of these 

) . 1 , . • r Rules or of any order made in pursuance thereof, dis- 

cloM that mmmiation to any other person except with permission granted by or 
on behalf of Government. ° ^ 


U contravenes the' provisions of sub-rule (1). he shall 

l ‘“Prisonment for a term which may extend.to two years zfor 
with fine or with both]. a i.« 


[Cf. Eng. Def. R. 81.] (1) Save as otherwise expressly provided in 
_ . ^ese Rules, every authority, officer or person who 

Publication, aflfixation makes any order b[ in writing] in pursuance of jmv of 

and defacement of notices, these Rules cfshaU, in the case of w ordw of a g^eml 

nature or affecting a class of persons, publish], notice 


^ LEG. REF. 

. (*) Substituted by D.C. Dept. Notifica- 

J , I "and shall also be lia- 

Ji^-A inserted by D.C Dept, 

ssssr* 

Notificatior 

10-0-OR|1|41, dated the 19th January 
(^>.;^bsjituted by D.C. Dept. Notiiica- 
ary 1941, for the words shall publish”, 
tion has to be made is not a person requirec 


the notification to make a declaration. 
He must be physically present in Bombav 
on the material date. 45 Bom.L.R 890== 
A.I.R. 1943_Bom. 403.* 

R. 117 (it): APH.iCABiLm\— If a person 
wlm IS in possession of several motor- cars 
and IS required to give the registered num- 
ber. and horse power of all .the motor cars 
m Ins possession, gives the registered num- 
ber and horse power of only one ofr-them 
he makes a statement which he knows or 
has reasonable cause to believe is false or 
uot true, within the meaning of R. 117 (ii) 
of the Rules, and . is liable to conviction 
under the rule. It, malres no difference 
whether the falsity or untruthfulness of the 
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R. 119J 

of such order in such manner as may, in the opinion of such authority, officer 
or person, be best adapted for informing persons whom the order concern, d[in 
the case of an order affecting an individual, corporation or firm serve or cause 
the order to be served in the manner provided for the service of a summons in 
rule 2 of Order XXIX or rule 3 of Order XXX as the case may be, in the First 
Schedule to the Code of Civil Procedure, 1908, and in the case of an order affect- 
ing an individual person (not being a corporation or firm),] serve^or cause the 
order to be e[ served on that person — 

(i) personally, by delivering or tendering to him the order, or 

(ii) by post, or 

(in) where the person cannot be found, by leaving an authentic copy of 
the order with some adult male member of his family or by affixing such copy to 
some conspicuous part of the f [premises in which he is known to have last resid- 
ed or carried on business or personally worked for gain] [* *].g 

[(1-A) Where any of these Rules empowers an authority, ofiicer or per- 
son, to take action by notified order, the provision of sub-R. (1) shall not apply 
in relation to such order.] (D.D. No. S-D.C. C35)|44, dated 6th May, 1944, 
Gazette of India, Pt. I, S. 1, p. 594). Also 5 D.C. (13)|4S dated 21st July, 
1945. 


LEG. REF. 

(d) Substituted by No. S-D.C. (36)143, 
dated the 21st August 1943. 

(e) Substituted by D.C. Dept. Notifica- 
tion No. 1020-OR|1141, dated the lO.h Janu- 
ary 1942, for the words “served on that 
person in such manner as such authority, 
officer or person thinks fit.” 

(/) Substituted by D. C. Dept. Notifi- 
cation No. 1292-OR|42, dated the 28tli 
March 1942, for the \^o^cls “house where he 
ordinarily resides”. 

(g) Omitted by No. 5-DC (13)|45, dated 
the 21st July, 1945. 


statement is due to a mis-statement of fact 
or to an omission. (1944) M.W.N. 709= 
(1945) 1 M.L.J. 6. 

R. 117: Legal FICTION embodied’ in— When 
CAN BE INVOKED. — R. 119 embodies a legal fic- 
tion in tiiiat it says that the persons concern- 
ed shall be deemed to have been duly inform- 
ed of the order. This legal fiction can be ap- 
plied only when it is proved that everything 
that was required to be done by the authority 
or officer was actually done. 1943 N.L.J. 605 
=1944 Nag. 40. (Publication of order accord- 
ing to rules — ^Burden of proof on pro- 
secution.) See 1945 A.L.J. 1^ (Proof of 
Publication of Notice.) 

R. 119 (before amendment)— Service of 
ORDER ON FIRM. — R. 119 of the Defence of 
India Rules, as it stood in November, 1941, 
provided a method for service on a firm of 
an order affecting it. The provision in res- 
pect of a firm and company is for publication 
to them as a “class of persons.” 79 C.L. 
J- 1S9. 

Publication — Adequacy — Power of 
C bURT TO INQUIRE INTO,— Under R. 119 of 
the Defence of India Rules, the authority 
concerned is to decide the best method of 
publication and when that authority has 
adopted a particular method of publication,, 
the Courts cannot enquire into the adequacy’ 
or otherwise of such publication of the noti- 


fication in question. 1944 A.M.L.J. 59. 

Scot»E— M andatory character of— Non- 
compliance — Effect on prosecution.— ;-R. 
119 of the. Defence of India Rules requires 
that the authority making an order should 
determine the manner in which no '.ice of the 
order shall be given; and it further requires 
that notice of the order shall be published in 
the manner determined by that authority. 
These provisions of R. 119 are mandatory 
and must be complied with; in the absence 
of evidence proving compliance with these 
requirements, a prosecution must fail. 11 
Cut.L.T. 9. See also 1945 Pat. 306. 

R. 119 is mandatory and not directory. 
When a person is ordered to be detained 
under R, 26, it is essential that a copy of 
the order made against him should be served 
on him. If this is not done, his detention 
is illegal. 1945 N.L.J. 144. 

Order under— Rules— When comes into 

operation— PUBL iaATION OF NOTICE.— An 

order made under the Defence of India 
Rules comes into operation only when it is 
made known to tlie public or the ^ persons 
whom it concems. The legal fiction con- 
tained in R. 119, that when a notice has been 
published the persons concerned shall be 
deemed to have been duly informed of the 
order, is applicable only when it has been 
proved that everything that was required to 
be done bv the authorities or officer was 
actually done. 214 I.C. 241' — 2 d P. L. T. 


144. 

Where an order is addressed to a private 
individual, mere publication in the Govern- 
ment Gazette cannot be held to be sufficient 
notice to that individual of^an order* passed 
against him, unless there is reason to be- 
lieve that he is in the habit of reading the 
Gazette or has read it in the particular in- 
stance. If, in fact, the individual concerned 
knew perfectly well that an order had been 
passed against him and acquired kis feiow- 
ledge by other means, it cannot be held that 
he had not received notice of the order 
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[(1-B) If in the course of any ju<Mcial proceedings, a question arises whe- 
ther a person was duly informed of an order made in pursuance of these^ Rules, 
compliance with sub-rule (1), or, in a case to which sub-rule (1-A) applies, the 
notification of the order, shall be conclusive proof that he was so informed; but 
a failure to comply with sub-rule (1) — 

(i) shall not preclude proof by other means that he was so informed; and 

(ii) shall not affect the validity of the order.] {Gazette of India, Pt. I, 
Sec. 1, dated 21st July 1945, p. 966).] 

h[(2) Any police officer, and any other person authorised by Government 


LEG. REF. 

(A) Substituted by D.C. Dept. N’otifica- 
tion No. 1245-OR142, dated the 21st Fe- 
bruary 1942, for the original sub-rules (2) 
and (3) of the Rule. 


merely because notice was not given to him 
in tte manner prescribed by R. 119. The 
consequences of failure to carry out the pro- 
visions of R. 119 are practical rather than 
legal. 46 Bom.L.R. 495. 

In a prosecution for contravening a prohi- 
bitory ‘order under the Defence of India 
Rules, the prosecution has to show that there 
was a publication or notification of the 
order in accordance with what the officer 
or person issuing the order considered was 
best for conveying information to the per- 
sons whom the order concerned. Once he 
exercises his discretion as to the manner 
of publication, the discretion cannot be in- 
terfered with. It is not the rule that /before, 
there can be a conviction for violation of a 
prohibitory’ order that knowledge on the 
part of the accused should be shown in any 
particular manner. 58 L.W. 138= (1945) 1 
M.L.J. 273. 

R. 119: Publication' of order or notifica- 
iiON— P roper mode of.— What is to be pub- 
lished under R. 119 is notice of the order. 
That does not mean merely the fact of the 
order, but the order itself. Publication of 
order means publication of all its mate- 
rial particulars. The mere publication of a 
notification in the Government Gazette is not 
sufficient to charge a person with liability 
for infringement of its terms. In the case 
of notifications involving a very large num- 
ber of agriculturists and traders and involv- 
ing penal liability they should be properly 
brought to the knowledge of the public es- 
pecially as such persons living in villages are 
pot expected to read the Government (jazette. 
Wlien there is a direction by the authority 
making the order that it should be published 
by beat of drum in all villages, the best 
course would be that the summary of the 
nohfication or order by beat of drum in every 
village and a translation of the notification 
m the language of the district should be put 
up m the chavadi or chora of the village, 
and It should be announced to the public 
while publishing its summary by beat of 
drum ihat a translation of the notification 
has been put up in the village cliavadl 47 
JSom.L.R. 143. 

The mort important ingredient of R. 119 
01 the Defence of India Rules is that it is 


for the authority passing the order under 
tlie Rules to exercise its mind and to decide 
upon some method of publication of the 
order. This power can be exercised only 
by the authority passing the order and by 
nobody else. Before a person can be charg- 
ed with infringement of an order passed 
under the Defence India Rules, it is incum- 
bent on the prosecution to establish that the 
authority passing that order had prescribed 
a certain method of publishing that order 
and that method had been carried out. 1945 

O. W.N. (H.C.) 181. As to burden of 
proof, see 24 Pat. 29=1945 Pat. 307; 1945 

P. W.N. 121; 1945 P.W.N. 243. 

Notice of order under rules— Necessity 
for— Manner of giving notice. — ^Before a 
person can be punished for breach of an 
order under the Defence of India Rules, 
notice as required by R. 119 should be given 
of the orders affecting individuals to the 
individual concerned. The manner in which 
notice is to be given is to be decided by the 
authority or officer making the order, and 
it is the opinion of that authority or officer 
that counts. The Court cannot substitute 
its own opinion for that of the officer, but 
the Court should be satisfied that the officer 
has decided on the manner in which notice 
of the order should be given, and that the 
notice has been given in accordance with the 
manner the officer has decided on. Where 
notice is to be given by publication in the 
Gazette, such publication means publication 
at the place where the offence is committed 
by breach of the rules and not publication 
at the place of issue of the Gazette. I.L.R. 
(1944) Kar. 107=A.I.R. 1944 Sind 142. 

R. 119 (1) of the Defence of India Rules 
requires that the authority issuing ja. noti- 
fication under the Rules should decide in 
what manner the notification should be pub- 
lished. Therefore unless the prosecution 
shows in what manner the publication was 
decided on, it would not be entitled to rely 
on the presumption regarding notice to the 
accused mentioned in last para, of R. 119 
(1). Mere publication in the Government 
or Official Gazette is not sufficient to fix a 
person with knowledge of the rule or notifi- 
cation in the absence of evidence to show 
that the authority had decided about the 
manner of publication. 111. (e) to S. 114, 
Evidence Act, cannot also be applied to such 
a case. The burden of proof is on the 
prosecution. 47 Bom.L.R. 431=A, I. R. 
1945 Bom. 368. 
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R. 120-B] 


Obstructing lawful autho- 
rities. 


in this behalf may, for any purpose connected with the defence of British India, 
the public safety, the maintenance of public order, the efficient prosecution of the 
war, maintaining supplies and services essential to the life of the community or 
the administration of these rules affix any notice to, or cause any notice to be 
displayed on, any premises, vehicle or vessel, and may for the purpose of exercis- 
ing the power conferred by this rule enter any premises, vehicle or vessel at any 
time. 

(3) Any person authorised by Government in this behalf may, for any 
purpose mentioned in sub-rule (2), by order direct the owner .or other person in 
possession or control of any premises, vehicle or vessel to display, any notice on, 
or in, the premises, vehicle or vessel in such manner as may be specified in the 
order. 

(4) If any person without lawful authority removes, alters, defaces, obli- 
terates or in any way tampers with any notice affixed or displayed in pursuance 
of these Rules, or contravenes any order under sub-rule (3), he shall be punish- 
able with imprisonment for a term which may extend to six months or with fine 
or with both.] 

120. [Eng. Def, R. 83.] If any person volun- 
tarily obstructs, or offers any resistance to, or impedes 
or otherwise interferes with, — 

(а) any member of His Majesty's forces acting in the course of his duty 
as such, or 

(б) any authority, officer or person exercising any powers, or performing 
any duties, conferred or imposed upon it or him by or in pursuance of these 
Rules, or otherwise discharging any lawful functions in connexion with the de- 
fence of British India and the efficient prosecution of tlie war, or 

(^) any person who is carrying out the orders of any such authority, offi- 
cer or person as aforesaid or who is .otherwise acting in accordance with his 
duty in pursuance of these Rules, 

he shall be punishable with imprisonment for a term which may extend to two 
years i[or with fine or with both], 

j[120-A. (1) If the authority competent to make appointments to an office 
in connection with the affairs of the Central Govem- 
Succession to offices un- ment considers it necessary or expedient to make pro- 
der Central Government. automatic succession to 

that office, that authority may maintain at such place or places as it thinte fit a 
list (hereinafter referred to as ‘the succession list’) .of persons authorised to 
assume the duties of the office under this rule. 

(2) If the person holding an office in respect of which a succession list 
is maintained under sub-rule (1) dies or is for any reason unable to perform the 
duties of the office, the first of the persons named in the succession list who sur- 
vives and is available shall assume the duties of the office and shall thereupon be 
deemed, for the purpose of any law for the time being in force including .this 
rule, to have been duly appointed to the office. 

120-B. (1) In this rule, ‘District Magistrate’ includes an officer exercising 

Emergency appointments the powers, and performing the duties, of the District 
to offices under Provincial Magistrate by virtue of section 11 of the Code of Cri- 
Governmcnt. minal Procedure, 1898. 

(2) If in any district an officer serving in connection with the affairs of 
the Province dies or is for any reason unable to perform the duties of his office 
and the District Magistrate is satisfied that a reference to the authority compe- 
tent to make appointments to the office is by reason of military operations or 


XiEG. EBP. 

(t) Substituted by D.C, Dept. Notifica- 
tion No. 701-OR141, dated the iSth Febru- 
ary ISHl, for the words “and shall also be 
Ck. 57 - 


liable to fine”. , , 

(/) Rules 120-A and 120-B inserted by 
D. C. Dept. Notification No, 882-SM141, 
dated the 23rd December, 1941. 
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other spedal. circumstances affecting the Produce likely to cause undue delay, 
.the -District Maedstrate may appoint to the office any person who is alread 3 f 
the service of the Crown and such person shall be deemed, for tte purpose of 
law for the time being in force including this rule, to have been duly appointed to 
the office: 

Provided that nothing in this rule shall apply to any office in respect of 
appointments to which special provision is made by or under any section of the 
Government of India Act, 1935, other than section 241.] 

kf 120-C. (1) The Central Government or the Provincial Government 
tnay, if it considers it necessary or expedient so to do 
Power to impose civil fQj- securing the defence of British India, the public 

duties on servants of the maintenance of public order, or for main- 

taining supplies and services essential to the life of 
the community, by general or special order require any person or class of persons 
in the civil service of the Crown in India to perforin such civil duties within the 
station in which such person or persons are for the time being serving as may be 

specified in the order. , , 

(2) Any person to whom an order made under sub-rule (1) applies shall, 
notwithstanding that he subsequently ceased to be in the civil service of the Crown 
in India, continue to perform the duties imposed on him by the order until he is 
relieved therefrom by competent authority, . ' 

(3) If any person contravenes the provisions of any order made under 
this rule, he shall be punishable with imprisonment for a term which may extend 
to one year, or with fine, or with both.] 

PART XVIIL ' : 

Supplementary and Procedural. 

121. [C/. Eng. Def. R. 90.] Any person who attempts to contravene, or 
abets, or attempts to abet, or does any act preparatoiy 
Attempt, etc, to conira- ^o, a contravention of, any of the provisions of these 
venc the Rules. Rules l[or of any order made thereunder], shall be 

deemed to have contravened that provision l[or, as the case may be, that order]. 

LEG. REF, 87=LL.R. 1942 Kar. 597 (Attempt to set 

(k) Inserted by No. 1284-SM|42, dated fire to post box) . 
the 22nd May, 1943. ^ R. 121. — ^To buy above the controlled price 

(0 Inserted by D, Dept. Notification is also an offence. 122 I.C. 104=1944 Cal. 
No. 1612-OR|42, dated the 24th October, 121. 

1942. Joinder of charges— Rule.— R. 121 makes 

punishable the abetment of a particular of- 

Applicabiuty— Accused organising meet- fence and a person cannot be punished for 
INGS AT WHICH INTENDING satyagrofiis MADE abetting in general. He has to be charged 
ANTI-WAR SPEECHES.— Where the charge with the abetment of a particular offence, 
against the petitioner was that he organised and the ordinary rules of joinder must ap- 
mectings at which intending satyagrahis made ply to offences punishable under R, 121 read 
anti-war speeches, introduced them to the with the other provisions of the Rules. In 
aufence, made appreciative references^ to re, (1912) 1 M.L.J. 445=1942 Mad, 417. 
their speeches at the close of the meetings, “Preparatory act— What amounts to. 
^d ffiereby. abetted the satyagrahis, in in- — R. 121 does not make mere intention to 
fringing the Defence of India Act^ and contravene any of the provisions of the rules 
Rules, it was contended that as the principal punishable. It makes attempt abetment, and 
offender had determined to commit an of- acts preparatory to the contravention of the 
fence the petitioner committed no offence rules punishable, but not mere intention to 
in merely announcing to the public that the contravene them. The act preparatory 
principal offender intended to commit an to the contravention of the rules is 
offence. Held, that the offence committed by presumably one that prepares the way 
the principal could not be committed^ in the (i.ff.) facilitates the contravention of 
absence of the public, and by bringing the the rules, in some manner or other and not 
principal who intended to commit an offence merely an act which precedes the contraven- 
into contact with the public, the petitioner tion of the rules, but does not facilitate the 
himself committed the offence of abetment contravention in any way. The mere sending 

(1942) 1 M. of a letter by a person to the District Mag^ 
L.J. 445—1942 Mad. 417. See also 1943 S. trate intimating that he intcn^d to shout 
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122. If the-person contravening any of the provisions of these Rules, H [or of 
. any order made thereunder], is a company or other 

y corpora- corporate, every director, manager, secretary or 


Offences 

Other officer or agent thereof shall, unless he proves 
that the contravention took place without his knowledge or that he exercised all 
due diligence to prevent such contravention, be deemed to be guilty of such con- 
travention. - • • 

123. Any person w'ho, knowing or having reasonable cause to believe that any 

. other person has contravened any of the provisions of 

Assisting offenders . thereunder] , gives 

that other person any assistance with intent thereby to prevent, hinder or other- 
wise interfere with his arrest, trial or punishment for the said contravention, 
shall be deemed to have abetted that contravention. 

[123- A. Where any person is prosecuted for contravening any of these 
rules or order made thereunder which prohibits him 
Burden of proof in certain from doing an act Or being in possession of a thing 

without lawful aiithorily or excuse or without a per- 
mit, licence, certificate or permission, the burden of proving that he had such 
authority or excuse or, as the case may be, the requisite permit, licence, certifi- 
cate or permission, shall be on him.] (Gasette of Itidia, Pt. I, Sec. 1, dated 
24th February, 1945, p. 235— No. 5 DC(7)145). 

124. (1) If a District Magistrate, Sub-Divisional Magistrate, Presidency 

' ^ , Magistrate or Mr^strate of the first class has reason 

• to beUeve that alontravention of any of these Rules 
or an offence prejudicial to the efficient prosecution 
of war, to the defence of British India or to the public safety, has been, is being 
or is about to be committed in any place, he may by warrant authorise any police 
officer above the rank of constable — 

(a) to enter and search the place in the manner specified in the warrant, 

and 

(b) to seize anything found in or on such place which the police officer 

has reason to believe ni[has been, is being or is intended to be used], for the pur- 
poses of or in connection with, any such contravention or offence as aforesaid; 
and * 

the provisions of the Code of Criminal Procedure, 1898, shall, so far as thqr may 
be applicable, apply to any such search or seizure, as they apply to any search or 
seizure made under the authority of a warrant issued under section 98 of that 
Code. 

(2) Any Magistrate before whom anything seized under sub-rule (1) is 
conveyed shall forthwith report the fact of such seizure to the Provincial (^vern- 
ment and, pending the receipt of its orders, may detain in custody anythmg so 
sdzed or take such other order for its safe custody as he may tiunk proper. 

(3) An 3 dhing seized under sub-rule (1) shall be disposed of in such 
manner as the Provincial Government may direct. 

n[(4) In this rule, and in rule 126, "place” includes a house, building, 
. tent, vehicle and aircraft.] ^ 

framed under the Defence of Indda Act 
within the meaning of R. 121 and is not an 
offence punishable imder that rule. 43 P. 
L.R. 396=A.I.R. 1941 Lah. ^l^I.L.j^ 
(1941) Lah. 796; see also 1941 A.L.J. 68/ 
=31^2 All 141. 

S. 517, Cr. P. Code, applies to an offmce 
under R. 90 (3) by reason of R". 124. (1943) 
2 M.L.J. 500=1944 Mad. 125. 


LEG. REF. 

-(/-I) See footnote (0 on page 450. 

(m) Substituted by D.C. Dept. Notifi- 
cation No. 7S3-ORI41, dated the 10th May 
1941, for the words “is being used or is 
intended to be used”. 

(n) Inserted by ibid. 

anti-war slogans does not constitute an act 
"preparatory to” the contravention of rules 



452 


The Criminal Court Manual. 


tR. 125 


125. [Cf. Eng. Def. R. 88-A.] (1) Any officer of His Majesty’s forces 
engaged in ffie defence of the coast or any person 
Power to search vessels in authorised in this behalf by such officer may stop and 
tidal or territorial waters. search any vessel found within tidal waters or ffie 

territorial waters adjacent to British India and seize 
anything in such vessel which he has reason to believe has been, is bdng, or is 
about to be, used for any purpose prejuffidal to the defence of British India or 
to the efficient prosecution of war. 

(2) Any officer or person who makes or causes to be made any seizure 
in pursuance of the provisions of sub-rule (1) shall forthwith report the fact of 
such seizure to the Central Government and, pending the receipt of the orders of 
the Central Government, may detain in custody an)?thmg so seized or take such 
other order for its safe custody as he may think proper. 

(3) An}rffiing seized in pursuance of the provisions of sub-rale (1) shall 
be disposed of in such manner as the Central Government may direct. 

(4) Nothing in this rule shall apply to any visit, search, detenticm for 
capture made in the exercise of any‘right under international law, or affect any 
law relating to Prize or Prize Comts. 


126. 


[Eng. 

Further powers of search. 


Def.. R, 88 B, & C] (1) The Central Government or the 
Provincial Government may by general or special order 
empower any person to — 

(o) stop and seardi any vessel found in inland waterways o[or any vdu- 
de P(or animal as defined in) sub-rule (1) of rule 89] ; 


(5) search smy pl^e, P-1 [including any vessel wherever found], and 
seize au 3 rthing, p-1 [including a vessel, vehicle or animal found on search under 
tlus sub-rule], which he has reason to believe has been, is being or is about to 
be, used for any purpose prejudicial o[to the efficient prosecution of war,] to the 
defence of British India or to the public safety or interest. 

(2) .^y person empowered under sub-rule (1) shall forthwith report to 
the Provincial Government in detml any seizure made' by him and, pending the 
receipt of its orders, may detain in custody anything so sdzed or take such other 
order for its safe custody as he may think proper, 

(3) i^ything seized by a person empowered finder sub-rule (1) shall be 
disposed of in such manner as the Provincial Government may direct. 

(4) A person empowered by the Central Government or the Provincial 
Grovernment^ under sub-rale ( 1 ) may authorise any other person to exercise like 
powers to his own in the whole or any part of the area in respect of which that 
Government has empowered him. 


Entry and 
land. 


127. [Eng. Def. R. 85.] Any member of His Majesty’s forces acting in 
inQwtiAn ni course of his duty as such, and any person autho- 
rised by the Central Government Q[or the Provincial 
Government], to act under this rule, — 

(o) may enter on any land for the purpose of exercising any of tihe 
powers conferred in relation to that land by any .of these Rules; 

(&) may enter and inspect any land for the purpose of determining 


, ^ . LEG. REF. 

(o) Inserted bv D. C. Dept. Notifica 
twn No. 7S3-OR141, dated the 10th Maj 

Substituted by Notification No. 5 D.C 
(16)143, dated 29lh January, 1944, 

(M) Inserted by D.C. Dept. Notifica- 


tion No. 5-D.C, (16)1^, dated I7tli 

July, 1943; see also Notification No. 5-D. 
C. {16)|43, dated 21st January, 19^. 

(q) Inserted by D; C. Dept. Notifica- 
tion No. 902-SlM|41, dated the 5th July 
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whether, and, if so, in what manner, any of those powers are to be exercised in 
relation to that land; 

(c) may, for any purpose connected with the defence of British India, 
the public safety, the efficient prosecution of war, or the maintenance of supplies 
and services essential to the life of the community, pass (\nth or without animaig 
or vehicles) over any land. 

[128. Any police officer may arrest without warrant any person who is 
r.n,.rai rcasouably suspected of having committed or of com- 

wiAout warrant mitting or of being about to commit a contravention 

of . rule 12, 17, 27, 49, 51, 51-A, Sl-B, 52, 53, 57, 
59-A, 76-A, 78, 87-A, 80, 81-E, 89, 118, 119, and or of any order or Erection 
made or given under any of the said rules]. (Gasette of India, Pt I, Sec. 1, 
dated 21st July, 1945, p. 966. ) 


Power to arrest 
prisoners of war. 


r-u[i28-A. (1) Any police officer may arrest 
escaped without warrant any person whom he reasonably 
suspects of being an escaped prisoner of war. 

(2) Where any person is arrested tuider sub-rule (1), the District Super- 
intendent, or in a . Presidency-town the Commissioner of Police shall, in consul- 
tation with the officer in charge of the nearest camp for the detention of the 
prisoners of war, — 

(a) take such st^s as may be necessary to establish the identify of the 
arrested person, 

(S) upon his being found to be an escaped prisoner of war, arrange- to 
liand him over to a military guard for being taken to the said camp, and 

(c) pending such arrangement, detain him in such custody as may ap- 
pear expedient. 

(3) The provisions of the Code of Criminal Procedure, 1898, shall not 
apply in relation to any arrest made under sub-rule (1).] 

129. (1) Any police officer, v[* *] or any other officer of Government 
empowered in this behalf by general or special order 
Further powers of arrest gf the Central Go)5emment, w[or of the Provincial 
and detention. Government] may arrest without warrant any 

person whom he reasonably suspects of having acted, of acting, or of being about 
to act, — 


LEG. REF. 

Yr-u) Inserted by D.C. Dept. Notification 
No. 13R2-OR142, dated the 2nd May 19«. 

(w) The words “not below the rank of 
head constable” omitted by D. C. Dept. 
Notification No. 909-SM141, dated the 16th 
May 1942. 

(w) Inserted by D.C. Dept. Notification 
No. 909-SM141, dated the 11th October, 
1941. 

R. 129 (1) : Power to arrest and ietain. 

The power to arrest and detain on mert 

suspicion, which has been conferred on me 
executive under R. 129 (1) is not intended 
to be exercised in an arbitrary or capricious 
manner. In exercising this power the exe- 
cutive must act reasonably and in good faith, 
and in such a way that a Court of law can- 
not say that it was obviously not acting oovia 
fide because it was acting so unreasonably 
that no honest man could say that it could 
possibly have so acted. 23 Pat. 253 — 1944* 
P.W.N. 24S=A.LR. 1944 Pat. 354. 

Order detaining person to enable pouce 

TO INVESTIGATE OFFENCES COMMITTED BY HIM. 

—A person can be detained under K. I2y, 


only if he is a possible danger to the State 
or to the efficient prosecution of the war. 
An order detaining him in order to enable 
the police to carry on unhampered an investi- 
gation of offences alleged to have been com- 
mitted by him is a misuse or an abuse of 
the powers ^ven by that rule and therefore 
can be questioned in a Court in spite of S. 
16 (1) of the Defence of India Act. A.L 
R. 1944 Lah. 373. 

Object of— Press reporter misreporting 
remarks op Deputy Commissioner concern- 
ing A.R.P.-;-Legality of his arrest.— R. 
129 was provided to enable police-officers or 
other officers of Government to detain dan- 
gerous men immediately and to hold them 
in detention until the Provincial Government 
or the Central Government issued orders of 
detention under R. 26 of the rules. Rr. 26 
and 129 give power to arrest and detain 
without specifying any charge and obviously 
confer powers which should be carefully ex- 
ercised. A L-ewspaper reporter who was 
present at a press conference convened by 
the Deputy Commissioner misreported in the 
newspaper the remarks made by the Deputy 
Commissioner concerning the A.R.P, Orga- 
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(a) with intent to assist any State at war with His Majesty, or in a man- 
ner prejudicial to the public safety or to the eflScient prosecution of war; 

{b) in any area in which the Provindal. Government has, by notification, 
declared that this clause shall become operative, in a manner calculated to pro- 
mote, or to assist the promotion of, rebellion against the authority of Government; 

(c) in any prohibited place, * [protected place or protected area, or any 
other place or area as respects which an order has been made under rule 9] in a 
manner prejudicial — 

(i) to the safety of any such place or area or of any industry, machinery 
or building in any such place or area ; 

(tt) to the output or effective control of any such industry or machinery. 
.(2) Any officer who makes an arrest in pursuance of sub-rule (1) shall 
forthwith report the fact of such arrest to the Provincial Government, and, pend- 
ing the receipt of the orders of the Provincial Government, may, subject to the 
prwsions of sub-rule (3), by order in writing, commit any person so arrested 
to such custody as the Provincial Government may by general or special order 
specify: 


LEG. REF. 

(x) Substituted by D. C. Dept. Notifi- 
cato No. 30S-ORI39, dated the iSth Feb- 
ruary 1941, for the words, brackets, letter 
and figures “protected place, protected area 
or any such place or area, as is referred to 
in clause (c) of sub-rule (1) of rule 9 . 

nisation. The misreported passage was as 
follows: The Deputj’ Commissioner quoted 
the instance of the A.R.P. Organisation 
and said that public-spirited men did pt 
come forth to join the A.R.P. Organisabon 
because it was treated as an ofiScial organisa- 
tion. A journalist — ^Rightly of course . 
The reporter was, on publication of tms 
passage in the newspaper, arrested under 
R 1^ as a pumshment and as a sraming 
to others. Held, that the misreportuig of 
the Deputy Commissioner might amount to 
some offence but such conduct could not af- 
ford ground for arrest and detentiOT imder 
R. ■ 129, A.I.R. 1943 Lah. 329 (F.B.). 

DeTENTTON for FAdLlTATING INVES'HGA- 
TfroN IF ABUSE OF POWER. — a policc Officer 
for facility of carrying on an investigatioa 
unhampered and unrestricted detams an zc- 
cused person, or a witness supposed to be 
acquainted with the facts and arcumstoces 
of the case, under R. 129 that would be an 
abuse of the newer conferred under K. idW. 
A.I.R. 1945 Ns«. 8. ^ ^ , 

Legal nrrEBViEWS. — So far as the Central 
Province is concerned interviews with coim- 
sel must be granted to detenus. A. I, R. 
1945 Nag* 3a 

Procedure KEGABDiNG investigation.— R dc 
129 gives the Provincial Government^ special 
power to regulate the place of detention and 
the nature of the custody but not to regu- 
late the manner of an investigation. There- 
fore, the procedure regulating the manner 
of the investigation is the procedure set out 
in the Criminal Procedure Code, e.g., Ss. 61 
and 167. None of the rights undejr S. 61 
•of S. 167 or of bail is taken away or touclied 
•by the Defence of India Act. Therefore 
ail the old rights and privileges remain in- 
tact. A.I.Rr 1945 Nag. 8. 


Reasonable grounds for suspicion— -Dury 
OF Police officer to prove,— Under R. 129 
all that the Provincial Government can do 
is to specify the place of detention and up 
to a limit of two months its duration. The 
power to arrest or detain under R. 129 is not 
conferred on the Provincial (^vernment. 
The only authority we are concerned with 
under R. 129 is the police officer who made 
. the detention, and it is for him to show lliat 
^ had reasonable grounds for suspicion. 
He c^ot discharge that onus by merely 
asserting that he had reasonable grounds 
because that is the very question the Courts 
have to decide. Under the law the Court 
iy:o be the judge of that and not the police 
officer. Therefore he must tell the High 
Lourt what those grounds were and leave the 
^rt to decide whether they are reasonable. 
Where the order is couched in alternate terms 
It beromes patently apparent that no thought 
has been given to the requirements of the 
nile and that a rubber stamp order has been 
made. That will certainly not satisfy the 
oindi^n of "reasonable suspicion" which 
R. 129 requires. Under R. 129 the Court 
has to determine whether the suspicions were 
reasonable and not the Provincial Govem- 
mmt. A.I.R. 1945 Nag. 8. 

Reasonableness— Burden of proof.— 
under R. 129, the Courts must decide the 
question of reasonableness and not the police. 
Ihe burden of proof lies on the police. R. 
w gives the Provincial Government ihe 
nght to determine the place of custody. But 
it It does not give 

me rrovmcial Government power to j'ustify 
an unauthorised arrest or to make legal that 
which m the beginning was illegal. Nor 
does it confer any right to control or regu- 
late the mode of any investigarion which the 
police, or anyone else, may wish to make. 
Uonsequentl;^ if the original order made by 
the pohee officer is defective the subsequent 
order of the Provincial Government speci- 
ijnng the place of detention and its duration 
wjll not serve to, cure the original defect. 
(Difference between R. 26 and R. 129 indi- 
cated.) A.I.R, 1945 Nag. 8; 
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R. 130] 


Provided — 

(f) that no person shall be detained 'in custody under this sub-rule for a 
period exceeding fifteen days without the order of the Provincial Government; 
and 

(w) that no person shall be detained in custody under this sub-rule for 
a period exceeding two months. 

(3) If any person arrested under clause (c) of sub-rule (1) is prepared 
to furnish security, the officer who has arrested him may, instead of committing 
him to custody, release him on his executing a bond with or without sureties that 
he will not, pending the receipt of the orders of the Provincial Government, enter, 
reside or remain in the areas in respect of which he became liablfe to arrest. 

, (4) On receipt of any report made under the provisions of sub-rule (2), 
the Provincial Government may, in addition to making such order, subject to the 
second proviso to sub-rule (2), as may appear to be necessary for the temporary 
custody of any person arrested under this rule, make, in exercise of any power 
conferred upon it by any law for the time being In force, such final order as to 
his detention, release, residence or any other matter concerning him as may 
appear to the said Government in the circumstances of the case to be reasonable 
or necessary. 

(5) Subject to the condition that nothing in this sub-rule shall be deemed 
to extend the limits of detention prescribed in the first and second provisos to 
sub-rule (2), the Provincial Government may direct that any person arrested 
under clause (a) or clause (6) of sub-rule (1) shall be removed to any other 
province of which the Provincial Grovernment (hereinafter described as the 
second Government) has given its consent in this behalf, and thereupon such 
person shall be removed and the second Government shall take in respect of such 
person such action as may be lawful in like manner as if such person had been 
arrested within its province, 

(6) When security has been taken in pursuance of the provisions of sub- 
rule (3), the bond shall be deemed to be a bond taken under the Code of Criminal 
Procedure, 1898, by the Chief Presidency Magistrate or District Magistrate 
having jurisdiction in the area in respect of which the said security has been taken 
and the provisions of section 514 of the said Code shall apply accordingly. 

130. (1) No Court or Tribunal shall take cognizance of any alleged con- 
travention of these Rules, y[or of any order made 
Cognizance of Contra- thereunder], except on a report in writing of the 
ventions of the Rules, etc. facts constituting such contravention, made by a 

public servant. 

(2) Proceedings in respect of a contravention of the provisions of these 
Rules y[or of any order made thereunder] alleged to have been committed by 


(y) Inserted by No. 5-D.C. (52)143, 

dated the 11th December, 1943. 

R. 130 (1).— Tublic servant” includes 

clerk in Government Collectorate. See A, 
I.R. 1943 Pat. 31S. 

Under R. 130, it is a stne qua non for a 
valid prosecution that a public officer should 
make a report in writing of the facts which 
constitute the contravention of the rules. 
The absence of such report is fatal to the 
case. A.I.R. 1945 Pesh. 6. , 

Report— Chakge-sheet.— A charge-sheet.., 
feent by a Sub-Inspector of Police 
would be a report within the mean- 
ing of R. 130. But if the charge-sheet 


makes no reference at all to the specific 
contravention of a rule which is the offence 
alleged, there can be no conviction on such 
charge-sheet. 46 Bom.L.R. 449= A. I. R. 
1944 Bom. 247. See also 1945 P.W.N. 133. 

R. 130 requires a report ^by a public ser- 
vant containing the facts constituting the 
alleged contravention of the Rules. The main 
purpose of the rule is to prevent prosecu- 
tion by private persons arising from malice 
and enmity, and to limit prosecutions by 
public servants. There is no need on the 
part of the public servant to state all the 
necessary facts on one and the same paper; 
there is nothing to prwent him by*»reference 
embodying in the police report details con- 
tained in a complaint which is appended to 
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any person may .be taken before the appropriate Court having jurisdiction in the 
place where that person is for the time being. 

(3) Notwithstanding anything contained in Schedule II to the Code of 
Criminal Procedure, 1898, a contravention of z[any of the following rules, 
namely, 8-A, 35, 98 and 104], shall be triable by a Court of Session, a Presidency 
Magistrate or a Magistrate of the first class, d[and a contravention of any order 
made under Rule 56 a(or under sub-rule 2 of rule 81), shall be triable by a Court 
of Session, a Presidency Magistrate or a Magistrate of first .or second class]. 

b[(4) Any magistrate or bench of magistrates empowered for the time 
being to try in a summary way the offences specified in sub-section (1) of 
section 260 of the Code of Criminal Procedure, 1898, may, if such magistrate or 
bench of magistrates thinks fit, on application in this behalf being made by the 
prosecution, try a contravention of any such provisions of these rules d[or orders 
made thereunder] as the Central Government may by notified order specify in 
this behalf in accordance with the provisions contained in sections 262 to 265 of 
the said Code.] 

c[130-A. Notwithstanding anything contained in the Code of Criminal 
Procedure, 1898, no person accused or convicted of a 
^ Special provision regard- contravention of these Rules d[or orders made there- 
ing bail. under] shall, if in custody, be released on bail or on 

his own bond, unless — 

e[(a) the prosecution has been given an opportunity to oppose the appli- 
cation for such release, and] 

(b) where f[the prosecution opposes the application and] the contraven- 
tion is of any such provision of these Rules d[or orders made thereunder] as 
the Central Government R[.or the Provincial Government] may by notified order 


(;Bf) Substituted by D. C. Dept. Notifica- 
tion No, 944-ORI41, dated the 9th August 
1941, for the words, figures and letters “rule 
8-A or rule 35”. 

(a) inserted by No. S-D.C. (48)|43, 
dated the 4th March, 1944. 

(b) Inserted by No. S-D C. (3)|43, dated 
11th January, 1943. 

(f) Inserted by D.C. Dept. Notification 
No. 542-ORI40, dated the 15th February, 
1941. 

(d) Inserted by No. 5-DC. (52)|43, 

dated the 11th December, 1943. 

• (e) Substituted by D. C. Dept. Notifi- 
cation No. 542-ORi40, dated the 7th June 
1941, for the original clause (a) of rule 
130-A. 


(/) Inserted by D.C. Dept. Notification 
No. 542-OR|40, dated the 2nd May, 1942. 

(pr) Inserted by D.C. Dept. Notification 
No. S42-ORI40, dated the 21st Februarj’, 
1942. 


his report. I.L.R. ' (1944) Kar. 107=A. 
I.R. 1944 Sind 142. 'See edso 1945 P.W.N. 
133. 

Charge sheet held report within 
Rule 130.— The prosecution was- start- 
ed on a charge-sheet sent by the Police In- 
spector. In that charge-shee^ which was 
signed by him, he mentioned the names of 


the three accused and alleged that “they at 
Bombay on the 2nd day of March, 1943, did 
interfere with the police officers performing 
their duties^ in maintaining peace and order 
at C^aupati and thereby commit*ed an of- 
fence punishable under R, 120 (b). Defence 
of India Rules.” Held, that the charge- 
sheet set out the facts constituting the con- 
travention of the Defence of India Rules 
committed by the accused and could be re- 
garded as the Police Inspector's report made 
to the Magistrate in writing. The charge- 
sheet need not specifically state what were 
the duties in performing which the police 
officers were then engaged. 1944 Bom. 125. 
See also 1945 P.W.N. 251. 

Where there was no mformant as such, 
the alleged offence having been committed 
in the presence of the investigating officer 
himself, the Inspector is not bound to take 
<^wn »n writing any information relating to 
the commission of the offence, since he has 
the information himself. 1944 Bom. 125 
(140-141), 

R. 130-A (b) : Scope— If ultra vires^ 
Bail, provisions of Cr. P. Com as to, ip 
APPLY.— R. 130-A, cl, (h) is ultra vires the 
Central ■ Giovermrient, A power given to 
make rules with regard to arrest and trial by 
S. 2 (3) (1) of the Act, implies a power 
to make rules for the custody of persons 
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R. 131] 

specify in this behalf, the Court is satisfied that there are reasonable grounds for 
believing that he is not guilty of such contravention]. 

Ii[130-B. Notwithstanding anything contained in section 32 of the Code 
of Criminal Procedure, 1898, it shall be lawful for 
Special provision regard- ^ny Magistrate of the first class specially empowered 
ing fines. Provincial Government in this behalf and for 

any Presidency Magistrate to pass a sentence of fine exceeding one thousand 
rupees on any person convicted of contravening an order made under rule S6-A 
or rule 81.] 

131. No proceedings for a contravention of clause of sub-rule (1) ot 
rule 38 in respect of a prejudicial report the public- 
Special sanction for cer- cation of which is, or which is an incitement to the 
tain prosecutions, commission .of, a prejudicial act of the nature des- 


LEG. REF. , _ , 

(h) Inserted by No. 5-D.C. (5)|44, dated 
the 22nd January, 1944. 

pending trial even apart from the general 
power conferred by S. 2 (1). Hence no 
person accused of an offence under the De- 
fence of India Act or the rules thereunder 
can be released on bail unless the Court is 
satisfied that there are reasonable grounds 
for believing that he is innocent. In res- 
pect of offences, under the Defence of India 
Act, that Act governs all other ^ statutory 
provisions and therefore the provisions of 
the Criminal Procedure Code with regard 
to bail do not apply. The trial of such of- 
fences is governed by the special rules 
under the Act, though the offences are now 
tried in the ordinary Criminal Courts and 
not by special tribunals. (1941) 2 
1014=r.L.R, (1942) Mad. 414=55 L. W. 
77=A.I.R. 1941 Mad. 221. ^ ^ 

Rule 130-A of the Defence of India 
Rules embodies a valid and binding provi- 
sion of law. 1944 A.L.J. ISO. R. 130^A 
does not depart from the fundamental prm- 
ciple of accused being presumed to be inno- 
cent until proved guilty. 1944 A.L.J. 150 
1=1944 All. 118 (F.B.). , 

The effect of R 130-A is to repeal the 
provisions of S. 496, Cr, P. Code in so 
tar as it divests the Court of its discretion in 
the matter of refusing bail in cases of bail- 
*able offences. The legislature may impliedly 
repeal penal laws by a later enactment like 
any other statute even if the repeal intro- 
duces stringency of procedure or takes away 
a privilege. R. 130-A rives the Court a 
discretion in the matter, while under the im- 
perative provisions of S. 496, Cr. r. Wae, 
the accused in a bailable case wuld be ra- 
titled to be released on bml. 45 BtOT.b.K. 
72=I.L.R. (1943) Bom. 167=1943 Bom. 8 ^ 

Vaumty.— R. 130-A embodies a valid ^d 
binding prorision of law. l^,^-. 4 t j’ 
2S9=im O.W.N. (H.C) 64=1944 A.L.J. 
150 (F B ) 

R.''l2ib-A is not ultra vires and inoperative, 
S, 2 (3) of the Act does confer powers, to 
3 , rule in terms of R.' 130-A covermg 
CBe C M.-I-58 


even the revisional stage of the case; and 
having regard to S. 3 of the Defence of India 
Act, any provisions of the Cr. P. Code, incon- 
sistent with anything in the Defence of India 
Act or Rules must be regarded as repealed. 

23 Pat. 22 . 

Scope and effect— If bar to inherent 
POWERS OF High Court to grant bail. — ^It is 
not correct to say that R. 130-A relates only 
to applications for bail by under-trial pri- 
soners and not by convicted persons -who 
have appealed. It cannot be said that since 
S. 2 (3) (0 of the Defence of India Act 
refers only to the trial, it can give no power 
to make rules governing the appellate stage 
of the proceedings. But an appeal is only 
a continuation of the trial and is a part of 
•the trial. The accused is on his trial before 
the appellate Court just as much as before 
the Court of first instance. R. 130-A is in 
very wide terms and imposes a bar “Not- 
withstanding anything contained in the 
Code of Criminal Procedure.” Therefore 
R. 130-A would operate to exclude even the 
inherent powers of the High Court to grant 
bail as even the inherent powers of the High 
Court as based upon the Cr, P. Code, 23 
Fat. 22. • ^ 

The notification of a Rule under R 130-A 
(b) of the Defence of India Rules, does not 
cannote the notification of an order made 
under it. Accordingly the specification by 
notified order under R. 130-A (b) of cer- 
tain clauses of Defence of India Rule 81 
( 2 ) does not sigmfy that orders made under 
that Rule, (e.g.} the Cotton Cloth and Yarn 
(Control) Order, 1943, have at the s^e 
time been notified. As the said order has 
not been duly notified, an offence agamst 
the provisions of that order must be^ d^t 
with according to the Code of Crimuial 
Procedure subject to the requirement of 
a. (a) of R. 130-A of the D. I. Rules. 
1945 N.L.J. 223. Netification (Boml»y) of 
Sth October, 1942, has no retrospective elfej^ 
It cannot authorize complaint by miauthom- 
ed person before that date. 45 Bom.L.K. 
572=1943 Bom. 314. ^ 

Rk. 130-A AOT 38: Bail case of con- 
travention of R 38.— Where a student is 
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cribed in clause (^k) of sub-rule (6) of rule 34 shall be taken in respect of any 
document circulated by, or luider the authority of, a candidate for election to a 
Chamber of the Central .or of a Prorindal Legislature, save with the written 
sanction of the Central Government or of the Provincial Government, as the case 
may be, 

132. (1) Any authority, officer or person who is empowered by or in 
pursuance of i[the Defence of India Act, 1939, or] 
Power to gwe effect to Rules to make any order, or to exercise 

ru es, or , . ^y po^gj. may, in addition to any other action 

prescribed by or under these Rules, take, or cause to be taken, such steps and use, 
or cause to be used, such force as may, in the opinion of such authority, .officer or 
person, be reasonably necessary for securing compliance with, or for preventing 
or rectif 3 ring any contravention of, such order, or for the effective exercise of 
such power. 

(2) Where in respect of any of the provisions of these Rules there is no 
authority, officer or person empowered to take action under sub-rule (1), the 
Central or the Provincial Government may take, or cause to be taken, such steps 
and use, or cause to be used, such force as may in the opinion of that Government 
be reasonably necessary for securing compliance with, or preventing or rectifying 
any breach of, such prorision. 

(3) For the avoidance of doubt it is hereby declared that. the power to 
take steps under sub-rule (1) or under sub-rule (2) includes the power to enter 
upon any land or other property whatsoever. 

j[133. The Administrator-G^eral (Eastern Frontier Communications)' 
Administrator - General may, if in his opinion it is necessary or eiq>edient for 

(Eastern ' Frontier Com- carrying out his duties as such, exercise any power 

.munications), conferred on any authority by any of these Rules.] ' 


' f j 1 ^"?'. of certain of the defence of India Rules.~For the removal 

or doubts it is hereby enacted — 

deemed to Defence of India Rules shall be 

?XXXV of^To^of 2 of the Defence of India Act, 1939 

(AAAV of 1939), as amended by this Ordinance, and 

oower Sn under,' and no action taken in, exercise of any 

,^wer conferred by or under, any of the said rules 22, 84, 90-B and 93 ahati be 

merely on the ground that the rule conferred or. purported fo 
S kwfffiv that might at the time the rule was made 

a. saiSfeS SlKC&’Is^nmf » ba^e be® mad. ante 


^ LEG. REF. 

C. Dept. Notification 
io?n dated the 24th November, 

_ (y)‘"Inserted by D. C. Dept, Notifica- 
No. 1269-ORI42. dated the Sth Marl, 


has reason to suppose that he is not guilty 
offence with which he is charged. 

making the speech is 
admitted ^d m the absence of any evidence 
to the contrary the contents of the speech 
as given in the short-hand report tend to 

intended to promote feel- 

charged with having contravened R. 38 he thf Vrnwn wt subjects of 

wma b. la tan 
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THE DESTRUCTIVE INSECTS AND PESTS ACT (II OF 1914).i 


Year. 

No. 

Short title. 

Amendments. 

1914 

II 

1 

Destructive Insects and 
Pests Act. 

Amended by Acts XX of 1930 ; VI of iq38 ; 
III of 1939, 


Short title. 
Definitions. 


[Zrd February, 1914. 

An Act to prevent the introduction into British India of any insect, fungus or 
other pest, which is or may be destructive to crops. 

Whereas it is expedient to make provision for preventing the introduction 
into l-a[and the transport from one province to another in] British India of any 
insect, fungus or other pest, which is or may be destructive to crops ; It is hereby 
enacted as follows : — 

1. This Act may be called The Destructive 
Insects and Pests Act, 1914. 

’2. In diis Act, unless there is anything repug- • 
nant in the subject or context, — 

(o) "crops” includes all agricultural or horticultural crops, and *[all trees, 
bushes or plants] ; 

(6) “import” means the brings or taking by sea *[land or sur *(across 
any customs frontier as defined by the Central Government) ;] 

(c) “infection” means infection by any insect, fungus or other pest 
injurious to a crop ; ® [and 

' (d) a reference to British India shall be construed as a reference to British 

India and Berar]. 

3. (1) The Central Government may, by ^notification in the Official 
Gazette, prohibit or r^fulate, subject to such restric- 
tions and conditions as it may impose, the import 
into British India, or any part thereof, or azty specifi- 
^ place ther^, of any article or class of articles 
likely to cause infection to any crop l-a[or of insects 
generally or any class of insects]. 

(2) A notification under this section may specify any article or class of 
articles l-a[or any insects or class of insects] either .generally or in any particular 
manner, whether with reference to the country of orig^, or the route by which 
imported or otherwise. 

4. A notification under section 3 shall operate as i( it had been issued under 
section 19 of the Sea Customs Act, 1878, and the 
Operation of notification officers of Customs at every port shall have the same 
under S. 3. powers ip respect of any article with regard to the 

importation of which such a notification has been issued as th^ have for the time 
being in respect of any article the importation of which is regulated, restricted or 
prohibited by the law relating to Sea Customs, and the law, for the time bring in 
force relating to Sea Customs or any such-article shall apply accordingly. 

^[4-A. The Central Government may, by notification in the .Official 


Power of Central Govern- 
ment to regulate or pro- 
hibit the import of articles 
likely to infect 


liDG. ESP. 

1 For statement of Objeeta and Beasons, 
tee Gazette of India, 1913, Pt. V, p. 166; 
for Beport of Select Committee, see ibid., 
, 1914, Pt. y,. p. 7; and for Proceedings in 
Council, see iifd., 1914 * VI. p. 5*® i 
iWd., 1914, Pfc.yi, pp. 64 and 188. 
t->!biBerted by Act VI of 1938. 


s Substituted by Act VI of 1938. 

8 Substituted by Act XX of 1930. 

4 Inserted by A.O., 1937. 

8 Inserted by Act ni of 1939. 

6 For notification under see, 3, see Gen. 

B. and O., Vol. IV, p. 474. , , , 

7 Secs. 4-A to 4rD insmted ly Aet VI of 

1938. • - 
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Power of Central Gov- 
ernment to regulate or pro- 
hibit transport froni pro- 
vince to province of insects 
or articles likely to infect. 


4-B. 


Gazette, prohibit or regulatg, subject to such condi- 
tions as the Central Government may impose, the 
export from a province or the transport from one 
province to another province in British India of any 
^ide or class of articles likely to cause infection to 
any crop or of insects generally or any class of insects. 

When a notification has been issued under section 4-A^^ then, not- 
withstanding any other law for the time being in 

Refusal to carry article force, the person responsible for the booking of goods 
hibited ** or parcels at any railway station pr inland steam 

vessel station, — 

(a) where the notification prohibits export or transport, shall refuse to 
receive for carriage at, or to forward or knowingly allow to be, carried on, the 
railway or inland steam vessel from that station anything, of which import or 
transport is prohibited, consigned to any place in British India .outside the 
province in which such station is situate; and 

(b) where the notification imposes conditions upon export or transport, 
shall so refuse, unless the consignor produces, or the ^ng consigned is accom- 
panied by, a document or documents of the prescribed nature showing that those 
conditions are satisfied. 

4-C. Where, by or under any law in force in the territories of any Indian 

Application of S. 4-B to ? any artide likdy to 

artidte exported to Indian ^ause infection to any crop or of any insect has been 
States. prohibited, the Central Government may, by notifica- 

tion in the Official Gazette, declare that the provisions 
of section 4-B shall apply in respect of any such artide or insect consigned from 
any place in British India to any place in that State : 

Provided that such Indian State prohibits the export to British India of 
any article or insect or class of insects the import of which into Briti^ India 
has been prohibited by the Central Government. 

4-D. The Central Government may, by notification in the Official Gazette, 
nf prcscribuig the nature of the documents 

eminent to make rules. ' which shall acrompany any article or insect the export 
- • ^ transport whereof is subject to conditions imposed 

under swtion 4-A, or which shall be held by the consignor or consignee thereof, 
toe autoonties which may issue such documents and the manner in which the 
pocuments shall be employed : 

^ ® notification shall be placed, as soon as may be, on 

the table of both cTiambers of the Central Legislature]. 

5. (1) The Provincial Government may *[ * * * * ♦ 

Power of Provincial * *. * . *1 rules for the detention, 

Government to make rules, inspection, dismfection or destriiction *[of any insects 
clei in roenAot 1 .- class of uisccts Or] of' any artide or dass of arti- 
under section 4-Al or o^an^ notificatm^s been issued under section 3 *[or 
SS^th^tn ^ J^ve been in contact or prom- 

Sj^apS’A'ShSf 

may Jrrlt ^ fh^^°brea^ Provincial Government 

fine, which may 

knowingly exports any article or insect from a 


, -nr , KBS’. 

1 Words Subject to the control of the 
Governor-General in Conncil' omitted by A. 


0., 1937. 

9 Jnaerted by Aet Tf of 1988. 



461 


S. 4] 


The Indian Dock Labousers Act (XIX of 1934). 


Penalties province or transports any article or insect from one 

province to another in British India in contravention 
of a notification issued under section 4-A, or attempts so to export or transport any 
article or insect, or exports or attempts to export from British India to an Indian 
State any article or insect in respect of which a notification under section 4-C 
has been issued, and any person responsible for the booking of goods or parcels 
at a railway or inland steam vessel station who knowingly contravenes the pro- 
visions of section 4-B shall be punishable with fine which may extend to two 
hundred and fifty rupees, and upon any subsequent conviction, with fine which 
may extend to two thousand rupees.] 

6. No suit, prosecution or other 1^1 proceeding 
Protection to persons sTiatl lie against any person for anything in good faith 
acting under Act. intended ^ gg doug under this Act. 


THE INDIAN DOCK LABOURERS ACT (XIX OF 1934). 

[19fA August, 1934. 

An Act to give effect in British India to the Convsfttion concerning the protection 
againsi accidents of workers employed in loading and unloading ships. 

Whereas a Reinsed Draft Convention concerning the protection against 
accidents of workers employed in loading or unloading ships was adopted at 
Geneva on the twenty-seventh day of April, nineteen hundred and thirty-two; 

And Whereas it is expedient to give eflfect in British India to the stud 
Convention ; 

It is hereby enacted as follows; — 

Short title, extent, com- 1. (1) This Act may be called The Indun 
menoement and application. Dock LABOURERS ACT, 19214. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint 

(4) , It shall not apply to any ship of war of any nationality. 

Definitions unless there is anything repug- 

nant in the subject or context, — 

(a) “the processes” includes all work which is required for or is . inci- 
dental to the loading or unloading, of cargo or fuel into or from ship and is done 
on board the ship or along^side it ; and 

(1) ‘Vorker” means any person employed in the processes. 

3. (1) The ^[Central Government], may, by notification in the Official 

T tors Gazette, appoint such persons as it thinks fit to be 

^ ■ ' Inspectors for the purposes of this Act within such ' 

local limits as it may assign to them respectively. 

(2) All Principal Officers of the Merchantile Marine Department shall be 
Inspectors under this Act, ex officio within the limits of their charges. 

(3) Every InspSctor shall be deemed- to be a public servant within the 
meaning of the Indian Penal Code and shall be officially subordinate to such 
authority as the ^[Central Government] may direct. 

4. Subject to any rules made in this behalf under section 6, an Inspector 
Powers of Inspectors. ^y>. ^i^hin the local limits for which he is. 

(a) enter, with such assistants (if any) as he thinks fit, any premises or 
ship where the processes are carried on ; 

(b) make. such examination of the premises or ship and the machinery 
and gear, fixed or loose, used for the processes, and of any prescribed registers 


LEG. BEP. A.O., J937, 

tSnbstitated for ‘Local Government^’ by 
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and notices, and take on the sport or otherwise such evidence of any person as 
he may deem necessary for carrying out the purposes of this Act ; and 

(c) exerdse any other pow.ers whi^ may be conferred upon him by the 
regulations made under section L 

Power to Ceairal Govern- 5 . ( 1 ) The Central Government may make 
meat to make regulations, regulations— 

(a) providing for the safety of working places on shore and of any 
regular approaches over a dock, wharf, quay or similar premises which workers 
have to use for going to or from a working place at which the processes are carried 
on, and for the lighting and fencing of such places and approadies ; 

{b) prescribing the naluTe of the means of access which shall be provided 
for the use of workers proceeding to or from a ship which is l3dng alongside a 
quay, hulk or other vessel; 

(c) prescribing the measures to be taken to ensure the safe transport of 
workers proceeding to or from a ship by water and the conditions to be com- 
plied with by the vessels used for the purpose; 

(d) prescribing the nature of the means of access to be provided for the 
use of the workers from the deck of a ship to a hold in which the processes are 

' carried on ; 

(e) prescribing the measures to be taken to protect hatchways accessible 
to the workers and other openings in a deck which might be dangerous to them; 

(/) providing for the efBcient lighting of the means of access to ships on 
which the processes are carried on and of all places on board at which the 
workers are employed or to which they may be required to proceed ; 

iff) providing for the safety of the workers engaged in removing or re- 
placing hatch coverings and beams used for hatch coverings ; 

(h) prescribing the measures to be taken to ensure that no hoisting 
machine, or gear, whether fixed or loose, used in connection therewith, is 
employed in the processes on shore or on board’ ship unless it is in a safe working 
condition; 

(i) providing for the fencing of maclunery, live dectric conductors and 
steam pipes ; 

(/) regulating the provision of safety appliances on derricks, cranes and 
winches; 

(iy prescribing the precautions to be observed in regard to exhaust and 
live steam; 

(/) requiring the employment of competent and reliable persons to operate 
lif^g or -transporting macmneiy used in the processes, or to give signals to a 
driver of such machineiy, or to attend to cargo falls on vdneh ends or winch 
drums, and providing for the empl03mient of a signaller where this is necessary 
for the safety of the workers; 

(«*) prescribing the measures to be taken in order to prevent dangerous 
methods of working in the stacking, unstackii^, stowing and unstowing of cargo 
or handling in connection therewith ; * 

(«) prescribing the precautions to be taken to facilitate the escape of the 
workers when employed in a hold or between decks in ddiling with coal or other 
bulk cargo; 

(o) prescribing the precautions to be observed in the use of stages and 
truchs; ’ 

(f) prescribing Ihe precautions to be observed when the workers have to 
work where dai^erous or noxious goods are, or have been, stowed or have to 
deal with or work in proisdmify to such goods ; 

(g) providmg for the rendering of first-aid to injured workers and 
^removal to the nearest place of treatment; 

(r) prescribing the prorisiem to be made for the- rescue of immersed 
workers from drowning; _ - 
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(j) prescribing the abstracts of this Act and of the regulations reqtured 
by section 8 ; . 

(0 providing for the submission of notices of accidents and dangerous 
occurrenws and prescribing the forms of such notices, the persons and authori- 
ties to whom ftey are to be furnished, the particulars to be contained in them 
and the tune within which th^ are to be submitted ; 

(m) specifymg Ae persons and authorities who shall be responsible for 
compliance with regtdations made under tins Act ; 

(w) defining the circumstances in which and conditions subject to which 
exemptions from any of the regulations made under this section may be given, 
specif 3 dng the authorities who may grant such exemptions and r^julating their 
procedure: 

(w) defining the additional powers which Inspectors may exercise under 
clause (c) of section 4; and 

{x) proriding generally for the safety of workers. 

( 2 ) R^;ulati(ms made under this section may make special provision to 
meet the special requirements of any particular port or ports. 

(3) In making a regulation under this section, the Central Government 
may direct that a breach of it shall be punishable with fine which may extend to 
five hundred rupees and when the breach is a continuing breach with a futher fine 
which may extend to twenty rupees for every day after the first during which 
the breach continues. 


Power to Central Gov- 
ernment to make rules. 

(o) the inspection 
on; and 


5 ij « * * * j 

*[The Caitral Government] may naake rules 
regulating — 

of premises or ships where the processes are carried 


(b) the manner in which Inspectors are to exercise the powers conferred 
on them by this Act. 


7. (1) The power to make regulations and rules 
General provisions relat- conferred by sections 5 and 6 is subject to the condi- 
ndes resnlations and pf regifiations and rules being made after 

previous publication. 

(2) Regulation and rules shall be published in ®[the Official Gazette].' 

8 . There shall be affixed in some conspicuous place near the main entrance 
. . ^ , , of every dock, wharf, quay or similar premises 

fe^lS%o°be wispicu- processes are carri^ on, in EngHsh and in 

ousb' posted. the language of the majesty of the workers, the 

abstracts of this Act and of the r^ulations made 
thereunder which may be prescribed by the regulations. 

Penalties. 9 , Any person who — 

(a) wilfully obstructs an Inspector in the exercise of any power under 
section 4, or ’fails to produce on demand by an Inspector any- registers or other 
documents .kept in pursuance of the regulations made under this Act, or any 
gear, fixed or loose, used for the processes, or conceals or attempts to prevent any 
person from appearing before, or being examined by, an Inspector, or 

(b) unless duly authorised or, in case of necessity, removes any fencing, 
^ngway, gear, ladder, life-saving means or appliance, light, mark, stage or other 
thing required to be provided by or under the regulations made under 3iis Act, or 
(g) .having in case of necessity removed any such fencing, gangway, gear, 


LEGF. BEF. 

1 The words "Subject to coatrol of the 
Govemor-Geneial in Council’^ omitted by A. 
O., 1937. ^ 

3 Substituted for "The Local Government” 


by ibid, 

s Substituted for "the Oeusette of India 
and the Local Official Gfazette, respeetiyely” 
by ibid. 
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ladder, life-saving means or appliance, light, mark, stage or other thing, omits to 
restore it at the end of the period for which its removal was necessary, 

shall be punishable with fine which may extend to five hundred rupees. 

10. (1) No Court inferior to that .of a Presi- 

Provisions relating to dency Magistrate or a Magistrate of Ae first class 
jurisdiction. shall try any offence under this Act or the regulations 

made hereunder. 

(2) No prosecution for any offence under this Act or the^ regulations made 
thereunder shall be instituted except by or with the previous sanction of 
an Inspector. 

(3) No Court shall take cognizance of any offence under this Act .or the 
regulations made thereunder, unless complaint thereof is made within six months 
of the date on which the offence is alleged to have been committed. 

11, The Central Government may, by notification 'in the Official Gazette, 
exempt from all or any of the provisions of this Act 
Fomr to exempt relations made thereunder, on such 

conditions, if any, as he thinks fit, — 

(a) any port or place, dock, wharf, quay or similar premises at which the 
processes are only occasionally carried on or the traffic is small and confined to 
small ships, or 

(b) any specified ship or class of ship. 

12. No suit, prosecution or other legal proceed- 
Protection to persons ing shall lie against any person for anything which is 
acting under this Act. jji good faith done or intended to be done under this 

Act. 


THE DOURINE ACT (V OF 1910)^ 


Year 

No. 

Short title. | 

Amendments. 

*930 

V 

Dourine Act, 1910 . 

Am, Act VIII of 1920 , 


[2Sth February, 1910. 

An Act to provide for the prevention of the spread of Dourine, 
Wh^eas it is expedient to provide for the prevention' of the spread of 
dourine ; it is hereby enacted as follows : — 


Short title and extent. ^ Act may be called The Dourine 

Act, 1910. 

(2) This section extends to the whole of British India; the rest of this 
A£t «tends only to such areas as the Provincial Government may, by notifica- 
tion* m the Official Gazette, direct. 

2. (1) In this Act, the expressions “inspector” and “veterinary practi- 
Definitions. tioner” mean, respectively, the officers appointed as 

, . . such under this Act, acting within the local limits for 

which Ihqr are so appointed. 


liES. EJEK 

iFor Statment of Objects and Beasoi 
^ Bwem of India, 1909, Ft. V, p. 96: f 
^port of Meet CoBunittee, see 191 
M ?• for Proceediaga in Oott 

isin Vt Xh P' ^^7, and tin 

1910, Pt, pp. 13, 90 and 121, dated 5 

February, 1910 ai 
i 2 th March, 19 x 0 , respectively. 


This Act has been declared in force in the 
Angul District by the Angul Laws Begula- 
tion, 1913 (HI o£ 1913) see. 3. 

®The Act has been extended to Coerg, 
see Owrg Gazen/, rgtg. Part I, n. TT 8 ;to 
Bombay, see Bombay Gazette, 1919, Part I, 
p, 3001; to Central Provinces, see O, P. 
Octette, dated 11 th Nov. 1922, Port I, p. 
1151, 
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(2) The provisions of this Act in so far as they relate to enure horses 
shall, if the Provincial Government, by notification as aforesaid, so directs, apply 
also to entire asses used for mtde-breeding purposes. 

3. The Provincial Government may, by notification as aforesaid, make such 

Registration of horses. directing and relating Ae 

registration of entire horses mamtained for breeding 

purposes. 

4. (1) The Provincial C^ermnent may, by notification as aforesaid, 

appoint any persons it thinks fit to be inspectors, and 
Appointment of inspec- any qualified veterinary surgeons to be veterinary 
doners practitioners, under this Act, and to exercise and per- 

form, within any area prescribed by the notification, 
the powers conferred and duties imposed by this Act upon such officers 
respectively. 

(2) Evety person so appointed shall be deemed to be a public servant 
within the meaning of the Indian Penal Code. 


Powers of Inspector. 


5. An Inspector may, subject, to such rules as 
the Provincial Government may make in this bdialf,— - 
(o) enter and search any building, field or other place for the purpose of 
ascertaining whether there is therein any horse which is affected with dourine; [*]^ 
(b) prohibit, by order in writing, the owner or keeper of any horse, which 
in his opinion is affected with dourine, from using such horse for breeding pur- 
poses, pending examination by the veterinary practitioner ; 

®[(r) direct, by order in writing, the owner or keeper of any horse which, 
in the opinion of the Inspectors, is affected with dourine to remove it or permit 
it to be removed for the purpose of s^egaticm to a place specified in ffie order, 
and such direction shall be sufficient authority for the detention of the horse in 
that place for that purpose.] 


6. An Inspector issuing an order under section 5, ®* * shall forth- 

Duties of Insoector forward a copy of such order to the veterinary 

practiticHier. 

7. A veterinary practitioner receiving a copy of an order forwarded under 

Inspection of horses. ^ “ soon as possible after receipt of 

such copy; examine the horse mentioned therem, and 


may for such purpose enter any building, field or other place. 

Powers of veterinary b a 

practitioner. ”• 


veterinary practitioner may- 


(0) oincel any order issued under section 5, ** * ; or 

(&) if on microscopical examination ®[or by other scientific test] he finds 
that any horse is affected with dourine, — 

(1) _ in the case of an entire horse, cause it to be castrated, 

®[(ii) in the case of a mare, with the previous sanction of such authority, 
as the Provincial Government nj^y appoint in this behalf, or, if so empowered 
by the Provincial Government, without such sanction, cause it to be destroyed.] 

9. When any horse is castrated or destroyed under section 8, the market- 
value of «uch horse immediately before it became 
de^veT*^etc*^ affected with dourine shall be ascertained; and the 

Provincial Government shall pay as compensation to 

the owner thereof — 


LEa. EEF. 

1 The word “and” was omitted by sec. 2 of 
the Dourine (Amendment) Act (VIII of 
1920). 

^ This danse was added by 
oThe word and letter “danse (b)” were 
omitted by ibid,, see. 3. 

Cr. C. M.-I— 59 


4 The word and letter “danse (b)” were 
omitted by ibid., sec. 4. 

5 These words were inserted^ by ibid. 
oThis snb-danse was substituted by tbe 

Dourine (Amendment) Act (VIII) of X 92 o)> 
sec. 5. 
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(o) in the case of a mare which has been destrcqred, or of an entire horse 
wluch has died in consequence of castration, such market-value, and, 

(6) in the case of an entire horse which survives castration, half &e 
amount by which such value has been diminished owing to infection with dourine 

and castration. ► . .j 

10. (1) A veterinary practitioner may award, as compensation to be paid 

under section 9 in respect of each horse castrated or 
Setdenient of compensa- destroyed under section 8, a sum not exceeding two 

hundred and fifty rupees. 

(2) If, in die opinion of the vet^inary practitioner, the amount which 
riiould be paid as such compensation exceeds two hundred and fifty rupees, he 
shall report accordingly to the Collector, who shall decide the amount to be so 
paid. 

11. (1) The Provincial Government shall, by rules published in the Official 

Gazette, make provision for the constitution of a 
•Committees for hearing committee or committees for the hearing pf appeals 
appeals. decisions under section 10. 

(2) Such rules shall provide that not less than one me^er of any com- 
mittee constituted thereunder shall be a person not in the ^[service of the Crown] 
or of a local authority. 

. 12. Any owner may, within two months from the date of a decision under 
\ . ■ section lO, appeal against such decision to the com- 

' _ “ ■ - nuttee constituted in that bdialf by rules made under 

sectiqn ll,.and the decision of such coronuttee shall be final. 

13. (1) Whoever, bring an Inspector appointed tmder this Act, vexatiotwly 
and unnecessarily enters or searches any field, building 
Vemtious entries and or pther place, shall be punishable with imprisonment 

for a term which may extend to six months, or with 
fine which may extend to five hundred rupees, or with both. 

(2) No prosecution under this section shall be instituted after the expiry 
of three months from the date on which the offence has been committed. 

14. (1) The Provincial Government may make 
Rules. rules for the purpose of carrying into effect the pro- 

visions of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power such rules as aforesaid may — 

*[(o) regulate the exercise of the powers conferred on Inspectors under 
section 5 ;] 

regulate the action to be taken by veterinary practitioners under sec- 


(b) 

tron'8;** 

*[* 
(3) 




All such rules shall be published in the Offidal Gazette, and, on such 
publication, shall have effect as if enacted in this Act 

(4) In malting any rule under this se^^on the Provincial Government 
may direct that a breach of it shall be punishable with fine which may extend to 
fifty rupees. 

Penalties Whoever uses or permits to be used for 

breeding purposes — 

(o) any horse which has not been registered in accordance with the 
requirements of a notificatimi under section 3, or 

•[(&) any horse in- respect pf whitih an order under clause (b) or clause 
(g) of section 5 is in force,] 

LEG. KEF. » The word “and” was omitted by ttid. 

1 Subshttited for 'employ of Government’ 4 danse (o) was omitted by sec. 6 of tbe 

Domine (Amendment) Act (VIH of 1920). 
clause was substitated by aec. 8 of sThis clause was substituted for the oii* 
™ Eounne (Amendment) Act (Tin of ginal elaoses (6) and (c) by see. 6 of <6^ 
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shaU be punishable wi& fine which may amount, in the case of a first conviction, 

I® j the case of a second or subsequent conviction, to one 

hundred rupees. 

16. No suit, prosecution or other legal proceeding shall lie against any 
Protection to persons person for 'anything which is, in good faith done or 
acting under Act. intended to be done under this Act. 


THE DRAMATIC PERFORMANCES ACT (XIX OF 1876.)^ 


Year. 

j No. 

Short title. 

B.epcals and Amendments. 

1876 

XIX 

The Dramatic Performances 
Act, 1876 . 

Repealed in part X of 1914 ; Amended, 
IV of 1914 . 


Preamble, 
follows : 


'[\6th December, 1876. 

An Act for the better control of public dramatic performances. 
Whereas it is e:q>edient to empower the Government to prohibit public 
dramatic performances whidi are scandalous, defa- 
matory, seditious or obscene: It is hereby enacted as 


Short title. 

Local Extent 

2:t! « 


1. This Act may be called The Dramatic 
Performances Act, 1876. 

It extends to the whole of British India; • 

* 9|S 


2. In tixis Act "'Magistrate” means, in the Presi- 
**Magistrate” defined. dency-tows, a Magistrate of Pplice, and elsewhere 

• the Magistrate of the district. 

3. Whenever the Provincial Government is of 
Power to prohibit certain Opinion that any play, pantomime or other drama 

dramatic performances, performed or about to be performed in a public place 

is — 

(o) of a scandalous or defamatory nature, or 

(&) likely to excite feelings of disaffection to the Government established 
by law in British India [or British Burma],® or 

(c) likely to deprave and corrupt persons present at the performance, 
the Ptovincial Government, or- outside the Presidency-towns [* *]* the Pro- 
vincial Government or such Magistrate as it may empower in this behalf, may by 
order prohibit the performance. 

Explanation. — ^Any building or Miclosure to which the public are admitted 
to witness a performance on payment of money shall be deemed a “public place” 
vtithin the meaning of this section. 


ipor tke statement of Objects and Bea. 
sons, see Gazette of India, 1876, Pt, V, p. 
347; for Proceedings in Council, see 
Supplement, pp. 328, 343 and 1341. 

This Act has been declared, by notifica- 
tion under sec. 3 (a) of the Scheduled Dis- 
tricts Act, 1874 (XIV of 1874), to be^ in 
force in the following' Scheduled Districts, 
namely ; — 

The Districts of Ha!^aribagh;^ Lohardaga 
and Manbhum, and Pargana Dhalbhum and 
the Kolhan in the District of Singbhum. See 
OaeettHe of India, 1886, Pt. I, p. 504. The 
District of Lohardaga incladea at this time 


the present District of Palamau, which was 
separated in 1894; Lohardaga is now called 
the Banchi District, Calcutta Gazettey 1899, 
pt. I, p, 44, 

It has, with modifications and with the 
exception of sec. 12 , been declared in force 
in Upper Burma generally (except the Shan 
States) , by the Burma Laws Act, 1898 (XIII 
of 1898), sec, 4 ( 1 ) and Sch. I. 

2 The words “And it shall come into force 
at once” were repealed by , the Eepealing 
and Amending Act, 1914 (X of 19i4). 

8 Inserted by A. 0., 1937. 

4 The words “and Bangoon” omitted by 

im. 
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4. A copy of any such order may be ser\'ed on any person about to lake 

part in the perfonnance so prohibited, or on the owner 
Power to serve order of or occupier of any house, room or place in which such 
prohibition. • performance is intended to take place ; and any person 

on whom suck copy is served, and who does or 
willingly permits any act in disobedience to such order shall be punished on con- 
viction before a Magistrate with imprisonment for a term which may extend to 
three months, or with fine or with both. 

5. Any such order may be notified by proclamation, and a written or printed 

•a^ . ^ ,. . , notice thereof may be stuck up at any place or places 

o notity order. adapted for giving information of the order to the 

persons intending to take part in or to witness the performance so prohibited. 

Penalty for disobej-ing 6. Whoever after the notification of any such 
prohibition. order 

(a) tak^ part in the performance prohibited thereby or in any perfor- 
mance substantially the same as the performance so prohibited, or 

(J) in any manner assists in conducting any such performance, or 

(c) is in wilful disobedience to such order present as a spectator during 
the whole or any part of any such performance, or 

(d) being the owner or occupier, or having the use of any house, room or 
place, opens, keeps or uses the same for any such perfonnance, or permits the 
same to be opened, kept or used for any such performance, 

shall be punishable on conviction before a 'Magistrate with imprisonment 
for a term which may extend to three months, or with &ie, or with both. 

7. For the purpose of ascertaining the character of any intended public 
« r . c dramatic performance, the Provincial Government, or 
inf or- officer as it may specially empower inthis bdialf, 

may apply to the author, proprietor or.printer of the 
^kama about to be performed, or to the owner or occupier of the place in which 
it is intended to be performed, for such information as the Provincial Govern- 
ment or such officer thinks necessary. 

Ev^ person so applied to shall be bound to furnish the same to the best 
of his ability, and whoever contravenes this section shall be deemed to have com- 
initted an offence under section 176 of &e Indian Penal Code. 


Power to grant warrant 
to Police to enter and 
arrest and seize. 


8. If any Magistrate has reason to believe that any house, room or place is 
used, or is about to be used, for any performance pro- 
hibited under this Act, he may, by his warrant, 
authorize any officer of Police to enter with such 
assistance as may be requisite, by night or by day, 
and by force, if necessary, any such house, room or place, and to take into 
custody all persons whom he finds therein, and to seize all scenery, dresses and 
other articles found therein and reasonably suspected to have been used, or to be 
intended to be used, for the purpose of such performance. 

Saving of prosecutions ^9* No conviction under this Act shall ^r a pro- 
under Penal Code, sections sectution under section 124-A or section 294 of me 
124 -A and 2W. Indian Penal Code. 

Ift. Whenever it appears to the Provincial' Government that the provisions 
Power to prohibit drama- reqmrtd in any local area, it may 


tic performance in any local 
area» except under license. 


*] declare, by notification in the Official Gazette, 
that such provisions are applied to such area from a 
day to be fixed in the notification. 


, „ . LEG. REF. 
^Omitted by Act IV 011914. 


Sec. 10. — See U.B.R. {1897—1901) Vol. I. 

p. 368. 



469 


S. 3] 


The Drugs Act (XXIII of 1940 ), 


On jmd after (ky, the Provincial Government may order that no 
dramatic performance shall take place in any place of public entertainment within 
such area, except under a license to be granted by such Prmdncial Govenunent 
or such officer as it may specially empower in this behalf. ’ 

“nie Provincial Government may also order that no dramatic performance 
shall take place in any place of public entertainment within such area unless a 
copy of me piece, if and so far as it is written, or some sufficient account of its 
purport, if and so far as it is in pantomine, has been furnished, not less thanihree 
days before the performance, to the Provincial Government, or to such officer as 
it may appoint in this behalf. 

A copy of any order under this section may be served on any keeper of a 
place of public entertainment; and if thereafter he does, or willingly permits any 
act in disobedience to such order, he shall be punishable on conviction before a 
Magistrate with imprisonment for a term which may extend to three mon th s , or 
with fine, or vdth both. 

Powers exercisable by 

Governor-General. J • 

Exclusion of perform- * 12 . Nothing in this Act applies to any jatras 

ances at religious festivals, or perfomiances of a like kind at religious festivals. 


THE DEUGS ACT, (XXIII OF 1940). 


\iotk Aprils 1940. 

An Act to regulate the import^ manufacture^ distribution and sale of drugs. 
Whereas it is expedient to regulate the import into, and the manufacture, 
distribution and sale in, British India of drugs ; 

And whereas the Legislatures of all the Provinces have passed resolutions in 
terms of section 103 of the Gk>vernment of India Act, 1935, in relation to such,of 
the above-mentioned matters and matters ancillary thereto as are enumerated in 
List II of the Seventh Schedule to the said Act ; It is hereby enacted as follows: — 

CHAPTER I. 

Introductory. 

• Short title, extent and com- i. (i) This Act may be called The Drugs Act, 
mencement. 1 940. 

(a) It extends to the whole of British India, 

(3) It shall come into force at once ; but Chapter III shall take clFect only 
from such date as the Central Government may, by notification in the OfiS.cial 
Gazette, appoint in this behalf, and Chapter IV shall take effect in a particular 
Province only from such date as the Provincial Government may, by like notification, 
appoint in this behalf. 

2. The provisions of this Act shall be in addition 
derogation of, the Dangerous Drugs Act, 
not barred. 1930, and any other law for the time being in force, 

« - 3. In this Act, unless there is anything repugnant 

^ in the subject or context, — 

(a) “ the Board means the Drugs Technical Advisory Board constituted 
under section 5 ; 

(b) “ drug ’* includes all medicines for internal or external use of human 
beings or animals, and all substances intended to be used for or in the treatment. 


LEG. REF. Burma. See sec. 4 (x) & Sch. 1 of Burma Laws 

'Sec. II omitted by A.O.. 1937. Act (XIII of 1898). 

*'Ihis section docs not apply tc Upper 
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mitigation or prevention of disease in human beings or animals, other than 
and substances exclusively used or prepared for use in accordance with the Ayur- 
vedic or Unani systems of medicine ; 

(e) “ to import ”, with its grammatical variations and cognate expressions 
means to bring into British India ; ' ’ 

(d) “ patent or proprietary medicine ” means a drug which is a remedy or 
prescription prepared for internal or external use of human beings or animalg ^ an,j 
which is not for the time beir^ recognised by the Permanent Commission on 
Biological Standardisation of the League of Nations or in the latest edition of the 
BritiA Pharmacopoeia or the British Pharmaceutical Codex or any other Pharma- 
copoeia authorised in this behalf by the Central Government after consultation with 
the Board ; 

(e) “ prescribed” means prescribed by rules made under Chapter II or 
Chapter III by the Central Government, or under Chapter IV by the Provincial 
Government. 

4. Any substance specified as poisonous by rule made under Chapter III 
^ . or Chapter IV shall be deemed to be a poisonous 

P^^bon as to poisonous substance for the purposes of Chapter III or Chapter IV, 
suDstances. ^ > 

CHAPTER II. 

The Drugs Technical Advisory Board, the Central Drugs Laboratory and 
THE Drugs Consultative Committee. 


5. (i) The Central Government shall, as soon as may be, constitute a Board 
. ... u • 1 Aj (to be called the Drugs Technical Advisory Board) to 

■«5 Central Government and the Provincial 

■ Governments on technical matters arising out of the 

administration of this Act and to carry out the other fimctions assigned to it by 
this Act. 


(2) The Board shall consist of the following members, namely : 

(t) the Director-General Indian Medical Service, ex-officio," -who xTiall be 
Chairman ; 


(it) the Director of the Central Drugs Laboratory, ex-officio; 

(tit) the Director of the Central Research Institute, ex-officio ; 

(iv) the Director of the Imperial Veterinary Research Institute, Muktesar 
ex-offido ; ’ 

(») the Chief Chemist, Central Revenues, ex-offido : 

(m) two permns holding the appointment of Government Analyst un d er 
this Act, to be nominated by the Central Government j 

{mi) one pharmacologist and one pharmaceutical chemist to be fleeted by 
the Scientific Advisory Board of the Indian Research Fund Association : ^ 

{mil) three persons to be elected by the Medical Council of rnHia two of 
whom shall be firom among teachers of medicine or therapeutics on the staff of a 
university or college in British India providing a course of study which qualifies 
for admission to the examination for a degree which is a recognised quaMcation 
under the Indian Medical Council Act, 1933, and one shall be a registered medical 
practitioner not being a servant of the Grown ; 

{ix) one member of the pharmaceutical profession to be nominated by the 
Central Government ; ^ 


(*) tyvo persons to be elected by the Council of the Indian Chemical Society • 
{xi) one person to be elected by the Central Council of the Tr^i^lian Medi^ 
Association and one person to be elected by the branches in Tndi’a of the British 
Medical Association. 


(3) Tht nonmmted a^ dccted members of the Board shaU hold office for 
three years, but shall be eligible for re-nomination and re-election. 

(4) The :^ard may, subject to the previous approval of the Central Govern- 
ment, make by-law fixing a quorum and regulating its own procedure and the 
rnnduct of all business to be transacted bv it. 
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(5) The Board may constitute sub-committees and may appoint to such 
sub-committees for such periods, not exceeding three years, as it may decide, or 
temporarily for the consideration of particular matters, persons who are not members 
of the Board. 

(6) The functions of the Board may be exercis^ notvdthstanding any vacancy 
therein. 

(7) The Central Government shall appoint a person to be secretary of the 
Board and shall provide the Board with such clerical and other staiGf as the Central 
Government considers necessary. 

6. (i) The Central Government shall, as soon as may be, establish a Central 

™ ,, IT.. T 1. Drugs Laboratory under the control of a Director to be 

The Central Drugs Labo- by the Central Government, to carry out 

the functions entrusted to it by this Act or any rules 

made under this Chapter : 

Provided that, if die Central Government so prescribes, the functions of the 
Central Drugs Laboratory in respect of any drug or class of drugs shall be carried 
out at the Central Research Institute, Kasauli, or at, any other prescribed Labo- 
ratory and the fimctions of the Director of the Central Drags Laboratory in respect 
of such drug or <^ss of drags diall be exercised by the Director of that Institute or 
of that other Laboratory, as the case may be. 

(a) The Central Government may, after consultation with the Board, make 
rules prescribing— 

(a) the’ functions of the Central Drags Laboratory ; 

(b) the procedure for the grant of certificates of registration imder this Act 
by the smd Laboratory in reject of patent or proprietary medicines not having 
delayed on the label or container thereof the true formula or list of in^edients 
contained therein in a manner readily intelligible to members of the medical pro- 
fession, the forms of such certificates and the fees payable therefor ; 

(c) the procedure for preserving the secrecy of the formulae of patent or pro- 
prietary medicines when disclosed to the said Laboratory under this Act ; 

(d) the procedure for the submission to the said Laboratory tmder Chapta: 
IV of samples of drugs for analysis or test, the forms of the Laboratory’s reports 
thereon and the fees payable in respect of such reports ; 

(e) such other matters as may be necessary or expedient to enable the said 
Laboratory to carry out its functions ; 

(/) the matters necessary to be prescribed for the purposes of the proviso 
to sub-section (r). 

7 (t) The Central Government may constitute an advisory cormnittee to be 

. called “ the Drugs Consultative Committee ” to advise 

Drugs CJonsultative CJom- Central Government^ the Provincial Governments 
*“****• s^nA the Drugs Technical Advisory Board on any matter 

to secure uniformity throughout the Provinces in the administration of this 

fa'l The DruBS Consultative Committee shall consist of two representatives 
of the Central Government to be nominat^ by that C^vernm^t and one repre- 
smmtive of each Provincial Government to be noimnated by the Provmaal Govern- 
ment concerned. . „ . t.ii xi. -jxj 

ro'i The Drugs Consultative Committee shall meet when required to do so 

by the Central Gov^ment and shall have power to regulate its own procedure. 

CHAPTER III. 

Import of Drugs- 

8 f il For the purposes of this Chapter the expression “ stodard quality » 

O. rui r r applied to a drug means that the dn^ comphes 

Standards of quaKty. Standard set out in the Schedule, 
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(2) The Central Grovemment, after consultation with the Board and after 
giving by notification in the official Gaaette not less than three months’ notice of 
its intention so to do, may by a like notification add to or otherwise amend the 
Schedule for the purposes of this Chapter, and thereupon the Schedule shall be 
deemed to be amended accordingly. 


Misbranded drugs. 


g. For the purposes of this Chapter a drug shall 
be deemed to be misbranded — 


(a) if it is an imitation of, or substitute for, or resembles in a manner likely 
to deceive, another drug, or bears upon it or upon its label or container the name of 
anodier drug, unless it is plainly and conspicuously marked so as to reveal its true 
character and its lack of identity with such other drug ; or 

(J) if it purports to be the product of a place or country of which it is not 
truly a product; or 

(c) if it is imported under a name which belongs to another drug ; or 
(<f) if it is so coloured, coated, powdered or polished that damage is concealed, 
or if it is made to appear of better or greater therapeutic value than it really is ; or 
(«) if it is not labelled in the prescribed manner ; or 
(f) if its label or container or anything accompanying the drug bears any 
statement, design or device which makes any false claim for the drug or wMch is 
false or misleading in any particular ; or 


(g) if the label or container bears the name of an individual or company 
purporting to be_ the manufacturer or producer of the drug, which in^vidual or 
company is fictitious or does not exist. 


PtobiUtion 
cotain drags. 


of import of 


10 . From such date as may be fixed by the 
Central Goveamment by notification in the Official 
Gazette, in this bdialf, no person shall import — 

(a) any drug which is not of standard quality ; 

(i) any misbranded drug ; 

(c) any drug for the import of which a licence is prescribed, otherwise than 
under, and in accordance with, such licence ; 


(d) any patent or proprietary medicine, tinless there is displayed in the 

prescribed manner on the label or container thereof either the true formula or list 
of ingredients contained in it in a manner readily intelligible to members of the 
medical profession, or the number of the certificate of registration grant^ in the 
prescribed manner in req)ect of such medicine by the Central Drugs Laboratory 
after being correctly informed of the formula of such tnei^iriTif ; ^ 

(e) any drug which by means ofany statement, design or device accompanying 

it or by any other means, purports or claims to cure or mitigate any such disea s e 
or ailment, or to have any such other effect, as may be prescribed ; 

(f) any drug the import of which is prohibited by rule made under this 
Chapter ; 


Provided ^t nothing in this section shall apply to the import, subject to 
prescribed conditions, of small quantities ofany drug for the purpose of examination 
test or analysis or for personal use : 


Provided further that the Central Government may, after consultation with 
the ^ard, by notification in the official Gazette, permit, subject to any conditions 
qiecified in the notification, the import of any drug or class of drugs not being of 
standard quality. ^ 


ExpUmati<m.—Tii& formula or list of ingredients mentioned in clause (d) .ball 
be deemed to be true and a sufficient compliance with that sub-clause if without 
disclosing a fuU and detailed recipe of the ingredients, it indicates cor^tly all 
potent or poisonous substances contained therein together with an approximate 
statement of the composition of the medicine. 
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(l) The law for the time being in force relating to sea customs and to 
goods, the import of which is prohibited by section 18 
AppUcation of law relating of the Sea Customs Act, 1878, shall, subject to the 
CultorT^ffi^ provision of section 13 of this Act apply in respect of 

drugs the import of which is prohibited under this 
Chapter, and officers of customs and officers empowered under that Act to perform 
the duties imposed thereby on a Customs Collector and other officers of Customs, 
shall have the same powers in respect of such drugs as they have for the time being 
in respect of such goods as aforesaid. 

(2) Without prejudice to the provisions of sub-section (i), the Customs 
Collector, or any servant of the Crown authorised by the Provincial Government in 
this behalf, may detain any imported package which he suspects to contain any 
drug the import of which is prohibited under this Chapter, and shall forthwith 
report such detention to the Director of the Central Drugs Laboratory and, if 
required by him, forward the package or samples of any suspected drug found 
therein to the said Laboratory. 

12. (i) The Central Government may, after consultation with the Board 
and after previous publication by notification in the 
Power of Central Govern- Official Gazette, make rules for the purpose of giving 

effect to the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such rules 


ment to make rules. 


may — 

(a) specify the drugs or classes of drugs for the import of which a licence is 
required, and prescribe the form and conditions of such licences, the authority 
empowered to issue the same, and the fees payable therefor ; 

(b) prescribe the methods of test or analysis to be employed in determining 
whether a drug is of standard quality ; 

(c) prescribe, in respect of biological and organometallic compounds, the 
units or methods of standardisation ; 

{d) specify the diseases or ailments which an imported drug may not purport 
or claim to cure or mitigate and such other effects which such drug may not purport 
or claim to have ; 

(e) prescribe the conditions subject to which small quantities of drugs, the 
import of which is otherwise prohibited under this Chapter, may be imported for 
the purpose of examination, test or analysis or for personal use ; 

(/) prescribe the places at which drugs may be imported, and prohibit their 
import at any other place ; 

(g) require the date of manufacture and the date of expiry of potency to be 
clearly and truly stated on the label or container of any specified imported drug or 
class of such drug, and prohibit the import of the said drug or class of drug after the 
expiry of a specified period from the date of manufacture ; 

(A) regulate the submission by importers, and the securing, of samples of 
drugs for examination, test or analysis by the Central Drugs Laboratory, and 
prescribe the fees, if any, payable for such examination, test or analysis ; 

(i) prescribe the evidence to be supplied, whether by accompanying docu- 
ments or otherwise, of the quality of drugs sought to be imported, the procedure of 
officers of Customs in dealing with such evidence, and the manner of storage at 
places of import of drugs detained pending admission ; 

(j) provide for ffie exemption, conditionally or otherwise, from all or any 
of the provisions of this Chapter and the rules made thereunder of drugs imported 
for the purpose only of transport through, and export from, British India ; 

(k) prescribe the conditions to be observed in the packing in bottles, packages 
or other containers of imported drugs ; 

(/) regulate the mode of labelling drugs imported for sale in packages, aiui 
prescribe the matters which shall or shall hot be included in such labels ; 

(ot) prescribe the maximum proportion of any poisonous substance which 
may be added to br contained in any imported drug, prohibit the import of any 
drug in which that proportion is exceeded, and specify substances which shall be 
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deemed to be poisonous for the purposes of this Chapter and the rules made there- 
under I 

(n) require that the accepted scientific name of any specified drug sha ll be 
displayed in the prescribed manner on the label or wrapper of any imported patent 
or proprietary medicine containing such drugs ; 

{0) provide for the exemption, conditionally or otherwise, from all or any 
of the provisions of this Chapter or the rules made thereunder of any specified 
drug or class of drugs. 

13. (i) Whoever contravenes any of the provisions of this Chapter or of any 

Offences made thereunder shall, in addition to any penalty 

to which he may be liable under the provision of sec- 
tion II, be punishable with imprisonment which may extend to one year, or with 
fine which may extend to five hundred rupees, or with both. 

(2) Whoever, having been convicted under sub-section ( i), is again convicted 
under that sub-section shall, in addition to any penalty as aforesaid, be punishable 
with imprisonment which may extend to two years, or with fine which may extend 
to one thousand rupees, or with both. 

14. Where any offence punishable under section 13 has been committed, 

Confiscation. consignment of the drug in respect of which the 

offence has been committed shallbe liable to confiscation. 

15. No Court inferior to that of a Presidency Miagistrate or of a Magistrate 

Jurisdiction ^ “ offence punishable under 

section 13. 

CHAPTER IV. 

Manufacture, Sale and Distribution of Drugs. 

16. (i) For the purposes of this Chapter the expression “ standard quality ” 
StandaKJsofquaEty. • • wh^ appUed to a drug meam Aat the drug compUes 

With the standard set out in the Schedule. 

(2) The Provinci^ Government, after consultation with the Board and 
aftCT giving by notification in the Oi^cial Gazette not less than three ihonths’ 
irotice of its intention so to do, may by a like notification add to or otherwise 
me Schedule for the purposes of this Chapter, and thereupon the Schedule gT»all be 
deemed to be amended accordingly. 

Misbranded drugs. , ^OT the purposes of this Chapter a drug shall 

be deemed to be misbranded — 

\ci) if it is an imitation of, or substitute for, or resembles in a manner likely 
to deceive, another drug, or bears upon it or upon its label or container the 
ot another drug, unless it is plainly and conspicuously marked so as to reveal its true 
character and its lack of identity with such other drug ; or 

(6) if it purports to be the product of a place or country of which it is not 
truly a product ; or 

(0 if it is sold, or offered or exposed for sale, under a name which belongs 
to another drug ; or ° 

•n., ^ coloured, coated, powdered or polished that damage is concealed 

or It it IS made to appear of better or greater therapeutic value than ifreally is : or 

W Y It IS not labelled in the prescribed manner ; or 

or container or anything accompanying the drug bears any 
statement, design or device which makes any false claim for the drug or which is 
laise or misleadmg in any particular ; or . 

^ " container bears the name of an individual or company 

“^"^acturer or product of the drug, which individual or 
company is fictitious or . does not adst, 

_ . .18. From such date as may be fixed by the Pro- 

vmcial Government by notificatipn in the Official 
and sale of c^tam drugs. G^ette in this behalf, no person shSl himself or by apy 

other person on his behalf— 
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(a) manufacture for sale or sell, or stock or exhibit for sale, or distribute- 

(1) any drug which is not of standard quality ; 

(ii) any misbranded drug ; 

(iii) any patent or proprietary medicine, unless there is displayed in the 
prescribed manner on the label or container thereof either the true formula or list 
of ingredients contained in it in a manner readily intelligible to members of the 
medical profession, or the number of the certificate of registration granted in the 
manner prescribed by the Central Government, in respect of such medicine’ bv the 
Central Drugs Laboratory after being correctly informed of the formula of such 
medicine ; 

_ _ (iv) any drug which by means ofany statement, design or device accompany. 

mg It or by any other means, purports or claims to cure or mitigate any such disease 
or ailment, or to have any such other effect as may be prescribed : 

(v) any drug, in contravention of any of the provisions of this Chapter or 
any rule made thereunder ; - . * ^ 

(b) sell, or stock or exhibit for sale, or distribute any drug which has been 
imported or manufactured in contravention of any of the provisions of this Act or 
any rule made thereunder ; 

(c) manufacture for sale, or sell, or stock or exhibit for sale, or distribute any 

drug, except under, and in accordance with the conditions of, a issued for 

such purpose under this Chapter : 

Provided that nothing in this section shall apply to the manufecture subiect 
to prescribed conditions, of small quantities ofany drug for the purpose of ex^- 
nation, test or analysis : 

Provided further that the Provincial Government may, after consultation 
with the Board, by notification in the Official Gazette, permit, subject to any 
conditions specified in the notification, the manufacture for sale, sale or distribution 
of any drug or class of drugs not being of standard quality. 

Explanation.— The formula or list of ingredients mentioned in sub-clause (m) 
of clause (a) shall be deemed to be true and a sufficient compliance with that sub- 
clause if, without disclosing a full and detailed recipe of the ingredients, it in/lipqtfs 
correctly all the potent or poisonous substances contained thpr pi T; together with an 
approxinoate statement of the composition of the 

19. (i) Save as hereinafter provided in this section, it shall be no defence in a 
prosecution under this Chapter to prove merely that 
• ■ ^ the accused was ignorant of the nature, substance or 

quahty of the drug m respect of which the offence has been committed or of the 
circumstances of its manufacture or import, or that a purchaser, having bought 
only for the purpose of test or analy^, has not been prejudiced by the s ale, ° 

(2) For the purposes of section 18 a drug shall not be deemed to be mis- 
branded or to be below standard quality only by reason of the feet that— 

(a) there has been added thereto some innocuous substance or ingredierit 
because the same is required for the manufacture or preparation of the drug as an 
article of commerce in a state fit for carriage or consumption, and not to inrre^'se 
the bulk, weight or m^ure of the drug or to conceal its inferior q uali ty or other 
defects ; or 

( 4 ) in the process of manufacture, preparation or conveyance some extra- 
neous substance has unavoidably become intermixed with it, provided that this 
clause shall not apply in relation to any sale or distribution of the drug occurring 
after the vendor or distributor became aware of such intemuxture. 

(3) A person, not being the manufacturer of a drug or his agent for the 
distribution thereof, shall not be liable for a contravention of section 18 ifhe prov es 

(a) that he did not know, and could not with reasonable dilig/.n/»f have 
ascertained, that the drug in any way contravened the provisions of section 
and that the drug while in his possession remained in the same state as when he 
acquired it ; or 

( 4 ) that he acquired the drug fi-om a person residoit in British Tmtia under 
a written warranty in the prescribed form and signed by such person that the 
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does 'not in any way contravene the provisions of section i8, and that the drug 
while in his possession remained in the same state as when he acquired it : 

Provided that a defence under clause (6) shall be open to a person only— 

(1) if he has, within seven days of the service on him of the summons, sent to 
the Injector a copy of the warranty with a written notice sUting that he intends 
to rely upon it and giving the name and address of the warrantoi , and 

(it) if he proves that he has, within the same period, sent written notice of 
such intention to the said warrantor. 

20. The Provincial Government may, by notification in the Official Gazette, 

appoint such persons as it thinks fit, having the prescribed 
Government Analysts. qualifications, to be Government Analysts for^ such 

areas and in respect of such drugs or classes of drugs as may be specified in the 
notification : 

Provided that a servant of the Grown serving under the Central Government 
or another Provincial Government shall not be so appointed without the previous 
consent of the Government under which he is serving. 

21. (i) The Provincial Government may, by notification in the Official 

Gazette, appoint such persons as it thinks fit, having the 
Impectors. prescribed qualifications, to be Inspectors for the 

purposes of this Chapter within such local limits as it may assign to them respectively: 

Provided that no person who has any financial interest in the manufacture, 
import or sale of drugs shall be appointed to be an Inspector under this sub-section. 

(2) Every Inspector shall be deemed to be a public servant within the 
meaning of the Indian Penal Code, and shall be officially subordinate to such 
authority as the Provincial Government may specify in this behalf. 

22. Subject to the provisions of, section 23 and of any rules made by the 

_ ^ Provincial Government in this behalf, an Inspector 

Powers of nspcc rs. within the local limits for which he is appointed— 

(a) inspect any premises wherein any drug is being manufactured and in 
the case of sera, vaccines and any other drug prescribed in this behalf the plant 
and process of manufacture and the means employed for standardising and testing 
the drug ; 

(4) taking samples of any drug which is being manufactured, or being sold 
or stocked or exhibited for sale, or is being distribute ; 

(c) where he has reason to believe ffiat any drug which is being manufactured 
for sale, or being sold or is stocked or exhibited for sale, or is being distributed, 
contravenes any of the provisions of section i8, order in writing the person, in 
whose possession such drug may be, not to dispose of any stock of such drug for a 
specified period not exceeding ten days, or, unless the alleged contravention is such 
that the defect may be removed by the possessor of the drug, seize the stock of such 
drug : 

Provided that the Inspector shall not take any action under this clause unless 
he has reported the facts to the District Magistrate or the Chief Presidency Magis- 
trate and has been authorised by such'Magistrate to take such action ; 

{d) for any of the aforesaid purposes enter at all reasonable times, with such 
assistants, if any, as he considers necessar^^ any premises wherein, any drug is being 
manufactured, or being sold, or is stocked or exhibited for sale, or is kept for distri- 
bution; 

(e) exercise such other powers as may be necessary for canrying out the 
purposes of this Chapter or any rules made thereunder. 


23. (i) Where an Inspector takes any sample of a drug under this Chapter, 

Pwccdunsofimpectoa. he sM tender the fair price thCTeof and may require 

a wntten acknowledgment therefor. 


(2) l^ere the price tendered under sub-section (i) is refused, or where the 
Inspector seizes the stock of any drug under clause («) of section 22, he shall tender 
a reedpt therefor in the prespribed foiHL 
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(3) Where an Inspector takes a sample of a drug for the purpose of test or 
analysis, he shall intimate such puiT)ose in ■wiiting in the prescribed form to the 
person from whom he takes it and, in the presence of such person unless he wilfully 
absents himself, shall divide the sample into four portions and effectively seal and 
suitably mark the same and permit such person to add his own seal and mark to 
all or any of the portions so sealed and marked : 

Provided that where the sample is taken from premises whereon the drug 
is being manufactured, it shall be necessary to divide the sample into three portions 
only : 

Provided further that where the drug is made up in containers of small 
volume, instead of dmding a sample as aforesaid, the Inspector may, and if the 
drug be such that it is likely to deteriorate or be otherwise damaged by exposure 
shall,^ take three or four,' as the case may be, of the said containers after suitably 
marking the same and, where necessary, sealing them. 

^ (4) The Inspector shall restore one portion of a sample so divided or one 
container, as the case may be, to the person from whom he takes it, and shall 
retain the remainder and dispose of the same as follows : — 

(z) one portion or container he shall forthwith send to the Government 
Analyst for test or analysis ; 

(ii) the second he shall produce to the Court before which proceedings, 
if any, are instituted in respect of the drug ; and 

(Hi) the third, where taken, he shall send to the warrantor, if any, named 
under the proviso to sub-section (3) of section 19. 

(5) Where an Inspector takes any action under clause ( c) of section 22, — 

(a) he shall use all despatch in ascertaining whether or not the drug contra- 
venes any of the provisions of section 18 and, if it is ascertaiifed that the drug docs 
not so contravene, forthwith revoke the order passed under the said clause or, as 
the case may be, tal^ such action as may be necessary for the return of the stock 
seized ; 

(b) if he seizes the stock of the drug, he shall as soon as may be inform a 
Magistrate and take his orders as to the custody thereof ; 

(c) without prejudice to the institution of any prosecution, if the alleged 
contravention be such that the defect may be remedied by the possessor of the 
drug, he shall, on being satisfied that the defect has been so remedied, forthwith 
revoke his order under the said clause. 

24. Every person for the time being in charge of any premises whereon any 

drug is being manufactured or is kept for sale or distri- 
Fersons bound to disclose bution shall, on being required by an Inspector so to do, 
plaw where dmgs are manu- legally bound to disclose to the Inspector the place 
factured or ep . where the drug is being manufactured or is kept, as the 

case may be. 

25. (i) The Government Analyst to whom a sample of any drug has been 

submitted for test or analysis under sub-section (4) of 
Reports of Government Ana- section 23, shall deliver to the Inspector submitting it 

a signed report in triplicate in the prescribed form. 

(2) The Inspector on receipt thereof shall deliver one copy of the report to 
the person from whom the sample was taken and another copy to the warrantor, 
if any, named under the proviso to sub-section (3) of section 19, and shall retain the 
third copy for use in any prosecution in respect of the sample. 

(3) Any document purporting to be a report signed by a Government 
Analyst under this Chapter shall be evidence of the facts stated therein, and such 
evidence shall be conclusive unless thepeison from whom the sample was taken or the 
said warrantor has, within twenty-eight days of the receipt of a copy of the report, 
notified in writing Ae Inspector or the Court before which any proceedings in r^pect 
of the sample are pending that he intends to adduce evidence in controversion of 
the report. 
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(4) Unless the sample has already been tested or analys^ in the Central 
Drugs Laboratory, where a person has under sub-section (3) notified his intention 
of adducing evidence in controversion of a Government Analyst’s report, the Court 
may, of its own motion or in its discretion at the request either of the complainant 
or the accused, cause the sample of the drug produced before the Magistrate under 
sub-section (4) of section 23 to be sent for test or aiudysis to the said Laboratory, 
\vhich shall make the test or analysis and report in writing signed by, or under the 
authority of, the Director of the Central Drugs Laboratory the result thereof, and 
such report shall be conclusive evidence of the facts stated therein. 

(5) The cost of a test or analysis made by the Central Drugs Laboratory 
under sub-section (4) shall be paid by the complainant or accused as the Court 
shall direct. 


26. Any person shall, on application in the prescribed manner and on payment 
L r j 1.1 j of *0 prescribed fee, be entitled to submit for test or 

Government Analyst any drug purchased 
by hun and to receive a report of such test or analysis 
signed by the Government Analyst. 

27. Whoever himself or by any other person on his behalf manufactures for 

sale, sells, stocks or csdiibits for sale, or distributes any 
Penalty for manufacture, drug in contravention of any of the provisions of this 
sale, etc., togs in contra- Chapter or any rule made thereunder shall be punishable 
vention of this Chapter. imprisonment which may extend to one year, or 

with fine which may extend to five hundred rupees, or with both. 

. 28. (i) Whoever, in respect of any drug sold by him w'hether as principal 
Penalties for giving false or agent, gives to the purchaser a false warranty that the 
warranty or misuse • of drug does not in any way contravene the provisions 
warranty. of section 1 8 shall, unless he proves that when he gave 

the warranty he had good reason to believe the same to be true, be punishable with 
imprisonment which may extend to one year, or with fine which may extend to 
five hundred rupees, or with both. 

(2) Whoever applies or permits to be applied to any drug sold, or stocked 
or exhibited for sale, by him, whether on the container or label or in any other 
manner, a warranty given in respect of any other drug, shall be punishable with 
imprisonment which ]^y extend to one year, or with fine which may extend to five 
hundred rupees, or with both. 

29. Whoever uses any report of a test or analysis made by the Central Drugs 
Laboratory or by a Govermnent Analyst, or any extract 
Penalty for use of Govern- fixjm such report, for the purpose of advertising any 
n^t^^yst’s report for drug, shall be punishable with fine wWch may extend to 

five hundred rupees. 


advertising. ' 


30. Whoever having been convicted of any offence under section 27 or section 

28 or section 29, is again convicted of an offence under 
^ subsequent of- the same section shall be punishable with imprisonment 
which may extend to two years, or with fine which may 
extend to one thousand rupees, or with both. 

31 . Where any person has been convicted under this Chapter for contravening 

Con&caiion. provision of this Chapter or any rule made 

, , thereunder as may be specified by rule made in this 

the stock of the drug in respect of which the contravention has been made 
shall be liable to confiscation. 


Cognizance of offences. . 3 ^; (i) No prosecution under this Chapter shall 

^ be instituted except by an Inspector. 

nf of a Presidency Magistrate or of a Magisirate 

of the fmt shaU try au office punishable und^ this Chapter. 

Contained in this Chapter shall be deemed to prevent any 
an prosecuted under any other law for any act or omission which 
constitutes an offence against this Chapter, 
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gg. (i) The Provincial Government may, after consultation with the Board 
and after previous publication by notification in the 
Power ofProvmdal Govern- official Gazette, make rules for the purpose of giving 
meat to make rules. effect to the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such rules 

may — 

(a) provide for the establishment of laboratories for testing and analysing 

drugs ; 

( 4 ) prescribe the qualifications and duties of Government Analysts and the 
qualifications of Inspectors ; 

(c) . prescribe the methods of test or analysis to be employed in determining 
whether a drug is of standard quality ; 

(d) prescribe, in respect of biological and organometallic compounds, the 
units or methods of standardisation ; 

(e) prescribe the forms of licences for the manufacture for sale, for the sale 
and for the distribution of drugs or any specified drug or class of drugs, the form 
of application for such licences, the conditions subject to which such licences may 
be issued, the authority empowered to issue the same and the fees payable therefor ; 

(/) specify the diseases or ailments which a drug may not purport or claim 
to cure or mitigate and such other effects which a drug may not purport or claim 
to have ; 

(5) prescribe the conditions subject to which small quantities of drugs 
may be manufactured for the purpose of examination, test or analysis ; 

(A) require the date of manufacture and the date of expiry of potency to be 
clearly and truly stated on the label or contmner of any specified drug or class of 
drugs, and prohibit the sale, stocking or exhibition for sale, or distribution of the 
said drug or class of drugs after the expiry of a specified period from the date of 
manufacture or after the expiry of the date of potency ; 

(i) prescribe the conditions to be observed in the packing in botties, packages 
and other containers of drugs, and prohibit the sale, stocking or exhibition for sale, 
or distribution of drugs packed in contravention of such conditions ; 

(j) regulate the mode of labelling packed drugs, and prescribe the matters 
which shall or shall not be included in such labels ; 

(k) prescribe the maximum proportion of any poisonous substance which 
may be add^ to or contained in any drug, prohibit the manufacture, sale or stocking 
or edxibition for sale, or distribution of any drug in which that proportion is exceeded 
and specify substances which shall be deemed to be pbisonous for the purposes of 
this Chapter and the rules made thereunder ; 

( l ) requi-e that the accepted scientific name of any specified drug shall be 
display^ in the prescribed manner on the label or wrapper of any patent or pro- 
prietary medicine containing such drug i 

(m) prescribe the form of warranty referr^ to in sub-section (i) of section 19; 

(n) regulate the powers and duties of Inspectors ; 

(0) prescribe the forms of report to be given by Government Analysts, and 
the manner of application for test or analysis under section a6 and the fees payable 

therefor ; , 

(p) specify the offences against this Chapter or any rule made thereunder m 
relation to which the stock of the drug shall be liable to confiscation under sec- 


tion 31 i 

(q) provide for the exemption, conditionally or otherwise, from all or any 
of the provisions of this Chapter or the rules noade thereunder of any specified drug 


or dass of drugs. 

24 No suit, prosecution or other legal proceeding shall he against any pe^n 
Protection to persons acting for anting which is in go^ faith done or mtended 
under this Chapter. to be done under this Chapter. 
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[Seal. 

THE SCHEDULE. 

(She sections 8 and 16.) 

Standards to be complied with by imported drugs and ly drugs manufactured for sale, sold, 
stocked or exhibited for sale, or distributed. 


Glass of drug. 


Standard to be complied with. 


t. Patent or proprietary medicines 


2. Substances commonly known as vac- 
cines^ sera^ toxins, toxoids, antitoxins, 
and antigens and biological products of 
such nature. 

3. Vitamins, hormones and analogous 
products. 


4. Other drugs' 


The formula or list of ingredients displayed in the 
prescribed manner on the label or container, or 
the formula disclosed to the Central Drugs Labor- 
atory. as the case may be. 

The standards maintained at the National Institute 
for Medical Research, London, and such further 
standards of strength quality and purity as may 
be prescribed. 

The standards maintained at the National Institute 
for Medical Research, London, and such further 
standards of strength quality and purity as may 
be prescribed. * 

The standards of identity, purity and stren^ 
specified in the latest edition of the British 
Pharmacopoeia or the British Pharmaceutical 
Codex or any other prescribed pharmacopoeia, 
or adopted by the Permanent Commission on 
Biological Standardisation of the League of 
Natioxis. 


THE ELECTIONS OFFENCES AND INQUIRIES ACT 
(XXXIX OF 1920)." 

\Rep. in part by Act I of 1938.] 


CONTENTS. 


Sections. 

Pbeuminaby. 

1. Short title and extent. 

PART I 

[Rep. by Act I of 1938,] 

PART n. 

Rleotion inquiries and oth^r matters. 

4. Definitions. 

5. Powers of commissioners. 

6. Application of Act I of 1872 to in- 

quiries. 

7. Documentary evidence. 


Sections. 

8. Obligation of witness to answer any 

certificate of indemnity, 

9. Appearance by pleader. 

10. Expenses of witnesses. 

11. Costs and pleaders’ fees, etc. 

12. Execution of orders as to costs, 

13. Disqualification of persons found 

^ilty of election offences. 

14. Maintenance of secrecy of voting. 

15. Spedal provision as to elections under 
Government of India Act, 1935. 


\Mh September, 1920. 

An Act to prorAde for the punishment of malpractices in connection with elec- 
tions, and to make further provisions for the conduct of inquiries in regard 
to disputed elections to legislative bodies constituted under the Government 
of India Act ^[or the Government of India Act, 1935], 

Whereas it is expedient to provide for the punishment of malpractices 
in connection with elections, and to make further provision for the conduct of 
inquiries in regard to ^sputed elections to legislative bodies constituted under 
the Government of India Act ®[or the Government of India Act, il93S] ; It is 
hereby enacted as follows : — 


LEG. REP. 

iPor Statement of Objects and Reasons, 
m Gazette of India, 1920, Pt. V, p. 134; 
for Report of Select Committee, see ibid.. 


1920, Pt. V, p. 177 and for Proceedings in 
Council, see ibidr,, 1920, Pt. VI, pp. 1004 and 
1146. 

» Inserted by A.O., 1937. 
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Preliminary. 


Short title aid extent. (1) This Act may be called The Indian 

, I^CTIONS Offences AND Inquiries Act. 1920: and 
(2) It extends to the whole of British India 


PART I. 

Amendment of the Indian Penal Code and Code of Criminal Procedure. 

[Rep. by Act I of 1938.] 

PART II. 

Election Inquiries and other matters. 


Oefinitious. 


4. In this Part, unless there is anything repug- 
nant in the subject or context, — 

(a) “costs” means all costs, charges and eiqpenses of, or incidental to, an 
inquiry; 


^[(&) “election” means an election to a Chamber of any Legislature or 
Legislative Council constituted under the Government of India Act or the 
Grovemment of India Act, 1935] ; 

(c) “inquiry” means an inquiry in respect of an election by Commis- 
sioners appointed fpr that purpose by the Governor-General *[or] Governor 

(d) “pleader” means any person entitled to appear and plead for another 
in a Civil Court, and includes an advocate, a vakil, and an attorney of a High 
Court. 


5. Commisrioners appointed to hold an inquiry shall have the powers 
£ /- • which are vested in a Court under the Code of Civil 

*** Commis- Procedure, 1908, when trying a suit in respect of the 

following matters: — 

(o) discovery and inspection. 

{b) enforcing the attendance of witnesses, and requiring the deposit of 
their eirpenses, 

(c) compelling the production of documents, 

(d) examining witnesses on oath, 

(e) granting adjournments, 

.(/) reception of evidence taken on afSdavit, and 
(ff) issuing commissions for the examination of witnesses, 
and may summon and examine suo mofu any person whose evidence appears 


I Cl. (Z») of 3^. 4 substituted by A.0.^ 
1937. 

21 x 1 cL (c) of see. 4 word ^or’ inserted and 
words 'or Ldeutenant-Covemor’ omitted by' 
A.O., 1937. 


SEa 1: Election petition— New Act 

OOACING INTO FORCE— -EPPEOT ON PENDINa PRO' 
OEEDiNO.— An election to tbe presidentship 
of a District Board was made in Eebruary, 
1930. A petition was £led contesting the 
validity of tbe election on the ground that 
the person dected was disqualided to hold 
the office by virtue of his being a salaried 
officer within the meaning of sec. 13fcf. of the 
Madras Local Boards Act, 1920. During the 
pendency of the Section petition, l&dras 
Act XL of 1930, came into force, Held, (1) 
that sec, 54 (2) of the Act XI of 1930 is not 
a declaratory provision so as to apply to an 
Section held under the old Act of 1920. 
Miming of dedaratory enactment discoss- 

Cr* C 


ed. (2) That even assuming sec. 54 is of a 
declaratoiy nature the jurisdiction of the 
Court to deal with pending pzoeeediog re- 
mains unaffected and the procedure pres- 
cribed by the second proviso to sec. 54 (2) 
need not be pursued. 54 Mad. 627=130 I. 
C. 177=33 L.W. 168=1931 M. 83=60- M.L. 
J. 191. By the Govemmeut of India (Adap- 
tation of Indian Laws) Order, 1937, the 
Election Offences and Inquiries Act XXXIX 
of 1920 has been amended so as to come in- 
to line with the new Government of India 
Act, 1935. The words "or Lieutenant-Go- 
vernor’^ have been omitted in sec, 12 and an 
election has been defined as the election for 
the Legislative bodies contemplated by Go- 
vernment of India Act, 1935. The Election 
Offences ^d Inquiries Act therefore is still 
in force in the whole of Biitiidi India and 
applies to the Sections for the Legidativa 
.^emblies nnder the Constitution Act of 
1935. 201 I.a 331= (1942) FXX (ELO.) 

154=A.IJt. 1942 53. * 
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Documentary evidence. 


Obligation of witness to 
answer any certificate of 
indemnity. 


to them to be material ; and shall be deemed to be a Civil Court within the meaning - 
of sections 480 ^d 482 of the Code of Criminal Procedure, 1898, 

Explamtion. — ^For the purposes of enforcing the attendance of witnesses, 
the local limits of the Commissioners’ jurisdiction shall be the limits of the 
Province in which the election was held. 

6. The provisions of the Indian Evidence Act, 
ia» ° ^ 1&72, shall, subject to the provisions of this Act, be 

o inquiries. deemed to apply in all respects to an inquiry. 

7. Notwithstanding anjthing in any enactment to the contrary, no docu- 

Documentary evidence. inadmissible in evidence on the ground 

that It IS not dul}^ stamped or registered. 

8. (1) No witness shall be excused from answering any question as to 

any matter relevant to a matter in issue in an in- 
Obligation of witness to quiry upon the ground that the answer to such 
btonity <^®rtificate of question will criminate or may tend, directly or in- 

j ^ ^ directly, to criminate him; or that it will expose, 

or tend, directly or indirectly, to expose him to a penalty or forfeiture of any 
kind: 

Provided that — 

(i) no person who has voted at an election shall be required to state for 
whom he has voted ; and 

(ii) a witness who, in the opinion of the Commissioners, has answered 
truly all questions which he has been required by them to answer shall be entitled 
to receive a certificate of indemnity, and such certificate may be pleaded by such 
person in any Court and shall be deemed to be a full and complete defence to or 
upon any charge^ under Chapter IX-A of the Indian Penal Code arising out of 
the matter to which such certificate relates, nor shall any such answer be admis- 
sible in evidence against him in any suit or other proceeding. 

. (2) Nothing in sub-section (1) shall be deemed to relieve a person 
receiving a certificate of indemnity from any disqualification in connection with 
an election imposed by any law or any rule having the force of law. 

9. Any appearance, application or act before the Commissioners may be 

Appearance bv pleader.' done by the party in person or by a pleader 

duly appointed to act on his behalf : 

Provided that any such appearance shall, if the Commissioners so direct, 
be made by the party in person. 

10. The reasonable expenses incurred by any person in attending to give 

, evidence may be allowed by the Commissioners to 

Expenses of witnesses. person, and shall, unless the Commissioners 

otherwise direct, be deemed to be part of the costs. 

11. (1) Costs shall be in the discretion of the Commissioners, and the Com- 

^ > £ missioners shall have full power to determine by and 

^^5ts and pleaders fees, 

and to include in their report all necessary recom- 
mendations for the purposes aforesaid. The Commissioners may allow interest 
on costs at a rate not exceeding six per cent, per annum, and such interest shall 
be added to the costs. 

(2) The fees payable by a party in respect of fees of his adversary’s 
pleader shall be such fees as the Commissioners may allow. 

12. Any order made by the Central Government or Provincial Government 

*] on the report of the Commissioners regarding 
to costs. ^osts of the inquiry may be produced before the 

principal Civil Court of original jurisdiction within 

LEG. BEF. Sec. 12. — ^Ail appeal lies against an order 

1 Words 'or Lieutenant-Governor* omitted passed by a GivU Court in tiie course of the 
by A.O., 1937. execution of an order for costs awarded by 


Execution of orders as 
to costs. 
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the local limts of whose junsdiction any person directed bv such order to pay 
any sum of money has a place of residence or business, or,' where such place is 
withm *e locd limits of the ordin^ original civil jurisdiction of a dartered 
High ^urt, before the Court of Small (^uses having jurisdiction there, and 
such Court shall execute such order pr cause it to be executed in the same 
manner and by the same procedure as if it were a decree for the oavment of 
money made by itself in a suit. ^ 


13. Any person who has been convicted of an offence under section 171-E 
*. c of Ae Indian Penal Code or has been dis- 

soSTSd“Sr of eke- «^®<=toral right, for a 

tion offences, period Of not less than five years, on account of mal- 

practices in connection with an election shall be dis- 
qualified for five years from^the date of such conviction or Hiagiiglifir^tinn from — 

(a) being appointed to, or acting in, any judicial office; 

(b) being elected to any ofiice of any local authority when the appoint- 
ment to such office is by election, or holding or exer cisin g any such nffieg to 
which no salary is attached; 


(c) being elected or sitting or voting as a member of any local authority; or 
(£?) being appointed or acting as a trustee of a public trust: 

^[Provided that the Governor-General, in the case of an election to a 
Chamber of the Federal L^slature or the Indian Lemslature, and the Governor, 
in the case of an election to a Chamber of a Provincial Legislature, may, in his 
dscretion, exempt any such person from such disqu ali fication,] 


14. (1) Every officer, clerk, agent or other person who performs any 
duties in connection with the recording or counting of 
M^tenance of secrecy votes at an election shall maintain and aid in main- 
of vobng. taining the secrecy of the voting and shall not (except 

for some purpose authorised by or xmder any law) communicate to any person 
any information calculated to violate such secrecy. 

(2) Any person who wilfully acts in contravention of the provisions of 
this section shall be punished with imprisonment of either description for a 
term not exceeding three months or with fine, or with both. 

®[15. As respects elections to a Chamber of a Legislature constituted 
under the Government of India Act, 1935, this Part 
SMdal provision ^ as to of ^^t shall have effect subject to any relevant 
SoT provision of My Order in Council or rules made 
under that Act in relation to such elections.] 


LEG. REF. 

^ Proviso substituted by A.O., 1937. 

* See. 15 inserted by A.O. 1937. 

the Governor on an election petition. 41 0. 
W.N. 893=A.I.R. 1937 0. 425. 

An order for cos s passed by the Gover- 
nor under sec. 12 in connection mill an elec* 
tion is executable in the District Court as a 
decree for payment of money made by that 
Court its^ in a suit. An appeal lies under 
see. 47, C, P. Code, to the Chieff Court from 
an order of the District Judge refusing to 
execute the order as to costs. (1942) F.L. 
J. (H.C.) 154=A.I.It. 1942 Pesh. 53. 

Under sec. 12 an order as to costs passed 
by His Excellency the Governorr in connec- 
tion with an election petition is executable 
in the Court of the District Judge in the 
same way as if it were an order by that 
Judge for the payment of that amount in a 
salt. A separate suit for the recovery of 
costs does not lie, (1942) F.L.J. (H.C.) 
157=AXB. 1942 Pesh. 54. 


Seo. 13 : Election— Bribery— Tesiv— 
Pay3£ENT to workers.— a candidate may 
lawfully pay d-her an association of per- 
sons or an individual to work for him at an 
elec!;ion, but he may only pay what is a 
done. Where that payment is to a voter it 
reasonable sum for the particular work 
may, however, amount to a bribe if the pay- 
ment is out of all proportion to the work 
done or agreed to be done. Whether any 
particular payment by a candidate is or is 
not a bribe must always fall to be decided 
upon the particular facts of each ease. 
Money paid to a club to pay off its debt 
and to repair its club premises with the 
object of inducing those of its members who 
are voters to record their votes in favour 
of a can(Edate is bribe. Whether .that ob- 
ject was in fact schieved is immaterial. The 
motive of the briber, and not the effect on 
the bribed, is the test. 199 1.0. 110=A.I. 
R. 1942 Rang. 52. Corruption — Effect on 
election — ^Test. See 199 1.0. 274=A.I.B, 
1942 Bang. 30=1941 BangXIt. 638. 
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33. Notice of accidents and inquiries. 

34. Prohibition of connection with earth, 
and power for Government to interfere in 
certain cases of default. 


AdminisiraHon and Rules, 

35. Advisory Boards. 

36. Appointment of Electric Inspectors. 

36-A. Central Electriticy Board. 

37. Power for Board to make rules. 

38. Further provisions respecting rules. 

Criminal Offences and Procedure, 

39. Theft of energy. 

40. Penalty for, maliciously wasting energy 
or injuring works.” 

4 1 . Penalty for unauthorised supply of energy 
by non-licensees. 

42. Penalty for illegal or defective supply or 
for non-compliance with order. 

43. Penalty for illegal transmission or use of 


energy. 

44. Penalty for interference with meters or 
licensee’s wor]^ and for improper use of enefgy. 

45. Penalty for extinguishing public lamps, 

46. Penalty for negligently wasting ene^ 
or injuring works. 

47. Penalty for offences not otherwise pro- 
vided for. 

48. Penalties not to affect other liabilities. 

49. Penalties where works belong to Govern- 
ment. 


50. Institution of prosecutions. 

Supplementary, 

51. Exercise in certain cases of powers of 
telegraph-authority. 

^ 53. Arbitration. 

53. Service of notices, orders or documents. 

54. Rccov^ of sums recoverable under 

certain provisions of Act. ^ 

55. Delegation of certain functions of Pro- 
vincial Government to Electric Inspectors, 
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SBcnoNs.. 

56. Protection for acts done in good faith. 

57. Amendment of the Land Acquisition Act, 

58. Repeals and savings. 

THE SCHEDULE. 

Provisions to be deemed to be ingorpo* 

RATED WITH, AND TO FORM PART OF, 

EVERY UCENSE GRANTED UNDER 

Fart u, so far as not added to, varied or 

EXCEPTED BY THE LICENSE. 

Security and accounts. 

I. Security for execution of works of licensee 
not being local authority. 

II. Audit of accounts of licensee not being 
local authority. 

III. Separate accounts. 

Compulsory works and supply. 

IV. Execution of work after commencement 
of license. 

V. Provisions as to laying down of further 
distributing mains. 

^VI. Requisition for supply to owners or 


Sections. 

occupiers in vicinity. 

^VII. Further provisions as to laying of service 

S^II. Supply for public lamps. 

Supply by bulh-licensees. 

, , Special provisions applying to supply 

by bulk-licensees. 

Ckarges, 

X. Methods of charg ing. 

XI. Mramum charges. 

XI-A. Minimum diarges. 

XII. Charge for supply for public lamps. 
Testing and Inspection. 

XIII. Licensee to establish testing stations 
and keep instruments for testing. 

XIV. FacilitieB for testing. 

XV. Testing of works. 

Plans. 

XVT. Plan of area of supply to be made and 
kept open for inspection, 

Addittonal notice of certain works. 

XVII. Notice to Electric Inspector. 


THE INDIAHT ELEOTRIOITY ACT (IX OF 1910). i 

[iQtk March^ 1910. 

jV.J?.— This Act has been amended by Act X of 1937 in its application to 
British India, including British Baluchistan and the Sonthal Parganas but exclud- 
ing Burma {vide S. 3 of Act X cf 1937 )* (The said amendments are noted 
under the respective sections.) 

An Act to amend the law relating to the supply and use of 
electrical, energy. 

Whereas it is expedient to amend the law relating to the supply and use ‘ 
of electrical energy ; It is hereby enacted as follows : — 

PART I. 

Preliminary, 

Short title, extent and , com- 1 . (i) This Act may be called The Indian 

mcncement. ELECTRICITY AcT, 1910. 

(2) It extends to the whole of British India, inclusive of British Baluchistan 
and the Sonthal Parganas ; and 

(3) It shall come into force on such date as the Central Government may, 
by notification in the official Gazette, direct in this behalf. 

2 . In this Act, expressions defined in the Indian Telegraph Act, 1885 have 
Definitions meanings assigned to them in that Act, and, unless 

there is anything repugnant in the subject or context, — 

{d) “ aerial line ” means any electric supply-line which is placed above 
ground and in the open air ; 

{b) ” area of supply ” means the area within which alone a licensee is for 
the time being authorized by his license to supply energy ; 

{c) “ consumer ” means any person who is supplied with energy by a licensee, 
or whose premises are for the time being connected for the purposes of a supply 
of energy with the works of a licensee ; 


LEG. REP. 

^ For Statement of Objects and Reasons, see 
Gazette of India, 1909, Pt. V, p. 87 ; for Report 
of Select Committee, see ibid.^ 1910, Pt V, p, 39 ; 
and for Proceedings in Council, see ihid.^ 1909, 
Pt VI, p. 152 and 1910, PtVI,pp. 12, 
137 and 275? dated 5th February, 1910, X9lii 
Mardi, xgzo/and 9th April, 1910, respectively. 


The Vet was brought into force on fhe^ist 
Janus Iry, 1911, Gazette of India) iqzO) Ft. I, 

p. 12j 16. 

I — 

SEt , 2 (f) ‘ Consumer,* Meanjkg op.— In 

ordeit to hold that a person is a 
as dq ined by sec. 9 (c) of the Electricity Act, 
it lid prima facie be enough to prove either 
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(d) daily fine ” means a fine for each day on which an offence is continued 
after conviction therefor ; 

{e) “ distributing main ” means the portion of any main with which a 
service-line is, or is intended to be, immediately connected ; 

(/)** electric supply line means a wire, conductor or other means used 
for conveying, transmitting or distributing energy together with any casing, coating, 
covering, tube, pipe or insulator enclosing, surrounding or supporting the same or 
any part thereof, or any apparatus connected therewith for the purpose of so con- 
veying, transmitting or distributing, such energy ; 

(g) “ energy means electrical energy when generated, transmitted, supplied, 
r used for any purpose except the transmission of a message ; 

(A) “ licensee ” means any person licensed under Part II to supply energy : 

(i) “ main ” means any electric supply-line through which energy is, or 
is intended to be, supplied by a licensee to the public ; 

(j) prescribed ” means prescribed by rules made under this Act ; 

(k) “ public lamp ” means an electric lamp used for the lighting of any 

street ; 

K (0 “ service-line means any electric supply-line through which energy 
is, or is intended to be, supplied by a licensee — 

(£) to a single consumer either from a distributing main or immediately 
from the licensee’s premise, or 

(ii) from a distributing main to a group of consumers on the same premises 
or on adjoining premises supplied from the same point of the distributing main.] 

(m) “ street ” includes any way, road, lane, square, court, alley, passage or 
open space, whether a thoroughfare or not, over which the public have a right 
of way, and also the roadway and footway over any public bridge or causeway : 
and 

(«) ‘‘works*’ includes electric supply-lines and any buildings, machinery 
or apparatus required to supply energy and to carry into effect the objects of a 
license granted under Part II. 


PART II. 

Supply of Energy. 


Licenses, 

3, (i) The Provincial Government may, on application made in the pres- 
Grant of licenses. cribed form and on payment of the prescribed fee 

. , ' (if any), grant to any person a license to supply energy 

m any specified area, and also to lay down or place electric supply-lines for the 
conveyance and transmission of energy, — 


• LEG. EEP. 

^ This clause was substituted by sec. a of the 
Indian Electricity (Amendment) Act (I of 1932). 

that enery was supplied for the use of that person, 
or that that person was the owner or occupier 
of premises connected up with the licensee’s 
electric system. If either of these is proved that 
person is a consumer under rule 106 of the rule. 
17;' I.G. 940=39 Cr.L.J. ‘206=:* 18 P.L,T. gSG* 
A.I.R.. 1930 Pat. 15, . Where the registered con- 
sumer and the person supplied with the energy 
is the proprietor of a company, the mana^r 
of tjje company cannot be held to be a ‘con- 
sumer. The premises of the company are not 
the premises of the manager. The fact that the 
manager receives the electric bills, signs them and 
pays the bills cannot make him a consumer. 
A,I.R, 1938 Pat. 243 1938 P.W.N. 

P.L.T. 141. Where a consumer intended to 

ubstitute a motor of smaller hois^ p wer in the 


place of one with a higher horse power and wrote 
to the U. P. Electricity Supply Co., about it and 
asked them to make ihe necessary examination, 
it was held that the company was not entitled, 
under cither Para 9 (a) or Para ii of the 
conditions of supply to demand a testing fee for 
that purpose. 1939 A.W.R. (H.G.) 4i7=A.I.R. 
1939 All. 498. 

‘Sec. 2 (n). — “ Works ” include electric supply 
lines. I.L.R. (1939) Bom. 496—41 Bom.L.R. 
878=A.I.R. 1939 Bom. 480. 

Sec. 3. — An assignment of a license can be 
made by word of mouth and form part perform- 
ance and acting on and an inference may be 
raised of the assignment. A formal document 
of assignment need not necessarily exist. I.L.R. 
^9^|) All. 907*1944 A.L,J. 43— A.I.R. 1944 

Secs. 3, ai, aa and 23. — ^A licence given by 
the Local Government to a person under this 
Act confers the right on the licensee to supply 
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(«) wh»e the to be supplied is to be generated outside such area 

fiom a generating station situated outside such area to the boundary of such area’ 
or * 

(b) where energy is to be conveyed or transmitted from any place in such 

area to any other place therein, across an intervening area not included therein 
across such area. * 

(2) In respect of every such license and the grant thereof the followine 
provisions shall have effect, namely : — ° 

{a) any person applying for a license under this Part shall publish a notice 
of his application in the prescribed manner and with the prescribed particulars 
and the license shall not be granted — * 

(t) until all objections received by the Provincial Government with reference 
thereto have been considered by it : 

Provided that no objection shall be so considered unless it is received before 
the expiration of three months from the date of the first publication of such notice 
as aforesaid ; and 

(m) until, in the case of an application for a license for an area including 
the whole or any part of any cantonment, fortress, arsenal, dockyard or camp or 
of any building or place in the occupation of the Government for xiaval or military 
purposes, the Provincial Government has ascertained that there is no objection 
to the grant of the license on the part of the ^[Engineer in-Chief, Army Headquarters, 
India] ; 

(i) where an objection is received from any local authority concerned, 
the Provincial Government shall,if in its opinion the objection is insufficient, record 
in writing and communicate to such local authority its reasons for such opinions; 

(c) no application for a license under' this Part shall be made by any local 
authority except in pursuance of a resolution passed at a meeting of such authority 
held after one month’s previous notice of the same and of the purpose thereof has 
been given in the manner in which notices of meetings, of such local authority 
are usually given ; 

(d) a license under this Part — 

(i) may prescribe such terms as to the limits within which, and the conditions 
under which, the supply of ener^ is to be compulsory or permissive, and as to 
the limits of price to be charged in respect of the supply of energy, and generally 
as to such matters as the Provincial Government may think fit ; and 

(it) save in cases in which under section lo, clause ( 6 ) the provisions of 
sections 5 and 7, or either of them, have been declared not to apply, every such 
license shall declare whether any generating station to be used in connection with 
the undertaking shall or shall not form part of the undertaking for the purpose of 
purchase under section 5 or section 7 ; 

(e) the grant of a license under this Part for any purpose shall not in any 
way hinder or restrict the grant 'of a license to another person within the same 
area of supply for a like purpose ; 

(/) the provisions contained in the Schedule shall be deemed to be. in- 
corporated with, and to form part of, every license granted under this Part, save 
in so far as they are expressly added to, varied or excepted by the license, and 
shall, subject to any such additions, variations or exceptions which the Provincial 
Government is hereby empowered to make, apply to the undertaking authorised 
by the license : 

Provided that, where a license is granted in accordance with the provisions 
of clause IX of the Schedule for the supply of energy to other licensees for dis- 
tribution by them, then, in so far as such license relates to such supply, the provisions 

LEG. REF, 

^ These words were substituted for the words electric energy in a specified area. Certain 
Director ofMilitary Works” by S. 2 and Sch. I, statutory powers and duties are conferred and 
of the Repealing and Amending Act (XXXVII imposed on the licensee. These powers are 
of 1935)* given for the purpose of enabling licensee, who 
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(<f) “ daily fine ” means a fine for each day on which an offence is continued 
after conviction therefor ; 

(e) “ distributing main ” means the portion of any mam with which a 
service-line is, or is intended to be, immediately connt'ctcd ; 

(/)“ electric supply line *’ means a wire, conductor or other means used 
for conveying, transmitting or distributing energy togetliiT \eilh any casing, coating, 
covering, tube, pipe or insulator enclosing, surrounding or supporting the same or 
any part thereof, or any apparatus connected therewith for ihc puipose of so con- 
veying, transmitting or distributing, such energy ; 

(g) “ energy ” means electrical encr^ when generatt;d, transmitted, supplied, 
r used for any purpose except ihc transmission of a message ; 

(A) “ licensee ” means any person licensed under Part II to supply energy : 

(i) “ main ” means any electric supply-line through tdiich energy is, or 
is intended to be, supplied by a licensee to the public ; 

(j) “ prescribed ” means prescribed by rules made under this Act ; 

(A) “ public lamp ” means an electric lamp used for the lighting of any 

street ; 

(/) “ service-line ” means any electric su]>ply-linc through which energy 
is, or is intended to be, supplied by a licensee — 

(f) to a single consumer cither from a distributing main or immediately 
from the licensee’s premises, or 

(m) from a distributing main to a group of consumers on the same premises 
or on adjoining premises supplied from the same point of the distributing main.] 

(m) “ street ” includes any way, road, lan<', squar<‘, court, alley, passage or 
open space, whether a thoroughfare or not, over \vlxich the public have a right 
of way, and also the roadway and footway over any public bridge or causeway ; 
and 

(n) works ” includes electric supply-lines and any buildings, machinery 
or apparatus required to supply energy' and to carry into effect the objects of a 
license granted under Part II, 


PART II, 
Supply of Energy. 


Licenses, 

3. (i) The Provincial ^vernmeni may, on application made in the pres- 
Grant of licenses. cribed form and on paynumt of the prescribed fee 

. ’ (if any), grant to any person a license to supply energy 

in any specified area, and also to lay dow-n or placi* electric supply-lines for the 
conveyance and transmission of energy, — 


• LEG. EEF. 

^This clause was substituted by sec. a nf the 
Indian Electricity (Amendment) Act (I of xgaa). 

that enery was supplied for the use of that pereon, 
or that that person was the owner or occupier 
of prramses connected up with the licemWs 
electric system. If dther of these is proved that 
persOT a a consumer under rule 106 of the rule 
lya I.G. 9^=39 Cr.L.J. 2o6»i8 P.L.T, 086= 
A.I.S.. 1938 Pat. 15. , Where the titered con- 
sui^ and tte person suppUed with 'the enerev 
IS toe propnetor of a company, toe manager 
of ^ company cannot be held to be a ‘con- 
sumer.* The premises of toe company arc not 
toe premises of the manager. The feet that toe 

** them and 

paw the bills cannot make him a consumer 

^LT P.W.N. i8a=is 

J: Where a consumer intended tc 

ubstitute a motor of smaller hors** p wer in th« 


place of one with a higher horse power And wrote 
to the U. P, Electricity Supply Co., about it and 
asked tlicm to make the necessary examination, 
il was held that the company was not entitled, 
under cither Para 9 (a) or Para i i of the 
conditions of supply to demand a testing fee for 
that purpose. 1939 A.W.R. (H.C.) 4i7=A.I,R. 
1939 All. 498. 

Sec. 2 («). — Works include electric supply 
lines. I.L.R. (1939) Bom. 496^41 Bom.L.R 
878«:A.I.R, 1939 Boni. 480. 

Sec. 3. — An assignment of a license can be 
made by word of mouth and form part perfonn- 
ance and acting on and an inference may be 
raised of the assignment. A formal document 
of assignment need not necessarily exist. LL.R. 
(» 943 ) All. 907—1944 A.LJ. 43=A.I.R. 1944 
A, 66. 

Secs, 3, a r, aa anx> 23. — ^A licence given by 
the Local Government to a person under tim 
Act confers the right on the licensee to supply 
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(fl) where the mei^ to be supplied is to be generated outside such area 
from a generating station situated outside such area to the boundary of such area’ 
or . ’ 

(1) where energy is to be conveyed or transmitted from any place in such 
area to any other place therein, across an intervening area not inrllided 

across such area, ’ 

(2) In respect of every such license and the grant thereof the follo wing 

provisions shall have effect, namely : — ** 

(a) any perron applying for a license under this Part shall publish a notice 

of his application in the prescribed manner and with the prescribed particulars 
and the license shall not be granted — * 

(t) until all objections received by the Provincial Government with reference 
thereto have been considered by it : 

Provided that no objection shall be so considered unless it is received before 
the espiration of three months from the date of the first publication of such notice 
as aforesaid ; and 

(it) until, in the case of an application for a license for an area itiMinliTig 
the whole or any part of any cantonment, fortress, anenal, dockyard or camp or 
of any building or place in the occupation of the Government for naval or military 
purposes, the Provincial Government has ascertained that there is no objection 
to the grant of the license on the part of the ^[Engineer in>Chief, Army Headquarters, 
India ] ; 

(b) where an objection is received from any local authority concerned, 
the Provincial Government shall,if in its opinion the objection is insufficient, record 
in writing and communicate to such local authority its reasons for such opinions; 

(e) no application for a license under this Part shall be made by any local 
authority except in pursuance of a resolution passed at a meeting of such authority 
held after one month’s previous notice of the same and of the purpose thereof has 
been given in the manner in which notices of meetings, of such local authority 
are usually given ; 

(d) a license under this Part — 

(i) may prescribe such terms as to the limits within which, and the conditions 
under which, the supply of energy is to be compulsory or permissive, and as to 
the Umits of price to be charged in respect of the supply of energy, and generally 
as to such matters as the Provincial Govermnent may think fit ; and 

(it) save in cases in which under section 10, clause (b) the provisions of 
sections 5 and 7, or either of them, have been declared not to apply, ev^ such 
license shall declare whether any generating station to be used in connection with 
the undertaking shall or shall not form part of the undertaking for the purpose of 
purchase under section 5 or section 7 ; 

(e) the grant of a license under this Part for any purpose shall not in any 
way hinder or restrict the grant of a license to another person within the same 
area of supply for a like purpose ; 

(/) the provisions contained in the Schedule shall be deemed to be in- 
corporated with, and to form part of, every license granted under this Part, save 
in so far as they are expressly added to, varied or excited by the license, and 
shall, subject to any such additions, variations or receptions which the Provincial 
Gkivemment is hereby empowered to make, apply to the undertaking authorised 

by the license : . , , . . 

Provided that, where a license is granted in accordance with the provisions 
of clause IX of the Schedule for the supply of energy to other licensees for dis- 
tribution by them, then, in so far as such license relates to such supply, the provisions 


LEG. REF. 

' These words were substituted for the words 
** Director of Military Works ” by S. 2 and Sch, I, 
of the Repealing and Aznendiug Act (XXXVIl 
of 1925). 


electric energy in a specified area* Certain 
statutory powers and duties are conferred and 
imposed on the licensee* These powers are 
given for the purpose of enabling licensee, whp 




of clauses IV, V, VI, VII, VIII and XII of the Schedule shall not be deemed to 

be incorporated with the license. 

ir* ^ # * * * * 

4. (i) The Provincial Government may, if in 

Revocation or amendment opinion the public interest so requires, revoke a 
of licenses. license, in any of the following cases, namely : — 

(a) where the licensee, in the opinion of the Provincial Government, makes 
wilful and unreasonably prolonged default in doing anything required of him 


by or under this Act ; 

(b) where the licensee breaks any of the terms or conditions of his license 
the breach of which is expressly declared by such license to render it liable to 


revocation ; 

(c) where the licensee fails, within the period fixed in this behalf by his 
license or any longer period which the Provincial Government may substitute therefor 
by order under sub-section (3), clause (b) and before exei'cising any of the powers 
conferred on him thereby in relation to the execution of works, — 

(i) to show, to the satisfaction of the Provincial Government, that he is 
in a position fully and efficiently to discharge the duties and obligations imposed 
on him by his license, or 


LEG. REF. 

^ Sub-sec. (3) was omitted by sec. a and 
Sch. 1 of the Devolution Act XXXVIII of igso* 

undertakes a public undertaking, to*'construct 
his work, his plant, service mains, etc., and to 
Tnam tflin them, and certain duties are also impos- 
ed on bim for the safety of the public or indivi 
duals. 63 Gal. X047—40 C.W.N. 789«AJ.R, 
1936 Cal. 265. The undertaking being for public 
Iwefit, a duty is imposed on the licensee to 
supply energy to any person who wants to take 
a supply of energy subject to certain condi- 
tions laid down either in the Act or in the schedule 
which is incorporated in the licence, and subject 
to any addition or modification which the 
Local Government may make. {Ibid,) The 
licensee cannot show imdue preference to any 
particular consumer in the matter of rates ; 
subject to this he is empowered to regulate his 
relations by agreeihent with his consumers, but 
even here there are restrictions imposed. He 
cannot in his agreemrat with his consumers 
insert any condition whatever, but only such 
conditions as are consistent with the Act or his 
license and to which previous sanction of the 
I^cal Government had been obtained. Subject 
to these restrictions, the legislature has intended 
the lights between a licensee and a consumer 
to be regulated by contract. {Ibid,) 

Sec. 4 (i) ■(^)* — ^PowER of Goverivment to 

REVOKE UGEKSE — TzME LIMIT — SATISFACTION OF 

Government as to Quaufication of licensee 
—Decision as TO.-7-The conditions about satis- 
fying the Government as to qualijScation and 
funnshing securi^ in sec» 4 (i) (c) are subject to 
identical limitations ; namely, that they have 
to be within a specified time and before the 
exercise of any of the powers conferred by the 
license. It is manifest that the licensee would be 
entitled to deposit his security up to the last 
hour of the last day fixed in the license and if the 
license is to be revoked on the groimd of f^lure 
of deposit of the security, the revocation of neces- 
sity shall have to be made after the time for 
depositing the security had run out. It follows, 
therefore, that the time limit witii regard to 
security operates only in favour of the licensee 
and against the licensee and it does not apply 


to Gk)vemment which can make the revocation 
after time had run out. For a similar reason, 
the condition that satisfaction as to his qualifi- 
cation by the licensee shall be given before any 
powers are exercised and within the time fixed 
in the license also operates in favour of and 
against licensee and they do not apply to 
Gfovernment and it is open to Government to 
revoke the license even after powers had been 
exercised by the licensee and time fixed in the 
license had run out. 1944 A.L.J. 43= 1944 All. 
66 . 

The Act nowhei'e prescribes the manner in 
which the Government would be satisfied and 
the evidence which is required for this satisfac- 
tion. It is also obvious that if once the Govern- 
ment has finally come to the conclusion tiiat the 
licensee was qualified to discharge his duties 
it cannot change its mind subsequently and act 
pider section 4 (i) (f) of the Act. Ordinarily, 
it will be in the interest of all parties that this 
decision should be reached before any powers 
under the license are exercised. And* after the 
supply had begun, or when the works had 
considerably advanced or when the power 
was^ exercised long after the time fixed for satis- 
faction in the license, a presumption might arise 
that satisfaction in fact was given by the licensee 
and it might not be open to C^vemment to revoke 
the license on that ground. But it is also open 
under the Act to the Government to fix any 
period for^ the satisfaction and to make the 
period of completion of works and of satisfaction 
as to qualification synchronise and to Judge the 
qualification of the licensee with reference to 
tile progress of his work. In such a case no 
presumption can arise by the mere exercise of 
powew under the license that the Government 
had, in fact, received satisfaction as to qualifi- 
cation of the licensee and it is for the licensee if 
he wants not to exercise the powers under the 
license before giving satisfaction to Gkivernment 
to insist on a condition in the license tiiat the 
work shall not begin till the satisfaction is accepted 
and to ii^t on a short term for satisfoction of 
qualification and a long term for the completion 
of works. I,L.R, (1943) All. 907= 1944 All. 66= 
1944 A.L.J.43. 
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(it) to make the deposit or furnish the security required by his license ; 

(d) where the licensee is, in the opinion of the Provincial Government, 
unable by reason of his insolvency, fully and efficiently to discharge the duties and 
obligations imposed on him by his license. 

(2) Where the Provincial Government might, under sub-section (i), revoke 
a license, it may, instead of revoking the license, permit it to remain in force subject 
to such further terms and conditions as it thirJks fit to impose, and any further 
terms or conditions so imposed shall be binding upon and be observed by, the 
Ucensee, and shall be of like force and effect as if they were contained in the license. 

(3) Where in its opinion the public interest so permits, the Provincial Govern- 
ment may, on the application or with the consent of the licensee, and if the licensee 
is not a local authority, after consulting the local authority (if any) concerned, — 

[a) revoke a license as to the whole or any part of the area of supply upon 
such terms and conditions as it thinks fit, or 

{b) make such alterations or amendments in the terms and conditions 
of a license, including the provisions specified in section 3, sub-section (2), clause (f) 
as it thinks fit. 


Provisions where license of 
licensee, not being a local 
authority is revoked. 


5, Where the Provincial Government revokes, 
under section 4, sub-section (i), the license of a licensee, 
not being a local authority, the following pro\’isions 
shall have effect, namely : — 


(a) the Provincial Government shall serve a notice of the revocation 
upon the licensee, and, where the whole of the area of supply is included in the 
area for which a single local authority is constituted, upon that local authority 
also, and shall in the notice fix a date on which the revocation shall take effect ; 
and on and 'with effect from that date all the powers and liabilities of the licensee 


under this Act shall absolutely cease and determine ; 

(b) where a notice has been served on a local authority under clause (a), 
the local authority may, within three months after the service of the notice, and 


Sec. 5 Order of sale of undertaking — 
Sale price fixed by award — ^Licensee wrong- 
fully REFUSING to COMPLETE SALE — ^PURCHASER'S 
RIGHT OF SUIT — ^RELIEF. — If after an order of 
sale of an undertaHng under sec. 5 of the Act. 
and determination of the sale price under sec. 5 
read with sec. 52 of that Act and its tender by 
the purchaser, the licensee wrongfully refuses to 
complete the sale and to execute a conveyance or 
to give possession of the imdertaking an action 
for declaration of title, for possession of the 
undertakii^ and for injunction restraining the 
defendant from interference will certainly lie. 
The relief of the execution of the sale cannot be 
r^sed if such a relief is also claimed in addition 
to or in substitution of the above relicfi simply 
because such a relief cannot be brought in 
within the four comers of Chap. II of the Act. 
The Specific Relief Act was enacted not to 
consolidate but only “to define and amend^the 
law relating to certain kinds of specific relief” 
and t^ugh the Act may be eaiaustive with 
r^ard to those matters which are specifically 
dealt with by it, fiiere is no reason to hold that 
the entire law in relation to sec, 5 {b) of the Act 
was codified in Ghap^ II, and the relief for 
specific performance should be confined to con- 
tractual obligations or those arising under sec. 30 
of the Act, and cannot be granted in relation to 
statutory obligations. Nor is there any valid 
reason for not following the English Law in 
this matter and holding in conformity with it 
that the direction of sale followed by an award 
by which the sale price has been determined 
brings into existmee an obligation which though 
Cr. C M,-I -62 


ordinarily statutory, becomes also contractual 
and maybe specifically enforced. I.L.R. (1943) 
All. 907= 1944 A.L J. 43=A.I.R, 1944 All. 66. 

Sec, 5 {b) : Lands, buildings, works, mate- 
rials and Plants — If must be all acquired 
together. — One possible construction of sec. 5 
(b) of the Electricity Act is that lands, buildings, 
works, materials and plants must all co-exist 
and must all be acquired together. If so, the 
clause implies that an incomplete undertaking 
which has not substantially reached die stage 
of supplying electrical energy and comprises 
only of one or two or more of these things but 
not all of them, cannot be compulsorily ordered 
to be sold. But even if the other construction 
be accepted and it is possible to acquire one or 
more of them, provided it or they comprise the 
entire undertaking at the time, there must be 
evidence to show that the property which is 
sought to be ordered to be sold is suitable to, 
and is used for, the purpose of the undertaking. 
It is a question fact in each case whether the 
particular property sought to be ordered to be 
sold does or does not answer the description. 
I.L.R. (1943) All. 907=1944 A.L.J. 43 =A.I.R. 
1944 Ail. 66. 

Sec. 5 (b) and (c)' ; Undertaking as rr exists 
ON date of sale— J p GAN BE ORDERED TO BE SOLD. 
— ^Under sec. 5 (b) and (c) of the Act, the under- 
taking which can be compulsorily ordered to be 
sold is the undertaking wHch existed on the date 
when the revocation of the license took effect and 
not the undertaking which existed on the date 
of the order of sale. I.L.R. (1943) All. 907 
1944 A.L.J. 43»A.I.R. 1944 ^ 1 * 
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with the written consent of the Provincial Government by notice in writing, require 
the licensee to sell, and thereupon the licensee shall sell, the undertaking to the 
local authority on payment of the value of all lands, ^ buildings, works, materials 
and plant of the licensee suitable to, and used by him for, the purposes of the 
undertaking, other than a generating station declared by the license not to form 
part of the undertaking for the purpose of purchase, such value to be, in case of 
difference or dispute, delennined by arbitration: 

Provided that the value of such lands, buildings, works, materials and plant 
shall be deemed to be their fair market-value at the time of purchase, due regard 
being had to the nature and condition for the time being of such lands, buildings, 
works, materials and plant, and to the state of repair thereof, and to the circum- 
stances that they are in such a position as to be ready for immediate working, and 
to the suitability of the same for the purposes of the undertaking, but without any 
addition in respect of compulsory purchase or of goodwill or of any profits which 
may be or might have been made from the undertaking, or of any similar con- 
siderations ; 

(c) where no purchase has been effected by the local authority under 
clause (i), and any other person is willing to purchase the undertaking, the Pro- 
vincial Government may, if it thinks fit, with the consent of the licensee or without 
the consent of the licensee in case the price is not less than that for which the 
local authority might have puchased the same, require the licensee* to sell, and 
thereupon the licensee shall sell, the undertaking to such other person ; 

(d) where no purchase has been effected under clause (i) or clause (tf) 
within such time as the Provincial Government may consider reasonable, or where 
the whole of the area of supply is not included in the area for which a single local 
authority is constituted, the Provincial Government shall have the option of pur- 
chasing the undertaking and, if the Provincial Government elects to purchase, the 
licensee shall sell the undertaking to the Provincial Government upon terms and 
conditions similar to those set forth in clause [b) ; 

{e) where a purchase has been effected under any of the preceding clauses, — 

(i) the undertaking shall vest in the purchasers free from any debts, mort- 
gages or similar obligations of the licensee or attaching to the undertaking : 

Provided that any sucii debts, mortgages or similar obligations shall attach 
to the purchase-money in substitution for the undertaking ; and 

(ii) the revocation of the license shall extend only to the revocation of the 
rights, powers, authorities, duties and obligations of the licensee from whom the 
undertaking is purchased, and, save as aforesaid, the license shall remain in full 
force, and the purchaser shall be deemed to be the licensee : 

Provided that w^here the Provincial Government elects to purchase under 
clause (rf), the license shall, after purchase, in so far as the Provincial Government 
is concerned, cease to have any further operation; 

(/) where no purchase has been efFected under any of the fpregoing clauses, 
the licensee shall have the option of disposing of all lands, buildings,’ works, materials 
and plant belonging to the undertaking in such manner as he may think fit : 


Sec. 5 (c) : Power of Government to order 

LICENSEE TO SELL UNDERTAXING AFTER REVOCA- 
TION OF LICENSE, — ^Under sec. 5 (t), the Govern- 
ment has power to order the licensee to sell ‘his 
undertaking to a particular person after the revo- 
cation of his license takes effect and his liabilities 
under the Act have ceased, 1944 A.L,J. 43= 
A.I.R. 1944 All. 66. 

Power of Government to order sale to 

THIRD person — ^FdONG OF PR«B — ^PROCEDURE. 

Under sec. 5 (c), the Government can order the 
licensee to sell the undertaking to a third person 
although no price was fixed by mutual agreement 
or arbitration between the licensee and the local 
au^ority. Under this clause the Government 
can order an arbitration in case of difference or 


dispute as to price between the licensee and the 
purchaser. 1944 All. 66=* (1943) All. 907= 1944 
A.LJ. 43. 

Sec. 5 {d) authorises the Government to pur- 
chase the undertaking upon terms and con- 
ditions similar to those set forth in d. (6)«” 
These words are wide enough to bring in the 
arbitration clause which is to be found in cL (A), 
I.L.R,^(i 943) All. 907=-- 1943 A.L.J. 43=:A.1.R. 

Sec. 5 (/) : Attachment of property of 

LICENSEE WHOSE LICENSE HAS BEEN REVOKED. — 

Where the judgment-debtdr is a licensee whose 
licence under the Electricity Act has been 
revoked, the Court when it has to consider 
whether under sec. 60, G. P. Code, his property 
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Provided that, if the licensee does not exercise such option within a period 
of six months from the date on which the same became exercisable, the Provincial 
Government may forthwth cause the works of the licensee in, under, over, along 
or across any street to be removed and every such street to be reinstated, and 
recover the cost of such removal and reinstatement from the licensee ; 

(g) if the licensee has been required to sell the undertaking, and if the sale 
has not been completed by the date fixed in the notice issued under clause (a), 
the purchaser may, with the previous sanction of the Provincial Government, 
work the undertalmg pending the completion of the sale. 

6. (i) Where the Provincial Government revokes the license ofa local authority 

under section 4, sub-section (i), and any person is 
Provisions wh^ licMse of billing to purchase the undertaking, the Provincial 
local authority is revoked. Government may, if it thinks fit, require the local 
authority to sell, and thereupon the local authority shall sell, the undertaking 
to such person on such terms as the Provincial Government thinks just. 

(2) Where no purchase has been effected under sub-section (i), the licensee 
s hqll have the option of disposing of all lands, buildings, works, materials and 

plant belonging to the undertaking in such manner as he may think fit 

Provided that, if the licensee does not exercise such oi>tion within a period 
of six months from the date on which the same became exercisable, the Provincial 
Government may forthwith cause the works of the licensee in, under, over, along 
or across any street to be.removed and every such strert to be reinstated, and recover 
the cost of such removal’and reinstatement fi:om the licensee. 

7. (i) Where a license has been granted to any person not being a local 

' authority, and the whole ofthe area of supply is included 

Purchase of undertaking. a single local authority is consti- 

tuted, the local authority shall, on the expiration of such period, not exceeding 
fifty years, and of every such subsequent period not exceeding twenty ye^, 
as shall be specified in this behalf in the license, have the option of purchasing 
the undertaking, and, if the local authority, with the previous sanction of the 
Provincial Gtovemment, elects to purchase, the licensee shall sell the undertakmg^ to 
the local authority on payment of the value of all lands, buildings, works, maten^s 
and plant of the licensee suitable to, and used by him for, the purposes of the 
undertakii^, other than a generating station dedared by the license not to form 
part of the undertaking for the purpose of purchase, such value to be, m case- 
of difference or dispute determined by arbitration : 

Provided that the value of such lands, buildings, works, materials and 
plant shall be deemed to be their feir market-value at the time of pmclme, due 
regard being had to the nature and condition for the time being of such lands, 
biiildings, works, materials and plant, and to f^ stotc of repair thereof, and to 
the drfuinstanc^ that they are in such a porition as to be ready for itomediate 
working and to the suitability of the same for the purposes ofthe undertaking : 

Provided also that there shall be added to such value as aforesaid such 
percentage, if any, not exceeding twenty per centum on that value as may be spea- 
fied in the license, on account of compulsory purchase. 

(2) Where — ' — — — 

is or is not liable to attachment and s^ in eate- 
cution of the decree, has to bear m mmd sec. 4, 

C. P. Code. As the Electricity Act is a special 
law, the provisions under the C. P. C^e, are 
subject to any conditions regul^ng that pro- 
cedure by the provisions of the Electnaty Ac^ 

When a licence is revoked certain provisions laid 
down by section 5 ofthe Act have animperauve 
effect and under those provisions the 
has the option of disposing the property or toe 
undertaking in such manner as he thinto fit 
under d. (/) only. That clause is more or less 


residuary and comes into operation only when 
the preceding provisions in the earlier clauses 
have been complied with. I.L.R. (i 939 ) 

901 « 1939 A.L.J. 983= 1939 A.W.R. (H,C.) 848 

=A’.I.R. 1940 All. 24. 

Sec. 5 (g) entitles the prospective transferee to 
take over charge at once and to * work * the 
concern pending the completion of the sale as 
fiilly and completely as if the sale 
completed within the time fixed. 1943 NL-J. 
55*“’‘944 Nag . 66. 
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(a) the local authority does not elect to purchase und« sub-section (i), or 
(i) the whole of the area of supply is not included in the area for which 
a angle local authority is constituted, or 

(c) a licensee supplies energy from the same generatmg station to two or 
more areas of supply, each controlled by its own local authority, and has been 
granted a license in respect of each area of supply, die Provincial Government shall 

have the like option upon the like terms and conditions. 

(3) Where a purchase has been effected under sub-section (1) or sub-section’ 

(2) 

(a) the uTirtertfllcing shall vest in the purchasers free from any debts, mort- 
gages or similar obligations of the licensee or attaching to the undertaking : 

Provided that any such debts, mortgages or similar obligations shall attach 
to the purchase-money in substitution for the undertaking ; and 

(J) save as aforesaid, the license shall remain in full force, and the purchaser 
BTiall be deemed to be the licensee : 

Provided that where the Provincial Government elects to purehase under 
sub-section (2) the license shall, after piuhcase, in so far as tiie Provincial Government 
is concerned, cease to have any further operation. 

(4) Not less than two years’ notice in writing of any election to purchase 
under this section shall be served upon the licensee, by the local authority or the 
Provincial Government as the case may be. 

(5) Notwithstanding anything hereinbefore contained, a local authority 
may, with the previous sanction of the Provindal Government waive its option 
to purchase and enter into an agreement with the licensee for the working by him 
of me undertaking until the expiration of the next subsequent period referred to 
in sub-section (i), upon such terms and conditions as may be stated in such agree- 
ment. 


8. Where, on the expiration of any of the periods referred to in section y, 
sub-section (i) neither a local authority nor the Pro- 
Fro^o^ where no pu^ vincial Government purchases the Tmdertaking and the 
chase and lij^erwked with licensee is, on the application or with the consent of 
oonsen o ic . licensee, revoked, the licensee shall have the option 

of disposmg of all lands, buildings, works, materials and plant belonging to the 
undertaking in such manner as he may think fit. 

Provided that, if the licensee does not exercise such option within a period 
of six months, the Provincial Government may proceed to take action as provided 
in section 5, clause (f), proviso. 

g. (i) The licensee shall not, at any time without the previous consent in 
writing of the Provincial Government, acquire' by 
purchase or otherwise, the license or the undertaking of, 
or associate himself so far as the business of supplying 
energy is concerned with, any person supplying, or 
intending to supply, energy under any other license, 
and, before spplying for such consent, the licensee shall give not less than one 
month’s notice of the application to every local authority, both in the licensM’s 
area of supply, and also in the area or district in which such other person supplies, 
or intends to supply, energy : 

Provided that nothii^ in this sub-section shall be construed to require the 
consent of the Provincial Government for the supply of energy by one licensee to 
another in accordance with the provisions of clause IX of the Schedule. 

(2) The licensee shall not at any time assign his license or transfer his 
undertaking, or any part thereof, by sale, moxtgage, lease, exchange or otherwise 
without the previous consent in writing of the Provincial Government. 


Licensee not to purchase, or 
associate himself with, other 
licensed undertakings or trans- 
fer bis undertaking. 


Ssa, g. (2) : ^Transfer*— Creation of see, 9 of the Indian Electricity Act. Per 
CHARGE. Per Pull Bench. — ‘ A charge ’ is a Ahmad, C,J . — ^Even though a ‘ diaige * Tnay not 
' transfer ’ within the meaning of sub-sec. (a) of be a * transfer * within the tneaning of the Transfer 
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(3) Any agreement relating to any transaction of the nature described in 
sub-section (i) or sub-section (2), unless made with, or subject to, such consent as 
aforesaid, shall be void. 

General power for Govern- 10. Notwithstanding anything in sections 5, 7 and 

ment to vary terms of pur- 8, the Provincial Government may, ^[* * *] in 

chase. any license to be granted under this Act, — 

(fl) vary the terms and conditions upon which, and the periods on the 
e3q)iration of which, the licensee shall be bound to sell his undertaking, or 

(1) direct that, subject to such conditions and restrictions (if any) as it 
may thiTik fit to impose, the provisions of the said sections or any of them shall not 
apply. 

' II. (i) Every licensee shall, unless expressly exempted from the liability 
, ^ by his license, or by order in writing of the Provincial 

Annual accoun o icensee. Qovemment, prepare and render to the Provincial 

Government or to such authority as the Provincial Government may appoint in 
this behalf on or before the prescribed dale in each year, an annual statement of 
accounts of his undertaking made up to such date, in such form and containing such 
particulars, as may be prescribed in this behalf. 

(2) The licensee shall keep copies of such annual statement at his office 
and sell the same to any applicant at a price not exceeding five rupees per copy. 

Works, 


12. (i) Any licensee may, from time to time but subject always to the terms 

and conditions of his license, within the area of supply, 
Provisions as to the opening when perinittcd by the terms of his license to lay 

down or place electric supply-lines without the area of 


and breaking up of streets, rail- 


ways and tramways. 


supply without that area- 


LEG. RER 

1 The words “ with the previous sanction of 
the Governor-General in Council ” were omitted 
by Sec. 2 and Sch. I of the Devolution Act 
(feOCVIII of 1920). * 

of Property Act, there is no adequate reason to 
give a restricted meaning to the word 'transfer* 
in the Electricity Act, the more so as the last 
mentioned Act is not in pari materia with tlie 
Transfer of Property Act. The word transfer 
is used in sec. 9 (2) in a wide sense as cmbraciiig 
the transactions which either in present or in 
future may lead to the passing of the imdertaking 
from one person to another. 196 LG. 4 ^ 5 “ 
1941 A.L.J. 5i 8=A.I.R. 194! All. 345 (F.B.). 

Sec. 9 (2) AND (3). — Where a licensee company 
for supply of electricity executed without the 
consent of Government, a debenture trust deed 
whereby the whole undertaking was transferred 
to trustees for debenture-holders and also pm- 
ported to create a mortgage over the entire 
property of the company and it further purported 
to create a charge over the property in favoiir 
of the debenture-holders, it was held that the 
deed so far as it intended to operate as a transfer 
of the properties to the trustees was void in view 
of the orovisions of section 9 {2I af the Act and 
that it was similarly void in so far as it purports 
to create a mortgage but that it was valid in 
so far as it purported to create a charge which 
entitled the debenture-holders to rank as secured 
creditors in the winding up of the company. 
A chanre could not be regarded as a transfer 
tMi^presenU or in LLJl. (i 94 «) 

568«x 940 AXJ. 449—194® A.W,Rf (H.C.) 


4I3«A.I.R. 1940 All. 458. See also I.L.R. 
(1941) Alb 691. Words Uransfer and 
taking * are used in widest sense in this section. 
Where a licensee took in partners and the partner- 
ship-deed vested the buildii^s, maduiiery, boofe, 
papers and the licence of electricity in the 
partners, heU^ that it amounted to ‘trailer of 
undertaking ’ under this section. 167 I.C. 7®7 
=A.I.R. 1937 Rang. 47. 

Sec. 12.— The Act does not authome a 
licensee to place any work on any private lands 
without the consent of the owner or occupier, 
except in the case provided for by the firat pro- 
viso to section 12 (i). But in tiic case of 
dedicated to pubUc use, the licensee 
able to place its wrks without the consmt ot tne 
authorities in charge of such lands and with^t 
pavine any compensation for the same. 

Gtwmment mi^t while grantmg the 
Kccnce insert a term in it ^ 

compensation for the use of such lands and m 
such cases undoubtedly a duty to pay « 
compensation wDl arise. C* 93 ^ ® 

746*41 C.W.N. io 45=A.I.R. 1937 Cab 

Tie o^inary rule of law is that 

the site is the owner of ev«»ytiung up to to W 

and down to to centre of to cat^ and 

owner can, therefore, objert t® *lm 

electric wire on his land altough to 

be laid, more than 30 feet ajxwe 1^. . « 

no law authorising to District Magisto^ to 

grant permission to an electric 

fpost over to land of a person. ' 

iqaq L. sa6. A post was 

eJa person. Permisaonfiromto&stnc* 

for erecting it.wja obttuned pot befotje 
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{a) open and break up the soil and pavement of any street, railway or 
tramway ; 

(1) open and break up any sewer, drain or tunnel in or under any street, 

railway or tramway ; * 

(^:) lay down and place electric supply Knes and other works ; 

(d) repair, alter or remove the same ; and 

(e) do all other acts necessary for the due supply of energy, 

(2) Nothing contained in sub-section (i) shall be deemed to authorise 
or empower a licensee, without the consent of the local authority or of the owner 
and occupier, concerned, as the case may be, to lay down or place any electric 
supply-line, or other work in, through or against any building, or on, over or under 
any land not dedicated to public use whereon, wherever or whereunder any elcQtric 
supply-line or work has not already been lawfully laid down or placed by such 
licensee : 


Provided that any support of an aerial line or any stay or strut required 
for the sole purpose of securing in position any support of an aerial line may be fixed 
on any building or land or, having been so fixed, may be altered, notwithstanding 
the objection of the owmer or occupier of such building or land, if the District 
Magistrate or, in a Presidency-town * the Commissioner of Police by order 

in writing so directs : 

Provided, also, that, if at any time the owner or occupier of any building 
or land on which any such support, stay or strut has been fixed shows sufificient 
cause, ^ the District Magistrate or, in a Presidency-town * the Commissioner 

of Police may by order in writing direct any such support, stay or strut to be removed 
or altered. 


(3) When making an order under sub-section (q), the District Magistrate 
or the Commissioner of Police, as the case .may be, shall fix the amount of com- 
pensation or of annual rent, or of both, which should in his opinion be paid by the 
licensee to the owner or occupier. 

(4) Every order made by a District Magistrate or a Commissioner of Police 
under sub-section (2) shall be subject to revision by the Provincial Government. 

(5) Nothing contained in sub-section (i) shall be deemed to authorise or 
empower any licensee to open or break up any street not repairable by *[the Central 
Government or the Provincial Government] or a local authority, or any railway or 
tramway, except such streets, railways or tramways (if any), or such parts thereof, 
as he is specially authorised to break up by his license, without the written consent 
of the person by whom the street is repairable or of the person for the time being 
entitled to work the railway or tramway, unless with the written consent of the 
Provincial Government: 

Provided that the Provincial Grovernment shall not give any such consent as 
aforesaid, until the licensee has given notice by advertisement or otherwise as the 
Provincial Governnaent may direct, and within such period as the Provincial Govern- 
ment may fix in this behalf, to the person above referred to, and until all repre-- 
scntations or objections received in accordance with the notice have been con- 
sidered by the Provincial Government. ^ 

13* (i) Where the exercise of any of the powers of a licensee in relation 
Notice of new works. execution of any works involves the placing 

, of any works in, under, over, along or across any 
oot, part of a st^et, railway, tramway, canal or waterway, the following provi- 
sions shall have efTect, namely 


LEG. REF. 

or Rangoon “omitted by A,0., 

^^Substituted for the ‘the Government * by 

erecting but after institution of suit by the owner 
dismissed the suit. 

that High Court could not interfere with the 


decision. 1x4 I.G. 692=1929 L. 226. The 
Civil Courts have no jurisdiction to decide as to 
whether a bracket should be fixed on a particular 
private wall or not by a licensee under the 
Electricity Act and whether the person whose 
wall is being used should be given any compen- 
sation for it. It is entirely for the District Magis- 
trate to decide these questions. 196 I.C, 547*=* 
A.I.R. 1941 Fesh. 73. 



495 


S. 13] The Indian Electricity Act (I of 1910). 

(a) not less than one month before commencing the execution of the works 
(not being a seivice-line immediately attached, or intended to be immediately 
attached, to a distributing main, or the repair, renewal or amendment of existing 
works of which the character or position is not to be altered), the licensee shall 
serve upon the person responsible for the repair of the street or pait of a street, 
(hereinafter in this section referred to as “ the repairing authority *’) or upon the 
the person for the time being entitled to work the railway, tramway, canal or 
waterway (hereinafter in this section referred to as “ the owner ’*), as the case 
may be, a notice in writing describing the proposed works, together with a section 
and plan thereof on a scale sufficiently large to show clearly the details of the pro- 
posed works, and not in any case smaller than one inch to eight feet vertically and 
sixteen inches to the mile horizontally, and intimating the manner in which, and 
the time at which, it is proposed to interfere with or alter any existing works, and 
shall upon being required to do so by the repairing authority or owner, as the 
case may be, from time to time give such fur Aer information in relation thereto 
as may be desired ; 

(6) if the repairing authority intimates to the licensee that it disapproves 
of such works, section or plan, or approves thereof subject to amendment, the 
licensee may, within one week of receiving suen intimation, appeal to the Pro- 
vincial Government whose decision, after considering the reasons given by the 
repairing authority for its action, shall be final ; 

(£:) if the repairing authority fails to give notice in writing cf its approval 
or disapproval to the licensee within one month, it shall be deemed to have approved 
of the works, section and plan, and the licensee, after giving not less than forty- 
eight hours* notice in writing to the repairing authority, may proceed to carry 
out the works in accordance with the notice and the section and plan served under 
clause (^i) ; 

(b) if the owner disapproves of such works, section or plan, or apijroves 
thereof subject to amendment, he may, within three weeks after the service of 

^thc notice under clause (a) serve a requisition upon the licensee demanding ^t 
' any question in relation to the works or to compensation, or to the obligations 
of the owner to others in respect thereof, shall be determined by ‘arbitration, and 
thereupon the matter shall, unless settled by agreement, be determined by arbitration : 

(^) where no requisition has been served by the owner upon the licensee 
under clause (rf), within the time named, the owner shall be deemed to have 
approved of the works, section and plan, and in that case, or where after a requisi- 
tion for arbitration the matter has been determined by arbitration, the works may, 
upon payment or securing of compensation, be executed according to the notice 
and the section and plan, subject to such modifications as may have been deter- 
mined by arbitration or agreed upon betv^^een the parties. 

(f) where the works to be executed consist of the laying of any under- 
ground service-line immediately attached, or intended to be immediately attached, 
to a distributing main, the licensee shall give to the repairing authority^ or the 
owner, as the casq may be, not less than forty-eight hours’ notice in writing of 
his intention to execute such works ; 

(g) where the works to.be executed consist of the repair, renewal or amend- 
ment of existing works of which the character or position is not to be altered, the 
licensee shall, except in cases of emergency, give to the repairing authority, or 
to die owner, as the case may be, not less than forty-eight hours* notice in writing 
of his intention to execute such works, and, on the expiry of such notice, such 
works shall be commenced forthwith and shall be carried on with all reasonable 
despatch, and, if possible, botli. by day and by night until completed. 

( 2 ) Where the licensee makes default in complying with any of these pro- 
visions, he shall make full compensation for any loss or damage incurred by reason 
thereof, and, where any difference or dispute arises as to the amount of such com- 
pensation, the matter shall be determined by arbitration. 
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(3) Notwithstanding anything in this section, the licensee may, in case 
of emergency due to^the breakdown of an underground electric supply-line 
after giving notice in writing to the repairing authority or the owner, as the case 
may be, of his intention to do so, place an aerial line without complying with 
the provisions of sub-section (i) : 

Provided that such aeriid line shall be used only until the defect in the under- 
ground electric supply-line can be made good, and in no case (unless with the written 
consent of the Provincial Government) for a period exceeding six weeks, and shall 
be removed as soon as may be after such defect is removed. 


14. (i) Any licensee may alter the position of any pipe (not forming, in a 

■ Alteration ofpipes or wires, 'whae the licensee is not a local authority, part 

^ of a local authority s mam sewer), or of any Wire under 

or over any place which he is authorised to open or break up, if such pipe or wire 
is likely to interfere with the exercise of his powers under this Act ; and any person 
may alter the position of any electric supply-lines or works of a licensee under or 
over any such place as aforesaid, if such electric supply-lines or works are likely to 
interfere with Ae lawful exercise of any powers vested in him. 

(2) In any such case as aforesaid the following provisions shall, in the absence 
of an agreement to the contrary between the parties concerned, apply, namely : — 
{a) not less than one month before commencing any alteration, the licensee 
or other person desiring to make the same (hereinafter in this section referred to 
as the operator ”) shall serve upon the person for the time being entitled to the 
pipe, wire, electric supply-lines or works, as the case may be (hereinafter in this 
section referred to as the owner ”), a notice in writing, describing the proposed ' 
iteration, together with a section and plan .thereof on a scale sufficiently large to 
show clearly Ae details of Ae proposed works, and not in any case smaller than * 
one inch to eight feet vertically and sixteen inches to the mile horizontally, and 
mtxmating Ae time when it is to be commenced, and shall subsequently give such 
furAer information in relation thereto as Ae owner may desire ; 

{b) within fourteen days after the service of Ae notice, section and plan 
imon Ae own^, Ae owner may serve upon Ae operator a requisition to Ae effect 
Aat any question arising upon Ae notice, section or plan shall be determined by 
arbitration, and Aereupon Ae matter shall, unless settled by agreement, be deter- 
xmned by arbitration ; 

{c) every arbitrator to whom a reference is made under clause (b) Aall 
I^ve regard to any duties or obligations which Ae owner is under, and may require 
Ae operator to execute any temporary or o Aer works so as to avoid as far as possible 
interference AerewiA ; 

^ (d) where no requisition is served upon Ae operator under clause (i) within 
Aentime named, or where such a requisition has been served and Ae iGoatter has 
been settled by agreement or determined by arbitration, Ae alteration may, upon 
payment or securing of any compensation accepted or determined by arbitration, 
be e^cuted in accordance wiA Ae notice, section and plan and subject to such 
moaiti^ions as may have been determined by arbitration or agreed upon between 


- Sec. 1^ -The defendants who were a co 
portion obtained a licence under the A 
and as such licensees had put up an aerial lir 
within the Municip 
, ^ Muniapality of Karachi tl 

inie Municipality having arransr^ 
wth Ac N.-W.Railway Company, that the latt 
should erect an overbridge, the aerial line ai 
PpJP ^ sl^ed from their position, T 

plmntiffi fviti^for a declaration that Ae cc 
cf removal should be borne by defendants. Htl 

to? — * ^PPked and not the Bor 

Day intact Municipal Act and that plaintii 
must bear Ac cost of removals 95 


A.I.R. 1926 Sind 115. 

Secs. 14 and 19. — An operator cannot claim 
damages for acts of his own or done on his behalf 
and at his expense by Ae owner. Where a gas 
company was cut off from reasonable access to 
its own property by acts done in Ae exercise of 
its powers by Ae Electric Supply Company and 
Aose acts caused damage, detriment and in- 
convenience, held, Aat Ae damage claimed to 
have been suffered could be compensated under 
section 19, and sec. 14 did not apply and Ae gas 
company could not be deprived of its remedies. 
16 Bom.L.R. 964*26 I.C. 892*A1.R. 1939 
Bom, 124, 
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(e) the owner may, at any time before the operator is entitled to commence 
the alteration, serve upon the operator a statement in writing to the effect that 
he desires to execute the alteration himself and requires the operator to give such 
security for the repayment of any expenses as may be agreed upon or, in default 
of agreement, determined by arbitration ; 

(/) where a statement is served upon the operator under clause (e), he 
shall, not less than forty-eight hours before the execution of the alteration is required 
to be commenced, furnish such security and serve upon the owner a notice in 
writing intimating the time when the alteration is required to be commenced, and 
the manner in which it is required to be made ; and thereupon the owner may 
proceed to execute the alteration as required by the operator ; 

(g) where the owner declines to comply, or does not, within the time and 
in the manner prescribed by a notice served upon him under clause (/), comply 
with the notice, the operator may himself execute the alteration ; 

(h) all expenses properly incurred by the owner in complying with a notice 
served upon him by the operator under clause (/) may be recovered by him from 
the operator. 

(3) Where the licensee or other person desiring to make the alteration 
makes default in complying with any of these provisions, he shall make full .com- 
pensation for any loss or damage incurred by reason thereof, and, where any 
difference or dispute arises as to the amount of such compensation, the matter 
shall be determined by arbitration. 


^ Laying of electric supply- 
line or other works near 
sewers, pipes or other electric 
supply-hnes or works. 


15. (i) Where— 


(a) the licensee requires to dig or sink any trench for laying down any new 
electric supply-lines or other works, near to which any sewer, drain, water-course 
or work under the control of the Provincial Government or of any local authority, 
or any pipe, syphon, electric supply-line or other work belonging to any duly authori- 
rized person, has been lawfully placed, or 

(1) any duly authorized person requires to dig or sink any trench for laying 
down or constructing any new pipes or other works, near to which any electric 
supply-lines or works of a licensee have been lawfully placed, 

the licensee or such duly authorised person, as the case may be (hereinafter in this 
section referred to as the operator ”) shall, unless it is otherwise agreed upon 
between the parties interested or in case of sudden emergency, give to the Pro- 
vincial Government or local authority, or to such duly authorized person, or to 
the licensee, as the case may be (hereinafter in this section referred to as “the 
owner ”), not less than forty-eight hours’ notice in writing before commencing to 
dig or sink the trench and the owner shall have the right to be present dming the 
execution of the work, which shall be executed to the reasonable satisfaction of the 
owner. 

(2) Where the operator finds it necessary to undermine, but not to alter, 
the position of any pipe, electric supply-line or work, he shall support it in position 
during the execution' of the work, and before completion shall provide a suitable 
and proper foundation for it where so undermined. 

(3) Where the operator (being the licensee) lays any electric supply-line 

across, orsoastobe liable to touch, any pipes, lines or service-pipes or service-lines 
belonging to any duly authorized person or to any person supplying, transmitting 
or using energy under this Act, he shall not, except with the written consent of 
such person and in accordance with section 34, sub-section (i), lay his electnc 
supply-lines so as to come into contact with any such pipes, lines or service-pipes 
or service-lines. ' ' 

(4) Where the operator makes default in complying with, any of tie pro- 

visions of this section, he shall make full compensation for any loss or da^ge 
incurred by reason thereof. ' ^ \ 


Cr. C M.-I-6Q 
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(5) Where any difference or dispute arises under this section, the matter 
shall be determined by arbitration. 

(6) Where the licensee is a local authority, the references in this section 
to the local authority and to sewers, drains, water-courses or wwks under its control 


shall not apply. 

Streets, railways, tramways, 
sewers, drains or tunnels bro- 
ken up to be reinstated without 
delay. 


‘ 16. (i) Where any person, in exercise of any of 
the powers conferred by or under this Act, opens or 
breaks up the soil or pavement of any street, railway 
or tramway, or any sewer, drain or tunnel, he shall — 


(a) immediately cause the part opened or broken up to be fenced and 
guarded ; 

(i ) before sunset cause a light or lights, sufficient for the warning of passengers 
to be set up and maintained until sunrise against or near the part opened or broken 


up ; 

(c) with all reasonable speed fill in the ground and reinstate and make 
good the soil or pavement, or die sewer, drain or tunnel, opened or broken up, 
and carry away the rubbish occasioned by such opening or breaking up ; and 

(rf) after reinstating and making good the soil or pavement, or the sewer, 
drain or tunnel, broken or opened up, keep the same in good repair for three 
months and for any further period, not exceeding nine months, during which 
subsidence continues. 


(2) Where any person fails to comply with any of the provisions of sub- 
section (i), the person having the control or management of the street, railway, 
tramway, sewer, drain or tunnel in respect of which the default has occurred, 
may cause to be executed the work which the defaulter has delayed or omitted 
to execute, and may recover from him the expenses incurred in such execution. 

(3) Where any difference or dispute arises as to the amount of the expenses 
incurred under sub-section (2), the matter shall be determined by arbitration. 


17, (i) A licensee shall, before laying down or placing, within ten yards 
of any part of any telegraph-line, any electric supply- 
Nonce to telegraph-autho- qj. other works ( ^[not being either service lines] 

^ ^ or electric-supply Imes for the repair, renewal or 

amendment of existing works of which the character or position is not to be altered), 
give not less than ten days’ notice in writing to the telegraph-authority, specifying — 
{a) the course of the works or alterations proposed, 

( 4 ) the manner in which the works are to be utilized, . 

(c) the amount and nature of the energy to be transmitted, and 

(rf) the extent to, and manner in, which (if at all) earth returns are to be 

used ; 

and the licensee shall conform with such reasonable requirements, either general 
or special, as may be laid down by the telegraph-authority within that period 
for preventing any telegraph-line from being injuriously affected by such works 
or sdterations : 

Provided that, in case of emergency (which shall be stated by the licensee 
in writing to the tdegraph-authorily) arising from defects in any of the electric 
supply-lines or other works of the licensee, the licensee shall be required to give 
only such notice as may be possible after the necessity for the proposed new works 
or alterations has arisen. 

(a) \^ea:e the works to be executed consist of the laying ®[or placing] of 
any * service line 4* ♦ * licensee shall not less than forty-eight hours 
the work, serve upon the telegraph-authority a notice in writing 
of his mtention to execute such works. 

1 . LEG. MF. 2 These words wereinserted by ibid, 

u words were substituted for the words * The word “ underground was omitted, by 

not bemg service-hnes immediately attached ibid. 

to immediately attached to a ' * The words " immediately attached or intend- 
dutnbutmg mam by S. 4 of the Indian Electri- ed to be immediately attached, to a distributing 
aty (Amendioeat) Act (I of 1933) . main” were ondtted V »m 
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18. (i) Save as provided in section 13, sub-section (3), nothing in this Part 
Aerial lines. shall be deemed to authorize or empower a licensee 

to place any aerial Une along or across any street, 
railway, trainway, canal or waterway unless and until the Provincial Gov^nment 
has TOmmunirated to him a general approval in writing of the methods of cons- 
truction which he proposes to adopt : 

Provided that the communication of such approval shall in no way relieve 
the hcensee of his obligations with respect to any other consent required by or under 
this Act. ’ 


(a) Where any aerial line has been placed or maintained by a in 

brea^ of the provmons of sub-section (r), the Provincial Government may reauire 
the licensee forthwith to remove the same, or may cause the same to be rernoved 
and recover from the licensee the expenses incurred in such removal. 

(3) Where any tree standing or lying near an aerial line, or where any 
structure or other object which has been placed or has fallen near an aerial line 
subsequently to tiie placing of such line, interrupts or interferes with, or is likdy 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, in a Presidency-town 
*[**], the Commissioner of Police may, on the application, of the licensee, cause 
the tree, structure or object to be removed or otiierwise dealt with as he thinlfg 
fit]. 

(4) When disposing of an application under sub-section (3), the Magis- 
trate or Goimnissioner of Police, as me case may be, shall, in the case of any tree 
in existence before the placing of the aerial line, award to the person interested in 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee. 

^Explanation . — For the purposes of this section, the expression “tree” 
shall be deemed to include any shrub, hedge, jungle-growth or other plant.] 

19* W A Hcensee shall, in exercise of any of the powers conferred by or 

Compensation for damage. as Httle da^ge, detrimrat and 

mconvemencc as may be, and shall make full com- 
pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him, 

(2) Save in the case provided for in section 12, sub-section (3), where any 
difference or dispute arises as to the amount or the application of such compen- 
sation, the matter shall be determined by arbitration. 


Supply, 

^[ig-A. For the purposes of this Act, the point at which supply of energy 
, , by a licensee to a consumer shall be deemed to com- 

P^t where supply is deli- jnence shall be determined in such manner as may be 

sreci* j T 

prescribed.] 


LEG. REF. 

^This sub-section was substituted by S. 5 
of the Indian Electricity (Amendment) Act (I 
of 1922). 

* Words “ or Rangoon ” omitted by A.O,, 
1937 - 

* This explanation was added by sec. 5 of the 
Indian Electricity (Amendment) Act (I of 1922). 

^ This section was inseited by sec. 6 of ibid. 


Sec. 19. — See 16 Bom,L.R. 96;^= 261 , 0 . 892 
=39 B, 124 cited under sec. 14. Sec. 19 of 
the Act primarily prohibits the licensee from 
doing anything 'whic^ may amount to a nuisance 
in the exercise of the powers given by the Act 
and by the licence. Any infnngement of any 
private right could only be justed on proof 
of the fact that without infringing those rights. 


the duties imposed by the licence could not be 
carried out. Considerations of public welfare 
do not warrant an infringement of private rights, 
unless it is expressly or by necessary implication 
authorised by statute. The duty cast on the 
licensee by sec. ig is enforceable at law.^ There 
is nothing in the Electricity Act to reliwe the 
licensee frorii the liability to an action for injuno 
tion restraining him from infringing the rights 
of others. 1939 A.L.J. i9=I.L.R. (1939) All. 
237— A.I.R. 1939 All. 280. The right of &e 
Shia Mahomedans to carry tazias in a procession 
during mohazrum Is a normal user of the highway 
and docs not originate in custom. Such a right 
is no more and no less than the right of any 
member of the public to take part in rel^<w 
processions in the streets and can, therefore, be 
abridged where public rights may lawfully be 
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20. (i) A licensee or any person duly authorised by a licensee may, at 

any reasonable time, and on informing the occupier 
Power for licensee to enter intention, enter any premises to which enerev 

iorim b<«i «ppM by him, fim th. pmpo» JL 


(a) inspecting and testing the electric supply-linesj meters, fittings, works 
and apparatus for the supply of energy belonging to the licensee ; or 

( 5 ) ascertaining the amount of energy supplied or tlie electrical quantity 
contained in the supply ; or 

(c) removing, where a supply of energy is no longer required, or where 
the licensee is authorised to lake aw^ay and cut off such supply, any electric supply- 
lines, ^[meters.] fittings, works or apparatus belonging to the licensee, . 

(2) A licensee or any person authorized as aforesaid may also, in pursuance 
of a special order in this behalf made by the District Magistrate, or, in a Presidency- 
town 2[* *] by the Commissioner of Police, and after giving not less than twenty- 

four hours’ notice in writing to the occupier, enter any premises to which energy 
is or has been supplied, or is to be supplied, by him, for the purpose of examining 
and testing the electric wires, fittings, woris, and apparatus for the use of energy 
belonging to the consumer. 

(3) Where a consumer refuses to allow a licensee or any person authorised 
as aforesaid to enter his premises in pursuance of the provisions of sub-section (i) 
or sub-section (2), or, when such licensee or person has so entered, refuses to allow 
him to perform any act which he is authorised by those sub-sections to perform 
or fails to give reasonable facilities for such entry or performance, the licensee 
may after the expiry of twenty-four hours from the service of a notice in writing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or feilure continues, but for no longer.] 


21. (i) A licensee shall not be entitled to prescribe any special form of 
« . . , appliance for utilising energy supplied by him, or save 

^ prodded by sMtion 23, sub-section (2), or by sec- 
use of energy. 20, sub-section (7), in any way to control or in- 

terfere with the use of such energy : 

^ Provided that no person may adopt any form of appliance, or use the energy 
supplied to him so as unduly or improperly to interfere with die supply by the 
licensee of energy to any other person. 

(2) Subject to the provisions of sub-section (i), a licensee may, with 
the previous sanction of the Provincial Government given after consulting the 
local authority where the licensee is not the local authority, make conditions not 


LEG. REF. 

^This word was inserted by sec. 7 of the 
Indian Electricity (Amendment) Act (I of i gag). 

2 Words ‘or Rangoon’ omitted by A.O., 
* 937 - , 

“This sub-section was added by sec. 7 of 
the Indian Electricity (Amendment) Act (I of 
193s. 

* Inserted .by sec, 8, ibid. 

abridged. Therefore, where an Electric Supply 
Company has been authorised under the Elec- 
tricity Act to place wires across the’ streets in a 
certain place town at a height of ao feet, the right 
of the Shia Mahomedans to carry through those 
streets tazias of a greater height is lawfully 
abridged. T^y cannot invoke sec. 19 of the 
Act to restrain the lawhil exercise of power by 
the company even if it necessarily causes in- 
convenience, as that section has no application 
to the case. ^ G.W.N. 307 (P.G.). 

Sec. a r : Scope.-— Sec. a i which speaks to 
regulating the relations with consumers 


nothing to do widi the charges to be made for 
energy supplied. The section which deals with 
the matter is sec. 33. 35 G.W.N. 933. 

Sec, 21 (a). — ^The rule made by Khattar 
Electric En^neering and General Supply Co., 
Ltd., Dera Ismail Khan, providing that every 
consumer shall pay a minimum cha^e of 
Rs. 25 per annum, had not been made wifli the 
approval of the Government. The fact that in 
1936 the company had addressed a letter to the 
Chief Engineer on the subject and had received 
the reply that in the case of eadi consumer the 
recovery of the mmimu m charge was lawful 
from the date of the contract entered into by that 
consumer with the company is no approval of 
the rule and therefore the rule is ultra vires, 181 
I.C. 345=*A.I.R. 1939 Pesh. 8. 

Secs, a i and 24.— Sec. 34 of the Electricity Act 
authorises the licensee to cut off supply only of 
that premises the chaige of which is in azrear. 
It does not authorise the discontinuation of 
sujfply to premises the charge of which has been 
paid off. A clause in the agreement ^tween the 
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inconsistent "with this Act or •with his license or with any rules made under 
Act, to regulate his relations with persons who are or intend to become consumers, 
and may with the like sanction given after the like consultation add to or alter 
or amend any such conditions ; and any conditions made by a licensee without 
such sanction shall be null and void : 

Mbvided that any such conditions made before the 23rd day of January, 
1922, shall, if sanctioned by the Provincial Government on application made 
by the licensee before such date as the Provincial Government may, by general 
or special order, fix in this behalf, be deemed to have been made in accordance 
with the provisions of this sub-section.] 

^[(3) The Provincial Government may, after the lilcc consultation, cancel 
any condition or part of a condition previously sanctioned under sub-section (2) 
after giving to the licensee not less than one month’s notice in waiting of its intention 
so to do.] 

(4) ] Where any difference or dispute arises as to whether a licensee 
has prescribed any appliance or controlled or interfered with the use of energy' in 
contravention of sub-section (i), the matter shall be either referred to an Electric 
Inspector and decided by him, or, if the licensee or consumer so desires, deter- 
mined by arbitration. 

22. Where energy is supplied by a licensee, every person within the area* 

of supply shall, except in so far as is otherwise pro- 
Obligation on licensee to yj^ed by the terms and conditions of the license, be 
supp y energy, entitled, on application, to a supply on the same terms 

as those on which any other person in the same area is entitled in similar circum- 
stances to a corresponding supply : 

Provided that no person shall be entitled to demand, or to continue to 
receive, from a licensee a supply of energy for any premises having a separate 
supply unless he has agreed with the licensee to pay to^him such minimum annual 
sum as will give him a reasonable return on the capital expenditure, and will cover 
other standing charges incurred by him in order to meet the^ possible maximum 
demand for those premises, the sum payable to be determined in case of difference 
or dispute by arbitration. 

23. (i) A licensee shall not, in making any agreement for the supply of 

energy, show undue preference to any person, but 
Charges for energy to be . aforesaid, make such charges for the supply 

made without undue prefer- energy as may be a^eed upon, not exceeding the 

limits imposed by his license. 


LEG. REF. 

* This sub-section was inserted by sec, 8 of 
the Indian Electricity (Amendment) Act (I of 
* 922 . , ^ 

® This sub-section, which was originally 
numbered “ (2) **, was renumbered (4) ” by 
ibid, 

licensee and the consumer, empowering t^ 
licensee to discontinue the supply to certain 
premises for non-payment of charges of other 
premises of the consumer is inconsistent with 
sec. 24 and is ultra vires and unenforceable under 
sec. 21 (2). The previous sanction of the il^cal 
Government for the insertion of such a condition, 
imder sec. 2 1 (2) of the Act, is invalid and un- 
enforceable. 39 C,W.N. 526=61 G.LJ. 1 11 = 
A.I.R.. 1935 Cal. 298. 

: Sec. 2 Z.~See 63 Cal. 1047 noted under sec. 3, 
supra. There is nothing in the Act which bars, 
either expressly or impliedly, a suit for damages 
against licensee for failure to supply energy on 
proper requisition. 97 1 .G. 537= 1926 Lah. 349. 
Before a consumer can be supplied electric 


power from a new coimection in substitution of 
an old one he must put in a fresh requisition in 
writing under paras. 4 and 5 of cl. (6) of the 
Schedule to the Act. 49 Bom. 182= 26 Bom.L.R. 
1206=1925 Bom. 120. A person entitled to 
supply of energy under sec. 22 . of the Act, has a 
cause of action for a suit for damages on account 
of licensee’s failure to supply energy according 
to sec. 22 and para. 6 to the schedule. A Civil 
Court including the Judge, Small Cause Court 
has jurisdiction to entertain such suit. From 
the general scheme of the Act it is clear that most 
of the disputes are to be decided by arbitration. 
If the intention was to bar the civil remedy a 
similar provision would have been inserted for the 
breach of sec. 22 also. 1941 A.L.W. 450= 1941 
O.W.N. 6o6=I.L.R. (1941) All. 425=1941 AJl. 
301. 

Sec. 23 . — See 63 Gal. 1047 noted under sec. 3, 
supra, A consumer of electrici^ employing 
electrical machinery is entitled within lus own 
premises to use all reasonable tesfr which might 
be necessary to discover a defect. It is not 
obligatory on anyone, whatever machinery he 
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(2) No consumer shall, except with the consent in writing of the licensee, 
use energy supplied to him under one method of charging in a manner for which a 
higher method of charging is in force. 

(3) in the absence of an agreement to the contrary, a licensee may charge 
for energy supplied by him to any consumer — 

(a) by &e actual amount of energy so supplied, or * 

(b) by the electrical quantity contained in the supply, or 

(c) by such other method as may be approved by the Provincial Government.] 
.(4) Any charges made by a licensee under clause (r) of sub-section (3) 

may be based upon, and vary in accordance with, any one or more of the following 
considerations, namely : — 

(d) the consumer’s load factor, or 

(b) the power factor of his load, or 

(c) his total consumption of energy during any stated period, or 

(d) the hours at which the supply of energy is required.] 

24. *[ (i)] Where any person neglects to pay any charge for energy or any 

®[sum other than a charge or energy] due from him 
Discontinuance of supply to ^o a licensee in respect of the supply of energy to him, 
consumer neglecting to pay the licensee may, ^ter giving not less than seven clear 
charge. , days’ notice in writing to such person and without 

prejudice to his right to recover such charge or other 
sum by suit, cut off the supply and for that purpose cut or disconnect any electric 
supply-line or other works being the property of the licensee, through which energy 
may be supplied, and may discontinue the supply until such charge or other sum, 
together with any expenses incurred by him in cutting off and re-connecting the 
supply, are paid, but no longer. 


LEG. REF. 

^ These sub-sections were added by sec. 9 
of the Indian Electricity (Amendment) Act (1 
of 1922). 

‘This paragraph was numbered as sub- 
section “ (i) ” by sec, 10 of ibid. 

• These words were substituted for the words 
” other sum ” by ibid, 

may happen to use to call in an expert on every 
occasion when something goes wrong. A man is 
entitled, if he is able, to remedy d^ects himself 
in his own plant. If, in the case of electric 
supply, it is a reasonable test for a consumer to 
use an electric lamp and if he bona fide uses a 
lamp for this purpose without permission, sec. 23 
has no application nor he guilty imder sec. 39 
as his action does not amount to dishonest 
abstraction of the company’s electric energy. 
151 1 .C. 19=35 Cr.L.J. 1274— 1934 A. 320. Per 
Suhrawardy^ J , — ^Thc words “sudx other” in 
cL (c) of sec. 23 (3) cannot be interpreted as' 
preventing the Govenunent from utilising either 
method with such modifications as they thinlc 
fit. 35 C.W.N. 933. Per Graham, J. — Sec. 23 
(3} seems to give the licensee the option of adopt- 
ing any one of the three meth<^ mentioned. 
(Ibid.) The consumer and the supplier may 
enter into any agreement as to the charge for 
supply of energy subject to the limitation men- 
tioned in sec. 23. Where the rate agreed and 
sanctioned by Government was 7 as. per unit 
plus Rs. 5 per month per kilowat of the rated 
caj^acity of the consuming devices installed pro- 
vided the combined charges shall not exceed the 
fiat rate of 8 as. per unit, held, that the charges 
for actual consumption and kilowat were two 

Darts nf thp rattip. rTiarmnry 


even if they were different it was intra vires of 
the Government to fix them under sec. 23 (3) {e). 
The system adopted cannot be said to amount 
to a double system of charge and the consumer 
is bound to pay the charges as agreed. {Ibid,) 

Sec. 23 (3) (c), — Sec. 23 (3) {c) contemplates 
charges made on the basis of consumption. It 
does not authorise a licensee to levy minimnyn 
charges without ^y agreement with the consumer. 
Nor can the licensee^ invoke cl, {c) of sec. 23 
(3) to support its claim for Tninimn iv^ charges 
when the Local Government has not exercised 
their powers under that clause by a notification 
under it. 63 Cal. 1047=40 G.W.N. 789= 
A.I.R. 1936 Cal. 265. ' ^ 

Sec. 24 : Powers unper — ^Nature and 
EXTENT OF— Conditions of exercise. — ^T he 
power to discontinue supply to a premises is 
power in given ad(fition to the rights to realise 
the arrears by a suit ; and fiiis statutory power 
should be exercised in good faith and reasonably, 
and only as a last resort after all the formalities 
laid down in the Act had been complied with. 
62 Cal. 886=39 G.W.N. 526=61 C.L.J. iii= 
1935 C. 298. 

Notice. — ^The notice under thfs section is 
purely for the protection of the consumer, and 
no question of public policy is involved in it. 
So, it is open to the consumer to waive the notice 
if he so desires. 20 N.L.J. 200*= 171 I.C, 640= 
A.LR. 1937 Nag. 379. 

Sec. 24 AND ScH., Cl, The licensee must 
bear the diarge of the service line whether the 
consumer has paid the initial expenditure or not. 
The licensee can discontinue the supply of energy 
if the consumer’s installation is defective. In 
case of any alleged defect, the licensee can refer 
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(2)] ** * Where any difference or dispute has been referred under 

this Act to an Electric Inspector before notice as aforesaid has been given by the 
licensee, the licensee shall not exercise the powers conferred by this section until the 
Inspector has given his decision ; 

“[Provided that the prohibition contained in this sub-section shall not apply 
in any case in which the licensee has made a request in writing to the consumer 
for a deposit with the Electric Inspector of the amount of the licensee’s charges or 
other sums in dispute or for the deposit of the licensee’s further charges for energy 
as they accrue, and the consumer has failed to comply with such request.] 

25. Where any electric supply-lines, meters, fittings, works or apparatus 

belonging to a licensee are placed in or upon 'any 
ExemptiOT of electric sup ply- premises, not being in the possession of the licensee, for 

purpose of supplying ener^, such electric supply- 
lines, meter.-, fittings, works and apparatus shall no I; be 
liable to be taken in execution under any process of any Civil Court or in any pro- 
ceedings in insolvency against the person in whose possession the same may be. 

26. (i) In the bsence'of an agreement to the contrary, the amount of 

energy su{>plied to a consumer or the electrical quantity 
Meters. contained in the supply shall be ascertained by means 

of a correct meter, and the licensee shall, if required by the consumer, catise the 
consumer to be supplied with such a meter : 

Provided that the licensee may require the consumer to give him security 
for the price of a meter and enter into an agreement for the hire thereof, unless 
the consumer elects to purchase a meter. 

(2) Where the^ consumer so enters into an agreement for the hire of a meter, 
the licensee shall keep the meter correct, and, in default of his doing so, the consumer 
shall, for so long as the default continues, cease to be liable to pay for the hire of 
the meter. 

(3) Where the meter is the pro;^erty of the consumer, he shall keep the 
meter correct, and, in default of his doing so, the licensee may, after giving him 
seven days* notice, for so long as the default continues, cease to supply energy through 
the meter. 

(4) The licensee or any person duly authorised by the licensee shall, at any 
reasonable time and on informing the consumer of his intention, have access to, 
and be at liberty to inspect and test, and for that purpose, if he thinks fit, take off 
and remove, any meter referred to in sub-section (i) ; and, except where the 
meter is so hired as aforesaid, all reasonable expenses of, and incidental to, such 
inspecting, testing, ta^g off and removing shall, if the meter is found to be otherwise 

correct, be recovered from the consumer; and, where any difference or dispute 
arises as to the amount of such reasonable expenses, the matter shall be referred 
to an Electric Inspector, and the decision of such Inspector shall be final : 

Provided t^t the licensee shall not be at liberty to take off or remove any 
such meter if any difference or dispute of the nature described in sub-section (6) 
has arisen until the matter has been determined as therein provided. 

(5) A consumer shall not connect any meter referred to in sub-section (i) 
with any electric supply-line through which energy is supplied by a licensee, or 


MG’. BEP. 

^ This paragraph was originally a proviso and 
was numbered sub-section “ (2) *’ by sec. 10 
of the Indian Electricity (Amendment) Act (I 


of 1922!. 

* The words “ Provided that ” were omitted 
hy ibid, 

* This proviso was added by ibid. 


decide the matter. If energy is supplied to die . 

knowing that the installation is defective 
die co navmey will not pay for a new fose or 


cut-out if the old melts on account of defective 
installation. 45 I.G. 171. 

Sec. 26 (5) deals with a case of connecting a 
new meter with the licensee’s supply-line. 
Rule 31 (1) of the Electricity Rules on the other 
hand does not deal with cases which sec. 26 (5} 
contemplates. Rule 31(1) deals with the tampe- 
ring of seals placed oh a meter which is already 
working. There is therefore no conflict between 
sec. 26 (5) and rule 31 (i). LL.R. (1939) Bom. 
496=41 Boni.L.R. 878=ArI.R. 193d Bom. 480. 
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Explanation thereto shall apply in the case of any aerial 
Application of section 18 to placed by any railway administration as defined 
maintained by section 3 of the Indian Railways Act, 1890, as if 
rai ways, references therein to the licensee were references to the 


railway administration.] 

30. (i) No person, other than a licensee duly 

Control of transmission and authorized under die terms of his license, shall transmit 
use of energy. or use energy at a rate exceeding two hundred and 

fifty watts, — 

(a) in any street, or 

\b) in any place, 

(1) in which one hundred or more persons are likely ordinarily to be assembl- 
ed, or 

(ii) which is a factory within the meaning of the Indian Factories Act, 
^[igii], or 

(iii) which is a mine \vithin the meaning of the Indian Mines Act, 1901, 

*[or 

(iv) to which the Provincial Government, by general or special order, 
declares the provisions of this sub-section to apply], 

without giving not less than seven clear days* notice in writing of his intention to 
the District Magistrate or, in a Presidency-town, ®[* *] to the Gonimissioner of 

Police, and com^ying with such of the provisions of Part IV, and of the rules made 
thereunder, as may be applicable : 

Provided that nothing in this section shall apply to energy used for the 
public carriage of passengers, animals or goods on, or for the lighting or ventilation 
of the rolling-stock of, any railway or tramway subject to the provisions of the 
Indian Railways Act, 1890 : 

Provided, also, that the Provincial Government may, by general or special 
order and subject to such conditions and restrictions as may be specified therein, 
exempt from the application of this section or of any such provision or rule as 
aforesaid any person or class of persons using energy on premises upon or in con- 
nection with which it is generat^, or using energy supplied under Part II in any 
place specified in clause (A). 

(2) Where any difference or dispute arises as to whether a place is or is not 
one in which one hundred or more' persons are likely ordinarily to be assembled, 
the matcer shall be referred to the Provincial Government and the decision of 
the Provincial Government thereon shall be final. 

(3) The provisions of this section shall be binding on the Crown. 


PART IV. 
General. 
Protective Clauses, 


31. No person shall, in the generation, transmission, supply or use of energy, 

- ^ j ^^y injure any railway, tramway, canal or 

^ water-way or any dock, w^rf or pier vested in or 
piers, controlled by a local authority, or obstruct or mterfere 

with the trafiSc on any railway, tramway, canal or 

water-way. 

32. (i) Every person gen^ating, transmitting, supplying or using energy 

Protection of telegraphic, “ this section referred to as the“ operator ”) 

telephonic and electric sig- ^ reasonable precautions in construct!^, 

nailing lines. - laying down and placing his electric supply-lines ^d 

other works and in working his system, so as not 

“ iSa^ S* figum inserted by the Indian Electridty (Amendment) 

■ Act a of 1982). s«. 14. 


V V T,- * -WAUMMA jiiccincity 

^endment) Act (I of 1922), See now the 
Factories Act (XXV of 1934). ' 


“The 
A.O., 1937. 


‘or Rangoon’* omitted by 
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injuriously to affect, whether by induction or otherwise, the working of any wire 
or line used for the purpose of telegraphic, telephonic or electric-signalling com- 
munication, or the currents in such wire or line. 

(3) Where any difference or dispute arises between the operator and the 
telegraph-authority as to whether the operator has constructed, laid down or placed 
his electric supply-lines or other works, or worked his system, in contravention of 
sub-section (i), or as to whether the working of any wire, line or current is or is not 
injuriously affected thereby, the matter shall be referred to the ^[Central Govern- 
ment]; and the ^[Central Government], unless ^[it] is of opinion that the wire or 
line has been placed in unreasonable proximity to the electi ic supply-lines or works 
of the operator after the construction of such lines or works, may direct the operator 
to make such alterations in, or additions to, his system as may be necessary in 
order- to comply with the provisions of this section, and the operator shall make 
such alterations or additions accordingly : 

Provided that nothing in this sub-section shall apply to the repair, renewal 
or amendment of any electric supply-line so long as the course of the electric supply- 
line and the amount and nature of the energy transmitted thereby are not altered. 

(3) Where the operator makes default in complying with the requirements 
of this section, he shall make full compensation for any loss or damage incurred 
by reason thereof, and, where any difference or dispute arises as to the amount of 
such compensation, the matter shall be determined by arbitration. 

Explanation . — ^For the purposes of this section, a telegraph-line shall be 
deemed to be injuriously affected if telegraphic, telephonic or electric-signalling 
communication by means of such line is, whether through induction or otherwise, 
prejudicially interfered with by an electric supply-line or work or by any use made 
thereof. 

33. (i) If any accident occurs in connection with the generation, trans- 

mission, supply or use of energy in, or in connection 
Notice of accidents and i^^ith, any part of the electric supply-lines or other 
inquiries. worfa of any person, and the accident results or is 

likely to have resulted in loss of life or personal injury, such person shall give notice 
of the occurrence, and of any loss of life or personal injury, actually occasioned by 
the accident, in such form and within such time and to such authorities as the 
Provincial Government may, by general or special order, direct.] 

(2) The Provincial Government may, if it thinks fit, require any Electric 
Inspector, or any other competent person appointed by it in this behalf, to inquire 
and report — 

{a) as to the cause of any accident affecting the safety of the public, which 
may have been occasioned by, or in connection with, the generation, transmis- 
sion, supply or use of energy, or * 


LEG. REF. 

iThc woids “Local Government” were 
substituted for the words Governor-General 
in Council ” by sec. 2 and Sch. I of the Devolu- 
tion Act (XXXVIIl of 1920) ; and word ‘Local* 
was changed to ‘Gentral’ by A.O. 1937’. 

* This word was substituted for the wo^ “he” 
by sec. 2 and Sch- I of the Devolution Act 
(XXXVIIl of 1920). 

* This sub-section was substituted by sec. 15 
of the Indian Electricity (Amendment) Act 
(I of 1922). 

Sec. 33. — It was held under the old section 
that its applicability was not confined to the 
accidents occurring in connection with the works 
of persons licensed under Parts II smd III of the 
Act, nor to cases in which the accident actually 
resulted in personal injury or death. See 39 M« 
686*= i8 MXJ. 150*30 I.C. 444* 


CONTmUANCE IN FORGE OF RULES AND REGULA-' 
TZONS MADE UNDER ACT IX OF 19IO AND ACT V 
OF 1923. — ^Rules made before the 31st day of 
March, 1937, under sec. 37 of the Indian Electri- 
city Act, 1910, axjid regulations made before 
the 28th day of March, 1937, under sec. 28 of the 
Indian Boilers Act, 1923, by the Governor- 
General in Goimcil shall, on and from the said 
dates respectively, be deemed to have been made 
under the said sections of the said Acts by the 
authority substituted for the Governor-General in 
Council by the Indian Electricity (Amendment) 
Act, 1937, and the Indian Boilers (Amendment) 
Act, 1937, respectively, and shall continue to be 
in force until superseded by rules or regulations 
made under the said sections of the said Acts by 
the Gentral Electricity Board or the Central 
Boilers Board, as the case may be, ( Vide sec. 2 of 
Act XXIV of 1937.) 


5o8 
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(A) as to the manner in, and extent to, which the provisions of this AA or 
of any license or mles thereunder, so far as those provisions affect the safety of 
any person, have been complied with. 

34 (i) No person shall, in the generation, transmission, supply or use’ of 

Prohibition of connection f^ergy, permt'any part of his electric supply-lincs to 
with earth, and power for be connected with earth fxcept so far as may be pres- 
Government to interfere in cribed in this belialf or may be specially sanctioned 
certain cases of default. by the Provincial Government. 

(2) If at any time il is established to the satisfaclion of the Provincial Govern- 
ment — 

(a) that any part of an electric supply -line is connected with earth contrary 
to the provisions of sub-section (i), or 

{b) that any electric supply-lines or other works for the generation, trans- 
mission, supply or use of energy are attended with danger to the public safety or to 
human life or. injuriously affect any tekgraph-linc, or 

(c) that any electric supply-lines or other works arc defective so as not to be 
in accordance with the provisions of this Act or of any rule thereunder, 
the Provincial Government may, by order in writing, specify the matter complained 
of and require the owner or user of such electric supply-lincs or other works to 
remedy it in such manner as shall be specified in the order, and may also in like 
manner forbid the use of any electric supply-line or -works until the order is com- 
plied with or for such time as is specified in the order. 

Administration and rules. 

35. (i) The Central Government may, for the whole or any part of British 

tvi India, and each Provincial Government may for the 

A visory a s. whole or any part of the pi'ovince, by notification in the 

official Gazette, * * constitute an Advisory Board. 

(2) Every such Board shall consist of a chairman and not less than two 
other members. 


2* 


®[ (3) ] The CentKLl Government or the Provincial Government, as the case 
may be, may, by general or special order, — 

*[ (a) determine the number of members of which any such Board shall 
be constituted and the manner in which such members shall be appointed,] 

(&) ] define the duties and regulate the procedure of any such Board, 

(c) ] determine the tenure of office of the members of any such Board, and 
(^) ] directions as to the payment of fees to, and the travelling 
expenses incurred by, any member of any such Board in the performance of his 
duty, 

36. (i) The Central Government may, by notification in the official Gazette 

, appoint duly qualified persons to be Electric Inspectors, 
Electric every Electric Inspector so appointed shall ®[in 
^ ' ' relation to mines, oiJ-fields and railways] exercise -the 

powers and perform the functions of an Electric Inspector under this Act within 
such areas and subject to such restrictions as the Central Government may direct. 

(2) The Provincial Government may, by notification in the official Gazette, 
appoint duly qualified persons to be Electric Inspectors within such areas as may 
be assigned to them respectively ; and every Inspector so appointed shall ®[except 
in relation to mines, oil-fields and railways] exercise the powers and perform the 
functions of an Electric Inspector under this Act subject to such restrictions as the 
Provincial Government may direct. 


LEG. REF. 

1 Words “ or the local official Gazette, as the 
case may be ”, were omitted by A.O., 1 937. 

^ Sub-section (3) was omitted by sec. 16 of 
the Indian Electneity (Amendment) Act (I of 
1922. 

■“This sub-section which was originally num- 
beied (4) ”, was re-numbered “ (3) ”, by sec. 


16 of the Indian Electricity (Amendment) Act 
(I of 1922), 

^ This clause was inserted by ibid. 

®Thc clauses “(A)" »(c) ” and « (d) ” which 
were originally lettered ** (a) ”, “ (b) ** and 
” were re-lettered by sec. 16 of the Indian 
Electricity (Amendment) Act (I of 1922). 
•Inserted by A.O., 1937. 
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(3) ^^0 absence of express provision to tlic contrary in this Act or any 

rule thereunder, an appeal shall licfromthedecision of an Electric Inspector, to tlie 
Gentral Government or the Provincial Government, as the case may be ^[or, if the 
Central Government or the Provincial Government, as the case may be, by general 
or special order, so directs, to an Advisory Board.] 

, (i) A Board to be called the Gentral Elec* 

Central Electricity Board. tricity Board shall be constituted to exercise the powers 

conferred by section 37. 

(2) The Central Electricity Board shall consist of fifteen members, namely 

(а) a chairman to be nominated by the Gentral Government; 

(б) one member to be nominated by each of the Provincial Governments 
of Madras, Bombhy, Bengal, the United Provinces, the Punjab, Bihar, the Central 
Provinces ®[and Berar], Assam, the North-West Frontier Province, Sind and 
Orissa ; 

Ip) one member, holding office for a period of three yeais, to be nominated 
alternatively by the Provincial Government of Delhi and the Provincial Govern- 
ment of Ajmer- Merw’ara ; 

{d) one member to be nominated by the Chief Commissioner of Railways ; 
and 

(e) one memljer to be nominated by the Chief Inspector of Mines. 

(3) Any vacancy occurring in the Board, othcrv\rise than by the expiry of 
the term of office of the member referred to in clause (c) of sub-section (2), shall 
be filled as soon as may lie by a nomination made by the authority by whom the 
member vacating office was nominated. 

(4) The Board shall have full power to regulate by by-laws or otherwise 
its own procedure and the conduct of all business to be transacted by it. 

(5) The powers of the Central Electricity Board may be exercised not- 
withstanding any vacancy in the Board.] 


37. (i) The ^[Central Electricity Board] may make ®rules, ®[* * *] 

to regulate the generation, transmission, supply and 
Power for Board to make energy, and, generally, to carryout the purposes 

and objects of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 


LEG. REF. 

^ These words were added by sec. 17 of the 
Indian Electricity (Amendment) Act (I of 1922). 

*Sec. 36- A inserted by Act X of 1937, sec. 3. 

• Inserted by A.O., 1937. 

• Substituted for * Governor General in Coun- 
cil, by Act X of 1937. 

®iSIs« the Indian Electricity Rules, 1937, pub- 
lished with the Notification of the Government 
of India (Industries and Labour Department) 
No. F.-6oi,dated the 27th March, 1937. These 
rules though made by the Governor- General 
in Council, are to be deemed to have been 
made by the Central Electricity Board ; sse the 
Rules and Regulations Continuance Act, 1937 
(XXIV of 1937). 

• The words ** for the whole or any part of 
British India ’* omitted by A.O. 1937. 

Sec. 37. — ^The power to make general rules for 
the whole of British India or any considerable 
part of it cannot make ‘local control and the 
consideration of immediate local conditions 
unnecessary. Because in their licence the elec- 
tric company are empowered to have a generating 
station somewhere within the limits of Madras, 
they are not free from the ordinary control of the 
local authority in respect of the steam boiler 


which they use to provide motive power for 
generation. [(i88i) 6 A.C. 193, Ref.] Nor does 
the fact that it is a company of public utility with 
compulsoiy obligations to the public confer on 
it immunity from the control of the local autho- 
rity. [(1899) 2 Q,.B. 664 ; (1909) 2 K.B. 744 ; 
(1900) 82 L.T. 562 ; (1909) 2 K.B. 138 ; (1903) 
88 L.T. 772, Ref.] 54 Mad. 364= A,I.R. 193 1 
Mad. 152=60 M,LJ. 551. 

“COMMERLIAL PREMISES ” — MEANING OF — COF- 
FEE-HOTEL. — "Commercial premises” in the 
context of the classification rules for electric supply 
by an electric licensee means nothing more than 
" premises used for purposes of business.” The 
words cannot be read as being in contradiction 
to trade premises. Premises used for running a 
coffee-hotel must be regarded as "Commercial 
premises” for the purpose of fixing rates for the 
supply of electric energy. 53 L.W. 359=A.I.R. 
1941 Mad. 439 -(i 940 ^ M.L.J. 411, 

Rules 31 and 37. — ^The provisions of R. 31 
deal with the point of commencement of supply 
of energy by the licensee to the consumer and 
not with the question of control over an electric 
line as a matter of fact. R. 3 1 is one of the rules 
relating to the conditions of supply which is a 
matter of concern between the ficensee the 
consumer rather than a matter afiecting th^ 
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(а) prescribe the form of applications for licenses and the payments to be 
made in respect thereof ; 

(б) regulate the publication of notices ; 

(c) prescribe the manner in which objections with reference to any appli- 
cation under Part II are to be made ; 

(d) provide for the preparation and submission of accounts by licensees in 
a specified form ; 

(e) piovide for the securing of a regular, constant and sufficient supply of 
energy by licensees to consumers and for the testing at various parts of the system 
of the regularity and sufficiency of such supply, and for the examination of the 
records of such tests by consumers ; 


public ; whereas R. 37 is one of the rules of 
precaution for the safety of the public. A.I.R.« 
1933 R* 70=11 Rang. i6a=34 Gr.L.J. 1040. 
R. 37 applies to all electric supply lines, and in 
considering whether the case is governed by 
R, 37 or not, it is unnecessa^ to determine 
whether the line in question is a service-line 
or not. Under R. 37 the licensee is responsible 
that all electric supply lines under his control, 
even if they are on a consumer’s premises, are 
maintained in a safe condition. In truth and 
in fact the consumer gets the use of the control of 
the electric current only when it reaches his 
switch and not as soon as it passes through the 
meter. (Ibid.) See also 41 Bom.L.R. 878, The 
contention that if the consumer elects to tahe a 
supply of energy from the licensee’s distributing 
main at any point outside his premises, and 
receives the supply through the licensee’s meter, 
and thereafter it is conveyed through a line which 
has been constructed by the consumer and at his 
cost, the obligation to keep in a safe condition 
the line and works from the point of commence- 
ment of supply {ue,, die meter) to be consumer’s 
premises and siso the line and works on the 
consumer’s premises, is cast upon the consumer 
and not on the licensee cannot be accepted, for 
it runs counter to the object and effect of the 
Electricity Act. The licensee is not entitled by 
agreement with the consumer to release himself 
from the obligation to see that the line, apparatus 
and works by which electricity is transmitted, 
so long as he retains control of them, arc main- 
tained in a safe condition because this obligation 
is cast upon him not merely for the benefit of the 
consumer and the licensee, but also for the pro- 
tection and in the interest of the public generally, 
y^ere therefore the licensee allows the stay wire 
in the ro^ to be in an unsafe condition the 
licensee fails to perform an obl^ation imposed 
upon him under the Act and is guilty of a breach 
of R. 37 and can be convict^ under R. 107. 
But a conviction in the alternative under R, 107 
and sec. 47 however is not in accordance with 
law, for, the case falls neither under sec. 236 
nor sec. 367 (3), Cr. P. Code. 1933 Cr. 
C. 477= 1933 R. 70, The evidence for 

the prosecution showed that when the officials 
of a licensee company visited the premises of 
the accused the seals which the company hgH 
affixed to the meter placed upon the premhes 
of the accused had been removed. Held^ that 
the accused must be held responsible for removing 
these seals and that his convictic^ under R. 106 
read with R. 37 (4) wa? justified. 1 16 1 .C. 889= 
1929 L. 867. 


Rule 40-A : Bombay Government Nottw- 

CATION DATED 1 5- 1 1 - 1 934 — “ ThEIR OWN WORKS*’ 

— ^Interpretation of — “ Works ” — Meaning 
OF. — ^The words “ their own works ” in the noti- 
fication dated 15-11-1934, issued by the Govetn- 
ment of Bombay under R. 40-A of the Electricity 
Rules, 1922, cannot be interpreted as being 
limited to works carried out on the premises 
of the various bodies referred to there. The words 
mean works carried out by the exempted bodies 
themselves or perhaps works belongpg to them ; 
and by works” is meant the kind of works 
referred to in the rule and not the kind of works 
referred to in the definition in the Electricity 
Act. 43 Bom.L.R. 99=1941 Bom. 100; See 
also I.I..R. (1939) Bom. 496. 

Rule 48 of the Indian Electrigitv Rules 

1937, introduced by the Notification dated 
27-3-1937, did not come into force until 

22- 3-1938 ; and R. 48 cannot therefore apply 
to any installation works carried out before 22-3- 

1938, and after March, 1937. Nor would the 
old R. 40-A of the Electricity Rules, 1922, would 
apply ; because under the Notification of 

23- 3 1937 the old R, 40-A was superseded when 
the new rules were made applicable on 27-3-1957 
Sec. 24 of the General Glauses Act of 1897 is 
of no avail in such a case and R. 40-A of the old 
cannot be regarded as supersede only when 
the new R. 48 came into force, because the 
notification of March, 1937 expressly superseded 
the rules ofi922. 43 Bom.L.R. 99= 1941 Bom. 100. 

“ CoMiffiRcrAL PREMISES ” in the context of 
the classification rules for electric supply by an 
electric licensee means nothing more than 
“ premises used for purposes of business.” ^ The 
words cannot be read as being in contradiction 
to trade premises. Premises used for running 
a coffee-hotel, must be regarded as “ Gommercial 
premises ” for the purpose of fixing rates for the 
supply of electric energy- 1941 M.W.N. 253= 
53 L.W. 359= (1941) I M.LJ. 41^ _ 

Rules . 49, 57, 120 and 124.— The prmcipal 
of a college who is also the S&retary of the 
governing body of the Society which conducts 
the College, is liable to be punished for failure 
to keep the electric installation within the college 
premises in proper order so as to avoid danger 
to persons comiqg into contact with it. I.L.R. 
(1944) Nag. 692=1944 N.L.J. 475=1944 Nag. 
380. 

Rule 106 framed under Acrr. — Qjsare. — Whe- 
ther R. 106 of the rules framed under the Elec- 
tricity Act is ultra vires of the rule making power 
conferr^ by sec. 37 (4). 172 I.G. 940=39 

Gr.L,J. 206=18 P.L.T. 986=A.I.R. 193S Pat. 
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(/) provide for the protection of peisons and property from injury by reason 
of contact with, or the proximity of, or by reason of the defective or dangerous 
condition of, any appliance or apparatus used in the generation, transmission, 
supply 01;, use of energy ; 

(g) for the purposes of electric traction regulate the employment of insulated 
returns, or of uninsulated metallic returns of low resistance, in order to prevent 
fusion or injurious electrolytic action of or on metallic pipes, structures or sub- 
stances, and to minimise, as far as is reasonably practicable, injurious interference 
with the electric wires, supply-lines and apparatus of parties other than the owners 
of tJie electric traction system, or with the currents therein, whether the earth is 
used as a return or not ; 

(A) provide for preventing telegraph-lines and magnetic observatories or 
laboratories from being injuriously effected by the generation, transmission, supply 
or use of energy ; 

(i) prescribe the qualifications to be required of Electric Inspectors ; 

(j) authorize any Electric Inspector or other officer of a specified rank and 
class to enter, inspect and examine any place, carriage or vessel in which he has 
reason to believe any appliiftice or apparatus used in the generation, ti'ansmission, 
supply or use of energy to be, ana to carry out tests therein, and to prescribe the 
fc cilities to be given to such Inspectors or officers for the purposes of such exa- 
minations and tests 

(A) authorize and regulate, the levy of fees for any such testing or inspection 
and, generally for the services of Electric Inspectors under this Act ; *[and 


LEG. REF. 

^ The word and ’* was omitted by sec. i8 
of the Indian Electricity (Amendment, Act (1 of 
192^. 

* The word ** and ” and Cl, (IJ were inser- 
ted by sec. 18 of the Indian Electndty (Amend- 
ment) Act (I o^ 1922). 


15. The definition of * consumer^ includes any 
person who is supplied with energy by a licensee, 
and any person whose premises are for the time 
being connected for the purposes of a supply of 
energy with the works of the licensee. Therefore 
in a prosecution for offences under sec. 44 and 
R. 106 prima facie it should be enough to prove 
either that energy was supplied for the use of the 
persons or that the persons were owners or 
occupiers of premises connected up with the 
licensee’s electric system. 172 I.C, 940=18 
P.L.T. 986=A.I.R. 1938 Pat, 15. It is clear 
from the provisions of sec. 37 of the Electricity 
Act that R. Z06 was one which the Govenunent 
of India had power to make and the necessity 
of a rule fixing responsibility for the integrity 
of the seals of the meter fixed on the ooMumer’s 
premises is obvious. It is equally obvious that 
in case of a conviction under R. 106, although 
the breaking of a seal on a meter fixed on a 
consumer’s premises is sufficient to render the 
consumer liable to a fine, the fine would be 
adopted to the circumstances of the case. 151 
I.G. 1039= 1934 N. 245. Rule 106 is imreason- 
ablc and repugnant to the general principles of 
law, and is in excess of the powers conferred by 
sec. 37 (4). It is also inconsistent with the 
provisions of sec. 44 of the Act. Consequently 
this rule is ultra vires of the Grovemor-Gencral in 
Council and is therefore invalid. 12 R. 5 * 5*=35 
Cr,L.J. i 364=A.I.R. 1934 R. 178- 
RUZ.E 107. — ^Rule 107 framed under sec. 37 of 
the Act imposes penalties only on lice^es and 
owners (i.f. experts). It is not applicable to 


consumers, who are not experts. The only rules 
which any non-expert can observe arc Vis, 29 
and 40-A which are provided for by Rr. io6 
and 106-A. 60 Bom. 770=37 Gr.L.J. 1124= 
38 Bom.L.R. 434=A.I.R. 1936 Bom. 327, 

Under R. 123 it is not the workman who 
actually carries out the installation that is guilty 
of any offence ; it is only the person under whose 
imm^iatc supervision the work is carried out 
that is liable to punishment under the rule. 
I.L.R. (1940) All. 67=1939 A.W.R. (H,C.) 789 
=:A.I.R. 1940 All. 5=1939 A.L.J. 1032. 

Rule 62 (3) {a) : Liability under-— Civil 
RIGHTS. — ^The civil rights of a person would not 
in any way protect him against crimmal liability 
for his acts and omissions under R. 62 (3) (a) 
of the Indian Electricity Rules. He has every 
right to move against the Electric Supply Co. 
to have the wire removed from over his tod, 
but the wire being where it is he is not justified 
in law in effecting additions and alterations in 
his house making the aerial line running over 
land accessible otherwise th^ by the aid of a 
ladder or other special appliance. 15 Pat.L.T. 

761= 1934 P- 523- 

Secjs. 37 AND 38 : Rules under.— Validity 
of rules made and duly published by the Governor 
General can be canvassed in a Court of law. 12 
R. 515=35 Gr.L.J. 1384=1934 R- 178. The 
definite policy underlying the penal rules framed 
xmder sec. 37 is to make licensees and owners 
who are experts, having or supposed to have 
some knowledge of the technical matters relating 
to electricity liable for breaches of the rules. 
An owner as defined under the rules is a sort of 
quasi-licensee ; a person who is not a licensee, 
but authorised by Government under Part III 
of the Act to supply energy. The rules however/ 
clearly are not part of the Act, and the provision in 
sec. 38 (4) giving them the same force as if they 
had been enacted by the Act docs not make 
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{ 1 ) provide for any matter which is to be or may be prescribed ;] 

^[(3) Any rules made in pursuance of clause (/) or clause {h) of sub-section 
(2) shall be binding ^n the Crown]. 

2[ (4) ] In making any rule under this Act, the ^[Central Electricity Board] 
may direct that every breach thereof shall be punishable with fine which may 
extend to three hundred rupees^ and, in the case of a continuing breach, with a 
further daily fine which may extend to fifty rupees. 

^ , 38. (i) The power to make rules under section 27 

provisions respect- subject to the condition of the rules being made 

mg ru es. previous publication. 

(3) The date to be specified in accordance with clause (3) of section 33 
of the General Clauses Act, 1897, as that after which a draft of rules proposed 
to be made under section 37 will be taken into consideration shall not be less than 
three months from the date on which the draft of the proposed rules was published 
for general information. 

44c Hn ^ 4; ^ ^ 


f [ (3) ] All rules made under section 37 shall be published in the ^[Gazette 
of India,] and on such publication shall have effect as if enacted in Ais Act. 

®[38-A. Tlie provisions of sections 37 and 38 shall, in relation to rules 
affecting mines, oilfields and railways, have effect as if the references to the 
Provincial Government and the Province were references to the Central Govern- 
ment and British India respectively,] 


Criminal Offences and Procedure, 

39, Whoever dishonestly abstracts, consumes or uses any energy shall be 
Theft of enerffv deemed to have committed theft within the meaning 

^ of the Indian Penal Code ; and the existence of artificial 

means for such abstraction shall hiprima fade evidence of such dishonest abstraction. 


LEG. REF, 

' This sub-section was inserted by sec. 18 of 
Act 1 of 1922. 

* This sub-section, wbidi was originally num- 
bered (3) ”, was re-numbered (4) ” by ibid, 

* Substiuited for * Governor-General in 
Goimcil ’ by Act X of 1937, 

* Old sub-sec. (3) was omitted and sub-sec. 
(4) was re-numbered as the present sub-sec, (3) 
by Act X of 1937. 

^Sse Government of India (Adaptation of 
Indian Laws) Supplementary Order, 1937. 

* Sec. 38-A inserted by the A.O., 1937. 

them so. 60 Bom. 770=38 Bom.L.R. 434= 
37 Gr.L.J. ii 24=A.I.R. 1936 Bom. 327. 

Seo. 39.— The word “dishonestly” is a legal 
expression having the same sense as that in which 
it is used in the Penal Code. 27 I.C. 591. 

Burdek of proof — Gtrcumstantial evidence. 
-See. 39 does not remove from prosecution 
the burden of proving an offence against an 
mdividual. Such propf must naturally be cir- 
c;^tantial in character. Where the person 
rmarged is the lessee or owner of the house and 
the consumer of the electricity (that is, the person 
who IS offiaally on the company’s books as the 
consumer in the particular house) and where 
taere is a large and obvious etection oa the roof 
of the house or in any part of the house, where 
It could not possibly escape the notice of the 
consume and where in addition the person 
ctoged w^e only person who would gain 
advantage from the theft of the electricity, the 
charge under sec. 39 is made out. 146 I.C. 814 
* 1933 A.LJ. 1 175. Sec. 39 does not say that 
dishonest a^toaction or consumption or use of 
OTctgy IS Aeft. Sec. 39 means no more than 
that the offender is to be tried in the same way 


as if he had committed the offence of theft. A.L 
R. 1936 Cal. 753« Abstraction is not always a 
necessary ingredient for an offence under sec. 39. 
The consuming of electricity and the regular 
causing of the record of that use in the shape of 
the figures on the dials in the meters to be altered, 
amounts to a dishonest user within the meaning 
of sec. 39, and the persons causing or allowing 
the alteration of the figures on the dial must be 
deemed to have committed theft within the 
meaning of sec. 379, Penal Code, (Ibid,), 

Offence under section — Consumer using 

ELECTRICAL MACHINERY. — Bona fide CONDUCT, — 

A ^nsumer employing electrical machinery is 
entitled within his own premises to use all reason- 
able tests which might be necessary to discover 
a defect. It is not obligatory on any one, what- 
ever machinery he may happen to use, to call 
in an expert on every occasion when something 
goes wrong. A man is entitled, if he is able, 
to remedy defects himself in his own plant. 
If, in the electric supply, it is reasonable for a 
consumer to use an electric lamp and he bona fide 
uses a lamp for this purpose without permission, 
sec. 23 has no application nor is he guilty under 
sec. 39 as his action does not amount to dishonest 
abstraction of the company’s electric energy. 
15 1 LG. 19=35 Gr.L.J. 1274=1934 A. 320. 

Secs. 39 and 44 (c), — ^Sec* 39 dispenses with 
direct proof of abstraction by the accused person, 
but does not indicate the person who is to be beld 
liable for- the constructive abstraction. Sec, 44 
(c) also enables a presumption to be raised, under 
certain circumstances, that the prevention of a 
meter from duly registering itself has been 
knowingly and wilfully causd by the consumer 
in whose custody or control the meter is pxmed 
to be. But the prosecution cannot avau itself 
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40. Whoever malicioiisly causes energy to be wasted or diverted, or, with 
PemdtyformaUdouslywast. 

ing ener^ or injurii^ wks. attempts to cut or injure, any clectnc supply-line 

or works, shall be punishable with imprisonment for a 
term which may extend to two years, or with fine which may extend to one thousand 
rupees, or with both, 

41. Whoever, in contravention of the provisions of section 28, engage? in the 

business of supplying energy shall be punishable with 
Penalty for unauthorised fine wluch may extend to diree thousand rupees, and, 
Hc^ees.^ ^ continuing contravention, with a daily 

fine which may extend to three hundred rupees. 


Penalty for illegal or defec- 
tive supply or for non-com- 
pliance widi order. 


Whoever — 


(а) being a licensee, save as permitted under section 27 or section fit or 
by his license, supplies energy or lays down or places any electric supply-line or 
works outside the area of supply ; or 

( б ) being a licensee, in contravention of the provisions of this Act or of the 

rules thereunder or in breach of the conditions of his license and without reasonable 
excuse, the burden of proving which shaU lie on him, discontinues the supply of 
energy or fails to supply energy ; or . 

(t) makes default in complying with any order issued to him under section 34, 
sub-section (2) ; 

shall be punishable with fine which may extend to one thousand rupees, and, in 
the case of a continuing offence or default, with a daily fine which may extend 
to one hundred rupees. 

43. Whoever in contravention of the provisions of section 30, transmits or 
_ , ^ , . uses energy without giving the notice required thereby, 

nr shall bc puiushable with fine which iday extend to 

five hundred rupees, and, in the case of a continuing 
- offence, wIA a daily fine which may extend to fifty rupees. 

Penalty for interference with 

meters or licensee’s works and 44, Whoever— 

for improper use of energy. 

(a) connects any meter referred to in section 26, sub-section (1), or 
any meter, indicator or apparatus refen'ed to in section 26, sub-section (7) 
with any electric supply-line through which energy is supplied by a 


of this statutory presumption as against an 
accused person unless that person is shown to be a 
consumer within the meaning of sec. 2 (c) , 1938 

P.W.N. 182—19 P.L.T. i4i=A.I.R. 1938 Pat. 
243. Where an offence falls under both secs. 
39 and 44 (<?), the mere fact that a charge could 
have been made under sec. 44 (c) does not prevent 
a charge made under section 39 from being pro- 
perly made especially where me offence under 
sec. 39 is clearly established. Sec. 39 is in fact 
the major offence. 65 I.A. 158=42 G.W.N. 
621 = 1938 A.L.J. 382=174 LG. i=A.I.R. 1938 
P.G. 130= (1938) I M.L.J. 647 (P.G.). Secs. 
39 and 44, Electricity Act, arc to bc considered 
as separate enactments for purposes of sec. 26, 
General Glauses Act. A.I.R. 1936 Gal, 753. 

Secs. 39 and 50 : Theft of ELECJTRia energy 
— ^Persons authorised to prosecute. — Sec. 39 
creates an offence, and prosecution for the theft 
of electric energy can be instituted only by one 
of the persons mentioned in sec. 50. Where the 
prosecution is not instituted at the instance of 
the Govemm^t or an Electric Inspector but 
by the Executive Officer of a Gantonment Boaid 
who are licensees for distribution of electric 
energy, the proceedings are liable to be quadied 
Cb« C- M.-I— 65 


in the absence of evidence to show that the 
Executive Officer has authority from the Board 
to institute the proceedings, as he cannot be 
deemed to be an aggrieved person within the 
meaning of sec. 50. 37 P.L.R. 758. 

Sec. 44. — ^The latter part of sec. 44 of the Act 
does not exonerate the prosecution ftom dis- 
charging the onus which lies on it to ^ow that 
there has been improper use of the energy of a 
licensee, but merely provides that in case there 
has been such improper use, the comwmer 
himself will not be able to avoid the liability 
by saying that the energy was used by some 
person over whom he had no control* I.L.R. 
(1940) 2 Cal, 571. Presumption under — ^When 
to be raised — ^Not available against a person not 
proved to be consumer, 1938 P.W.N. 182= 
19 P.L.T. 141 = 1938 Pat. 243. See also I.L.R. 
(1940) 2 Cal. 571. In prosecution for offences 
under this section prima Jade it is enough to prove 
either that energy was supplied for the use of the 
persons or that the persons were owners or 
occupiers of premises connected up with the 
licensee’s electric system. A.I.R. 1938 Pat. 15®= 
i8 P.L.T. 986. 
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licensee, or disconnects the same from any such electric supply-line, without 
giving to the licensee forty-eight hours’ notice in writing of his intention ; or 
{b) lays, or causes to be laid, or connects up any works for the purpose of 
communicating with any other works belonging to a licensee, without such licensee’s 
consent ; or 

{c) maliciously injures any meter referred to in section 26, sub-section (i) 
or any meter, indicator or apparatus referred to in section a6, sub-scclion (7), 
or wilfully or fraudulently alters the index of any such meter, indicator, 01 apparatus, 
or prevents any such meter, indicator or apparatus from duly registering ; or 
{d) improperly uses tihe energy of a licensee ; 
shall be punishable with fine which may extend to ^[five hundred] rupees, and, 
in the case of a continuing offence, with a daily fine which may extend to ®[fifty] 
rupees ; and ®[if it is proved that any artificial means exist] for making such con- 
nection as is referred to in clause (a) or such communication as is referred to in clause 
{b) or for causing such alteration or prevention as is referred to in clause {c) or 
for facilitating such improper use as is referred to in clause {d) ^[and that] the 
meter, indicator or apparatus is under the custody or control of the consumer, 
whether it is his property or not, ®[it shall be presumed, until the contrary is proved,] 
that such connection, communication, alteration, prevention or improper use, as 
the case may be, has been knowingly and wilfully caused by such consumer. 

45. Whoever maliciously extinguishes any public lamp shall be punishable 

p ... "with imprisonment for a term which may extend to 

pubfiTl^ps ^ix months, or with fine which may extend to three 

hundred rupees, or with both. 

46. Whoever negligently causes energy to be wasted or diverted, or negli- 

P , gpntly breaks, throws down or damages any electric 

«ig“«grorSg&*' supply-lin^ prat, pole or lamp or o&er apparatus con- 
^ ® nected with the supply of energy, shall be punishable 

with fine whidh may extend to two hundred rupees. 

47* Whoever in any case not already provided for by sections 39 to 46 (both 


, LEG. REF. 

^ These words were substituted for the words 
“ three hundred ” by sec. ig of the Indian 
Electricity (Amendment) Act (I of 192a). 

*This word was substituted for the word 
thirty by ibid. 

* These words were substituted for the words 
the existence of artificial means,*’ by ibid. 

* These words were substituted for the words 
** shall, where*’ by ibid. 

® Th^e words were substituted for the words 
be prime facie evidence,” by ibid. 

Sec, 44 (b) of the Act does not require 
that the “works” laid or connected up with 
any other works belonging to the licensee must 
also be works belonging to the licensee. I.L.R. 
1939 Bom. 496=41 Bom.L.R. 878=A.I.R. 1939 
4 ^. “Works” as defined by sec. 2 (n) 
of the Kectndty Act, include electric supply 
^es. The point at which the supply of energy 
by a licensee to a consumer diall be deemed to 
c omm ^ce, where the amount supplied is 
asemained by meter, is the point at which the 
conductor enters the meter, iii view of sec. 35 
read with sec. 19.A of the Act. The supply 
line up to the point at which it enters the meter 
constitutes “ vwrks” within the meaning of 
sec. 2 (a). Where a person therefore remove 
the meter board to a new position, alter brealrinpr 
open the seals which had been placed by the 
licensee upon the meter, laying adcfitional lines 
from the former position of the meter up to its 
new position, his act amounts to an offence 


under sec. 44 (A) of the Electricity Act as well as 
an offence under R. 31 (i) read with R. 122 (a) 
of the Electricity Rules. I.L.R. (1939) Bom. 
496=41 Bom.L.R. 878=A.I.R. 1939 Bom. 480. 
The words “ connects up ” in sec. 44 (A) of the 
Act cannot be construed as extending only to the 
workman or man who actually does the physical 
work. The words embrace the whole process 
of connecting the wires m an installation with 
other wires for the pur]^se of communicating 
with the works of the licence. There is no doubt 
that the words "connects up” include the 
house-holder who gives instructions to connect 
upj the contractor, if any, through whom those 
instructions are transmitted to the workman 
and the workman who actually does the work. 
1943 Bom. 76=44 Bom.L.R. 800. 

Sec, 44 (d) : Prosecution under— Onus of 
PROOF. — The latter part of sec. ^4 of the Act 
does not exonerate the prosecution from dis- 
charging the onus which lies on it to show that 
there has been improper use of the energy of 
a licensee, but merely provides that in case 
there has been such improper use, the consumer 
himself will not be able to avoid the liability 
by saying that the energy was used by some 
person over whom he had no control. I.L.R. ( 1940) 
2 Gal. 57 1 =42 Gr.LJ. 472=A.I.R. 1941 Cal. 87. 

Sec. 47. — ^A conviction in the alternative under 
R. 107 and sec. 47 is not in accordance with 
law. See 1933 Gr.C. 477=A.I.R. 1933 7 ® 

cited under sec. 37. Sec. 47 deals in terms with 
default in complymg with any of the provisions 
of the Act, or with any order issued under it, 
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Penalty for offences not 
otherwise provided for. 


incli^ve), makra default in complying with any of the 
provisions of this Act, or with any order issued under 
it, or, in the case of a licensee, jvith any of the conditions 
of his license, shall be punishable with fine which may extend to one hundred 
rupees, and, in the case of a continuing default, with a daily fine which may 
to twenty rupees : 


Provided that, where a person has made default in complying with any of 
the provisions of sections 13, 14, 15, 17 and 32, as the case may be, he shall not be 
so punishable if the Court is of opinion that the case was one of emergency and 
that the offender complied with the said provisions as far as was reasonable in 
the circumstances. 


48. The penalties impost by sections 39 to 47 (both inclusive) shall be in 
« X ^ ^ t addition to, and not in derogation of, any liability in 

respect of the payment of compensation or, in the case 
of a licensee, the revocation of his license, which the 
offender may have incurred. 


49. The provisions of sections 39, 40, 44, 45 and 46 shall, so far as they arc 
_ , . , , , applicable, be deemra to apply also when the acts 

made punishable thereunder are committed in the case 
of energy supplied by, or of works belonging to, ^[any 
Government in British India]. 


50. No prosecution shall be instituted against any person for any offence 
against this Act or any rule, license or order there- 
Institution of prosecutions. under, except at the instance of the Government or 

an Electric Inspector, or of a person aggrieved by the 


same. 


Supplementary, ** 

51. Notwithstanding any^ng in sections 12 to 16 (both inclusive) and 
sections 18 and 19, the Provincial Government may. 
Exercise in certain cases of by order in writing, for the placing of appliances and 
powers of telegraph-authority, apparatus for the transmission of energy, confer upon 

any public oflScer or licensee, subject to such conditions 
and restrictions (if any) as the Provincial Governiijent may think fit to impose, and 
to the provisions of the Indian Telegraph Act, 1885, any of the powers which the 
telegraph-authority possesses under thai Act, with respect to the placing of telegraph- 


LEG. REF. 

1 Substituted for the Government” by A.O., 
t937* 


or in the case of a licence with any of the con- 
ditions of his licence ; but it does not deal widi 
a breach of any of the rules made under the Act. 
Section caimot be held by implication to provide 
a penalty for breach of the rules also. 69 Bom. 
770-37 Gr.LJ. 1124=38 Bom.L.R. 434= 
A.I.R. 1936 Bom. 327. 

Sec. 50. — Sec. 50 of the Act applies to a 
prosecution under sec. 379, I, P. Code, read 
with sec. 39 of the Act for the theft of electricity. 
An offence of this nature is an offence against 
the Electricity Act as it would not have been an 
offence under sec. 379, 1 . P. Code, if it had not 
been for the provisions of sec. 39 of that Act. 
It is an offence which is created by that section 
and the Legislature intended sec. 50 to apply 
to an offence of this nature. 1 65 I.G. 689 = 1936 
A.LJ. 955=A.I.R. 1936 All. 742. The phrase 
*‘at the instance of” in sec. 50 means merely 
at the solicitation of or at the request of. Where 


a prosecution under the Act is instituted by the 
police on rq)oA from the Electric Company 
whose officers come into Court and give evidence, 
the prosecution is really at the instance of the 
Electric Company who is a ‘ person aggrieved,* 
although they may not make the immediate 
complaint on which the Magistrate takes cog- 
nizance of the offence. 1936 A. 742.^ A prose- 
cution originated with the complaint of the 
District Magistrate who acted on the recommen- 
dation of the Electric Inspector to Government, 
is legal. The expression “at the instance of** 
occurring in sec, 50 of the Electricity Act does 
not mean “on the complaint of” or “with the 
sanction of** but only means “at the asking** or 
“ the suggestion of.” I.L.R. (1944) Nag. 692= 
1944 N.L.J. 475=A.I.R. 1944 Nag. 380. 

A licensee company is a “ person aggneved 
within the meaning of sec. 50. 116 I.C. 889= 
1929 L. 867. So also a person who is dlircctly in 
charge of an Electric Company such as its Chief 
Residential Engineer. A.I.R* 1938 Pat. 15= 
18 P.L.T. 986=172 I.C. 940. ■ See also 35 P.L,R. 
753 cited imder sec. 39, supraM 
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Knes and posts for the purposes of a telegraph established or maintained by the 
Government or to be so established or maintained. 

52. Where any matter is, by or under this Act, directed to be determined 
. , . . by arbitration, the matter shall, unless it is otherwise 

At itration. expressly provided in the licence of a licensee, be 

determined by such person or persons as the Provincial Government may nominate 
in that behalf on the application of either party ; but in all other respects the 
arbitration shall be subject to the provisions of the * * ] Arbitration Act, *[ 1 940] . 

, _ ^ 53. (i) Every notice, order or document by or 

Service of notices, orders or' under this Act required or authorised to be addressed to 
ocuments. person may be served by post or left, — 

{a) where ®[the Central Government or the Provincial Government] is 
the addressee, at the office of *[such officer as the Central Government or the 
Provincial Government, as the case may be, may designate in this behalf ;] 

*[ (ad) where the Federal Railway Authority is the addressee, at the office 
of the Authority ;] 

(J) where a local authority is the addressee, at the office of the local authority ; 
(c) where a company is the addressee, at the registered office of the Com- 
pany 01, in the event of the registered office of the Company not being in India, 
at the head office of the Company in India ; 

(flf) where any other person is the addressee, at the usual, or last known 
place of abode or business of the person. 

(2) Every notice, order or document by or under this Act required or 
authorize to be addressed to the owner or occupier of any premises shall be 
deemed to be properly addressed if addressed by the 'description of the ‘‘ owner 
or ^‘occupier®* of the premises (naming the premises), and may be served by 
delivering it, or a true copy therepf, to some person on the premises, or, if there is 
no person on the prenaises to whom the same can with reasonable diligence be 
delivered, by affixing it on some conspicuous part of the premises. 

54. Every sum declared to be recoverable by section 5, clause (f), section 6, 
Recovery of sums recover- sub-scction (2), section 14, sub-section (2), clause (A), 

able under certain provisions section 16, sub-section (2), section 18, sub-section (2) 
of Act. ^ or sub-section (4), or section 26, sub-section (4) and 

eveiy fee leviable under this Act, may be recovered, on application to a Magistrate 
haying jurisdiction where the person laible to pay the same is for the time being 
resident, by the distress and sale of any movable property belonging to such person. 

55. The Provincial Government may, by general or special order, authorise 

_ , . _ . ^ the discharge of any of its functions under section 13 

se^on 18 «[or section 34 suWtion (2)] or 
ment to Electric Inspectors. , clause V, sub-clausc (2), or clause XIII of the Schedule 

* by an Electric Inspector. 

56. No suit, prosecution or other proceeding shall lie against any public 

, , officer, or any servant of a local authority, for any- 

^ done, or in good faith purporting to be done, 

* * under this Act. 

57 - (i) Insection 40, sub-section (i), clause (A), and section 41, sub-section (5), 
. , of the Land Acquisition Act, 1894, the term “ work ” 

^ shaU be deem^ to include dectric^ energy suppUed, 
. or to be supplied, by means of the work to be constructed. 


LEG. REF. 

^ In section 52 the word Indian ” omitted 

byAct XXXnofig4o. 

^ Substituted by Act X of 1940. 

^Substituted for **thc G&venuneut’’ by 

A.0^1937. ^ 

* These words were substituted for the words 
“ the Secretary in the FubHc Works Department” 
by sec. 21 of the Indian Electricity (Amendment) 
Act (I of 1922). , 


® Cl. (aa) inserted by A.O., 1937. 

•These words, figures and brackets wae 
inserted by sec. 22 of the Indian Electridty 
(Amendment) Act (I of 1922). 


Sec. 52. — With regard to an award under Ais 
Act, the procedure laid down in the Arbitration 
Act has to be followed. I.L.R. (1943) All. 907= 
ig44A.L.J. 43— 1944 AIL 66. 
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(2) The Provincial Government may, if it thinks fit, on the application 
of any person, not being a company, desirous of obtaining any land for the purposes 
of his imdertaking, direct that he may acquire such land under the provisions of 
the Land Acquisition Act, 1894, ™ same manner and on the same conditions 
as it might be acquired if the person were a company. 

Repeals and savings. hereby r 4 ell 2 '- Electricity Act, 1903, is 

Provided that every application for a license made and every license granted 
under the said Act shall be deemed to have been made and granted under this Act. 

(2) Nothing in this Act shall be deemed to affect the terms of any license*' 
which was granted, or of any agreement which was made, by or with the sanction 
of the Government for the supply or use of electricity before the commencement 
of this Acr. 

THE SCHEDULE. 

Provisions to be deemed to be incorporated with, and to form part of, every 
License granted under Part II, so far as not added to, varied or excepted 
BY the license. 

3, sub-seeHon (2), clause (/).] 

Security and AecotoOs. 

Security ^ for execution of i. Where the licensee is not a local authority, the foUo^ving 

works of licensee not being provisions as to giving security shall apply, namely ; — 
local authority, 

{a) The licensee shall, within the period fixed in that behalf by his license, or any longer 
period which the Provincial Government may substitute therefor by order under section 4, sub- 
section (3), clause (A), of the Indian Electricity Act, 1910, before exercising any of tiie powers by 
the license conferred on him in relation to the execution of works show, to the satisfaction of the 
Provincial Government, that he is in a position fully and efficiently to discharge the duties and obli- 
gations imposed upon him by the license throughout the area of supply. 

(i) The licensee shall also, within the period tixed in that behi^by his license, or any longer 
period wmch the Provincial Government may substitute therefor by order under section 4, sub. 
section (3), clause (A), of the Indian Electricity Act, 1910, and before exercising any of the powers 
conferred on him in relation to the execution of works, deposit or secure to the satisfaction of the 
Provincial Government such sum (if any) as may be fixed by the license or, if not so fixed, by the 
Provincial Government, 

(c) The said sum deposited or secured by the licensee under the provisions of this dause «haU 
be repaid or released to him on the completion of the works or at such earlier date or dates and by 
such instalments, as may be approved by the Provincial Government. 

Audit of accounts of licensee 2. Where the licoisee is not a local authority, the following 

not being local authority. provisions as to the audit of accounts shall apply, namely : — 

(а) The annual statement of accounts of the undertaking shall, before being rendered 
under section zi of the Indian Electricity Act, igzo, be examined and audited by such pezson 
as the IVovindal Govenunent may appoint or approve in this behalf, and the remuneration of the 
auditor shall be such as the Provincial Government may direct, and his remuneration and dl 
expenses incurred by him in or about the execution of his duties to such an amount as the Provindal 
Govenunent shall approve, shall be paid by the licensee on demand. 

( б ) The licensee ^all afford to tiie auditor, his derks and assistants, access to all such books 
and documents relating to the undertakiug as are necessary for the purposes of the audit and shall, 
when required, furnish to him and them all voudiers and information requisite for that purpose, 
and afford to and tbfm all facilities for the proper execution of his and their duty. 

(r) The audit shall be made and conducted in such manner as the Provindal Government 
may direct. 

(d) Any report made by the auditor, on such portion thereof as the Provindal Government 
may direct, shall be appended to the annual statement of accounts of the licensee, and shall thence- 
forth form part thereof. 

(e) Notwithstanding the foregoing provisions of this clause, the Provindal Government 
may, if it tIimVq fit, accept the examination and audit of an auditor appointed by the licensee. 

3. The licensee ^all, unless the Provindal Government otherwise directs, at all times keep 

the accounts of the capital employed for the purposes of the under- 

Separate accounts. talcing distinct from the accounts kept by him of any other under- 

taking or business. 

Covf^ulsoiy works and Suppfy, 

4. The licensee shall, within a period of three years after the commencement of the license, 

execute to the satisfaction of the Provindal Government all such 

Execution of work after com- works as may be specked in the license in this bdialf or, if not so 
meacement of license. specified, as the Provindal Government may, by order in writing 

iamed within six months of the date of tne commencement ^ 


the license direct. 
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5. (i) Where, after the expiration of two ^ears and six xnont^ from the commencement of 
the license, a requisition is made by six or more owners or occupiers 
Provisions as to laying down of premises in or upon any street or part of a street within the area 

of fuller distributing mains. of supply or by the Provincial Gk>vernment or a local authority 

charged with me public lighting thereof, requiring the licensee 
to provide distributing mains throughout such street or part thereof the licensee shall comply within 
six months with the requisition, unless — 

* (fl) where it is made by such owners or occupiers as aforesaid, the owners or occupiers 
TTiaifing it do not, within fourteen clear days after the service on them by the licensee of a notice in 
writing in this behalf, tender to the licensee a written contract duly executed and with sufficient 
security hinHincr themsdves to take, or guaranteeing that there shall be taken; a supply of energy 
.for not less than two years to sudi amount as will m the a^egate produce annually, at the current 
rates dharged by the licensee, a reasonable return to the licensee ; or 

(b) iffhm it is made by the Provincial Government or a local author!^, the Provincial 
Government or local authority, as the case may be, does not, within the like period, tender a like 
contract bitirlitig itself to take a supply of energy for not less than seven years for the public lamps 
in such street or part thereof. 

(2) Where any difference or dispute arises between the licensee and such owners or occu- 
piers as to the sufficiency of the security offered xmder this clause, or as to the amotuit of energy to be 

or guaranteed as aforesaid, the matter shall be referred to the Provincial Government and 
either decided by it or, if it so directs, determine by arbitration. 

(3) Every requisition under this clause shall be signed by the maker or makers thereof 
anA shall be served on the licensee. 

(4) Every reqitisition under this clause shall be in a form to be prescribed by rules under 

the Electricity Act, xgio; and copies of the form shall be kept at the office of the licensee and 

supplied free of charge to any applicant. 

' 6. (i) Where ^[aftcr distributing mains have been laid down under the provisions of clause 4 

or clause 5 and the supply of ener^ through those mains or any 
Requisition for supply to owners of them has commenced,] a requisition is made by the owner or 
or occupiers in vicinity. occupier of any premises situate within ®[the area of supply] 

requiring the licensee to supply energy for such premises, the 
licensee shall, within one month from the making of the requisition, *[or within such longer period 
as the Electric Inspector may allow,] supply, and, save in so far as he is prevented from doing so 
by cyclones, floods, storms or other occurrences beyond his control, continue to supply, energy in 
accordmice with the requisition ; 

Provided first, that the licensee shall not be bound to comply with any such requisition 
iinlffsR and until the person making it — 

(a) within fourteen days after the service on him by the licensee of a notice in writing in 
this bdialf, tenders to the licensee a written contract, in a form approved by the Provincial Govern- 
ment duly executed and with sufficient security, binding himself to take a supply of energy for not 
less than two years to such amoimt as will produce, at current rates charged by the licensee, a reason- 
able return to ffie licensee, and 

(A) if required by the licensee so to do, pays to the licensee the cost of so much of any service- 
line as may be laid down or placed for the purposes of the supply upon the property in respect of 
which the requisition is made, and of so much of any service-line as it may be necessary for the said 
purposes to lay down or place beyond one himdred feet from the licensee’s distributing main, al- 
though not on that property : 

Provided secondly, that the licensee shall be entitled to discontinue such supply — 


LEG. REF. 

^ These words were inserted by sec. 23 of the 
Indian Electricity (Amendment) Act (I of 1922).. 

® These words were substitued for the words 
“one hundred yards from any distributing 
main,” by ibid, 

* These words were inserted by ibid, 

CTfi . 5, 6 AND 10. — Clauses 6 and 5 cast the 
obligation on the licensee to supply electric 
energy to an applicant or a group of applicants 
for supply of electric ener^ only when the 
applicant or group of applicants enter into a 
written contract with the licensee. The only 
power reserved to the licensee by the Act in the 
matter of rates which may be exercised by him 
apart from contract is that he can -charge on 
any one of the three alternative modes spedfled 
in GIs. (a), (b) and (c) of sub-sec. (3) of sec. 23 
of the Act ; and even when the licensee intends 
to prefer to go upon the basis of sec, 23 (3) (<r) 
the consumer can by following the procure 
|aid down in cl. 10 of the Sdiedule, compel the 


licensee to adopt either of the modes mentioned 
in els, (a) and (b), 63 Cal, 1047= 162 I.G, 81 1 
—40 C.W.N. 789=A.I,R. 1936 Cal. 265, 

Cl, 6, — ^The licensee must bear the charge 
of the service line whether the consumer has paid 
the initial expenditure or not. 45 I.C. 17 1. 
As to discontinuance of supply of energy if the 
consumer’s ixistallation is defective, see ibid. 

Cl, 6 , pRov, (2). — ^A part of the electric 
apps^tiB, namely, the seals of the cut-out were 
not in good order and condition. As a result 
of this defect there had been a leak^e of energy, 
/feldgsuch a state of things must certainly be deem- 
ed to be likely to affect injuriously the u>e 
energy by ffie licensee or by other persons,” 
and accordingly, the electric company were 
entitled upon discovering this condition of things 
to discontinue the electric supply. Where a 
main fuse was burnt out, in other words, where 
the cut-out became defectiive, Agld, the Company 
was entitled to discontinue the supply of energy 
to the consumer, 75 I.G. 456-4 L. 182= 1924 
L. 142. 
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(а) if the owner or occupier of the property to which the supply is made has not alreadv 

given security, or if any security given by him has become invalid or insufficient, and such own« 
or occupier fails to furnish security or to make up the original security to a sufficient amount as the 
case may be, within seven days, after the service upon him of notice from the licensee requiring him 
so to do, or ® 

( б ) if the owner or ocaipier of the property to which the supply is made adopts any appli- 
ance, or uses the energy supplied to him by the licensee for any purposes, or deals with it in any 

so as unduly or improperly to interfere with the efficient supply of energy to any other person by 
the licensee, or ^ 

(c) if the electric wires, fittings, works and apparatus in such property are not in good 
order and condition, and are consequently likely to affect injuriously fhe use of energy by the 

or by other persons, or ’ 

(d) if the owner or occupier makes any alterations of, or additions to, any electric wires 
fittings, works or apparatus within such property as aforesaid, and does not notify the same to the 
licensee before the same are connected to the source of supply, with a view to dieir being examined 
and tested ; ^[bul the licensee shall re-connect the supply wi& all reasonable speed on the cessation 
of the act or default or both, as the case may be, wH^ entitled him to discontinue it:] 

Provided, thirdly, that the maximum rate per unit of time at which the owner or occupier 
shall be entitled to be supplied with energy shall not exceed what is necessary for the mavimnyy ) 
consumption on his premises, and, where the owner or occupier has required a licensee to supply 
him at a specified maximum rate, he shall not be entitled to alter that maximum, except after ^ 
month’s notice in writing to the licensee, and the licensee may recover from the owner or occupier 
any expenses incurred by him by reason of such alteration in respect of the service-lines by which 
energy is supplied to the property beyond one hundred feet from the licensee’s distributing main, or 
in respect of any fittings or apparatus of the licensee upon that property and 

Provided, fourthly, ttiat, *[if any requisition is made for a supply of energy and] the licensee 
can prove, to the satisfaction of an Electric Inspector, — 

(a) that ®[lhe nearest distributing main] is already loaded up to its full current carrying 
capacity, or 

(1) that, in case of a larger amount of current being transmitted by it, the loss of 
pressure will seriously affect the efficiency of Ae supply to other consumers in the vicinity, 
the licensee may refuse to accede to the requisition for such, reasonable period,^ not exceeding six 
months, as such Inspector may think sufficient for the purpose of amending the distributing main or 
laying down or placing a further distributing main. 

(2) Any service-line laid for the purpose of supply in pursuance of a requisition under 
sub-clause (i) shall, notwithstanding that a portion of it may have been paid for by the person making 
the reqxiisition, be maintained by the licensee. 

(3) Where any difference or dispute arises as to the amoimt of energy to be taken or guaranteed 
as aforesaid, or as to the cost of any service-line or as to the sufficiency of the security offered by any 
owner or occupier, or as to ffie improper use of eneigy, or as to any alleged defect in any wires, fittings, 
works or apparatus, or as to the amount of the expenses incurred under the third proviso to sub- 
clause (i), the matter shall be referred to an Electric Inspector and decided by him* 

(4) Every requisition under this clause shall be signed by the maker or makers thereof 
and shall be served on the licensee. 

(5) Every requisition tmder this clause shall he in a form to be prescribed by rules under 

the Indian Electricity Act, 1910 ; and copies of the form shall be kq>t at the office of the licensee 
and supplied free of charge to any applicant, ^ 


*[7. The licensee shall, before commencmg to lay down or place a service-line in any street 
in which a distributing main has not already been laid down or 
Further pro^ions as to lay- placed, serve upon the local authority (if any) and upon the owner 
ing of service-lmes. occupier of all premises abutting- on so much of the street as lies 

between the points of origin and termination of the service-line so to be laid down or placed, twenty- 
one days’ notice stating that the licensee intends to lay down or place a servicc'line, and intimating 
that if within the said period the local authority or any five or more of such owners or occupiers 
reamre, in accordance with the provisions of the license, that a supply shall be given for any public 
lamps or to their premises, as the case may be, the necessary distributing main will be laid down 
or placed by the licensee at the same time as the service-line.] 

8 , (i) Where ®[after distributing mains have been laid down under the provisions of clause 4 
^ or clause 5 and the supply of en«gy throu^ those mains or any 

SuddIv for public lamps. of them has commenced] a requisition is m^e by the Provincial 
^ ^ ^ Government or by a local autfaonty requiring the licensee to 

supply for a period of not less t han seven years energy for any pubHc lamps within the «[arca of 

LEG. REF. .* These words were substituted for the word 

1 words were inserted by sec. 23 of it by ibid, _ 


LEG. REF. ^ ^ . 

^ These words were inserted by sec. 23 ot 
the Indian Electricity (Amendment) Act (I of 

'I'hese words were substituted for the words 
** in the evenj: of any requisition bring made 
for a supply of ener^ from any distnbutmg 
main of which,*? by iitd. 


* This clause was substituted by sec. 24 
i3td. 

5 These words were inserted by sec, 25 otihid, 
^ These words were substituted for the woxtis 
„ distance of one hundred yards from any 
^tributing main,” by ihid^ 


*• 
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supply] the licensee shall supply, and save in so far as he is prevented from doing so by cyclones 
floods, storms or other occurrences beyond his control, continue to supply, energy for sudi lamps in 
such quantities as the Provincial Government or the local authority, as the case may be, may require. 

(a) The provisions of sub-clause (A) of the first proviso, of sub-clauses (c) and (d) of the second 
proviso, and of the third and fourth provisos to sub-clause (i) and the provisions of sub-clauses (s) 
and (3) of clause 6 shall, so far as may be, apply to every case in which a requisition for the supply 
of enei^ is made under this clause as if the l^ovindal Government or local authority were an Qvm& 
or occupier within the meaning of those provisions. 

Supply by bulk 4 iemees, 

. (i) Where, and in so far as, the licensee (hereinafter in this clause referred to as *‘the 
bulk-licensee ”) is authorized by his license to supply energy to 
Special provisions applying other licensees for distribution by them (hereinafter in this clause 
to supply by bulk-licensees. referred to as distributing licensees ”) the following provision 

shall aiipljr, namely i — 

(a) any distributing lieexuees within the bulk-licensee’s area of supply may a requi- 

sition on the bulk-licensee, requiring him to ^ve a supply of energy and specifying the point and 
the maximum rate per unit of time, at which supply is required, and toe date upon which the 
supply is to commence, such date being fixed after the date of receipt of the requisition so as to allow 
an interval that is reasonable with regard to the locality and to the lengdi of the electric supply-line 
and the amount of the plant required ; ^ ^ 

(fi) such distributing-licensee shall, if required by the bulk-licensee so to do, enter into a 
written agreement to receive and pay for a supply of energy for a period of not less than seven years 
of such an amount that the payment to be made for the same at the rate of charge for the time being 
charged for such supply shall not be less than such an amount as will produce a reasonable return 
to the bulk-licensee on the outlay (excluding expenditure on generating plant then existing and anv 
electric supply-line then laid down or placed) incurred by him in making provision for such supply • ^ 

(c) the maximum rate per unit of time at which a distributing licensee shall be entitled 
to be supplied with energy shall not exceed what is necessary for the purposes for which the supply 
is required by him, and need not be increased except upon a fresh requisition made in accordance 
with the foregoing provisions ; 

{d) if any difference or dispute arises under this clause, it shall be determined by arbitration 
and, in the event of such arbitration, the arbitrator shall have regard to the following amongst other 
considerations, namely : — 

ri) the period for which the distributing-licensee is prepared to bind himself to take energy • 

(ii) the amount of energy required and the hours during which the bulk-licensee is to 
supply it ; 

(iii) the capital expenditure incurred or to be incurred by the bulk-licensee in coimection 
with the aforesaid supply of energy ; and 

(iv) the extent to which the capital expended or to be expended by the bulk-licensee in 
connection with such supply may become unproductive upon the discontinuance thereof 

(2) Notwithstanding anything in sub-clause (i), the bulk-Kcensec shall give a supply of 
energy to any distnbutmg-licensee within his area of supply applying therefor, even although the 
distributing licensee desires to be supplied with only a portion of the energy required for distribution 
by him : 

Provided that the distributing llicensee shall, if so required by the bulk-licensee, enter into 
an agreement to take such energy upon special terms (including a minimum annual sum to be paid 
to the bulk-licensee) to be determined, if necessary, by arbitration in the manner laid down in sub- 
clause (i) (d). . 

(3) The m a ximu m price fixed by a hcense for energy supplied to a distributing licensee shall 
not apply to any partial supply givbn under sub-clause (2). 

(4) Every distribu^g Hcensce, who is suppUed with energy by a bulk Hcensee and intends 

to discontmue to receive such supply, shall give not less than twelve months’ notice in writing of such 
intention to the bulk-licensee : ® 

, « Provided that, where the distributing-Kcenscc has entered into a written agreement with the 
bulk-hcensee to reewe and pay for a supply of energy for a certain period, such notice shall be riven 
so as not to expire before the end of that period. s*^''** 


10. 

• »[(!)] «[♦ 


Charges, 


[(x) ] [♦ • *] Where ^licensee charges by any method “[approved by 

j f • the Pro^cial Government, in accordance withsectiSa 22 sub- 

Methods ofehaigmg. section (3), dause (e), of the Indian Electricity ^STioiol ^ 

monlh’s nonce m wnnng, require the licensee to charge Wm, at the Hcensee’* onrinri 
actual amount of energy suppHed to him or by the Metrical guanti^ cantaind^A f 

i-nie fi»t part^tSll^io up to and’ in- St^ wS oiStedfby'aS* 
duding sub-danse (e) was omitted by sec. a6 > Thw worf, ^ 

■The first proviso was re-numbeced as sub> * »y 
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thereafter the licensee shall not, except with the consent of the consumer, charge him by 
method, ^ 


.. .u u « . * .] Before con^^ to supply energy thiou^ any 

distnbuUng mam, the licensee shall give notice, by public advertisement, of the method by which he 
proposes to charge for energy so supplied : and, where the licensee has given^such notice, he shall 
not be entitled to change that method of charging without giving not less than one month’s notice 
in writing of such change to the Provincial Government to tbe local authority (if any), concerned 
and to every consumer of energy who is supplied by him from such distributing main. ’ 

®[ (3) ] ®[* * * ] If the consumer is provided with a meter in pur- 

suance of the provisions of section 26, sub-section (i), of the Indian Electricity Act, igio, and the 
licensee changes the method of charging for the energy supplied by him from the distributing main 
the licensee shall bear the expense of providing a new meter, or such other apparatus, as may be 
necessary by reason of the new method of charging. 


1 1. Save as provided by clause 9, sub-clause (3), the prices chairged by the licensee for energy 
Maxiimiin charges. supplied by him shall not exceed the maxima ficred by his license, 

® or, m the case of a method of charge approved by the Provincial 

Government, such maxima as the Provincial Government shall fix on approving the method : 


Provided that, if at any time after the expiration of seven years from the commencement of 
the license, the Provincial Government considers ®[* * *] that the maxima so fixed or approved as 
aforesaid should be altered, it ^[shall refer the matter to an advisory Board and, if the Board recom- 
mends any alteration, may make an order in accordance with such recommendation], which ah? ! ? 
have effect from such date as may be mentioned therein. 


Provided, also, that where an order in pursuance of the foregoing proviso has been made^ 
no further order dtering the maxima fixed thereby shall be made until the expiration of another 
period of five years. 

®[i i-A. A licensee may charge a consumer a minimum charge for energy of such amount 
and determined in such manner as may be specified by his license. 
Minimum charges. and such minimum charge shall be payable notwithstanding that 

no energy has been used by the consumer during the period for 
which such minimum charge is made.] 

12. The price to be charged by the licensee and^to be paid tp him for energy supplied for 
me public lamps and the mode in which those charges are to be 
Charge for supply for public ascertained, shall be settled by agreement between the licensee 
lamps. and the Provincial Government or the local authority, as &e case 

may be, and, where any difference or dispute arises, the matter 
shall be determined by arbitration. 


Testing and InspecHm. 

13. The licensee shall establish at his own ^st and keep in proper condition such number 
of testing stations, situated atsuchplaceswitl^ reasonable distance 
Licensee to establish testing ' from any distributing main, as the Provincial Government may direct 
stations and keep instruments for the purpose of testing the pressure or periodicity of the supply 
for testing. of energy in tbe distributing main, and shall supply and keep in 

proper condition thereat, and on all premises from wHch he supplies 
energy, such instruments for testing as an Electric Inspector may approve, and shall supply energy 
to each testing station for the purpose of testing. 


14. The licensee shall afford all facilities for infection and testing of his works and for the 
reading, testing and inspection of his instruments, and may, on 
Faalities for testing. occasion of the testing of his works or the reading, testing or 

inspection of any instruments, ^ rcpr«cnted by an agent, who may be present, but shall not interfere 
witii the reading, testing or inspection. 


LEG. REF. 

^The second proviso was re-numbered as 
sub-clause (2) and the words “ Provided, 
secondly, that ” were omitted by sec. 26 of the 
Indian Electricity (Amendment) Act I of 1922. 

®The third proviso was re-numbered as 
sub-clause (3) and the words “Provided, 
thirdly, that” were omitted by ihid> 

® The words “ or is satisfied ” were omitted 
by sec. 27 of the Indian Electricity (Amendment) 
Act (I of 1922), 

^ These words were substituted for t^ words 
“ may, after such inquiry (if any) as it thinks 
fit, zxi^e an order accordii^ly,” by ihUt, 

* This clause was inserted by sec. 28, of ibid. 


Cl. I i-A. — C l, n-A is the only provision 
which empowers or authorises &e licensee to 
J evy minimum charges. But such power can only 
be exercised by a licensee through a contract 
entered into vrith the consumer. When &ere 
is no such contract with an intending consumer, 
the licensee cannot claim or sue for mirnTniim 
charges. 63 Gal. 1047=40 G.W.N. 789= 
A.I.R. 1936 Cal. 265. 

^ Cl. 12 only applies to the preliminary negotia- 
tions leading up to an agreement for lie supply 
of electricity. It does not apply to a dispute 
arising as to the amount due for electricity sup- 
plied for any particular year, 46P,L.R. 218= 
1944 Lah. 441, 
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15. On the occasion of the testing of any works of the licensee by an Electric Inspector reason- 
able notice thereof shall be given to the licensee ; and the testing 
Testing of works. shall be carried out at such suitable hours as in the opinion of the 

Electric Inspector, will least interfere with llie supply of energy by 
the licensee, and in such manner as the Electric Inspector may think fit ; but, except under the 
provisions of an order made in each case in that behalf by the Provincial Government, the Flectric 
Inspector shall not be entitled to have access to, or interfere with, the works of the licensee at any 
points other than those at which the licensee himself has access to the pme ; 

Provided that the licensee shall not be held responsible for any interruption or irregularity 
in the supply of energy which may be occasioned by, or required by the Electric Inspector for the 
purpose of, any such testing as aforesaid : 

Provided, also, that the testing shall not be made in regard to any particular portion of the 
works ofiener than once in any three months, unless in pursuance of an order made in each case in 
that behalf by the Provincial Government. 

Plans, 

iC. (i) The licensee shall, after commencing to supply energy, forthwith cause a plan to be 
made of an area of supply, and shall cause to be marked thereon 
Plan of area of supply to be the alignment ^[and, in the case of undergi-ound works, the approxi- 

made and kept open for inspec- mate depth] below the surface of all his then existing electric 

tion. supply-lines, street-distributing boxes and other works, and shall 

once in every year cause that plan to be duly corrected, so as to 
show the electric supply-lines, street-distributing boxes and other works for the time being in position. 
The licensee shall also, if so required 'by an Electric Inspector, cause to be made sections showing 
the approximate level of all his existing underground works other than service-lines. 

®[ (2) Every such plan shall be drawn to such scale as the Provincial Government may 
require: provided that no scale shall be required unless maps of the locality on that scale are for the 
time being available to the public.] 

-[ (3) Every such section shall be drawn to horizontal and vertical scales which shall be 
such as the Provincial Government may require.] 

(4) Every plan and section so made or corrected or a copy thereof, marked with the date 
when it was so made or corrected, shall be kept by the licensee at his principal office or place of 
business within the area of supply, and shall at ^1 reasonable times be open to the inspection of all 
applicants, and copies thereof shall be sullied on such terms and conditions as may be prescribed 
by rules under the Indian 'Electricity Act, 1910. 

(5) The licensee shall, if required by an Electric Inspector and, where the licensee is not a 
local authority, by the local authority (if any) concerned, supply free of charge to such Electric Inspector 
or local authority a copy of every such plan or section duly corrected so as to agree with the original 
kept at the principal office or place of business of the licensee. 

Additional notice of certain works, 

17, On the day next preceding the commencement of any such works as are referred to in 
section 13 of the Indian Electricity Act, 1910, the licensee shall in 
Notice to Electric Inspector, addition to any other notices which he may be required to give, 

serve upon the Electric Inspector, or such officer as the Provincial 
Grovemment may appoint in this behalf for the area of supply, a notice in writing stating tl^t he is 
about to commence the works, and the nature and position of the same. 
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Year. 


Short title. 

I 

j 

1 Amendments, 

1932 j 

B 

The Indian Emigration 
Act, 1922. 

Rep. in part XII of 1927. 

Amended, XXVII of 1927 ; XVI of 1932 ; XXI 
of 1938 ; VIII of 1940 ; and Government of 
India (Adaptation of Indian Laws) Order, 

1 1937. 

1922. 

An Act to amend the law relfsting to emigrcMon. 

Whereas it is expedient to amend the law relating to emigration; It is 
hereby enacted as follows. — 


LEG. REF. 

1 These words were substituted for the words 
((and the approxiinate height above or depth’’ by 
sec. 29 of the Indian Electricity Act I of 1922 
^ These sub-clauses were substituted by sec. 29 


of ibid, 

^For Statement of Objects and Beasona, 
see Gazette of India, 1921 , Pt. V, p. 109 ; 
and for Beport of Select Coxomitt^, sse 
im., 19 ? 2 , Pt. V, p. 17 . 
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CHAPTER I. 

Preuminabt. 

Short title and ertent. ^ W JMs Act may be called The Indian 

Emigration Act, 1922. 

(2) It extends to the whole of British India. 

Definitions. 2. (1) In this Act, unless there is anythii:^ 

repugnant in the subject or context, — 

(«) “dependant’’ means any woman or child who is related to an emi- 
grant and any ^ed or incapacitated relative of an emigrant; 

(6) “emigrant” means any person who emigrates or has Mnig rotwi or 
who has been registered as an e mi grant under this Act, and includes any depen- 
dant of €in emigrant, but does not include — 

(i) any person emigrating to a country in which he has resided for not 
less than five years or the wife or child of such person, or 

(ii) the wife or child of any person who has lawfully emigrated when 
such wife or child departs for the purpose of joining such person; 

(c) “emigrate” and “emigration” mean the departure by sea out of 

British India of — • 

(i) any person who departs under an agreement to work for hire in any 
country beyond the limits of India, and 

(ii) any person who is assisted to depart, otherwise than by a relative, 
if he departs, for the purpose or with the intention of working for hire or en- 
gaging in agriculture in any country beyond the limits of Tridig. ; 

*[(cc) “emigrant ship” means any ship specially chartered for the 
conveyance of emigrants, or conveying emigrants exceeding a number to be 
prescribed: 

Provided that the Central Government may, by notification in the Official 
Gazette, declare that ships conveying emigrants to any specified port abnll not 
be deemed to be emigrant ^ps;] 

(d) “prescribe” means to prescribe by rules made under this Act; 

(e) “work,” with its grammatical variations, means skilled or riTialrillq fl 

work; 

(/) “skilled work” means — 

(1) working as an artisan; or 

(ii) working as a derk or shop assistant; or 

(iii) working for the purpose of any exhibition or entertainment; or 

(iv) service in any restaurant, tea-house, or other place of .public resort; 
or 

(v) domestic service; or 

(vi) any other occupation which the Central Government may, fey notifi- 
cation in the Official Gazette, declare to be skilled work; 

(ff) “unskilled work” includes engaging in agriculture. 

(2) In case of any doubt or dispute arising otherwise than in the course 
of any legal proceedings, as to whether — 

(a) any person is an emigrant, or 

(h) any work is sMUed or unskilled, or 

(c) any person has been assisted otherwise than by a relative, within the 
TnAftTiiTig of this Act, the question shall be determined by such person and in 


IjSiG. ssf* 

1 Tlu 0 danse was inserted by sec. 2 of the 
Indian Emigration (Amendment) Act, 1927 
(XXVH of 1927). 

Seo. 1. — Sccme and operation of the Act, 
see U AJaJ. 1212=17 OrJi.J. 407=35 LO. 
967, Who id 9 * MagistrOite of the fist class 


under this Act, see 9 Boin.L.B. 967=6 Cr.L. 
X 240 

Seo 2 ( 1 ) (h)— jSfse (1939) 1 M.L.X 131= 
1939 Mad. 445 (meaning of ^'Emigrant”). 

Seo. 2 (/) (1).— A person engaged to 
drive aa en^e on board a steamer, is an 
artizan witMn the meaning of this Act. 9 
Bom,L.B. 1059=32 B. 10; 7 Ct.L.J, 238, 
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such maimer as the ^[Central Goveinmeut] may prescribe, and such detemina* 
tion shall be final. 

CHAPTER II. 

Pbotectobs of Emigbants and Medical Inspectobs. 

3. (1) ®[* *] The ^[CentiTil Qovemment] 

may appoint a person to be the Protector of Eiiu> 
grants for any post situate ®[iu British India] from 
which emigration is lawful. 

(2) The ^[Central Government] may define the area to which the autho- 
rity of a Protector of Emigrants so appointed shall extend. 

(3) Every Protector of Emigrants shall be a public servant within the 
meaning of the Indian Penal Code. 

General duties of Protec- 4. Every Protector of Emi^ants, in addition to 
tor. the special duties assigned to him by or imder this 

Act, shall — 

(a) protect and aid with his advice all emigrants; 

(b) cause, so far as he can, all the prov^ions of this Act and of the rules 
made thereunder to be complied with ; 

(c) inspect, at the time of arrival, to. such extent and in such manner as 
the ^[Central Government] may prescribe, vessels bringing return emigrants 
to the port for which he is Protector; 

(d) inquire into the the treatment received by return emigrants both dur- 
ing the period of their residence in the country to which they emigrated, and 
also during the return voyage, and report thereon to the ’ [Central Government] ; 

(e) aid and advise return emigrants so far as he reasonably can; and 
(/) on being satisfied that any person intending to depart by sea out of 

British India, comes within one of the classes expressly excluded from the 
definition of emigrant in section 2, furnish such person with a certificate to the 
effect 3iat such person is not an emigrant for the purpose of this Act. 

5. (1) In any specified area where there is not a Protector of Emigrants, 
Power to appoint persons the ^[Central Government] ®[* •] may appoint any 

to exercise functions of a person to perform all or any of the duties of a Pro- 
Protector. tector of Emigrants under this Act. 

(2) Every person so appointed shall be a public servant within the 
meaning of the Indian Penal Code. 

6. (1) The ^[Central Government] may appoint one or more Medical 

* . j HIT j- 1 Inspectors, of Emigrants at any port from which 

Medical emigration is lawful or at any other place, and, 
® " where more than one are appointed, may apportion 

their respective duties. 

(2) Every Medical Inspector of Emigrants shall be a public serinnt 
within the meaning of the Indian Penal Code. 

7. The Cmitral Government may, for the purpose of safeguarding the 

Ao>«nta {-n of emigrants in any place outside British 

trief ^ appoint persons to be agents in such places, 

and may define their powers and duties. 

8. The ^[Central Government] may, for the purpose of assisting any 

Advisory committees. Protector of Bniigrants appointed by it or any person 

<soTO r<nn,init+a<. 1 , ^7 it Under section 5, constitute an Advi- 

Sed^^ fit- “d may prescribe the 

procedure to be followed and the functions to be performe d by such committee. 

by 

■ SThe wiirds “subject to the control of the adSS*byS by ***^*®^ 
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CHAPTER HI. 


Emigbation’ fob the fdbposb of UnskilijED Wobk. 

(1) Emigration, for the purpose of unskilled work, shall not be law- 
ful except from the ports of Calcutta, Madras, 
Bombay, Karachi, Negapatam. Tuticorin and 
Dhanushkodi, and from such other ports as the 
Central Government may, by notification in the Official 
Gazette, declare to be ports from which such em%ration is lawful. 

(2) The ^[Central Gioveminent] may, by notification in the Official 
Gazette, fix for the purposes of this Act the limits of any port from which such 
emigration is lawful. 


9 . 


Forts from which, emigra- 
tion of unskilled workers 
is lawful. 


_ . . . ... , 10. (1) Emigration for the purpose of un- 

*grS^ orunsWf wortes skilled work shall not be lawM except to such 
^ lawful. coipitries and on such terms and conditions as the 

Central Government, by notification* in the Official 
Gazette, may specify in this behalf. 

(2) No notification shall be made under sub-section (1) unless it has 
been laid in draft before both the Chambers of the * [Central] Legislature and 
has been approved by a resolution of each Chamber, either without modification 
or addition, or with modifications and additions to which both Chambers agree, 
but, upon such approval being given, the notification may be issued in the form 
in wUch it has been so approved. 


11. (1) Where the Central Government has reason to believe that in any 

country to which emigration for the purpose of 
Power to roapend emigra- tmsMlled work is lawful, plague or any other epi- 
tion of unskilled workers. jjgjnic disease dangerous to human life has broken 
out, and that emigrants if allowed to emigrate to that country, would be exposed 
to serious risk to life on arrival there, *[it] may, by notification in the Official 
Gazette, declare that emigration to that country for the purpose of uns k illed 
work shall cease to be lawful. 


®[(2) Where the Protector of Emigrants for any port has reason to 
believe that such a state of affairs as is described in sub-section (1) exists in 
any country to which emigration for the purpose of unskilled work is lawiM, 
he may, by notification in such manner as he thinks fit, declare that enu^atioB 
to that country for the purpose of unskilled work from that port shall cease to 
be lawful pendit^ a reference to the Central Government.]. 

(3) The * [Protector of Emigrants] publishing a notification under sub- 
section (2) shall forthwith report such notification with the reasons for it to 
the Central Government, ^ [which] shall thereupon publi^ a notification in the 
Official Gazette confirming or cancelling the notification published by the 
“[Protector of Emigrants.] 

12. Where the Central Government is satisfied that the ground on which 

a notification under sub-section (1) of section 11, or 
Eevocatiaa of prohibi- ^ notification under sub-section (3) of section 11 con- 

firming a notification of a '[Protector of Emigrants] 
has been made with respect to any country, has ceased to exist, ^[it] may, by 
notification in the Official Gazette, declare that emigration to that country for 
the purpose of unskilled work shall again be lawful from a date to be specified 
in the notification. 

13. (1) The Central Government may, by notification in the Official 


1 Substituted for Tjocal Govemmeut by 
A.O., 3937. 

2 For such Notification, see Gen, E. and 
0., Vol., V, pp. 8-10. 

8 Substituted for 'Indian’ by A.O., 1937. 


4 Substituted for file’ by A.O., 1937. 

5 Sub-see. (2) was substituted for old sub- 
see. (2) by ibid, 

ft Substituted by A.O., 193,7 for fijOcal 
GoTerniuent’. 

7 Substituted for 'who’ by ibid. 
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Gazette, prohibit, from a date, and for reasons, to be 
Power of oent^ .Go- gpeeified in the notification, all persons or any specified 

class of persons from emgra^g to w specified 
^ ^ eoxmtry from the temtones under the admuustration 

of any Provincial Government or any specified part thereof, for the purpose of 
unskilled work. 

(2) Every notification issued under this section shall be laid^ before both 
Chambers of the ^[Central] Legislature as soon as may be after it is made. 

14. A notification under section 10, section 11, section 12 or section 13 

g . shall not affect any act done, offence committed, or 

legal proceedings commenced before the date on 
which such notification takes effect. 

J CHAPTER IV. 

Emigration fob the Purpose of Skillh!d ‘Work. 

15. Emigration, for the purpose of skilled iwork, shall not be lawful 
except from a port from which emigration for tie 
purpose of unsized work is lawful and from such 
other ports® as the Central Qovemm^t may, by 
notification in the Official Gazette, specify in this 


Ports from which end- 
gratioa of skilled workers 
is lAwfnl. 


behalf. 

16. 


(1) Whoever desires to engage, or to assist, any person to emigrate 
. ^ - for the purpose of skilled work shall apply for the 

Ikmgratiou of sblled pgjnjjggjQji of s [Central Government] and diaU 

state in his application— 

(a) the number of persons whom he proposes so to engage or assist; 

(b) the place beyond the limits of India to which each such person and 
his dependants are to proceed; 

(c) the accommodation to be provided for each such person and his 
dependants until their departure out of India and during the voyage. 

(2) Whoever desires to engage any person for the purpose described 
in sub-section (1) shall, in addition to the information which he is required by 
that sub-section to supply in his application, further state therein — 

(g)_ the provision to be made for the health and wdl-being of suck per- 
son and his dependants during the period of the proposed engagement and for 
their repatriation at the end of su^ period; 

(b) the terms of the agreement under whidh such person is to be 


(c) the security in British India which he proposes to furnish for the 
due observance of such agreement and for the proper treatment of the person 
to be engaged and his depei^dauts. 

17. On receiving an application under section 16, the '‘[Central Govern- 
ment] may, after such inquiry as it may deem neces- 
sary, grant the permission applied for on such terms 
and conditions (if any) rad on payment of such fees 

(if any) as it thinks fit, or withhold such permissioa, and the decision of the 
‘[Central Government] diaU be~Shal. 

18. (1) Before any person departs tiam British India in accordance with 


Applioatijous how to 
tfiapoBod of. 


be 


LEG. EEF. 

1 Substituted for ‘Indiaai’ by A.O., 1937. 

2 For declaratioiL of Baiigdou as such a 
port, see Geu. E. and O., VoL V, p. 10. 

8 Substituted for “Local Qovetmment bav- 
iog jurisdiction, oto.,« by A.O., 1037. 


4 Substituted for ‘Local Govenuuent’ by 
A.O., 1937. ■ 


Sna 16.— See (1939) 1 131=A.LB. 

1939 Mad. 445 cited under See. 25, infra. 
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Appearance of engaged 
persons before^ and regis- 
tration of names by Pro- 
tector of Emigrants. 


permission granted under section 17, the person by 
whom he has been engaged or assisted slmi] appear 
in person or by his doly authorised agent before the 
Protector of Emigrants at the port of embarkation 
with such first-mentioned person and with any per- 
sons intending to accompany him as his dependants. 

(2) If it appears to the Protector of Emigrants — 

^ (a) that permission to engage or assist such person has ‘been duly 
obtained, 

(b) m the ease of an engagement, that the terms of the agreement 
under which rach person has been engaged are in accordance with ihe terms 
of the permission granted and are understood by him, and 

(c) that the conditions on which the permission was granted have been 
compbed with, 

he sh^ register in a book to be kept for the purpose such particulars eoncem- 
ing the person engaged or assisted and his dependants (if any) and concerning 
me person engaging or assisting him, and in such form, as the * [Central 
Gfovemment] may prescribe. 

19. "Where such security as is referred to in sub-section (2) of section 16 

Pr<mri0M as to seeurity. f«nushed, the ^Centxal Govenment] may, 

at any time after makmg such mquiry as it may deem 
necessary, pass orders in regard to the forfeiture of the security in whole or in 
part and the application of the same or any part thereof, and, on the expiry of 
the period to which, the agreement relates and on being satisfied that no ground 
exists for forfeitiiig the security in whole or in part, order the return of the 
security or of any part thereof to the person by whom it was fumi^ed or to 
his representative. 

Delegation to Protector 20. The * [Central Government] may, by hotifi- 
of Emigrants of anthority cation in the Official Gazette, authorise a Protector 
to xwxSm or dispose of ap- of Emigrants to -receive and dispose of applications 
plications. cjiapter: 

Provided that an appeal shall lie to the ^[Central Government] from 
every order passed by a Protector of Emigrants in exercise of the authority so 
conferred. 

21. (1) "Where the Central Government has reason to believe that suffi- 

cient grounds exist for prohibiting emigration of 
skill ed workers to any country, *^[it] may by notifica- 
tion in the Official Gazette, declare that su(h emigra- 
tion to that country shnll cease to be lawful from a ^te specified in the notifi- 
cation; and from that date such emigration to that country shall accordingly 
cease to be lawful. 

(2) Every notification issued under this section shall be laid before both 
Chambers of the ‘[Central] Legislature as soon as may be after it is made. 

• 22. Nothing in this Chapter shall apply in any case in which a person 
engages another to accompany him out of India as his 
personal domestic servant. 

CBIAPTEB V. 

Buubs. 

28. ■*[• • *] The ^[Central Government] may, by notifleation in the 
Official Gazette, make rules consistent with this Act 
to prescribe the person by whom any doubt or dilute 
mment to make rules. referred to in sub-section (2) of section 2 siiall be 

determined and the procedure to be followed and the proof to be re quired in 

3 Substituted by A.O., 1937 for 'OCadiiui”. 

4 Words "Subject to the control of the 
Qevemor-G^neral in Council^^ omitted by A. 


Power to prohibit emi- 
gration of skilled workers. 


1 Substituted 
A.O., 1937. 


LEG. EEP. 

for Ojocal Government* 


by 


a Substituted by the A.O.y 1937, for “he”. O., 1937. 
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such eases, aud to provide for any other matter which the ^[Central Govern- 
ment] is by this Act empowered to prescribe. 

24. (1) The Central Government may, by noti- 

Power for the Central fication in the Official Gazette, and after previous 
Government to make rules. publication, make rules® for the purposes of carrying 

into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for — 

(0) the powers aud duties of the several officers appointed by the Central 
Government under this Act; 

*[(b) the licensing, supervision and control of persons in British India 
engaged in causing or assisting persons to emigrate and in the conveyance and 
accommodation of emigrants, and the prohibition of unlicensed persons from 
being so engaged.] 

(e) tiie establishment, supeiwision and regulation of any places 
of accommodation provided for emigrants*and for their medical care while resi- 
dent there; 

(d) the forms to be maintained and the returns to be submitted by per- 
sons licensed in accordance with rules framed under clause (6) ; 

(e) the information to be furnished by persons licensed in accordance 
with rules framed under clause (b) to emigrants and the language in which 
such information is to be furnished ; 

(/) the production and examination of emigrants before District Magis- 
trates or such other authorities as may be appointed in tMs behalf; 

(g) the age below which persons of either sex may not emigrate except 
as dependants; 

(h) the accommodation, the provisions, fuel and other necessaries, the 
medical stores and staff, the life-saving and sanitary arrangements, and the re- 
cords to be maintained on “[emigrant ships] ; 

(1) the reception and the despatch to their homes of return emigrants; 

(i) the fees, if aiy, payable by Emigration Agents to Protectors of 
Emigrants for each emigrant departing from India; 

®[(jfe) the issue of the permits referred to in sub-section (1) of section 
30-A; and] 

(Z) generally, the security, well-being and protection of emigrants *[up 
to the date of their departure from India, during a voyage on an. emigrant «hip] 
and on their return to India. 

CHAPTERV VI. 

OPEENCfflS. 

25. (1) Whoever, except in conformity with the provisions of this Act or 


LEG. BEP. 

I Substituted for “Local Gk)venunent" by 
A.O., 1937. 

a For such rules, see Gen. B. and O., VoL 
V, p. 11, 

For fees in respect of emigrants to such 
countries, see ibid., p. 48. 

For the modifications with whi<di the rules 
apply in Ceylon, the Straits SetUements, the 
Federated Malay States and IJnfederated 
Malay States, see ibid., p. 45. 

3 Substituted for old sec. 24 (2) (i) by 
Act XVI of 1932. The old clause (h) stood 
as follows: — (b) The Uceusiig, supeiviidon 
and control of all persons employed in Bri- 
tish India in connection with the induce- 
ment of persons to emigrate and with the 
conveyance and accommodation of persons 
so induced. 

« These words were substituted fra the 
words “any ship speeiaily chartoed for the 


transport of emigrants" by sec. 3 of the 
Indian Emigration (Amendment) Act, 1927 
(xxvn of 1927). 

sCl. (fc) of sec. 24 inserted by Act XXI 
of 1938. 

3 These words were substituted for the 
words “both up to the date of their actual 
departure from India” by see. 3 of the 
Indian Emigration (Amendment) Act, 1927 
(X.XVII of 1927). 


Sec, 25.— Liability of master for criminal 
acts done by servant on master’s behalf. See 
9 967=6 Clr.Ljr. 240 ; 9 Bom.luB. 

1059=32 B, 10=7 CrX.J. 238. See also 
(1939) 1 M.L.J. 131=A.IJB. 1939 Mad, 445, 
Where the proprietor of a Cigar Manufac- 
turing Company in Britidi India supported 
the emigration out of British of some 
sk^ed workmen with the purpose of their 
being employed by his own conceni outside 
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Unlawful exuigratioii 
iuducemeiLt to eimgrate. 


or 


of the rules made under this Act, emigrates or 
attempts to emigrate shall be punishable with fine 
which may extend to fifty rupees. 

(2) Whoever, except in conformity -with the provisions of this Act or of 
the roles made nnder this Act, — 

(a) makes, or attempts to make, any agreement with any person pur- 
porting to hind that person, or any othef person, to emigrate, or 


(6) ^[causes or assists or attempts to cause or assist] any person to 
emigrate or to attempt to emigrate or to leave any place for the purpose of 
emigrating, or 


(c) causes any person engaged or assisted by him, after grant of the 
permission referred to in section 17, to depart by sea out of British Tndift with- 
out registration of the particulars required by sub-section (2) of section 18, 
shall be punishable with fine, whicdi may extend to five hundred rupees. 

^[(3) When in the course of any proceedings in connection with emigra- 
tion in which a person licensed in accordance with rules framed under clause 
(6) of sub-section (2) of section 24 is concemed, a breach of the provisions of 
tiiis Act or of the rules made under this Act is committed, such person shall be 
liable to the punishment provided by sub-section (2), unless he shows that he 
was not responsible for and could not have prevented the eommissiaa of the 
breach.] 


*[(4)] If any person commits an offence under this section, any pdiee- 
officer may arrest him without warrant. 

26. Whoever, by means of intoxication, coercion or fraud, causes or in- 

duces, or attempts to cause or induce, any person to 
^anai]leutl 7 iudiuuig to gjuigrate, or enter into any agreement to emigrate, or 

leave any place with a view to emigrating, diall be 
punishable with imprisonment for a term which may extend to one year, or 
with fine, or with both. 

27. Whoever falsely^ represents tihat any emigrants are required by the 

'Government or are to be engaged on behalf of the 
False lepresOTtation. of Government shall be punishable with imprisonment 
GoTOHiment authon 7 . ^ which may extend to six monl^ or with 

fine, which may extend to five hundred rupees, or with both. 

28. No prosecution shall be instituted for any offence under this Chapter 

0 4 .-* ^ except with the sanction of a Protector of Emigrants 

Sans on 0 p n * ©r of a person appointed under section 5 and empow- 


LEG. EBP. 

1 Substituted by Act XVI of 1932. 

2 Sub-sec. (3) of sec. 25 lias been re-num- 
bered as sub-sec. (4), and the new sub-see. 
(3) has been inserted by Act XVI of 1932, 

British India in a plaee called Elang, and 
since the requirements of sec. 16 of the Emi- 
gration Act were not complied with, the 
workmen were suspected £md detained, and 
a prosecution was sanctioned under sec. 25 
( 2 ) (&) of the Emigration Act against the 
proprietor for haring helped them to emi- 
grate, but he raised the defence that he was 
not responsible for any help given to them 
and that even otherwise they were emigrants 
as defined under see, 2 (1) (5) of the Act. 
Held, (1) that an agreement to work for 
hire was not necessary for an offence under 
see. 25 ( 2 ) ( 6 ) of the Act and it was un- 
necessary to consider whether as found by 
the lower Court the workmen ought to* have 
been engaged by the proprietor in his own 
Cht C. M.-I— ^7 


concern at a place outside Britidi India; 
( 2 ) that since the permission of the Local 
Government for skilled workmen to emi- 
grate was not obtained as .required by sec.^ 16 
of the Act, the proprietor should be convict- 
ed in so far* as the material sec. 25 ( 2 ) (h) 
provides, that whoever assists or attempts 
to assist any person to emigrate or attempts 
to emigrate or to leave any plaee for the 
purpose of emigrating, shall be punishable 
with fine. 181 LC. 370 =40 OrX.J. 95 r=A.L 
E. 1939 Mad. ‘ 445 = (1939) 1 M.L.J. 131. 
'^lere a person secures steamer tickets for 
certain labourers to enable them to depart 
by land out of British India so as to depart 
for the purpose of working for hire in a 
country beyond the sea,, he commits an of- 
fence punishable under sec. 30 (3) read with 
sec. 25 (2) (5) of the Emigration Act. Assis- 
tance does not mean merely either, financial 
assistance or entering into an agreement to 
work for hire. 51 L.W. 679=il.B. 1940 
Mad. 587= (1940) 1 MX.J. 816, - 



The Criminal Court Manual. 


530 


[S. ag 


ered in this behalf, or, where there is no Protector or person so appointed and 
empowered, of the District Magistrate : 

_ Provided that no sanction shall be required when an offence has been 
committed in respect of an emigrant or an intended emigrant and the complaint 
is ffled by such emigrant, or intended emigrant or, on behalf of such emigrant 
or mtended emigrant, by the father, mother, husband, wife or guardian of such 
emigrant or intended emigrant or, if such emigrant or intended emigrant is a 
member of a joint Hindu family, by the manager of that family. 

29. AH the powers for the time being conferred by law on officers of sea- 
. „ . customs Avith regard to the searehiag and detention 

0^ vessels or otherwise for the prevention of smu^. 
for purposes of Act. 0“ thereof ^[may be exercised, for the 

prevention of offences against this Act, by any such 
officer, or by a protector 01 Emigrants, or a person appointed under Section 5]. 


CHAPTEE Vn. 

SlTPIUiEMHNTAL. 


SO. (l)The departure by land out of British India of any person under, 
or with a view to entering into, an agreement to work 
ProMbition of departure for lure, or when assisted, otherwise than by a rela- 
fft tive, so to depart for tibe purpose or with Ihe inten- 

country beyond the sea. 0^ workmg for hire or engagmg in agriculture, 

in any country beyond the sea, is prohibited. 


(2) Whoever departs, or attempts to depart, by land out of _ British 
India in contravention of this section, i^all be deemed to have committed an 
offence under sub-section (1) of section 25. 

(3) Whoever “[causes or assists or attempts to cause or assist] any 
person to depart by land out of British India in contravention of this section 
shall be deemed to have committed an offence under sub-section (2) of section 25. 

®[SO-A. (1) The Central Government may, by notification in the Official 
Gazette from a date and for reason to be specified 
in the notification, prohibit all persons or any speci- 
fied class of persons from departing by sea out of 
British India to any specified country beyond the 
limits of India for the purpose of un sk ill ed work un- 
less possessed of a prescribed permit or otherwise ^empted by general^ or 
special order of tlie Central Government from the provisions’ of the notification. 

(2) Every notification issued under this section shall be laid before both 
Chambers of the Central Legislature as soon as may be after it is made. 

(3) Whoever departs or attempts to depart out of British India m con- 
travention of a notification issued under sub-section (1) shall be punishable 
with the punishment provided for an offence under sub-section (1) of 
section 25. 


Power to prohiMt dq)ar- 
tore by sea from British 
India for the purpose of 
unskilled work. 


(4) Whoever causes or assists or attempts to cause or assist any person 
to depart out of British India in contravention of a notification issued under 
sub-section (1) diall be punishable with the punishment provided for an offence 
under sub-section (1) of section 25.] 

*[(5) If any person commits an offence under this section, any Police 
officer may arrest Mm without warrant. 


LEG. BEP. vm of 1940. ‘ 

1 Substituted by Act Vm of 1940. : 

a Substituted by Act XVI of 1932. Sec. 30 (3).— 51 L.W. 679=A.I.E. 

8 Sec. 30-A inserted by the ludiau Emigra- 1940 Mad. 587= (1940) 1 M.L.J. 816 cited 
tioiL (Amendmeut) Act XXI of 1938. mpr<k 

4 Sub-sec. (5) to sec. 30-A added by Act 
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Application of Act. 


CHAPTER Vin. 

Savinqs and Repeal. 

31. Nothing in this Act shall be deemed to ap- 
Pty to the departure out of British Tn di q of— 

(») any person who is neither of Indian parentage nor a subieet of a 
State India, or 

(ii) any person enrolled under the Indian Army Act, 1911. 

32. Notwithstanding anything contained in this Act, the provisions of this 

Act shall not apply for a period of twelve months 
^ from the date of the commencement of this Act to 

persons emigrating to Ceylon, &e Straits Settlements, or any protected Native 
State adjoining the Straits Settlements. 

33. [Bepeal.l Bepealed hy sediostt 2 and 8ched>ide of the BepeaUng Act, 
1927 {II of 1927) . 


THE EMPLOYERS’ LIABILITY ACT (XXIV OP 1938). 

[24#^ September, 1938. 

An Act to declare that 'Certain defences shall not he raised in duits for damages 
in British India in respect of injuries sustained hy workmen. 
Whereas it is expedient to declare that certain defences shall not be 
raised in suits for damages in British India in respect of injuries sustained by 
workmen; It is hereby enacted as follows: — 

en. .. j - 4 . * 1- (1) This Act may be called The Employers’ 

Short title and extent. ^cr, 1938. 

(2) It extaids to the whole of Britidi India. 

, . • 2. In this Act, unless there is anything repug- 

Definitions. 1 subject or context,— 

{a) “workman” means any person who has entered into, or works under 
a contract of, service or apprenticeship with an employer whether by way of 
manual labour, clerical work or Otherwise, and whether ^e contract is expressed 
or implied, oral or in writing, and 

(h) “employer” includes any body of persons whether incorporated or 
not, and any managing agent of an employer, and the legal representatives of a 
deceased employer, and, where the services, of a workman are temporarily lent 
or let on hire to another person by the person with whom the workman has 
entered, into a contract of^ervice or apprenticeship, means such other person 
while the workman is worSig for him. 

Defence of coiMon em- 3 -^ere personal injury is caused to a work- 
ployment barred m certam ^ 

cases. man ^ ^ 

(а) by reason of the omission of the employer to maintain in good and 
safe condition any way, works, machinery or plant coimected with or used in 
his tr^e or business, or by reason of ahyf like omission on the part of any person 
in the service of the employer who has been entrusted by the employer with 
the duty of seeing that such way, works, machinery or plant are in good and 

safe condition; or . . 4.1. 

(б) by reason of the negligence of any person in the service of the 
employer who has any superintendence entrusted to him, whilst in the exercise 

of such superintendence; or - . iv 

(c) by reason of the negligence of any person in the service of _ the 
employer to whose orders or directions the workman at the time of the injuiy 
was bound to conform and did conform, where the injury resulted from his 

having so conformed; or . , . . xi. 

{d) by reason of any act or omission of any person in the service of the 
employer done or made in obedience to any rule or bye-law of the employer (not 
being a rule or bye-law which is required by or under any law for the time bemg 
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in force to be approved by any authority and which has been so approved) or 
in obedience to particular instructions given by any person to whom the em- 
ployer has delegated authority in. that behalf or in the normal performance of 
his duties; 

a suit for damages in respect of the injury instituted by the workman or by any 
person entitled in case of his death) i^all not fail by reason only of the fact that 
the workman was at the time of the injury a workman of, or in the service of, 
or engaged in the work of, the employer. 

4. In any such suit for damages, the workman diall not be deemed to have 

, .... . . undertaken any risk attaching to the employment 

bSfhZ the employer proves that the risk was fully 

Ml knowledge. esplamed to and understood by the workman and that 

the workman voluntarily undertook the same. 

5. Nothing in this Act shall affect the validity of any decree or order of a 

Civil Court passed before the coinmencement of this 
Act in any such suit for damages. 


Definition. 


THE EMPLOYMENT OF CHILDREN ACT (XXVI OF 1938). 

[Amended by Act 2CV of 1939. Bep. in parts by Act XXV. of 1942.] 

[lat December, 1938. 

An Act to reffudate the admission of children to certmn industrial employments. 

Whereas it is expedient to regulate the admission of children to certain 
industrial employments ; It is hereby enacted as follows : — 

1* (1) may be called The Bmplot- 

Short title and extent Childeen Act, 1938. 

(2) It extends to the whole of British India. 

2. In this Act — 

(a) “competent authority”, in respect of a major port, as defined in the 
Indian Ports Act, 1908, and in respect of a federal 
Definition. railway, as defined in the Indian Railways Act, 1890, 

means the Central Government, and in any other case means the Provincial 
Government; 

^[(h) ‘occupier’ of a workshop means the person who has ultimate con- 
trol over the affairs of the workshop ; 

(c) ‘prescribed’ means prescribed by rules made under Act; 

(d) ‘workshop’ means any premises (including the precincts thereof) 
wherein any industrial process is carried on, but does not include any premises 
to which the provisions of section 50 of the Factories Act, 1934, for the time 
being apply.] 

■o.. 8- (1) No child who has not completed his 

Stoen°ia fifteenth year shall be employed or permitted to work 

ocensations. in Ruy occupation connected with the transport of 

passengers, goods or mails by railway. 

(2) No child who has not completed his fifteenth year shall be employed 
or permitted to work in any occupation involving the handling of goods wi^in 
the limits of any port to which for the time being any of the provisions of the 
Indian Ports Act, 1908, are applicable. 

^[(3.) No child Who has not conypleted his twelfth year diaU be employed, 
or permitted to work, in any workshop wherein any of the processes set forth 
in the Schedule is caried on:< 

Provided that nothing in this sub-section shall apply to any workshop 
wherein any process is camedi on by the occupier with the aid of his family! only 


LEG. EEP. 

I Added by Act XV of 1939. 
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and TOthout employing hired labour or to any school established by, or receiving 
assistance or recognition from, a Pirovineial Gtevemment] 

^[3^. Th% Provincial Government, after giving, by notification in the 
official Gazette, not less than three months’ notice of 
“ its intention so to do, may, by like notification, add 
any description of process to the Schedule, and 
thereupon the Schedule shall have force in the Province as if it has been Anantod 
accordingly. 

3-B. Before work in any of the processes set forth in the Schedule is 
w *• * T . - V carried on in any workshop after the 1 st day of 

fore” work October, 1939, the occupier shaU send to the inspector, 

certain processes. within whose local limits the workshop is situated, 

a written notice containing*— 

(a) the name and situation of the workshop, 

(h) the name of the person in actual management of the workshop, 

(c) the address to which communications relating to the worktop ^ould 
be sent, and 

(d) the nature of the processes to be carried on in the workdiop. 

3-C. If any question arises between an injector and an emplc^er as to 
■nisTvnfa. as +A aoa whethor Buy duld has or has not completed Ms twelfth 

^ ^ ‘ or Mteenth year, as the ease may be, the question 

i^all, in the absence of a certificate as to the age of suifii cMld, granted by a 
prescribed medical authority, be referred by the inspector for decision to the 
prescribed medical authorily.] 

4. Whoever employs any child or permits any child to work in contraven- 
PenaltT provisions of section 3 ®[or fails to ^ve 

notice as required by section 3*B] shall be punidiable 
with fine which may extend to five hundred rupees. 

5. (1) No prosecution under this Act shall be 

to iixstituted except by or with the previous sanction of 
^ an inspector appointed under section 6 . 

®[ (2) Every certificate as to the age of a cMld wMch has been granted by 
a prescribed medical authority shaU, for the purposes of tMs Act, be conclusive 
evidence as to the age of the child to whom it relates.] 

(3) No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the tet class diaU try any offence under tMs Act. 

6 . The competent 'authority may appoint persons to be inspectors for the 

purpose of securing compUance with the provisions 
■ Appointment of Inepec- g£ ^ jjQy inspector so appointed shaU be 

deemed to be a public servant within the meaning of 

the Indian Penal Code. 

7. (1) The competent authority may by notification in the official Gazette 

T> ♦ -ov- .miu subject to the condition of previous pubUeation 

° ' make rules for carrying into effect the provisions of 

this Act. 

(2') In particular «md witiiout prejudice to the generality of the foregoing 
power, such rules may — 

(a) regulate the procedure of inspectors appointed under secti<m 6 , and 
(h) make provision for the ^ant of certificates of age in respect of 
young persons in employmeni! or seeking employment, “[the medical authorities] 
wMch may issue such certificates, the form of sudi certificate, the charges 
wMch may be made therefor, and the manner in wMch such certificates may 
be issued: 


LEG-. SEP. 

1 Secs. 3-A to 3-0 added by Act XV of 
1939. 

2 Added by Act XV of 


a Sec. 5j cl. (2) substituted by Act XV of 
1939. 

4 Substituted by ibid. 
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Provided that no charge shall he made for the issue of any sudi cerfifl. 
cate if the application is accompanied by evidence of age deemed satisfactory 
by the authority concerned. 

8. [Amendment of section 6, Act XV of 1908.] {Bepealed ly Act XXV 
of 1942. 

^THB SCHEDULE. 

(See Sections 3, 3-A and 8-B.) 

List of Processes. 

Bidi making. 

Carpet- weaving. 

Cement manufacture, including bagging of cement. 

Cloth-printing, dyeing and weaving. 

Manufacture of matches, explosives and fireworks. 

Mica- cutting and splitting. 

Shellac manufacture. 

Soap manufacture. 

Tanning. 

Wool cleaning. 


1 . 

2. 

3- 

4 . 

5. 

6 . 

1 : 

9 . 

JO, 


THE EPIDEMIC DISEASES ACT (III OF 1897). 2 


Year. 

No. ! 

1 Short title. | 

1 Amendments. 

1897 

Ill 

1 The Epidemic Diseases Act, 

* 897 - 

Repealed in part. XIII of 1898 ; X of 1914 ; 
Amended, XXXVIII of 1920 . 


Short title and extent. 


Power to take special 
measures and prescribe re- 
gulations as to dangerous 
epidemic disease. 


[Ath February, 1897. 

An Act to provide for the better prevention of the spread of Bcmgerous 

Epidemic Disease. 

Whereas it is expedient to provide for the better prevention of the spread 
of dangerous epidemic disease ; It is hereby enacted as follows : — 

1. (1) This Act may be called The Epidemic 
Diseases Act, 1897. 

(2) It extends to the whole of British India (inclusive of *] 

British Baluchistan, the Santhal Parganas and the Pargana of Spiti) : *1 

»[* # # # # > L J 

2. (1) When at any time the ^ [Provincial Government] is satisfied that 

®[the Province] or any part thereof is visited by, or 
threatened with, an outbreak of any dangerous 
epidemic disease, the ® [Provincial Government], if 
^[it] thinks that the ordinary provisions of the law 
for the time being in force are insufficient for the 
purpose, may take or require or empower any person to take such measures 
and, by public notice, prescribe such temporary regulations to be observed by 
the public or by any person or class of persons as '^[it] shall deem necessary to 
prevent the outbreak of such disease or the spread thereof, and may 'determine 
in what manner and by whom any expenses incurred (including compensation 
if any) shall be defrayed. 

LEa EEF. ^ ~ 

1 Sckedule added by Act XV of 1939. 

2 For Statement of Objects and Reasons, 
see Gazette of India, 1897, Pt. V, p, 21; for 
Reporij of the Sdect Committee, see ibid., 
p. 23, and for Proceedings in Coimcil, see 
ibid., Pt. VI, pp. 18 and 24. 

It has been declared to be in force in the 
Hhondmals Bt. by the Khondmals Laws Re- 
gulation (IV of 1936), sec. 3 and Sch. and 
in the Angul District by -the Angul Laws 
Regulation, 1936 (V of 1936), sec. 3 and Sch, 


8 The words “Upper Bunna^^ were repeal- 
ed by the Burma Laws Act, 1898 CXm of 
1898), see fifth schedule. 

4 The word “and” at the end of sub-sec. 
(2), and sub-sec. (3) were repealed by the 
Repealing and Amending Act,, 1914 (X of 
1914). 

5 Substituted for “Governor-General in 
Council” by A.O,, 1937. 

8 Substituted for Tndia' by ibid. 

, 7 Substituted for ‘he' by A.O., 1937, 
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(2) In particular and -without prejudice to the generality of the fore- 
going provision, the ^[Provincial Government! may take measures and prescribe 
regulations for — 

(o) *[•*•*** .^ 

(b) the inspection of persons travelling by railway or otherwise, and the 
segregation, in hospital, temporary accommodation or otherwise, of persons 
suspected by the inspecting officer of being infected with any such <=i isfta se 

(3) ®[* • * # • * 

When the Central Govennnent is satisfied that Inrlifl. or any part 
i. r. X 1 ^ thereof is -visited by, or threatened with, an outbreak 
Central Gov- dangerous epidemic disease and that the 

■ ordinary provisions of the law for the time being in 

force are insufficient to prevent the outbreak of such disease or the spread 
thereof, the Central Govenunent may take measures and prescribe regulations 
for the inspection of any diip or vessel leaving or arriving at any port in 
British India and for such detention thereof, or of any person intending to sail 
therein, or arriving thereby, as may be necessary.] 

3. Any person disobeying any regulation or order made under this Act 
Penaitv deemed to have committed an offence, punish- 

able under section 188 of the Indian Penal Code. 

_ ^ . 4. No suit or other legal proceeding shall lie 

aeS Sr Act ^9^ anytMng done or in good 

® faith intended to be done under t.Hp Act. 

the European deserters act (xi op i856).o 

[im April, 1856 


Year. No. 


Amendment. 


1856 XI The European Deserters 
Act, 1856. 


LEG. BEP. 

1 Substituted by '^Governoi^General in 
Council” by A.O., 1937. 

2 Para, (a) of sub-sec. (2) omitted by 
ibid, 

s Short title, “The European Deserters 
Act, 1856”. See the Indian Short Titles Act, 
1897 (XIV of 1897). 

This Act has been declared to be in force 
in — 

the whole of British India, except as 
regards the 'Scheduled Districts, by the Laws 
Local Extent 'Act, 1874 (XV. of 1874), sec. 3; 


Sbo. 2. — As to registration of prostitutes 
under the Contagious Diseases Act, see 12 
W.B. (Or.) 55=3 Behg.L.B. (Cr.) 70; 6 Cal. 
163; 17 W.E. (Cr.) 11. 

For notifications issued under sec. 2 for 
(1) Bengal, including the districts now 
nnder E. B. & A., see Ben. Stat. E. and O., 
Vol. 1; (2) Burma, see Bur. E. M., VoL 1; 
(3) Central Provinces see Cen. Pros. E. and 

O. ; (4) Coorg. see Coorg E. and O.; (5) 
Madras, see Mad. B. and O., Vol. I; (6) 
Dnited Provinces of Agra and Oudh— D. 

P. List of Local E, and O., Vol. I. For 


, Short title .given, Act XIV of 1897. 

Rep. in part. Act XIV of 1870 ; 

Act XII of 1873; 

Act XVI of 1874. 

Amended, Act X of 1927. 

sEq). by Act XXXVni of 1920. 

4 Inserted by Act XXXVm of 1920 and 
the present sec. 2-A has been substituted by 
A.O., 1937. 

the iSanthal Parganas, by the Santhal 
Parganas Settlement Ee^lation (IH of 
1872), sec. 3, as amended by the Santhal 
Parganas Justice and Laws Eegulation, 1899 
(in of 1899). 

It has been declared by notification under 
sec. 3 fa) ' of the Scheduled Districts Acts, 
3874 (XIV of 1874), to be in force in the 
following Scheduled Districts, namely: — 

special provisions as to inspection of passen- 
gers sailing for ports in the Bed Sea— ^ 
see. 30 of the Native Passengers Ships Act, 
3887 (X of 1887), supra. • 

Sec. 3: Powers op LookL Government 
TO DEMO ATE. — ^ITnder sec. 3 the prosecution 
has not to prove that the accused’s disobedi- 
ence was likely to cause -damage and where 
the accused pleads not guilty the prosecution 
has to prove the legality of the order. Under 
the Act, the Local Government can give 
power to take measures, but it cannot em- 
power them to d^egato those powers to 
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An Act for the letter prevention of desertion ly Ewopem Soldiers Air^ 
men} from the Land Air} Forces of her Majesty ®[* • *] iro India. 
Wbkbeias it is expedient to make better provision for apprehending and 
Preamble Staining European deserters from the Land *[and 

Air] Forces in the service of Her Majesty 
®[* • •] in India, and for punishing persons who aid an encourage such 
deserters; It is enacted as follows: — 

1. It shall appear that any ofScer, *i[soldier or airman], being a deserter 
from the said Forces, has been concealed on board 
ta^^^MU^MMtorTe vessel, and that the master or person 

concealed cm board his ship “ charge of such vessel for the time being, though 

ignorant of the fact of such concealment, might have 
known of the same bnt for some neglect of his duty as such master or person 
or for the want of proper discipline on board his vessel, such master or person 
shall be liable to a fine not exceeding 500 Rupees ; 

Provided always that no conviction for such offence as is hereinbefore 
described shall be lawful unless the same shall be 
stated' in the charge which the parly is called upon to 


Proviso. 


LEG. EEP. 

Sindh 

West Jalpaiguri 

The districts of Hazaribagh, Lohardaga 
(now the Banchi District, see Calcutta 
Gazette. 1899, Pt. I, p. 44), and Manbhum, 
and Pargana Dhalbum ana the Kolhan in 
the District of Singbhum 
The Scheduled portion of the Mirzapur 
District 

Jaunsar Bawar 

The Districts of Hazara, i Peshawar, Kohat 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan. [TortUms of the Distrusts of Saeara, 
Sann/u, Dera Ismail Khan and Dera Ghazi 
Khan and Districts of Peshawar and Kohat 
now form the North-West Frontier Province 
Gazette of India, 1901, Pt. /, p. 857, 
and ibid., 1902, Pt. I, p. 575; int its appU- 
catioTh to that part of the Eazara District. 
Tcnown as Upper Tanawd has hsen harred 
hy the Saeara {Upper TarumaV) Begnlation, 
3900 (77 of 1900), Pmjah & N. W. Code], 
The Scheduled Districts of the Central 
Provinces 

The Scheduled Districts in Ganjam and 
Vizagapatam 
The Difetrict of Sylhet 
The rest of Assam (except the Horth 
Lushai Hills) 

It has been declared, by notidcation under 
sec. 3 (1) of the last mentioned Act, not to 
be in force In the scheduled District of 
LaJiul. Gazette of India, 1886, Pt. I, 
p. 301. ; • ^ 

1 These words were inserted by sec. 2 and 

Seh. I of the Bepealing and Amending: Act, 
1927 (X of 1927). ® 

2 The words "and of the East India Com- 
pany" were repealed by th© Bepealing Act, 

others, and hence the Collector has no power 
to delegate his own power. The power to 
take measures under the Act which may be 
granted by the Local Government to any 
person is different from the orders and re- 
gulations which have to be observed by the 
public in respect of these measures. Buie 
104 of the relations under the Act is ultra 
litres of the Local Government. 38 M. 602= 
21 1,0. 668=14 Cr.L.J', 620. On this Bditios, 


See Gazette of India, 1880, Pt. 3, p. 672. 
Ditto 1881, Pt. I, p. 74, 


Ditto 1881, Pt. I, p. 504. 

* Ditto 1879, Pt. I, p. 383. 

Ditto 1879, Pt. I, p. 382. 


Dilto 1886, Pt, I, p. 48. 

Ditto 1879, Pt. I, p. 771. 

Ditto 1898, Pt. I, p. 870. 

Ditto 1879, Pt. I, p. 631. 

Ditto 1897, Pt. I, p. 299. 

It has been extended, by notification under 
see. 5 of the same Act, to the Scheduled Dis- 
tricts of Komaon and Garhwal. See Gazette 
of India, 1876, Pt. I, p. 606. 

1870 (XIV of 1870). 

3 These words were substituted for the 
words "or soldier” by sec. 2 and Sch. I of 
the Bepealing and Amending Act, 1927 (X 
of 1927). 

see also 23 M. 213; 1 Weir 750; 1 Bom.L.B. 
223; 24 M. 70; 2 Weir 158 (sanction to pro- 
secute); Bat. 966 (Quarantine); 1 Bom. L. 
B, 5.. 

Infoemation as to plague Patient,— 
Eule 6, framed under this Act, does not re- 
quire the person who is himself attacked 
with plague to give information of his own 
sickness albeit he is an occupant of the house 
in wMch he is Ofttacked. It refers to third 
persons only. Bat. 978. 
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Convictioii 
on merits only. 
coBTiction, etc. 


answer; andl in such charge it shril be lawful to state in the alternative that the 

Charge may be in the toowingly harbonxed or concealed a 

alternative. deserter on board his vessel, or has, by neglect of 

, , . , _ __ ^ or by reason of the want of proper discipline on 

board the vessel, allowed such deserter to be so concealed. ^ 

2. Any person, whether a European British subject or not, who shall be 

Jurisdiction. guilty of an offence punishable under this Act, shall 

be punishable for the same by any Justice of the 
Peace for any of the Presidency-towns of Calcutta, Madras and Bombay, ^[***] 
Magistrate, or person lawfully exercising the powers of a Magis- 

trate in any port within ® [British India] within whose jurisdiction the offence 
may have beeri committed, or such person may have been apprehended or found, 
whether the offence shall have been committed Avithin the local limits of the 
jurisdiction of such officer or not; and any person hereby made punishable by a 
Justice of the Peace shall be punishable on summary conviction. 

8 . No conviction, order or judgment of any Justice of ^e Peace ahaU be 
<l^ashed for error of form or procedure, but only on 
iiy Form of merits; and it riiall not be necessary to state on 
the face of the conviction, order or judgment lie evi- 
dence on which it proceedb; but the depositions taken, 
or a copy of them, shall be returned with the conviction, order or judgment, in 
obedience to any writ of certioraH; and, if no jurisdiction appears on the face 
of the conviction, order or judgment, but the depositions taken supply that 
defect, the conviction, order or judgment shall be aided by what so appears in 
such depositions. 

4. Nothing in this Act contained shall prevent any Justice of the Peace, 
Magistrate or other officer having authority in that 
behalf from committing for trial any person who sha l l 
be charged with an offence punishable under ^[* * •] 

any other Act hereafter to be in force, notwithstanding that such offence may 
Proviso. punishable under this Act: Provided that no 

proceedings shall have been had against such person 
in respect of the same offence under this Act. 

5. Whenever, on information given on oath or solemn affirmation, where 
by law a solemn affirmation may be used instead of 
an oath, to the commanding officer of any fort, 
garrison, station, regiment or detachment, at any port 
or place within ® [British India] in which no person 
lawfully exercising magisterial powers can be found, 

which oath or affirmation the several persons above named shall severally under 
this Act have power to administer; 

or whenever, on such information as aforesaid given to any Justice of 
the Peace, Magistrate ®[* ♦] or person lawfully exercising the powers of a 
Magistrate, having jurisdiction within such port or place, there shall appear 
reason to suspect that any European officer, "^[soldier or airman], belonging to 
the said Forces, who may have deserted or be absent without leave, is on board 
any ship, vessel or boat, or is concealed on ^ore at any such port or place with- 
in ® [British India], it shall be lawful for such commanding officer or Justice of 


Saving of proceedings 
imder o'Sier Acts. 


Commanding officer or 
Magistrate may issne war- 
rants for apprehension of 
deserters. 


LEG. REF. 

1 The words "or for any of the * Settle- 
ments of Prince of Wales' Island, Singa- 
pore and Malacca” were repealed by the Ee- 
pealihg Act, 1874 (XVI of 1874J. 

sThe words "Joint Magistrate” were re- 
pealed by the Eepealing Act, 1873 (XU of 
1873).. 

a Substituted for *^he territories of the 
East India Company” by A.O., 1937^ 

4 The words and figures "Act No. XIV of 
C». C. M.-I— 68 


1849, or,” were repealed by the Eepealing 
Act* 1874 (XVI of 1874). 

5 Substituted for 'the territories of the 
East India Company' by A.O., 1937. 

c The words "Joint Magistrate” were re- 
pealed by the Eepealing Act. 1873 (XTE of 
1873). 

7 These words were substituted for the 
words "or soldier” by see. 2 and Sch, I, of 
the Eepealing and Amending Act, 1927 (X 
of 1927). 
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the Peace, Magistrate *] or person lawfully excising the powers of a 
Magistrate as aforesaid, to issue a warrant authorizing the per^n or persons 
to whom such warrant may be addressed to enter into and search, at any time 
of the day or night, any such ship, vessel or boat, or any house or place on 
shore, and to apprehend any such officer, ® [soldier or airman] and to detain him 
in custody in order to his being dealt with according to law. 

6. The warrant to be issued under the preceding section may be addressed 

to any European officer, ® [soldier or airman] of the 
Warrant to whom to ^ Forces or to all constables, peace-officers, and 
other persons who may be bound to erooute the 
warrant of any Justice of the Peace, Magistrate 
i[#, •] or person lawfully exercising the powers of a Magistrate, and acting 
in the execution of this Act; and all such persons shall be hound to execute, 
perform and obey such warrant.® 

7. Every person who shall be apprehended under any warrant imder the 

fifth section of this Act shall be brou^t without 
Persona appr^enfed how ^jglay before a Justice of the Peace, Magistrate 
to be dealt with, ete. person lawfully exercising Ihe powers of 

a Magistrate, in or near the place wherein such person shall have been arrested, 
who shall examine such person, and if he shall be satisfied, either by the con- 
fession of such person or the testimony of one or more witness or witnesses, or 
by his own knowledge, that such person is a deserter from the said Forces, 
a hall cause him to be delivered, together with any depositions and papers rela- 
tive to the ease, to the commanding officer of the regiment, corps or detachment 
to which he shall belong, if the same shall be in or near the place of such arrest, 
or, if otherwise, then to the commanding officer of the nearest ^[military or air- 
force station, as the case may be], in order that he may be dealt with according 
to law. 


TdE EUROPEAN VAGRANCY ACT (IX OF 1874). 


Year. ' 

No. 

Short title. 

1 

Amendment. 

1874 

IX 

The European Vagrancy 
Act, 1874. 

Rep. in pt. Act i of 1879 ; 

Act 10 of 1914 ; 

Rep. in pt. and am. — 

Act 4 of 1914 ; 

Act 38 of 1920 and Act i of 1938 ; 
Amended, Act 12 of 1891 ; 

Act 38 of 1930 ; Government of 
India (Adaptation of Indian 
Laws) Order in Goimcil. 



CONTENTS. 

PnnAMBLB. 

PABT I. 

PRTSLBOirART. 

SECTIONS. 

1. Short title. 

Local extent. 

Commencement. 

Sections. 

2. [3e'pealed,'\ 

3. Interpretation-clause. 

PART n. 

PnooEnuRE. 

4. Power to require apparent vagrant to 
go before Magistrate. 


LEG", 

1 The words “Joint Magistrate” were re- 
pealed by the Eepealing Act, 1873 (XII of 
1873 ). , 

3 These words were substituted for the 
words “OP soldier” by sec. 2 and 6ch. 
I of the Bepealiug and Amending Act, 1927 
(X of 1927). 

3 Under Code of Criminal Procedure, 1898, 


see. 54, cl. 6, a police officer may now, with- 
out orders from a Magistrate and without a 
warrant, arrest any person reasonably sus- 
pected of being a deserter from Her Majes- 
ty's Army. See Act V of 1898. 

4 These words were substituted for the 
words “military station” by sec. 2 and Sch. 
I of the Bepealing and Aiwding Act, 1927 
(X of 1927). 
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Sections. 

5. SunMiaary inquiry into vagrant’s cir- 
cumstances. 

Declaration of vagrancy. 

Order to go to workhouse. 

6. Forwarding vagrant to place of em- 
ployment. 

7. Assistance to obtain employment. 

8. Subsistence allowance. 

9. Power to give certificates. 

Form of certificate. 

10. Power to invest certain officials with 
jurisdiction of Magistrates under secs. 5, 7, 
8 and 9. 

PAET in. 

Government Workhouses. 

11. Provision of Government workhouses. 
Scale of diet. 

12. Superintendence of workhouses. 

13. Search of vagrants. 

14. Discipline. 

15. Refusal to accept employment. 

PART IV. 

Removal from Inlia. 

16. Remvoal of vagrants. 

Cost of removal. 

17. Agreements with vagrants. 

Form of agreement. 

1<8. [Bev&aledA 

PART V. 

Penai/ties. 

19. Refusal to go before Magistrate. 
Assaulting police. 

20. Escaping from police. 

Quitting workhouse without leave. 
Failing to return to workhouse. 

21. Failing to proceed to port of embar- 
kation. 


Sections. 

Refusing to go on board ship. 

Escaping from ship. 

22. Returning to India. 

23. Begging. 

24. Procedure on close of imprisonment. 

25. Penalty on shipmaster bringmg 
European convicts to India, 

Power to exempt certain shipmasters. 

26. Payment of fines. 

27. Prosecutions. 

28. Limits of jurisdiction, 

29. Validity of proceedings where Magis- 
trate is not the nearest. 

PART VI. 

Miscellaneous. 

30. Deprivation of privileges of Euro- 
pean British subjects under Criminal Proce- 
dure Code. ‘ 

31. Liability Of importers of Europeans 
or employers of soldiers becoming vagrants. 

Recovery of charges. 

32. Liability of consignee in case of 
Europeans who arrive in charge of animals 
and become vagrants. 

"Consignee” defined, 

"Agent” defined, 

33. Evidence of declaration under see. 5. 

34. Exercise of powers conferred on 
Central Government. 

35. Exercise in Indian States of powers 
conferred on Magistrates and Police. 

36. Power to make rules for guidance of 
officers. 

THE FIRST SOHEDTJLE.-— Form op 

Certipioate. 

THE SECOND SCHEDULE.— Form op 

Agreement. 


[m April, 1874, 

An Act to consolidate and amend the Law relatinff to Ewopem Yagrancy. 

Whereas it is expedient to consolidate and amend the laws relating to 
persons of Bnropean extraction who wnnder in a 
FreamUe. destitute condition throughout India; it is hereby 

enacted as follows : — 

PAET I. 

YmuasnuAsx. 

1 . This Act may be called The Etjeopban 
S hort title. Vagrancz Act, 1874.^ 


LEG. REF. 

iFor the Statement of Objects and Rea- 
sons, see Gazette of India, 1873, Pt. V, p. 
399; for Proceedings in Council, see ibid,, 
1874, Extra Supplement, August 23rd, pp. 10 
and 14; ibid., 1874, Supplement, pp. 323 
and 412. 

This Act has been declared in force in — 

Upper Burma generally (except the Shan 
States) by the Burma Laws Act, 1898 (XTH 
of 1898), sec. 4 (1) and Seh. I, Bur. Code, 
Vol. I; 

Angul and the Khon dma ls by the Angul 
Laws Regulation, 1913 (HI of 1913), sec. 3, 
B. & 0. Code, Vol. I; 

British Baluchistan by the British Balu- 


chistan Laws Regulation, 1913 (II of 1913), 
Bal. Code; 

The Arakan Hill District by the Arakan 
HiU District Laws Regulation, 1916 (H of 
1916), sec. 2, Bur. Cod^ Vol. I. 

It has been declared in force in the Son- 
tlial Parganas by the Sonthal Parganas 
Settlement Regulation (HI of 1872) as 
amended by the Sonthal Parganas Justice 
and Laws Regulation, 1899 (IH of 1899), 
B, & O. Code, Vol. I. 

It has been declared, by notification under 
sec. 3 (a) of the Scheduled Districts Act, 
1874 (XIV of 1874)y to be in force in the 
following Scheduled Districts, namely: — 
the Districts of Hazaribagh, Lo^rdaga 
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Local extent. 


It extends to the whole of British India and 
to ^[British subjects in any Indian State] ; 

*[And it giiftll come into force at once: Provided that sections 4 to 16 
- * (both inclusive), 19, 20, 24 and 29 shall not come 

CommeBcement. force in Coorg, or in the An da m a n and Mcobar 

Islands, or a.s regards British subjects in any Indian State, ^ until such day or 
respective days as the appropriate Government by notification in the Official 
Gazette appoints in this behalf]. 

Repeal of Acts. 2. [Be^eded hy Act I of 1938.] 

InteipTotation danse. 8 . In this Act— 

®r‘the appropriate Government’ means, in relation to British subjects in 
“Aiiopriate Govern- any Indian S^te^, the C^tral Goyem^t, and in 


meat.’ 

Person of European ex- 
traction.” 


other eases, the Provincial Government.] 


‘“person of European extraction” includes— 

(oi) pei*sons born in Europe. America, the "West Indies, Australia, 
Tasmania, New Zealand, Natal or the Cape Colony ; 

(6) the sons and grandsons of such persons; _ r j- 

but does not include persons commonly called Eurasians or East Indians; 
“vagrant” rnAflua a person of European extraction found asking for 
glTnSj or wandering about without any maployment 
“Vagrant”, means of subsistence: 

^ ^ “master of a ship” includes any person in 

Master of a dup. eharge of a decked vessel; 

and in Parts III and V of this Act “Magistrate” means, within the 
t „ limits of the towns of Calcutta, Madras and Bombay, 

■ a Magistrate of Police® and, outside those limits, a 

person exercising powers under the Code of Criminal Procedure* not less than 
those of a Magistrate of the second class. , 


PAET n. 

l^tOORPuixE. 


4. 


Any Police-officer may, within the limits of the towns of Calcutta 
. Madras and Bombay, require any person who is 

Power to apparently a vagrant to accompany liim or any other 

TMt^ant to go before to, and to appear before, the nearest 

Magistrate of Police® and may, without those limits, 
require any such person to accompany him or any other Police-officer to, and to 
, appear before '’^[the nearest Magistrate of the first class]. 

6. The ‘Magistrate of Police® or ® [Magistrate of the first class] shall in 


LEG. REF. 

and Maabhum,. and Pargana Dhalbbum and 
tbe Kolban in the Distriet of flingbhum, see 
Gazette of India, 1881, Pt. I, p. 504. The 
Lohardaga District at this time included the 
Palamau District; Lohardaga is now called 
the Ranchi District, see Calcutta Gazette, 
1899, Pt. I, p. 44. 

It has been extended, by notmeation under 
sec. 5 of the same Act, to the Scheduled 
District of the N’oith-Westem Provinces 
Tarai, Stse Gazette of India 1876, Pt. I, p. 
505; and to Ganjam and Tizagapatam see 
Port St, George Gazette, 1899, Pt. I, p. 1140. 

1 Substituted for 'the dominions of 
Princes and States in India in allianee with 
Her Majesty' by A.O., 1937. 

3 Substituted for old paras. (3) and (4) of 


sec. 1 by ibid. 

3 Inserted by A^O., i937. 

4C/, definition of "European British sub- 
ject" in the Code of Criminal Procedura 
3898 (V of 1898), sec. 4 (1) (i). 

5 Read now “Presidency Magistrate”, see 
Act V of 1898, sec. 3. 

e 8ee now the Code of Criminal Procedure 
1898 (Act V of 1898). 

7 These words were substituted for the 
words “the nearest Justice of the Peace 
exercising the powers of a Magistrate of the 
first class under the Code of Criminal Pro- 
cedure” by sec. 35 of the Criminal Law 
Amendment Act, 1923 (XU of 1923). 

8 These words were substituted fox the 
word “Justice” by sec, 36, ibid. 



S. 8] 


The European Vagrancy Act (IX of 1874), 


541 


„ .... such ease, or in any other case where s person 

apparently a vacant comes before him, make a 
l)eclaTaii<m of vagrancy. summary inquiry mto the circumstances and character 

of the apparent vagrant; and if he is satisfied that 
such person is a vagrant, he shall record in his office a declaration to that 
effect . 

If he is further of opinion that the vagrant is not likely to obtain employ* 
ment at once, or if he has reason to believe that a 
house *** ^ ™ of vagrancy has on any former occasion 

been recorded in respect of such vagrant, he shall 
require the vagrant to go to a Government workhouse, and shall draw up an 
oi’dcv to that effect. 

The vagrant shall then be placed in charge of the police for the purpose 
of being forwarded to the workhouse, and the said order shall be a sufficient 
authority to the police for retaining him in their charge while he is on his way 
to the workhouse, and to the Governor of the worliouse for receiving and 
detailing such vagrant. 

6. Where the officer maki ng the inquiry mentioned in section 5 is of 

opinion that the vagrant is likely to obtain empltqr- 
S'orwwdiDg vagi^t to jjj ^aee subject to the Provinmal Gov- 

place of emplt^ent. emment, or<'(when the vagrant is ^[in any Indian 
State] in any place subject to any adjacent Provincial Government), such, 
officer may in his discretion forward the vagrant to such place in charge of the 
police, and draw up an order to that effect. 

Such order shall be a sufficient authority to the police for retaining the 
vagrant in their charge* "while he is on his way to such place of employment. 

7 . Upon his arrival at the place of employment, the vagrant slmll be 

taken before the nearest Magistrate of Police® or 
Assistanoe to oMaia em- 8 of the first class] to whom the order for 

ployment. * transmission shall be delivered. 

Such officer shall thereupon to the best of his ability, assist the vagrant 
in seeking employment, and may in "the meantime, if he think fit, keep the 
vagrant in the charge of "the police. 

Should the vagrant fail to obtain suitable employment within a reasonable 
time not exceedmg fifteen days from such arrival, such officer shatt torward 
him to a Government workhouse in the manner provided by section 5 . 

8. Every person while in charge of the police, whetter before enquiry as 

V, "to his vagrancy, or while he is on his way, under 

Sab^tence allowaiuse. 5^ to the workhouse, or under section 6, to a 

place of employment, shall be entitled to an allowance for his subsistence at the 
rate of eight annas per diem. 

The Magistrate of PoUce* or ^[Magistrate of the first class^efOTe 
whom any vagrant is taken under section 7 , may, if he think fit, order the 
vagrant to receive a similar allowance while he is seekuig employment. 

The ■* [appropriate Government] shall cause such ahowanee to be paid 
out of such funds at his disposal and in such manner as it may from time to 

time^dir^^ Magistrate of Police^ or «[Magisti-ate of the first class] may, on 


LEG. SEP. 

iSubstitutea for “in any part of tbe 
dominioiiB mentionad in sec. (1)” by A.O., 
1937. 

2 Bead now ^^Presideney Magistrate/^ 
see. 3 of the Code of Criminal Procedure, 
1898 (Aet V of 1898)* 


3 These words were substituted for ^ the 
words “Justice of the Peace exerd^g 
powers as aforesaid'* by sec. 37 of ^ Cr^ 
minal Law Amendment Act, 1923 (XEI of 

1923). , ^ 

4 Substituted for words “Local Govern- 
ment^* by A.O., 1937. 
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. . . being satisfied that any person of European eztrac- 

p^er to give certifi- tion is not likely to become a "vagrant, give sucb per- 
son certificate under bis band stating that for a 
certain time (mentioning it) not exceeding six montlis from the date of the 
certificate and within certain limits (mentioning them), nothing in sections 4, 
T), 6 and 7 shall apply to the holder of such certificate ; and thereupon, so long 
as the certificate remains in force, nothing in sections, 4, 5, 6 and 7 shall apply 
to such person within such limits as aforesaid. 


Every such certificate shall be in the form set forth in the first schedule 
to this Act annexed, or as near thereto as circum- 
stances will admit. 


Form of certificate. 


The ^[appropriate Government] may from time to time, by notifica- 
tion *in the Official Gazette, invest any ^[* • • *] 
District Si^erintendent of Police or Assistant Dis- 
trict Superintendent of Police with the juriscfiction 
and powers conferred by this Part on a ^[Magistrate 
of the first class]. 


10 . 


Power to invest certain 
officials with jurisdiction of 
Magistrates under Ss. 5, 7, 
8 and 9. 


PART ni. 

Government Workhouses. 


11. The ^[appropriate Government] b[-* • • j provide® work- 
_ , , . _ , houses with their necessary furniture and establish- 

Government places as it may think proper, for the 

temporary reception of vagrants, 

or may, by writing under the hand of a Secretary to such Government 
certify any building, or part of a building, not provided as a worHiouse imder 
the fomer pai*t of this section, to be fit for a workhouse for the purposes of 
this Act. Every such certificate shall be published in the Official Gazette, mid 
thereupon such building or part of a building shall, until the ^[appropriate 
Government] otherwise orders, be deemed a Government workhouse under this 
'Act. 


The ^[appropriate Government] shall allow the same scale of diet for 
Scakofdiet. the support of vEgrants received in such worlffiouses 

as is for the time being allowed for. Europeaits con- 
fined in the local prisons or penitentiaries. 

*12. Every such workhouse shall be under the immediate charge of a 
Saperinteadence of woik- Governor, who stiall be appointed, ^[* • • •] by 
"ttie ^[appropriate Government]. 

Every Governor shall, if the ^[appropriate Government] think fit, be 
subject to the orders of a Committee of Management appointed from time to 
time by such Government, or, in the absence of a committee, to the orders of 


LEG, BEF. 

1 Substituted for words ‘'Local Govern- 
ment” by A.O., 1937/' 

2 For instance of such notification, 9 e$ 

Mad. B. & 0. ' 

8 The words "Justice of the Peace” were 
omitted by see. 37 of the Oriminal Law 
Amendment Act, 1923 (XU of 1923). 

4 These words were substituted for the 
words "Justice of the Peace exercidng 
powers as aforesaid” by sec. 37, ibid. 


5 The words "with the previous sanction 
of the Governor-General in . Council” were 
omitted by sec. 2 and Part I of the Schedule 
of the. Decentralization Act, 1914 (IV of 
1914). 

6 For notifications issued under the powers 
conferred by this section, see different local 
rules and orders. 

7 Words ‘and may be suspended or remov- 
‘ed’ omitted by A,0., 1937, 
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such officer as the ’•[appropriate Government] from time to time appoints in 
this behalf. 

13. Every such Governor may order that any vagrant admitted ■to the 
Seardi of vagrants. workhouse under his charge shall be searched, and 

that the vagrant’s bundles, packages and other effects 
shall be inspected, and may direct that any money then found ■with or on the 
vagrant shall be applied (subject to the orders of the ’[appropriate Government] ) 
towards the expenso of carrying this Act into execution, and may order ■that aU 
or any of the said effects shall be sold, and that the produce of the sale be 
applied -as aforesaid, but subject to the like orders. 

14. Vagrants admitted to workhouses xmder this Act shall be subject to 

such rules® of management and discipline as may 
from time to time be prescribed by the ’[appropriate 

Govenunent] ®[* • • *], 

The ’[appropriate Government] may authorise* any Governor of a 
workhouse to punish (under or not under tiie supervision and direction of a 
Committee of Management, as the ’[appropriate Government] thinks fit) any 
vagrant who Imowingly disobeys or neglects any such rule 'wi& any one of the 
following punishments (namel^) : — 

(a) Solitary eonfcement within the workhouse for any time not exceed- 
ing seven days; 

(h) solitary confinement within the workhouse for any time not exceed- . 
ing thi‘ee days upon a diet reduced to such extent as the ’[appropriate Govern- 
ment] may prescribe; 

(c) hard labour for any time not exceeding seven days; 

(d) reduction of diet to such extent as the ’[appropriate Government] 
may prescribe;® for any time not exceeding five days; 

or in lieu of any such punishment any such vagrant may, on eon'rietion 
before a Ma^steate of such disobedience or neglect, be punishable -with rigorous 
imprisonment in jail for a term which may extend to three months. 

15. The Governor and the Committee of Management (if any) of every 

„ . , ^ , such worMiouse shall use his and their best endea- 

aocspt emp oy- obtain outside the workhouse suitable em- 

ployment for the vagrants admitted thereto. 

When such employment is obtained, any such vagrant refusing or neg- 
lecting to avail himself thereof shall, on con'viction before a Magistrate, be 
punishable with rigorous imprisonment for a ■term whirii may extend to one 
month. 

PAET IV. 


Bemovad ebom Indu. - . 

16. If after the lapse of a reasonable time no suitable employment is 
obtainable for any such vagrant, ■fh.e ’[O'entaal 
Bemoval of ■vagrants. Government] may either (when he has en'tered iuto 
such agreement as hereinafter mentioned) cause him to be removed from British 

TTidin. in manner hereafter provided, the cost of such 
Cost of remoroL removal being paid by «[the Central Government] ; 

or it may cause sections 23 and 30 to be read to him and may then release 


him. 


LEG. EEE. 

1 Substituted for “Local Government” by 

A.O., 1937 . . . , , 

2 Por notifications prescribing such, roles, 
See different local rules and orders* 

3 The words "subject to the control of the 
Ck^vemor-General in Council*^ were omitted 
by seCo 2 apd Sch. I of the Devolution* Act, 


1920 (XXXVIII of 1920). 

4 For notifications conferring such autho- 
rity in — 

Madras • - • Mad. & O. 

5 For instance of such notification, see 

Bur. R.M. - 

c Substituted for 'Government' by A.O., 
1937. 
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17. Any vagrant or other iierson of European extraction may enter into 
an agreement^ in writing with the ® [Central Govern* 
Agreement mth vagrants. himself- 

(o) to proceed to such port in British India as shall he mentioned in the 
agreement ; 

(&) thereto embark on board such ship and at such time as is directed 
by an ofScer appointed m this behalf by ®[the Central Government], for the 
purpose of being removed from India at the expense of ® [Central Government] ; 

(c) to remain on board such ship until die has arrived at her port of 
destination ; and 

(d) not to return to India until five shears have elapsed fiom the date of 
such embarkation. 

Every such agreement *[• * • •] shall be in the form set forth in the 
_ . . second schedule to this Act annexed, or as near there- 

I'orm of agreement. ^ circumstances admit. 

®18. [Power to perform agreement]. BepeaUd iy the Chverwmnt of 
India (Adaptation of Indim Laws) Order, 1937. 

PART V. 

Penalties. 


19. Any person refusing or failing to accompany a Police-officer to, or to 

_ . , . , , appear before, a Magistrate of Police® or ^[Magis- 

to go before class] for the purpose of preliminary 

■ inquiry, when required so to do under section 4, may 

be arrested without warrant mid ^all be punishable, whether he be or be not a 
European British Subject, on conviction before a Magistrate, with imprison- 
ment for a term which may extend to one month, or wili fine, or with both. 

And any person who, when required under section 4 to accompany a 

Assaulting poUce. appear before a Magistrate of 

Police® or ^[Magistrate of the first class] commits an 
offence punishable under section 353 of the Indian Penal Code, may, whether he 
be or be not a European British subject, be tried by a Magistrate for such 
offence. « ‘ ^ 

20. ^ Any vagrant who escapes from the police while committed to their 

Escaping from police. charge under the orders specified in sections 6 and 6, 
Quitting workhouse with- or, who leaves a workhouse, under this Act, 

out leave. without permission from the Governor, 

or who, having with such permission left a workhouse for a limited time 

raaing to retniu to work- ^ specified purpose, fails to return on the expira* 
house. ^ when such purpose has been 

accomplished or proves to be impracticable, 
shall for eve^ such offence be punishable, on conviction before a Magis- 
trate with rigorous imprisonment for a term which may extend to two years. 


LEO. BEE. 

lEor notification requiring that the Com- 
missioner of Police and Justices of the 
Peace do obtain Government sanction before 
concluding an agreement with any vagrant, 
9€e Mad. B. & 0. ^ s j 


2 Substituted for "the Secretary of g 
for India in Council’^ by A.0,, 1937. 

3 Substituted for "the Local Govenu 
of the territories in which such port is 
ate” by ifftU 

words ^*may be on unstamped p 
and” were repealed by the Indiwi Si 


Act, 1879 (I of 1879), which exempted these 
agreements from stamp duty; see now, how- 
ever, the Indian Stamp Act, 1899 (H of 
1899). 

5 Sec. 18 omitted by AO., 1937. 

8 Bead now 'Presidency Magistrate”, see 
sec. 3 of the Code of Criminal Procedure, 
1898 (Act V of 1898). 

7 These words were substituted for the 
words "Justice of the Peace” by sec. 38 of 
the Criminal Law Amendment Act, 1923 
(XII of 1923). 
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Failing to proceed to port 
of embarkation. 


itefusing to go 
ship. 


on board 


Escaping from ship. 


The European Vagrancy Act (IX of 1874). 

21. Ajiy person eutering'into sn agreetuent 
under section 17, and failing to proceed in pursuance 
thereof to the port therein mftntiouftd , 

or refusii^ to embark -when directed so to do 
under the same section, 

or escaping from the ship in which he has so 
embarked before she has reached her port of desti- 
nation, 

shall for every such offence be punishable, whether he be or be not a 
European British subject, on conviction before a Magistrate, with rigorous im- 
prisonment for a term which may extend to six monl^. 

22. Any person returning to India within five years of the date of his 
Eetumiae to embarkation pursuant to any agreement entered into 

’ under section 17, unless specially permitted so to do 
by the ^[Central Government], diall for every such offence be punishable, 
whether he be or be not a European Britirii subject, on conviction before a 
Magistrate, with rigorous imprisonment for a term which may extend to two 
years. 

^ 23. Any person of European extraction found 
Begging. aiding for alms when he has s^cient TneaTia of sub- 

sistence, 

or asking for alms in a threatening or insolvent manner, 

or continuing to ask for alms of any person after he has been required to 

desist, 

shall be punishable, whether he be or be not a European British subjectf 
on conviction before a Magistrate, with rigorous imprisonment for a term not 
exceeding one month for the first offence, two months for the second, and three 
mouths for any subsequent offence. 

24. Every person imprisoned under sections 19, 20,. 21, 22 or 23 shall, at 
the end of his term of imprisonment, be placed before 
the nearest Magistrate of Police® or “[Magistrate of 
the first class] who riiall, if he think fit, forthwith 

deal with him in the manner prescribed by sections 5 and 6. 

The order of transmission riiaU certify the fact of the previous conviction. 

25. Every master of a ship landing or allowing to land in any part 'of 

„ _ . . . British India any person of European extraction who 

brS« VJeafScto J^s been convict^ in any other part of Her hfajes 
to ly’s dommionS of feloiyr, or of an offence which, if 

committed in England, would be felony, riiall, on con- 
viction before a Magistrate' be liable, for every such person so landed or allow- 
ed to land, to pay a ^e not exceeding five hundred rupees and not less than 
one hundred rupees, and, in default of payment^ to imprisonment for ai^ term 
not exceeding two months, 

unless the defendant satisfy 1he Magistrate by evidence (whi^ the defen- 
dant is hereby declared competent to give) that he had made due inquiry as to 
the person so landed, or allowed to land, and l^t he had no reason to believe 
that such person had been convicted as aforesaid. 

The Central Government may from time to time, by notification in the 
. . OfScial Gazette, exempt* from the operation of. the 
exempt certaia fQj^er part of this section the masters of any class 
of ships, on such terms as to the Central Ctovemment 


Procedure on 
ijnprisoniriexit. 


close of 


Power to 
ship-masters. 


LEG. KEF. 

1 Substituted for ‘Secretary of State for 
India' by A.O., 1937.- 

2 Read now “Presidency Magistrate” sec 
sec. 3 of the Code of Criminal Procedure, 
1898 (Act V of 1898). 

3 These words were substituted for the 
words “Justice of the Peace exercising 

Ck. C. M.-I — 69 


powers as aforesaid” by sec. 37 of tte Cri- 
minal Law Amendment Act, 1923 (ZH of 
1923). 

4 For notification isssued under the powers 
conferred by sec. 25 of Act XXI of 1869, 
which is kept in force by sec. 2 of this Act, 
Gazette of India, 1870, Pt. I, p. 723, 
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seem fit, and either iu respect of all or any of the persons on board such 


The Centi*aJ| Governinent may in like manner revoke any exemption made 
under this section. 

26. * * * *] 

T. ^[-All fijaes recovered under this Act shall be 

Payment of fines. ^ credit of the Government of the Province 

in which the fine v^as imposed.] 

27. [All prosecutions under this Act, other than prosecutions under 

^ section 22 , may be instituted and conducted by such 

Prosecutions. officer as the appropriate Government from time to 

time appoints in that behalf, and all prosecutions under section 22 may be insti- 
tuted and eondiicted by such officer as the Central Government from time to 
time appoints in that behalf.] 

28. In imposing penalties under this Part and Part' III of this Act, no 

limits of jurisdietion. per^n ^ exceed He lmuts of juiis^ctiou 

ed for him by the Code of Crumnal Procedure* m 
the case of offenders not being European British subjects. 

29. No proceeding under this Aet shall be deemed invalid by reason only 

that the Magistrate of Police* or * [Magistrate of the 

® person, apparently a vag- 
nearest. ' required to appear, or before whom a person 

^ was placed under section 24 was not the nearest. 


PAET yi. 

MiSCEUjAKEXIUS. 


30. 


' Bepriratioii of privileges 
of European Britidi eub- 
jeots under Criminal Pro- 
oedoio' Cod& 


Any European British subject .who, upon the summary inquiry men- 
tioned in section 5, has been determined to be a vag- 
rant, or who has been convicted under section 22 or 
section 23, shall, so long, as he remains in India, be 
subject T[|* • # * •] to the provisions of the 
*Oode of Criminal Procedure ’[• * * * •] appli- 
eSble to a European not being a Brititii subject. 

0 [ • • • # • ], 

Save as aforesaid nothii^ herein eontaiaed diall be deemed to confer 
jurisdietion over European British subjects on Ma^trates who, if this Act 
had not been passed, would have had no such jurisdietion. 

31. Whenever any person of European extraction lands in India, or being 
Y . vm. j. • _i. a non-commissioned officer or soldier in Her Majesty’s 

An»y leave, ttit Ai »7 m 3na«, m Mwagfr 
fioldicis bocomjug vftgraiiits. to S 6 IV 6 sny otboT poTsou, OT miy Oompfliiy, 

Assodatioxx or body of persons in any eap^ity. 
and whenever a sailor of European extraction not being a British subject 
is discharged from his ship in any Britidi Indian port, 

and becomes j ^ vagrant within one year after his arrival 

in India or leaving the .Army, or discharge from ship, as the case may be, then 


LEG. BEE. 

1 The fiTflit p^agmpli of sec. 26 (Recovery 
of Hues) was repealed by the Repealing and 
Amending Aet, 1914 (X of 1914). 

2 Sec. 26 substituted by A.O., 1937. 

3 Sec. 27 substittited by A,0., 1937. 

^See now Act V of 1898. 

sRead now 'Tresidency Magistrate’’, see 
sec. 3 (2) of the Code of Criminal Procedure, 
1898 (Act V of 1898). ' 

« These words were substituted for the 


word "Justice” by sec. 36 of the Criminal 
Law Amendment Act, 1923 (XII of 1923). 

7 The words ‘beyond (the limits of the said 
town” were omitt^ by sec. 39, ibid. 

8 The words "(other than those contained 
in Chapter XXXVIH of the same Code)’' 
were omitted by ibidL 

9 Para. 2 .of sec. 30 was omitted by sec. 39, 
ibid, 

10 The words "chargeable to the State as’' 
were omitt^ by A.O., 1937. 
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liability of consigiiee in. 
case of Buropeans who 
arrive in charge of animals 
and become vagrants. 


the person, or Company, Association, or body, to serve whom he has so landed in 
India or left the Army, or, in the ease of a sailor, the person who is at tiie date 
of the discharge the owner or agent of the ship from which the sailor ^ been 
so discharged, shall be liable to ^[pay to the Central Government the costs ,of his 
removal under this Act, and to that and any other Government in British India 
all other charges incurred by the Government in question] in consequence of his 
becoming a vagrant. 

Such costs and charges shall be recoverable by suit as if an express agree- 

Recovery of charges. entered into with the 

“[Government concerned] by the person. Company, 
Association, body, owner or agent chargeable. 

32. When any person of European extraction lands in India, being or 
having been during his passage to India, or from one 
Indian port to another, in chaige of, or in attendance 
upon, any animal, and becomes * • •] 

a vagrant within one year after his arrival in India, 
then 

the consignee of such animal, 
or the agents in India for the sale of such animal, 
or, if, such consignee or agents cannot be found, the agent to whom the 
ship in which such animal arrived in India was consigned, 

shall be liable to pay '*[to the Central Government the cost of such per- 
son’s removal under this Act, and to that and any other Government -in British 
India all other chaiges incurred by the Govenunent in question,] in consequence 
of his becoming a vagrant. 

Any such consignee or agent shall be entitled to charge the consignor or 
principal for any payment to ® [any] Government under this section. 

For the purposes of tiiis section “consignee” includes any person who 
undertakes to dispose of such animal for the benefit 
of the consignor, and 

“agent” indudes any person who undertakes 
the agency of such dup, thou^ it may not have been 
condgned to him. 

In any pro^eding under this Pmrt, a certified copy of the declaration 
recorded under section 5 diall be prima fade evidence 
that the European Britidi subject named ther^ has 
been, upon the summary enquiry mentioned in that 
section, determined to be and that he was at the date of the deelarar 
tion a vagrant. 

34. The powers and duties conferred and imposed “[section 16] on '^[the 

Central Gk>vennnent] m^ be exercised and performed 
Bxerctee ^ by such dass of officers as the “[Central Government] 

on Oe al Qo - ^ notification® in the Official 

Gazette, appoints in this bdialf. 

35. The powers' and duties conferred tmd imposed by this Act on Magis- 

trates ^®[* • •] and police-officers respectively may, 
Bxerdse in ind^ States places beyond the limits of Britidi India, be exer- 
SigiJtoTCanTpS “ cised and p^ormed by such person respectively M 

the Central Government from time to tune, by notifl* 

LEG. EBP. 

iSubfltltuted by A.O., 1937. 

2 Substituted for ^Secretary of State for 
India in Council’ by A.O.* 1937. 

8 Words ^chargeable to the State as’ omitt- 
ed by A.O.y 1937. 

4 Substituted by itid, 

8 Substituted for Hhe’ by ihid, 

0 Substituted for ^Sections 16 and 18’ hj 


** Consignee’’ defined. 


**Agent” defined. 


33. 


Evidence of declaration 
under section 5. 


ibid, 

7 Substituted for *a Local Governmemt’ by 
ibid, 

8 Substituted for “Local Government" by 
ibid, 

9 For uo>tifications making such directions, 
seip different local mles and Orders. 

10 The words "Justices of the Peace eacer- 
cising the powers of a Magistrate of the first 
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cation in the Official Gazette, appoints in this behalf: 

^[Provided that, in the case of any such place which is within the politi- 
cal charge of a Provincial Government, the power coi^erred on the Central 
' Government by this section ^[may, subject to the provisions of ^tion 124 of 
the Gtovemment of India Act, 1935], be exercised by that Provincial Gkivem- 
ment by notification in the Official Gazette.] 

36. The Central Government] and any Provincial Government, as res- 
, , , peots matters with which they are rei^ectiv^ con- 

eemed] «[• • »] may from time to time make 
^ ^ mlas,® coi^tent with this Act, for the guidance of 

officers in matters connected with its enforcement. 

All such rules shall be published in the Official Gazette and shall there- 
upon have the force of law. 

THE- FIBST SCBpEDULB. 

(See section 9.) 


Whereas E. F. of , a person of European extraction and holder of this cerdfi- 

eate, has appeared before me and satisfi^ me that he is not likely to become a vagrant within the 
meaning of the European Vagrancy Act, 1874 , these are to cerufy that for the space of 
montlis from the date hereof and within the Province [or District] of 
nothing in sections 4 , 5 , 6 and 7 of the same Act shall be deemed to apply to him, unless he is 
found asking for alms, in which case this certificate shall be void. 

(Signed) G. H. 


Magistrate of Police ^ for the town of or 

^[Magistrate of the first class.] 

Dated this day of 18 

THE SECOND SCHEDULE. • 


{See section 17 ), 

Articles of Agreement made this day of iB , between the 

*[the Grovernor- General in Council or, after the establishment of the Federation, the Governor- 
General of India] of the one part and C. D. of, etc., [the vagrant] of the other part ; each of Ac 
parties hereto (so far as relates to the acts on his own part to be performed) hereby agrees with 
the other of them as follow : — 

I. The said C. D. shall proceed forthwith to the port of [the port of mharkation], 

a. The said C. D. shall there embark on board such ship and at such lime as an officer 
appointed in this behalf by ®[the Governor-General in Council or, after the establishment of the 
Federation, the Governor-General of India] shall direct. 

3 . The said C. D, shall remain on board such ship until she shall have arrived at her port 
of destination. 

4 . The said C, D. shall not return to India until five years shall have elapsed from the date 
of such embarkation, unless specially permitted so to return by *[the Governor- General in Council 
or, after the establishment of the Federation, ie Governor General of India], 

5 . *[The Governor-General in .Council or, after the establishment of the Federation, the 
Governor-General of India] shall defray Ae cost < f the transit of the said C. D. h) the said port, 
and of his lodging and subsistence during such transit and during his detention (if any) at the 
same port, and shall contract with the owner of the said ship, or his agent, for the passage of the 
said C. D. on board the said ship, and ft>r his subsistence during the voyage for which he shall 
embark as aforesaid. 

* • * *1 


LEG. REE. 

class" were omitted by see. 40 of the Crimi- 
nal Law ‘Amendment Act* 1923 (XII ol 
1923), ^ 

iThis proviso was added by see. 2 anc 
Sch. I of the Devolution Act, 192C 
(XXXVin of 1920). 

aSubstituted for word “shall" bv A,0 
1937. 


8-4 Substituted for fLocal Government^ by 
Ihid, 


3 The words “subject to the control of the 
Governor-General in Council" were omitted 
by sec. 2 and Sch. I of the Devolution Act 


(XXXVIII of 1920). 

6 For such rules diffierent local roles 
and orders. 

7 Read now 'Treridency Magistrate'', see 
sec. 3 of the Code of Criminal Procedure, 
1898 (Act V of 1898), 

8 These words were substituted for the 
words “Justice of the Peace for exercising 
the powers of a Magistrate of the first class" 
by sec. 41 of the Criminal Law Amendmenifc 
Act, 1923 (Xn of 1923). 

9 Substituted by A.O., 1937. 

10 Omitted by ibid. 
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THE INDIAN EXPLOSIVES ACT (IV OP 1884). 1 


Year. 

No. 

Short title. 

Amendments. 

1884 

■ 

The Indian Explosives 
Act, 1884 , 

1 

R^ealed in part, X of 1889 ; XI of 1891 ' ; X 
of 1914 ; X of 1927 . See A »lXXXV of 1939 , 
S. 5 and Ordinance XVIII 0 11945 . 


CONTENTS. 


fSEOnONS. 

1. Short title. 

Local extent. 

2 . Gonunenceznent. 

3. [JSojpoaZe(7.] 

4. Lefinitioiis. 

5. Power to make rules as to Ueensing 
of the manufacture^ possession^ use, sale^ 
transport and importation of ez^tlosives. 

6 . Power for Central Grovemment to 
prohibit the manufacture, possession or im* 
portation of specially dangerous explosive. 

7. Power to make rules conferring 
powers of inspection, search, seizure deten- 
tion and removal. 

8 . Notice of accidents. 

9. Inquiry into accidents. 


Sections. 

10 . Porfeiture of explosives. 

11. Distress of vessd. 

12 . Abetment and attempts. 

13. Power to arrest without warrant per* 
sons committing dangerous offences. 

14. Saving for manufacture,, possession, 
use, sale, transport or importation by Qov* 
ernment. 

15. Salving of Indian Arms Act, 1878. 

16. Saving as to liability under other 
law. 

17. Extension of definition of ‘^ezqplosive” 
to. other ez^losive substances. 

18. Procedure for making, publication 
and confirmation of rules. 



■ \ [26#A February, 1884. 

An Act to reffulate the manufacture, possession, use, sale, transport and impor- 
tation of Explosives. 

'Whereas it is expedient to regulate the manufaetnxe, possession, use, 
sale, transport and importation of explosives; It is hereby enacted as follows: — 

1. (1) This Act may be c^ed The Indian 
Explosives Act, 1884; and 

( 2 ) It extends to the whole of Briti^ India. 

2 . ( 1 ) This Act shall come into force on such 
day‘ as the Central Government, by notification in the 

Official Gazette appoints. 

#[• • , • • • •] 


Short title. 
Local extent. 

Commencement. 


LPO. !BfPP . 

iFor Statement of Objects and Eeasons, 
see Gazette of India, 1883, Pt. V, p. 22; for 
Proceedings in Council, see ibid., 1882, p. 
1856, and ibid., 1883, Supplement, p. 43, and 
ibid., 1884, Supplement, p. 377. 

This Act has been declared, under sec, 3 
(o) of the Scheduled Districts Act, 1874 
(XIV of 1874), to be in force in the Districts 
of HazarihaglC Lohardage (now called the 
District — see Calcutta Gazette, 1899, 
Pt. I, p. 44), Palamau and Manbhum and in 
Pargana Dhaibhum and the Kolhan in the 
Singbhum District of the Chota Nagpur 


Division— Gazette of India, 1896 Pt. I, 
p. 972 and to British Baluchistan, see 
Gazette of India, 1931, Pt. Pi II-A, p. 358. 
p. 358. 

It has now been declared to be in force 
in the Sonthal Parganas by see. 3 of Eegq- 
lation III of 1872, 

For the law relating to explosive substan- 
ces, see also the Explosive Substances Act, 
1908 (VI of 1908). 

2 The 1st July, 1887 — Gazette of India 
1887, Pt. I, p. 307. 

8 Sub-sec. (2) was repealed by the Amend- 
ing Act, 1891 (Xn of 1891). 
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8. [Bepec^ of portions of Act XII of 1875.] Bepealod hy Act X of 1889* 

Definitwns. ^ something repugn,. 

nnt in the subject or context, — 

(1) “explosive”® 

(а) means gunpowder, nitro-glyeerine, dynamite, gun-cotton, blasting 
powders, fulminate of memiry or of other metals, coloured flres and every 
other substance, whether similar to those above-mentioned or not, used or manu- 
factured with a view to prodiiee a practical effect by explosion, or a pyrotechnic 
effect; and 

(б) includes fog-signals, fireworks, fuses, rockets, percussion-cap's, 
detonators, cartridges, ammunition of all descriptions, and every adaptation or 
preparation of an explosive as above defined; 

(2) “manufacture” includes the process of dividing into its component 
parts, or otherwise breaking up or unmaking, any explosive or making fit for 
use any damaged explosive, and the process of remarking, altering or repairing 
any explosive ; 

(3) “vessel” includes every ship, boat and other vessel used in naviga- 
tion, whether propelled by oars or otherwise; 

(4) “carriage” includes any carriage, wagon, cart, truck, vehicWor other 
means of conveying goods, or passengers by land, in whatever manner the game 
may be propdled; 

(5) “master” includes every person (except a pilot or harbour-master) 
having for the time being command or charge of a vessel: provided that, in 
reference to any boat belonging to a ship, “master” shall mean the master of ’the 
ship; 

(6) “import” means to bring int6 British India by sea or land , 


LEG. EBF. 

1 Repealed by the Iiidiaii Ports Act, 1908 
(XV of 1908). 

2 For a Hst of authorised explosives, see 
Gazette of India, 1936, Pt. U, p. 962. 


Seo. 4. — ^Under Rule 3 issued under the 
Act ^toy fire^worW include dove crackers or 
lavangi oracTcers which are therefore exemp- 
ted from R. 35 requiring licence. 18 Cr.L.J. 
139; 37 I,C. 491,- 18 Bom.L.R. 556. Rule 35 
is not applicable to toy fire-works. 1930 

M. W.N*. 3261. Under the amendment to Rr. 
3 and 10 under the Explosives Act even 
“throw* downs’^ and Chinese crackers are 
"explosive”', 136 LO. 781 (1)=33 Cr.L.J. 
364=1934 Mad. 320; 1930 Mad. 768; 53 All. 
226, Qmere, whether a licence for the sale 
of yataTchas is required under Explosives 
Act, 53 All. 226=32 Cr.L,J. 564=1930 A.L. 
J. 1467=1931 All. 17. See also 1930 M.W. 

N. 1261; 1930 Mad. 768. ^^JExploswe*^ as 
defined by sec. 4 of the Explosives Act is 
wide enough to include eleatrie sparJelets, 
and possession of the same without licence 
is an offence under R. 35 of the Act. 189 
1.0. 779=1939 M.Vr.lT. 1250= AXB. 1940 
Mad. 284. The terms of sec. 4, els. (1) and 
(2) are wise enongh to indude crackers but 
it is open to the accused, to show (the onus 
of proving which lies on him) that the fire- 
works in his possession are within the des- 
cription of toy fire-works which are exduded 
from the operation of the Act by Rules 3 of 


the rules framed under rthe Act. 8 L.W. 626 
=20 Cr.L.J. 108; 25 M.L.T. 175; 48 LC, 
988; 1919 M.W.N. 351. Wliere a licence 
permitted possession of a limited quantity at 
a specified period of time, the general per- 
mission to import a larger quantity during a 
longer period must be read subject to the 
quantity in actual possession being reduced 
below the maximum for which possession is 
So permitted by the said licence and posses- 
sion of more than the quantity covered by 
the former licence is an offence, (/hid.) 
The whole scheme of the rules framed under 
the Act is to require a separate licence for 
possession at any one time and place of ex- 
plosives in addition to licence to import 
during a particular period- (Ibid,). 

Possession op tot pirb-works-^fpence 

Ip OONSTITOTED — ^PROSECDTION FOB OFFENCE 
UNDER RULES — ONUS OF PROOF,— that 
the Rules under the Explosives Act do not 
apply .to the manufacture, possession, etc., 
toy fire-works, and that no offence was com- 
mitted by reason of such acts. The bwrdev^ 
of proving that certain articles were explo- 
sives is clearly on the prosecution and the 
mere fact that the accused took possession 
of and signed for a consignment which was 
described as fire-works does not amount to 
an admission by liim that they were explo- 
sives Such as are within the purview of the 
,31 Cr,L.J. 851=1930 M.W.K 73= 
see also 1932 M, 320= 

136 I.a 7S1. 
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6, (1) The Oentral.rioyeinment may for any part of BritidTi T* j. 

make niles^ eonsistent -with this Act ^ 

Power to n^e rules as prolulrit. except imder and in aoeorda^ rtgdate or 
to _ licensing of the conditions of a license {granted as nrovi^® j the 

SJ’teinsJort, .and’ impor’ rules, the mmiufactuM, yo^ession, use, 
totion of explosives. and importation of explosives, or anv^^!’-? T® v” 

of explosives. ^ s-lpeoified class 

(2) Rules under this section may provide for all or anv of j n • 

among other matters, that is to say ^ following, 

(a) the authority by which licenses may be granted; 

(h) tlic fees to be charged for licenses, and the other sums r if +« v 
paid for expen.ses by applicants foi* licenses; ^ 

(c) the manner in which applications for Keenses must be «T.,i ih^ 

mattei'S to he si>ecified in such applications ; 

(tl) the form in whicli, and the conditions on and »ub-S #.Pt +n 
licenses must be granted; ** ® ™ winch, 

(cl the period for which licenses arc to remain in force; air^id 

(/) the exemption absolutely or subject to conditions of ^nv ATn1««TOe 
from the operation of the rules. ^ ^ 

(3) »[R.ules made under this section may] impose penalties on all nersons 

manufacturmg, possessing, using, selling,. transporting or importivur exolosivAs 
in breach of the nilos, or otherwise contravening the rules: piw.ivoB 

Provided that the maximum penalty which may be impose<a bv anv sneh 
rules shall not exceed — . o' j' 

(a) in the case of a person so importing or manufacturii^ an Pvnlnrf™ 

a fine which may extend to three thou.sand rupees; ^ ’ 

(b) in the case of a person so possessing, using or transpor-tine an exnlo 

sive, a fine which may extend to one thousand rupees; ® ^ 


LEG. BEF. 

1 Provision re: Local Government, omit- 
ted by 3937. 

2 For rules made by the Governor-General 
in Council under this section and sec. 7 to- 
regulate the manufucture, possession, sale, 
transport and importation of explosives, see 
Gen. K. »nd 0., Vol, TI, p. 326. 

3 Substituted by A-O., 1937, 


Sec. 5: LiCEwof: for MANUFAr.TUKE of 
Explosives. — licensee for the manufac- 
tpo of explosives is not at liberty to asso- 
ciate other persons with himself in the manu- 
facture and sale of explosives without such 
other persons being approved of by the' 
authorities and being provided with licences. 
1 Weir 750. 

Edubs Framed under the sections— Pos- 
session OP EXPLOSIVES. — ^Accused's house 
was searched for opium and in it were found 
three cartridges of blasting powder and 
three detonators. Ho was convicted under 
see. 5 of the rules for the manufacture, pos- 
Mssion and sale of explosives in Burma, for 
possessing an explosive without a licence. 
ffeld, that licences under these rules are not 
required for the possession of e3q>losiveB of 
this nature in moderate quantities. The rules 
are not applicable to the case. But cartrid- 
ges and detonators axe 'ammunition' as de- 


fined in see. 4, Anas Act lEtid tto accused 
migli. properly have been wionvicted 
sec. 1.9 (/} of that Act. T^bE flK 
WW) VoL -I, 193. The 

under the Indian Eiqplosiv^s Act to mant 
fae.urc gun-powder, (to w>f the conditions 
of the licence was that the «e,apiosive shah be 
manufactured m a tent « lightly constructed 
builOing delusively appro;priatsa for the 
purpose and separated fiooci. any dwdlhur- 
honse. The accused oonsferxacted a buildiM 
outMde the wlfich eo^npKed with ttis 
Mndition, and employed ft -xwoman who nsed 
to work exdusively in this ti-nflding. One dav 
the woman with her asBiflta,» 3 ,t with in- 
gredients for maiiufactuxizL|^ gun-powdor to 
the house of the accused ii>. the village, and 
performed part of the proctess of manufac- 
ture there with pestles b.siving iron ringe 
without the knowledge of -tbeir master and 
while he was engaged elsewriiere. During the 
process of manufacture th^xe was explosion 
and the woman was killed g^^-nd her assistant 
was injured, (per Fa^ujoett and Cmmp, 

JJ.), contra, Shah, J, that tjjQ act of the wo- 
man, though unauthorised, w^as one within 
the scope of her employmeixt and the accused 
her master, would be liable her wrongful 
act. 51 B. 352=29 Boin.X**E. 153=1927 B. 
209, See a7so notes und*©!- 4, supra. 
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(c) in the ease of a person so selling an explosive, a fine which may ex- 
tend to five hundred rupees; and 

(d) in any other case,, two hundred rupees. 

Power foi Oentr^_ Go- g. (1) Notwithstanding anything in the rules 
remine nt t o prohi bit foregoing section, the Central Govem- 

’ ^of speeiaUy ^ait may, from time to time, hy notification in the 
•flaSgerous eicploslves.^ Official Gazette,- • 

(a) prohibit, either absolutely or subject to conditions, the manufacture, 
possession or importation of any explosive which is of so dai^erous a character 
that, in the opinion of the Central Government, it is expedient for the public 
safety to issue the notification; ^[*1 

ij-* # • 

(2) The officers of sea customs at every port sh^ have the same power 
in respect of any explosive with regard to the importation of which a notifica- 
tion has been issued under this section and the vessel containing the explosive as 
they have for the time being in respect of any article the importation of which 
is prohibited or regulated by the law relating to sea customs® and the vessd con- 
taining the same; and the enactments for the time being in force relating to sea 
customs or any such article or vessel shall apply accordingly. 

(3) Any person manufacturing, possessing or importing an explosive in 
contravention of a notification issued under this section shall be punished with 
^e which may extend to three thousand rupees, and, in the case of importation 
by water, the owner and master of the vessel in which the explosive is imported 
shall, in the absence of reasonable excuse, each be punished with fine which may 
extend to three thousand rupees. 


Power to make rdes 7. Tjie Central Government, ®[* •] may 
pOTws of make rules consistent with this Act authorizing any 
^etration ajjd i^oval. ' officer, either by name or in virtue, of his office— 

(a) to enter, .inspect and examine any place, carriage or vessel in which 
an explosive is being manufactured, possessed, used, sold, transported or 
imported under a license granted under this Act, or in which he has reason to 
believe that an explosive has been or is being manufactured, possessed, used, 
soH toansported or imported in contravention of this Act or of the rules made 


under this Act; 

(b) to search for explosives therein; 

(c) to take samples of any explosive found therein on payment of the 
value thereof; and . 

(d) to seize, detain, remove and, if necessary, destroy any explosive found 
therein. 

(2) The provisions of the Code of Criminal Procedure^ relatmg to 
searches under that Code shall, so far as the same are applicable, apply to 
searches by officers authorized by rules under this section. 

8. (1) Whenever there occurs in or about, or in coimeetion with, any place in 


LEG. BEF. 

iThe word "and” and cl, (&) were repeal- 
ed by tbe Bqiealing and Amending Act^ 1914 
(X of 1914). 

2 See Chapter IV of the Sea Customs Act, 
1878 (Vni of 1878), 

3 Provision as to Local Government omit- 
ted by A.O,^ 1937. 

4iSee now Act V of 1898. 


■Sec. 7 , — [See also notes under secs. 4 and 
5 supra}. Phatahas are not e}{ploslves within 
th-e meaning of the Act but are toy fire- 
works and as such exempt from E. 35. 146 

LC. 621; 34 Cr.L.J. 1046; 1933 Sind 171. 

'Where neither the trial Count nor the ap- 


pellate Court personally inspected a phataka 
in order to come to a finding that it was not 
a toy-work, the High Court in revision refu- 
sed to be bound by the concurrent fiTidiTig 
of fact arrived at by the two Courts and on 
a personal inspection came to a different 
finding that the phataka was a toy-work and 
not a fire-work within the meaning of E. 35. 
146 I.C. 621=34 Cr.L.J. 1046=1933 Sind 
171. 

Sec, 8. — The primary i^equisite to give 
notice is accidental explosion and not seri- 
ous injury to property. The word ^occupier' 
in see. 8 refers to some one on the spot at 
the^ time . of the explosion who must neces- 
sarily become aware of the explosion. Sec. 
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Notice of accidents. 


which an. explosive is man^actnred, possessed or used, 
or any carriage or vessel .either conveying an explosive 
or on or from which an explosive is being loaded, or unloaded, any accident by 
explosion or by fire attended with loss of human life or serious injury to person 
or property or of a description usually attended with such loss or injury, the 
occupier of the place, or the master of the vessel or the person in charge of 
the carriage, hs the -case may be, shall [within such tune and in such Tnanwar as 
may be by rule prescribed give notice thereof and of the attendant loss of human 
life or personal injury, if any, to the Chief Inspector of Explosives in India 
and] to the ofSicer in charge of the nearest police-station. (See OrA XV fiT of 
1945.) 

‘ [(2) Whoever in contravention if sub-section (1) fails to give notice of 
any accident shall be punishable with fine which may extend to five hundred 
rupees or if the accident is attended by loss of human life, with imprisonment 
for a term w hich m ay extend to three months, or with fine,^ or with both]. 
— (Ordinance XvlII of 1945). 

[9. (1) 'Where any accident such as is referred to in section 8 occurs in or 

about or in connection witii any place, carriage or 
Inqmrmgmto aeciC^ts. ^ Maj^’s 

Forces, an inquiry into the causes of the accident shall be held by the naval, 
military, or air force authority concerned, and where any such accident occurs 
in any other circumstances, the District Magistrate (or in a Presidency-town, 
the Commissioner of Police) riuill, in eases attended by loss of human life, or 
may, Jn any other case, hold or direct Magistrate subordinate to him to hold, 
such w inquiry. 

(2) Any person holding an inquiry under this section shall have all the 
powers of a Magistrate in holding ah inquiry into an offence under the Code of 
Criminal Procedure, 1898 (V of 1898) and may exercise such of the powers con- 
ferred on any officer by rules under section 7 as he may think it necessary or 
expedient to exercise for the purposes of the inquiry. 

(8) The person holding an inquiry under this section shall make a report 
to the Central Government stating the causes of the accident and its circum- 
stances. 

(4) The Central Government may make rules — 

(a) to regulate the procedure at inquiries under this section; 

(b) to enable the Chief Inspector of Explosives in India to be present 
or represented at any such inquiry; 

(c) to permit the Chief Inspector of Explosives in India or his repre- 
sentative to examine any witnesses at the inquiry; 

(d) to provide that where the Chief Inspector of Explosives in India is 
not present or represented at any such inquiry, a report of the proceedings 
thereof shall be sent to him; 

(e) - to prescribe the manner in which and the time within whi ch no tices 
referred to in section 8 shall be given.] {Siibstituied by Ordinance XVHI of 
1945). 

[9-A, (1) The Central Government may, where it is of opinion, whether 

or not it has received the report of an inquiry under 
into more serious section 9, that an inquiry of more formal character 
aeciaents. ^ould be held into the causes of an accident such as 

is referred to in section 8, appoint the Chief li^ector of Explosives in India or 
any other competent person to hold such inquiry, and may also appoint one or 
more persons possessing legal or special knowledge to act as assessors in such 
inquiry. 

(2) "Where the Central Government Orders an inquiry under this section, 


177 of the Penal Code will not apply unless 
the omission to give notice was intentional. 
O. C M.-I — 70 


16 Cr.LX 622=30 I.C. 446. See aUo 18 Ni. 
J. 235 as to meaning of “Ooeapier”. 
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it may also direct that any inquiry under section 9 pending at the tune shall he 
diseontinned. • . ' 

(3) The person appointed to hold an inquiry undp this section diall 
have all the powers of a Civil Court under the Code of Civil Procedure, 1908 
(V of 1908) for the purposes of enforcing the attendance of witnesses and com- 
pelling the production of documents and material objects and every person 
required by such person as aforesaid to furnish any information diaU be deemed 
to be legally bound so to do within the meaning of section* 176 of the Indian 
Penal Code (XLV of 1860). 

(4) Any person holding an inquiiy under this section may 'exercise such 
of the powers conferred on any ofSeer by rules under section 7 as he may think 
it necessary or expedient to exercise for the purposes of the inquiry. 

(5) The person holding an inquiry under this section shall make a report 
to the Central Government stating the causes of the accident and its circum- 
stances, and adding any observations which he or any of the assessors may think 
fit to make ; and the Central Government shall cause every repoii: so made to 
to be published at such time and in such manner as it may think fit. 

(6) The Central Government may make rules for regidating the p roce- 

dure at inquiries under this section.] by Ordinance XV 111 of 

1945) . 

10. When a person is convicted of an offence puni^ble under this Act or 
_ - . the rules made under this Act, the Court before which 
Forfeiture ot explosives, ^ convicted may direct that the explosive, or 

ingredient of the explosive or the substance (if any) in respect of which the 
offence has been committed,. or any part of that explosive, ingredient or subs- 
tance, shall, with the receptacles containing the same, he forfeited. 

11. Where the owner or master of a vessel is adjudged under this Act to 

TOrfrflfu. nf veMPi 1’®^ ® offencc Committed with, or in rda- 

tion to, that vessel, the Court may, in addition to any 
other power it may have for the purpose of compelling pa 3 nnent of the fine, 
direct it to be levied by distress and sale of the' vessel, and the tadkle, appard 
and furniture thereof, or so much thereof as is necessary. 

12. Whoever abets, within the meaning of the Indian Penal Code, the 
Abetment and attempts, commission of an offence punishable under this Act, 

or the rules made under this Act, or attempts to com- 
mit'any such offence and in such attempt does any act towards the commission 
of the same, shall be punished as if he had committed .the offence. 

13. whoever is found commitfiilg any act for which he is punishable 

imder this Act or the rales under this Act, and 
PowOT to arrest TvithOTt w^hidi tends to cause explosion or fire in or about 

^ explosive is manufactured or 

stored, or any railway or port., or any carnage, 
diip or boat, may be apprehended without, a warrant by a Police-officer, or by 
the owupier of, or the agent or servant of, or other person authorized by the 
occupier of, that place, or by any agent or servant of, or other person authoriz- 
ed by, the railway admimstration or conservator of the port, and be removed 
from the place where he is arrested and conveyed as soon as conveniently may 
be before a Magistrate. 

+„ *Nothing in this Act, except sections 

empt. ^ ^ ■ 8, 9 and 9-A, shall apply to the manufacture, pos- • 

, ' session, use transport or importation of anv explo- 
sive — ' ^ 

(tt) by any of His Majesty’s Forces in accordance with rales or regula- 
faons made by His Majesty’s Government in the United Fin g do m or the Central 
Government; ■ 

by W person mnployed under any Government in British India in 
execution of this Act. 
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(2) The Central Government may by notification in the Official Gazette 
exempt, absolutely or subject to any such conditions as it may tlii-nV fit to im- 
pose, any explosive from all or any of the provisions of this Act.] SiAsHiuted 
by Ordinance XVIII of 1945.) 

Saving of Indian Anns 16. -Nothing in this Act shall affect the provi- 
Act, 1878. sions of the Indian Arms Act, 1878: 

Provided that an authority granting a license under this Act for the 
manufacture, possession, sale, transport or importation of an explosive may, if 
empowered in this behalf by the rules under which the license is granted, direct 
by an order written on the license that it shall have the effect of a like license 
granted under the said Indian Arms Act. 

16. Nothing in this Act or the rales imder this Act shall prevent any per- 

son from being prosecuted imder any o&er law for 
Saving as to liability get omission whidi constitutes an offence 

under otner w, against this Act or those rules, or from being liable 

under that other law to any other or higher pimishment or penalty th^ that 
provided by this Act or those rules : 

Provided that a person shall not be punished twice for the same offence. 

17. The Central Government may, from time to time, by notification in the 

Official Gazette, declare that any substance which 
of “explosive” to other appears to the Central Government to be specially 
explosive substaaees. dangerous to life or property, by reason either of its 

explosive properties or of any process in the manu- 
facture thereof being liable to explosion, shall be deemed to be an explosive 
within the meaning of this Act and the provisions of this Act (subject to such 
exceptions, Imitations and restrictions as may be specified in the notification) 
shall accordingly extend to that substance in like manner as if it were included 
in the definition of the term “explosive” in this Act. 


Procedure for 
publication and - 
tion of rules. 


making, 

eonflxma- 


18. (1) An authority making rules under this 
Act shall, before making the rules, public a draft 
of the proposed rules for the information of persons 
likely to be affected thereby. 

(2) The publicatiou ^aU be made in such manner as the Central 
Government, from time to time, by notification in the Official Gazette, prescri- 
bes.® 


(3) There shall be published with the draft a notice sp€ei?ying a date 
at or after which the draft will be taken into consideration. 

(4) The authority making the rules shall receive and consider ai^r objec- 
tion or su^estion which may be made by any person with resjiect to the draft 
before the date so specified. 

(5) A rule- made under this Act diall not take effect *[* •] until it has 
been published in the Official Gazette ® [* *] . 

(6) The publication in the Official Gazette of a rule purporting to be 
made under this Act shall be conclusive evidence that it has been duly made, 
and, if it requires sanction, that it has been duly sanctioned. 

(7) ill powers to make rules conferred by this Act may be exercised 
from time to time as occasion requires.'* 


TjTj Q- rsf . 

iPicrie acid with certaia exceptions has 
been declared t© be an explosive within the 
of this Act} sBe Gazette of Tndiaj 
1926, Pt. I, p. 1264. 

2 Por mode prescribed, seB Gazette of 
India, 1927, Pt. I, p. 769. 

8 Omitted by A.O., 1937. 


4 Temporary amendment of sec. 18, Act 
IV of 1884. — During the continuance of this 
Ordinance, sub-secs. (1), (2), (3) and (4) of 
acc. 18 of the said Act sh^ be deemed to 
be omitted. (Gazette of India, Extraordi- 
nary, 2nd June, 1945, pp. 467-468: Ord. 
XVin of 1945.) 
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THE EXPLOSIVE EXTBSTAITOES ACT (VI OF 1908). 

•fjSfee also Act XaAV of 1939.] 

[8fh Jme, 1908. 

Ann, Act furtJier to amend the law relating to explosive suhstavuses. 
Whereas it is necessary furtlier to amend the law relating to ea^osive 
substances; It is hereby enacted as follows;^ 

Short title, extent ana 1. (1) This Act may be called The Explobivb 

application, SUBSTANCES ACT, 1908. 

(2) It extends to the whole of British India and applies also to — 

(a) all native Indian subjects of His Majesty in any place \rithout and 
beyond Britidi India; 

(h) aU other British subjects within the territories of any native prince 
or chief in India. 

2. In this Act the expression “explosive substance” sihall be deemed to 
Definition of “exploave include any materials for maMug any plosive sub- 
su1>stanee.“ tance; also any apparatus, machine, implement or 


• material used, or intended to be used, or adapted for 
causing, or aiding iu causing, any explosion in or with any explosive substance; 
also any part of any such apparatus, machine or implement. 

S. Any person who urdawfully and maliciously causes by any explosive 

Punishment for ennsing explosion of a nature likely to_^da^ 

explosion likely to m- aaase senous injury to property shall, 

Oanger life or property. whether any injury to person or property has been 

actually caused or not, be punished with transporta- 
tion for life or any diorter term, to which fine may be added, or with imprison- 
ment for a term which may extend to ten years, to which fine may be added. 

Pnxdsliinent for attempt 


unlawfully and mali- 

aive with intent to cii- ClOUSly— 


danger life or property. 

(a) does any act with intent to cause by an explosive substance or con- 
spires to cause by an explosive substance, an explosion in British India of a 
nature likely to endanger life or to cause serious iujury to property; or 
(6) makes or has in his possession or under his control any explosive 


Sec. 2. — A gramaphone needle can scarce- 
ly be regarded as a lethal weapon, 36 Or.L. 
J. 1037=156 LO. 972, 

Sec. 3, — ^What constitntes offence under 
the section, see 11 Gr.L.J. 222=6 I.C. 51= 
20 M.L.J. 657. ‘Malice” in the legal accep- 
tance of the word is not confined to personal 
spite against individnals bnt consists in a 
consdons violation of the law to the pre- 
judice of another. In its legal sense it 
means a wrongfol act done intentionally 
without jnst cause or excuse. It is in the 
legal sense that the word '‘^malicioiisly” is 
used in sec. 3. 121 LC. 726=31 Cr.L.J. 290 
=1930 Lab." 266. See also .1928 Lah, 272, 
Sec. 4f cii. (h). — ^Where in pursuance of a 
scheme to use bombs . against the police iihe 
accused was shown to have made a bomb 
apparently to use it for a test or experi- 
ment, hsluf that the accused was guilty under 
see. 4 (h). 34 Cr,L.J. 1222=57 C.L.J, 213 

— 1933 Cal.^ 747 ^(S.B.), Where the portion 
of a house in which an article is found is not 
in the exclusive possession of any one mem- 
ber of the joint family, hut is used by, or 
accessible to, aU the members of the family 
there is no presumption that the artide is in 
the possession or control of any person other 


than the house master or the head of the 
family. But it is open to the prosecution 
to prove that the possession was with some 
other member of the family and that mem- 
ber would then be liable to account for it. 9 
Lah. 531=29 Cr.L.J. 481=1928 Lah. 272. 
Not only does the term "possession” imply 
knowledge, but the ei^ression "maliciously” 
as used in sec. 4, connotes intention. But 
neither knowledge, nor intention aSftto the 
use 'to be made of an object, can be imputed 
to a person who is not conscious of its exis- 
tence. 9 Lah. 531=29 CnL-J*. 481=A.IJ&. 
1928 Lah. 272. It cannot be said from the 
presence of mansal stains on a man's wear- 
ing apparel that he either made or had in 
his possession or tinder his control an e^lo- 
slve substance with intent by means thereof 
to endanger life or cause serious injury to 
property in British India and conviction 
under see. 4 (h) is not under those circum- 
stances sustainable.’ 132 I,C, 185=32 Cr.L. 
J. 818=A.I.B. 1931 Lah. 408. Posses- 
sion must be consdous and intelligent pos- 
session and not merdy. the physical presence 
of the accused in proximity or even in dose 
proximity of the offending object. These 
are the important elements which go to 
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substance with intent by means thereof to endanger life, or cause serious injury 
to property in British India, or to enable any other person by means thereof to 
endanger life or cause serious injury to property in British India; shall 
whether any explosion does or does not take place and whether any injury to 
person or property has been actually caused or not, be punished with transpor- 
tation for a term which may extend to twenty years, to which fine may be added, 
or with imprisonment for a tenn which may extend to seven years to which 
fine may be added. 

' 5. Any person who makes or knowingly has in his possession or under his 

control any explosive substance, under such circum- 
Ptuushment for matog stances as to give rise to a reasonable suspicion 1hat 
or possessing explosives jg making it or does not have it in his posses- 
^Snces eircnm- tuider his control for a lawful object, shall, 

unless he can show that he made it or had it in his 
possession or under his control for a lawful pbject, be punidb.able with trans- 
portation for a term which may extend to fourteen years, to which fine may be 
added, or with imprisonment for a term which may extend to five years, to 
which fine may be added. 


LEG. REF. 

Ahendment in Bengal: Insebtion of 
New Section 5-A in Act VI op 1908. — 
After sec. 5 of the Explosive Substances 
Act, 1908, the following section sIulU be in- 
serted, namely: — 

^'5-A. Notwithstanding anything contain- 
ed in sec. 3, sec. 4 or 

Enhanced punish- see. 5 if an offence 
meat for offences under any of these sec- 
under secs. 3, 4 and tions is tried by Com- 
5 in certain cases, missioners appointed 
under .the Bengal Cri- 
minal Law Amendment Act, 1925, 
or by a special Magistrate under 
the Bengal Suppression of Terrorist 
Outrages Act, 1932, any person found 
guilty of such offence shall be punished 
with transportation for life or any shorter 
term, to which fne may be added, or with 
imprisonment for a term which may extend 
to 14 years, to which fine may be added”. 
(Bengal Act XXX of 1932, Sec. 5). 


make up an offence under sec. 4 (b) (A.I.B. 
1928 Lah. 272, Eel.) A.LB. 1934 Lah. 718. 

Secs. 4 (b) and 5: Sanction under 
Sec. 4 (b) — Oa^EGE and conviction under 
Seo. 5 — ^Legality. — ^The fact that sanction 
of the Local Government is obtained only 
for a prosecution under see. 4 (b) does not 
make an alternative charge under sec. 5 and 
conviction thereon illegal. It is competent 
to the Sessions Judge under sec. 236, Or. P. 
Code, to frame a charge under sec. 5 as well. 
Even if no charge has been framed under 
sec. 5, the accused can well be* convicted 
under sec. 5, by reason of <the provisions of 
sec. 237, Or, P. Code, 1934 A.L.J. 1088= 
1934 All. 982. In a charge under sec. 4 (b) 
possession of explosive to be punishable 
must also be possession with .knowledge and 
assent. Any part of any apparatus,- machine 
etc,, used or adapted for causing any explo- 
sive substance ig included in the term *ex- 
plosive substance' as used in sec. 4 (b). 42 

0. 957; 19 C.W.N. 676; 16 Cr.L.J. 497; 


29 1.0. 513; 21 CrX.J. '831. I^ee aUo A.LB. 
1928 Lah. 272. On this section, see also 20 
M.L.J. 657=6 I.C. 51. 

Secs. 4 and 5.-— -A, who was a clerk in an 
Ordinance Depot, was charged with commit- 
tiag dacoity with other accused persons. 
There was little reason to doubt that a hand 
grenade which was found in a bag at the 
place where dacoity was committed was 
stolen and came into ^he possession of the 
dacoits through A, that the mere find- 
ing of the hand grenade in a bag at the 
scene of offence would not justify a finding 
that A was the possessor of it on the night 
when the dacoity was committed or a con- 
viction of A and the other accused for the 
substantive offences under secs. 4 and 5. A. 
I.B. 1944 Sind 83 (r.B.)=46 Or..L.J. 598. 

Secs. 5 and 6. — ^It is immaterial under 
what section of the Act an arrest is made, if 
in fact the arrest is justifiable, and the offi- 
cer rnahing the arrest can call to his aid any 
statute which justifies his action, irrespec- 
tive of whether or not it was present to his 
mind when he made the arrest. 40 0. 898= 
23 1.0. 25=18 C.W.N. 185. (On appeal from 
13 Or.L.J. 65=13 1.0. 721=16 C.W.N. 145). 
■Where explosive articles are found in a 
house in such a place or places as several 
persona living in the house may have 
access, the presumption is that the manager 
of the family has the control or piossession 
of them. Even that is only a presumption 
easily rebutted, 40 C, 898. See also 1944 
Lah. 339. Temporary residence in a house 
containing explosive articles, even with the 
knowledge of their existence there, is not 
possession witliin the meaning of sec. 5. 
Conspiracy to possess connotes some act of 
possession or attempted possession. 106 I. 
0, 545=29 Cr.L.J. 49=A.LB. 1928 CaL 27. 
The accused person had pointed out and was 
a mere tool for disclosing the emstence of 
some explosives from places of which he had 
no exclusive possession, JBfek?, that it was 
for the * prosecution tO' show that from the 
facts it could be inferred that these articles 
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6. Any person who by the supply of or solicitation for money, the provi- 
T. . ^ ji 1 . ix diim of premises, the supply of materials, or in any 
Pamshment ol abettors. ^^.Tinftr 'whatsoever, procures, counsds, aids, abets, 

or is accessory to, the commission of any offence under this Act shall be punidi- 
ed with the punishment provided for the offence. 

Eestrietion on trial of 7. No Court shall proceed to the trial of any 
offences. person for an offence against this Act except with the 

consent of ^[* the Central Government. 


THfl INDIAST EXTEADIOM* ACT {XV OP 1903). 


Year. 

No. 

Short title. 

Amendments. 

1903 

i 

XV j 

The Indian Extradition 
Act, 1903 . 

Repealed in part and amended, X of xgi 4 . 
Amended, I of 1913 ; X VI of 1922 ; VlII 
of 1930 . 
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were in control and possession of the accus- 
ed. 130 I.O. 652=32 Cr.L.J, 585=A.IJB. 
1931 Lah. 50. See also 1944 Lah. 339. 

Sec. 6: Offence under — ^Ingredients. — 
Under see. 0, the intention to procure, coun- 
sel, aid, abet or to be accessory to the com- 
mission of an offence is a necessary ingre- 
dient. Odinrarily, it is the primary inten- 
tion of the accused that must be taken into 
consideration in determining his guilt. 35 
Cr.L.J. 752=148 LC, 745=A.I.R. 1934 Lah. 
583, 

Sec. 7. — ^An order of consent to a prosecu- 
tion under the Explosive Substances Act 
which purports to be made by His Excel- 
lency the Governor is an order of the Local 
Government for purposes of sec. 6 and is a 
valid order of consent. The executive autho- 
rity in the Province is vested in .the Gover- 
nor, and the question whether he has con- 
sulted the nunisters or not in the matter is 
not a question that can be canvassed in 
Courts of law. 1938 M.W.N. 1171. The 
consent under see. 7 should state briefly the 
facts which constitutes the offences and 
authorise the trial of the accused person 
upon the facts as constituting, in the opinion 
of the consenting anthoii% an oflOToe 


under one or the other sections of the Act. 
21 Cr.L.J. 230=55 I.C. 102=31 P.R. (Cr.) 
1919. The Court has to decide finally whe- 
ther upon the facts stated in the order of 
consent a particular offence has been com- 
mitted and the mere fact that the consent 
for prosecution of an offence under one sec- 
tion of the Act is given, is in itself no bar 
to conviction of the accused person upon 
the same facts of another offence under ano- 
ther section 21 Cr.L.J. 230=55 I.C. 102=31 
P.R. (Or.) 1919. Under sec. 7, it is not ne- 
cessary that the sanction of the -Government 
for a prosecution under the Act should be 
obtained before taking cognisance of the 
case or enquired into by. the committing 
magistrates. Sanction obtained when the 
case proceeds to trial in the Sessions Court 
in sufficient ; 1934 A.L.J. 1088=1934 All. 
982. First complaint withdrawn fox want of 
sanetion-^Presh complaint after sanction 
good. 39 C, 119. The failure to obts^ 
necessary consent of Government as requir- 
ed by see. 7- does not invalidate the commit- 
ment proceedings conducted by a Magistrate 
for an offence under sec. 4 and exclusively 
triable by the Sessions Court as the commit- 
tal proceedings are only an ^'inquiry” as de- 
fined in CL (If) of sec. 4 of the Or. P. Code. 
50 Bom. 695=28 Bom.L,fe. 1290=1927 Bom. 
21 . 
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THE INDIAN EXTHADITION ACT (XV OP 1903) ^ 

[4itk November, 1903. 

An Act to eonsoKdate and emend the law relating to the Extradition 
and Bendiiion of Cnminais. 

Whsbeas it is expedient to provide for the more convenient administra- 
tion in British India of ihe Extradition Acts, 1870,* and 1873* and of the Fugi- 
tive Offendei's Act, 1881*; 

And whereas it is also expedient to amend the law relating to the extra- 
dition of criminals in eases to which the Extradition Acts, 1870 and 1873, do ^ 
not apply; 

It is hereby enacted as follows: — 

CHAPTER I. 

Peeumutart. 

Short title, extent and 1. (1) This Act may be called Thb Indian 
commencement, EXTRADITION ACT, 1903. c 

LEG. BEF. Act being a penal enactment must be etriet- 

1 For Statement of Objects and Seasons, ly construed in favour of the accused rr^e- 
see Giazette o^ India, 1901, Pt. V, p. 24; ver such construction can bo reasonably jus- 
for Beport of Select Committee, see ibid., 31 Boui.LJEt. 63=53 Bom. 149=30 

1903, Pt. V, p. 469; for Proceedings in Cr.LJT. 772=1929 Bom. 81. See also 47 OsL 
Council, see ibid., Pt. VI, pp. 151, 163 and 37=53 I.C. 147. The provisions of this Act 
177, are meant to insure tlmt the arrest and de- 

sCoD, Stat., Vol. I. ‘tentioa of persons alleg;ed to have emnmtt- 

— - ted offences outside British territoiy should 

Sxo. 1 : CoNSTSDomw OF THE Aoi,— -The * conform to a certain procedure, and ibe see- 
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(2) It extends^ to the whole of British India (including British Balu- 
chistan, the Santhal Parganas and tlie Pargana of Spiti) ; and 

(3) It shall come into force on such day as the Central Government by 
notification in the Official Gazette, may direct.^ 

Definitions. 3. In this Act, unless there is anything repug- 

nant in the subject or context, — 

(а) “European British subject’^ means a European British subject as 
defined by the Code of Criminal Procedure for the time being in force; 

(б) “extradition offence’^ means any such offence as is described in the 
first schedule; 

(c) “Foreign State’’ means a State to which, for the time being, the 
Extradition Acts, 1870,® and 1873,^ «-pply; 

(d) “High Court” means the High Court as defined by the Code of 
Crimind Procedure for the time being in force; 

(e) “Offence” includes any act wheresoever committed which would, if 
committed in British India, constitute an offence; and 

(/) “rules” include prescribed forms. 


LEG*. REP. 

1 This Act has been declared* to be in force 
in the Khondmals District by the Khond- 
mals Laws Regulation, 1936 (IV of 1936) 
and in i^h© ^gul District under sec. 3 an^ 
Sch. of the An^ Laws Regulation, 1936 (V 
of 1936). 

2 The Act has been brought into force from 
the 1st June, 1904, sec Gaisette of India, 
1904, Pt. I, p. 364, 

8CoU. Stat., Vol. 1. 


tions of the Aot dealing with that procedure 
must be construed strictly in favour of the 
, subject. 62 C. 399=39 C.W.N. 285=1935 
Cal. 122, 


Applicabilixt op the Act. — The Act has 
no application to a ease where British Tti^iVti 
subjects resident within the original ” juris- 
diction of the High Court commit offdTces 
outside British India. 35 C.W.N. 1082. The 
Act does not apply to a case of extradition 
from Berar to the Hyderabad State, which 
is governed solely by the treaty between the 
State and the Government of India. 77 1,0. 
234—25 Cr.L.J. 346=1924 Nag. 313. As to 
the applicability of the Act to the East 
Indmn po^essions of Prance, see the cases 
cited on the point under sec. 2, i^fm, 
E xTBA PiTioy — -W hen allowed — Offences 
for WniCEC IT GAN BE DEMANDED.-— The policy 
of extradition l^w is -to secure offenders 
pilty of only grave erimes and not purely 
local crimes or slight offences. The act com- 
plained of must be a ‘'crime” according to 
the cnm:^ law oi both ooontries: and no 
person shonia he estradited whose deed is 
a crime ^rding to the criminal law of 
I. “ sffea to extradite as weU 

Til. demands extradition. 

The word mme^ denotes something more 

XT ® rule- IS Mys. 

liJ. 328—39 ]irys.H.OJB. 485 (F3.). 


Hyderabad and Beraet— Surrender of 

ACCUSED IS TO BE MADE ON REQUISITION BEING 
SENT THROUGH COMMISSIONER OF BERAR.— 
When an accused person is arrested in Berar 
by or at the instance of Nizam’s Police he 
is kept by the Berar Police till a requisition 
is received by the District Magistrate for 
liis surrender. This requisition is sent by 
the Nizam’s authority, the Talukdar, to the 
District Magistrate through *the Commis- 
sioner of Berar, together with the evidence 
of criminality. The District Magistrate on 
receiving the requisition from the Commis- 
sioner surr,enders the accused persons. On 
no account may he comply with a requisition 
made direct .to him by the Nizjim’s authori- 
ties. No time limit is laid down and there 
is no necessity of a warrant from the Politi- 
cal Agent. 77 I.C. 234=25 Cr.L.J. 346= 
3924 Nag. 313. 

Sec. 2: The East Indian possessions of 
Prance are not a "Poreign State” and Chap, 
n of this Act does not apply to those posses- 
sions. Extradition in such cases is governed 
by the Teaty of 1815 between Great Britain 
and Prance, Artide (ix) of the Treaty of 
1815 remains unaffected by Art. (xvi) of the 
Treaty of 1876 and a British Indian subject 
may on requisition by the Governor of Pon- 
dicherry for instance be surrendered for the 
offence of theft committed therein without 
any preliminary procedure being adopted. 
The Treaty of 1815 having provided that the 
surrender should be on demand, a more ela-. 
borate procedure cannot be superimposed by 
the unilateral act of one of the. high con- 
tracting parties. Nor is it open to a Muni- 
cipal Court to say that the accused should be 
surrendered with a certain amount of pro- 
cedure. 63 M. 1023=59 M.L.J. 278=1930 
M. 981=1930 M.W.N. 381; (47 0. 37, Poll. 
See also 48 C. 328). 
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Surrender of Fugitive Criminaijs in case of Foreign States. 

3'. (1) Where a requisition is made to the Central Government ®[ * • ] 

EequisitiMi for snrren- ^ Government of any Foreign State lor the 
der. surrender of a fugitive eriminal of that State, who is 

in or who is suspected of being in Britidi India, the 
Central Government ®[ • * ] may, if it thinks fit, issue an order to any 

Magistrate- -who -would have had jurisdiction to inquire into the crime if it had 
been an offCnce committed -within the local limits of his jurisdiction, directing 
Tii-in to inquire into the case. 

(2) The Magistrate so directed shall issue a summons or warrant for the 

Somnons or warrant for cri^ according as the ease- 

appears to be one in which a summons or warrant 
would ordinarily issue. 

(3) When sueh crimiTml ai^ears or is brought before the Magistrate, 

Magistrate shall inquire into the ease in the same 
Inqmiy by Magntrate. and have the same jurisdiction and powers, 

as- nearly as may be, as if the case were one triable by the Court of Session or 
ffjgb Court, and shall take sueh evidence as may be produced in support of the 
requirition and on behalf of . the fugitive criminal, inelnding any evidence to 
show tba t the crime of which sueh eriminal is accused or alleged to have- been 
eenvieted.is- an offence of a political character or is not an extradition crime. 

(4) If -the Mttigistrate is of opinian that a ptima fade case is made out 

in support of the requiation, he may commit the 
Comnnstai. fugitive, criminal -to prison to await the orders of the 

Centred Government *■[ * * ]. 

(5) If the Mfagistrate is of opinion that a prima facie case is not made 

out in support of the requisition, or if the case is one 
-winch iff liable under tiie provisions of the Code of 
Criminal Proced-ore for- the time being, in force, tiie Magistrate may release the 
fugitive criminal on baiL 

(6) The Magistrate shall report the result of his inquiry to the Central 

I Govcmment ® [* *] and shall forward, together 

Magistrate s- r port. report, any -written statement which the 

fugitive criminal may desire to submit for the consideration of the Government. 


LEGK ]&EF. 

1 Chapter II has been declared to have 
effect in British India, as if it were part of 
the- Extradition Act, 1870 (33 & 34 Viet., c. 

see Order in Oowk^, dated the 7ifch 
MluECb^ 1904^ Gasiette^ of Indio^ 1904^ Pt; I, 
p. 3S3. 

2 Words "or the Local Government, as the 
case may be” omitted by A.O., 1937. 


Ss’e. 3.— Chapter? Hr— Applieabilitya See 
53c, M:. 1023. 8ea-aZ»0'48 Cal. 328=^63 LC. 

819: 

N.B . — ^The following rulings, although 
some of (them are under the older and re- 
pealed enactmjents may be referred to with 
advantage; — 

Gl. (1).— Where the accused foreign sub- 
jects, but. who- had only, resided for about 
three' years- in, Bidtish, territory, coimnitted 
dacoity in a. fexeigai staibOi that they 
were not liable to be tried by Britirii COmrts; 
Cr. Cl 71 


37. B.B. 1881, Cr. [B; 1 PJEfc; 1^5,. Cr.] 

Government to whom the foreign* state- haa 
made the requisition can only issue the order 
for* inquiry to the Magistrate but further 
functdocs- must be done strictly according to 
the statute and cannot be delegated, 39 Oal. 
•161=15 C.W.N. 1053=12 Cr.L.J. 506=12 
LO. 273. 

Cl. (3).— a Magistrate acting under the 
Extradition Act is not subject to any appri- 
late or revisional jurisdiction. He makes an 
inquiry and reports the results to Govern- 
ment. 38 C. 547=15 O.W.3Sr, 737=12 CtJj, 
J. 322=10 I.C, 618. 

Cl. (5). — The Act provides for hail to be 
furnished by persons accused of 'certain cri- 
mes, and the matter is one which, ia gover- 
ned by the Procedure in the Cr. P. Code. 
The High Court has the fullest discretion 
in the matter. 15 C.W.N; 736—12 CrX.J. 
358=10’ LO. 958. 
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(7) If the Central Qoveimaent *] is of opinion that such report 

•n 4= ^ -rr- ^ r, ^ wiltten Statement raises an important question of 

sary. * , .. i; j 0^ to sueh High Court as may be named in the 

, , ■ ' order, and the fugitive criminal sh^ not be surren- 

dei’cci unt]] sucli question has been decided. 

(8) If, upon receipt of such report and statement or upon the decision 
Wairant for saireader. of any sueh question, the Central Government *[ • 

• *] is of opinion that the fugitive criminal ought to 
be_ surrendered, it m^,y issue a wariant for the custody and i-emoval of sueh 
criminal and for his delivery at a place and to a person to be named in 
warrant. 


the 


(9) It shall be lawful for any person to whom a warrant is directed in 

pursuance of sub-section (8), to receive, hold in eus- 
Lawf^ss of custody tody and convey the person mentioned in the warrant 

rmt fOT^urrendM ” named in the warrant, and, if such per- 

* surrenaer. esea]?es out of any custody to which he may be 

delivered in pursuance of sueh warrant, he may be re-taken as a person accused 
of an offence agaiusl the law of British India may be re-taken upon an escape. 

(10) If such a warrant as is prescribed by sub-section (8) is not issued 
Discharge of fugitive ^eeuted in the ease of ^ fugitive criminal, 

erimiiuds eominitted to pri- ^ho has been committed to prison under sub-section 
sou after two mouths. (4), within two months after such eommittSl, the 

ffigh Court may, upon application made to it on 
behalf of sueh fugitive criminal and upon proof that reasonable notice of the 
intention to make sueh application has been given to the Central Government 
*] order such criminal to be discharged, unless sufficient cause is shown 
to the contrary. 


4. (1) Where it appears to any Magistrate of the first class or any 

Power to Magistrate to specially empowered by the ^[Central 

issue warrant of arrest in Goveniment] in this behalf that a person within the 
certain eases. local limits of his jurisdiction is a fugitive criminal 

^ , of a Foreign State, he may, if he thinks fit, issue a 

warrant for the arrest of sueh person, on sueh infoimation or complaint and 
on such eridence as would, in his opinion, justify the issue of a warrant if the 
crime of which he is accused or has been eonvjcted had been committed within 
the local limits of his jurisdiction. 


Issue of warrant to be -re- . The Magistrate shall forthwith report the 

ported forttwittu Jssue of a warrant under this section to the “[Central 

Government], 

(3) A person ^arrested on a warrant issued under this section abnll not 

Person arrested not to be ^ 5®*®^®f ™ore ^an two months unless within 
detained unless order recei- ^ ^ period me Magistrate receives an order made 
ved, with reference to such person under section S, sub- 

section (1). 

(4) In the case of a person arrested or detained under this section the 

BaiL provirions of the Code of Criminal Procedure for &e 

time being in foree relating to bail shall apply in the 


JLiJUa. BJBP. 

1 footnote 2^ p. 561 . 

Government’ by 


(7).— Detention of a fugitive cTiTnlTini 
pOTding the consid^tion of the report of 
the investigate Magistrate by the ^vem- 
ment is not illegal. The High Court’s power 


to issue a writ of habeas eorptibs is not taken 
away by sec. 3 (6) and (7) of the H^lxtradition 
Act but where neither the arrest nor the de- 
tention is wifein its jurisdiction the High 
Court cannot issue hab^eas corpus, 46 Cal- 
52=20 Or.L.X 257=50 I.C. 17: 50 LO. 618. 
See also 1938 M-W-N. 1161; 1939 A.WJ5. 

^ ^ 222=(I939) 2 MJ^J. 



S. 7 ] 


The Extradition Act (XV of 1903 ). 


563 


same manner as if such person were accused of eommittii^ in British Tr^diR tlie 
crime of which he is accused or has been convicted. 

6 , ( 1 ) If the Centi'al Government *] is 

PowOT of (JovOTunent to of opinion that the crime of which any fugitive 
SSn S of a Forei^ State is accused or alleged to 

poUtical character. liave been convicted is of a political character, it 

may, if it think fit, refuse to issue any order under sec- 
tion 3, sub-section (1) . 

(2) The Central Government may also at any time stay any 

proceedings taken under this Chapter and direct any 
warrant issued under this Chapter to be cancelled and 
the person for whose arrest such warrant has been 
issued to be discharged. 

6 . The expressions ''the Police Magistrate’^ and 
‘‘the Secretary of State” in section 3 of the Extradi- 
tion Act, 1870,® shall be read* as referring respectively 
to the Magistrate directed to inquire into a case under 
section 3 t)f this Act, and to the Central Government 

CHAPTER III. 

Surrender of Fugitive Criminals in case op States other than 

Foreign States. 

7. ( 1 ) Where an extradition offence has been committed or is supposed 

Issue of warrant by Poli- ^ committed by a person, not being a 

tical Ageuts ia ‘Urtain European British subject, in the territories of any, 
eases. State not being a Foreign State, and ' such person 

escapes into or is in British! India, and the Political 
Agent in or for such State issues a warrant, addressed to the District Magis- 


Power of Government to 
discharge any person in 
cnstody at any time. 


References to Police 
Magistrate^' and "Secreta- 
ry of State" in section 3 of 
Kztradition Act, 1870. 


LEG. EEF. 

1 Tlie words . “or any Local Government” 
omitted by A.O., 1937. 

2 Tne words ‘^or the Local Government” 
omitted by ibid, 

3 Coll. Stat., VoL L 

4 The words “or the Local Go-\femment, as 
the case may be” omitted by A.O., 1937. 


Sec. 6.~-See 26 M. 607=1 Weii* 13; 1 
Weil* 757=20 Cr.L.J. 241=46 C. 31=49 LC. 
913. The procedure before the Political 
Agent in cases failing under Oh. IH of the 
Extradition Act t^akes the place of the preli- 
minary inquiry and other proceedings provi- 
ded in Oh. II of ti^t Act in the case of cii- 
mmals whose extradirtion to foreign state is 
required. . In the case of a warrant issued 
by the Political Agent, it is only right to 
presume that the Political Agent has com- 
plied with the rules — the rules having the 
force of law — before issuing the warrants. 
The fact that the wan-ant does not state or 
show on the face of it .that the rules framed 
for the procedure have been obeyed or that 
the warrant merdy states that so and so 
stands charged with offences, is no ground 
for presuming that the rules have not been 
duly complied with or that no enquiry as pre- 
scribed by the rules has been made. A person 
arrested and detained under such a warrant 
cannot be said to be ill^n^y or improper- 
Ij detained within the meaning of see. 491^ 


Or. P. Code, so as to entitle him to be set at 
Uberty. 1938 M.W.N. 1304. 

fc^Bc. 7. — See 5 M. 23=1 Weir 1. Art. V 
of the Treaty of the Bast India Comply 
wii'h Nepal does not exclude the operation 
of sec. . 7 of the Act. The article does not 
take away the discretion of the respective 
Governments in respect of surrender of 
subjects. 12 Pat. 347=145 I.O. 274=34 Or. 
L.J. 932=1933 Pat. 295. A warrant of ex- 
traction signed by an officer who has not 
been empowered to do so is nnlawfuL 25 Or. 
L.J. 687=81 I.O. 175=1923 P. 112. A war- 
rant of extradition signed by the Assistant 
British Envoy of Nepal Court is not valid 
where the o&cer is not empowered as a 
Political Agent within sec. 7. 81 LO. 175 

=25 Cr.L.J. 687=1925 Pat. 112. A person 
who has committed an extradition offence in 
a state cmnot be arrested in British India 
without a warrmt from Ihs PoUticat Agent 
for such State. iS. he is so arrested, his 
detention would be illegal, and the Court can 
set him at liberty under .sec. 491 (1) (h) Or. 
P. Code. 41 PX.B. 339. 

Contents of warrant. — ^No form of war- 
rant is prescribed by the Extradition A®^ 
or the rides. It is enough if the extradition 
warrant clearly describes the offences wi& 
which the accused person is charged, and it 
is not necessary that it ^ould state, when 
they were committed. If a warrant directs 
the delivery of the accused person to a froa* 
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trate of any district in wHch sucli person is believed to be, ^[or if such person 
is believed to be in any Presidency-toTOi to the Chief Presidency Magistrate ol* 
such town], for his arrest and delivery at a place and to a person or authority 
indicated in the warrant, such Magistrate shall act in pui*suance of such warrant 
and may give directions accordingly. 

(2) A warrant issued as mentioned in sub-section (1) shall be executed 
in the manner provided by the law for the time being 
Execution of such war- ^ reference to the execution of warrants, 

• and the accused person, when arrested, shall ®[be 

produced before the District Magistrate or Chief Presidency Magistrate, as the 
ease may be, who shall record any statement made by him; such accused person 
shall then] , unless released in accordance with the provisions of this^ Act, be 
forwarded to the place and delivered to the person or authority indicated in 
the warrant. 


XiEGI'* HEF, 

1 These words were inserted by sec. 2 of 
the Indian Extradition (Amendment) Act, 
1913 (I of 1913). 

2 These words were inserted by sec. 2 of 
the Indian Extradition (Amen&ient) Act, 
1913 (I of 1913). 


tier police station of a native stateji there 
is smSLcient indication of the authority to 
whom the delivery is to be made. An un- 
dated warrant is not illegal, although the 
better practice is to date it. 66 I. A. 222= 
I.L.B, (1939) Mad. 744=A.LE. 1939 P.C. 
213= (1939) 2 M.L.J, 406 (P.C.). 

Wareant — Lboalitt — Conditions. — 
Ufnder sec. 7 there are three conditions pre- 
cedent for the issue of a legal warrant: ( 1 ) 
the offence must be an extradition offence, 
that is, one of those given in Sch. 1, Extra- 
dition Act; (2) the accused must not be a 
European British subject; and ( 3 ) the off- 
ence must have been committed or must be 
supposed to have been committed by the ac- 
cused in the territories of the State. With- 
out an these three conditions being fulfill- 
ed the Political Agent would have no autho- 
rity to issue a wan-ant for the arrest of any 
person who has either escaped into or is in 
British India, and the arrest of such a per- 
son in pursuance of such a warrant would 
be equally illegal. 56 All. 409=1934 A.L.jr. 
656=35 Cr.L.J. 1296=1934 AU. 148; 29 S. 
L.R. 60=1935 Cr.C. 1307=1935 Sind 244. 
The High Court can in such a case quash the 
proceedings, under sec. 491, Or. P. Code, and 
order the arrested person to be set at liberty. 
(Ibid,) Where a warrant issued under sec. 7 
of . the Act directed that a certain person in 
British India should be arrested and d^- 
vered to the frontier poliee station of a na- 
tive atarfce for production before a certain 
District Magistrate of that State, and a High 
Court in British India ordered stay of exe- 
cution of the. warrant and issued a writ of 
habeas corpus on an application made on be- 
half of the arrested person. Eetd, that the 
District Magistrate mentioned in the war- 
rant had locus stmdi to file an application 
for the quashiog of the order of tne High 
Court, although He was not a party to the 
application for the issue of the* writ of 


haieas corpit^. I.L.B. (1939) Mad. 744—66 
I,A. 222=50 L.W. 48. fijee also A.I.B. 1939 
P.C. 2J3=(1939) 2 M.L'.J. 406 (P.C.). If it 
is igoved tliat a prisoner arrested in British 
India under a warrant issued by the Political 
Agent in a Native State under sec. 7 of the 
Extradition Act, in respect of an offen^ 
alleged to have been committed by him^ in 
that State, was in British India at the time 
at which the offence with which he is charg- 
ed is said to have been committed that would 
be a good defence to the eharga It is not, 
however, relevant to the question whether 
the custody in which he is detained is legal 
or illegal. The arrested person cannot on 
that ground claim to be set at liberty as be- 
ing illegally or improperly detained. 1938 

M. W.N. 1304. When a warrant issued by 
the Political Agent under sec. 7 of the Ex- 
tradition Act is sent to the Chief Presidency 
Magistrate of a Presidency Town, the Chief 
Presidency Magistrate has no option in the 
matter but to execute the warrant. He is 
obliged to order the arrest of the person 
for whom the warrant was issued and his 
custody of such person is perfectly legal 
and proper. The fact that there are de- 
fects in the warrant, namely, that it is not 
dated that the direction in it is to surrender 
the prisoner to the Frontier Police Station 
in tlie Native State without definitely nam- 
ing a specific place, or ithat it does indicate 
the officer to whom the prisoner is to be 
handed over, is not a matter of any impw- 
tance such as to render the warrsmt or the 
arrest and detention thereunder illegal or 
impl■ope^,^ though they might be points upon 
which the Magistrate might make a refer- 
ence and report to the G-ovemment under 
sec. 8 - A of the Extradition Act 1938 M.W. 

N. 1304. The Extradition Act does not 
authorise the District Magistrate hims^ to 
inquire into the legality, much less the pro- 
priety, of the warrant and then 

execute it on the ground that in his opinion 
the warrant had been w^ngly issued. The 
endorsement of thp District Magistrate on 
the extradition warrant forwarding it to the 
Superintendent of Police or the arrest made 
under the directions of the Superintendent 
of poliee woul^ therefore not be any 
pm^eding of, an inferior criminsl Coia^Plt 
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( 3 ) The pi-ovisious of the Code of Crimmal Procedure for the time beiue 
in force in relation to proclamation and attachment in 
ProcslamatioiL and attach- the ease of persons absconding ghgl]^ 'y^th any neces- 
msa.t in case of persons sary modifications, apply where arqr warrant has been 

received by a District Magistrate *[or Chief Presi- 
dency Magistrate] under this section as if the warrant had been issued by him- 
self. 


LIEjGI** 

1 These words were inserted by sec. 2 of 
the Intlian Extradition (Amendment) Act, 
1913 (I of 1913). 

and wbuld merely be an executive act, and 
the High Court would therefore not have 
iurisdiction to interfere with the proceeding 
on the revisional side. 56 AU. 409—1934 
A.L.J. 556=35 Cr.UJ, 1296=1934 All. 148. 
8l?e aUo 43 Cal. J93=19 O.W.N. 221; 16 Cr. 
L.J. 31. Wliero the applicant was clearly 
weli defined to ensure identity and the place 
at which and the authority to whom ddivery 
was to be made were also mentioned and also 
the Court of the Magistrate in which the 
initial complaint was pending, held, that the 
warrant was not wanting in particulars re- 
quired by law to be stated. 134 I.C. 594— 
32 Cr.L.J. 1243=1931 Oudh 394. 

The law relating to offences and to crimi- 
nal procedure in force in British India has 
been declared to apply to all subjects of His 
Majesty for the purposes of any power ^ or 
jurisdiction exercised und6r the Indian 
(Foreign Jurisdiction) Order in Council, 
1902, &ee Gazette of India, 1904 Pt. I, p. 365. 
Sec. 8 of the Act of 1879 extends to Euro- 
pean British subjects in States in India^ in 
alliance with His Majesty the law relating 
to offences and the criminal procedure for 
the time being in force in British Tndia,^ This 
section, as distinguished from. sec. 4, is an 
enactment and not a declaration. It is an 
entirely independent provision and ought not 
to be read so as to restrict the powers of the 
Governor-General which are demared by sec. 
4 and which may be delegated to his officers 
under sec. 6. It is by virtue of sec. 8 that 
an European British subject can. be tried in 
Mysore for an offence against the I. P. Code. 
The law which is extended to BH- 

tish subjects in Mysore by virtue of sec. 8 
is not so extended to the exclusion of au 
other law. 26 M. 607=1 Weir 13; 1 W^ 
757. Sec. 8 of Act XXI of 1879 extends, 
to ^ British subjects Native or European, 
in native States, the law relating to offences 
and criminal procedure for the time being in 
force in British India. The High 
Bombay has the power, in the case of a 
European British 'subject, of transferring a 
case from the Cantonment Magistrate acting 
either as justice of the I^ace and as a first 
class Magistrate, or as a District Magristrate, 
with the increased powers given to him by 
Act lEC df 1884, to itself or to any Oiinmal 
Court of equal or superior jurisdiction. 9 B. 
383. pa., 14 B. 160; 2 B. 480.] , 

Wie Civil and Sessions Judge, as well as 
the Disttitet Magi^te, of the Civil and 


Military Station, Bangalore, though thqy are 
appointed Justices of the Peace in the State 
of Mysore, are by virtue of their office jus- 
tices of the peace in the Civil and MUita/ry 
Station of Bmgalore, by virtue of Act Tnnr 
of 1879; they are also Magistrates of the 
first class, and both their Courts are subor- 
dinate to the High Court under the same en- 
actment. The Civil and Military Station of 
Bangalore is not British territory, but a 
foreign territory belonging to Mysore. The 
Code of Criminal Procedure is in force there 
in coi^on with other Acts by virtue ot de- 
clarations made by the Governor-General in 
Council in exercis e of the powers conferred 
upon him by Act XXI of 1879. 12 M. 39=1 
Weir 10. Excepting in the case of a Euro- 
pean British subject, the Political Agent for 
the Bhopal State may, at the request of the 
State, issue a warrant for the arrest of any 
person who has committed^ or is supposed to 
have committed in the Bhopal State an off- 
ence under sec. 409, Penal Code (which is 
one of the offences mentioned in the sche- 
dule), and# on such person being forwarded 
it will be the duty of the political Agent to 
decide whether the accused shall he tried by 
Mm or he made over to the State Court for 
trial. It matters not whether a complaint 
against the accused has been made in the 
Political -Agent's Court or not and the 
Magistrate to whom the warrant is directed 
is bound, under the provisions of sec. 12 of 
the Act 'to execute it and has no authority 
to question the authority or discretion of 
the Political Agent to issue it; a Deputy 
Commissioner, therefore, was hdd to have 
acted legally in ordering a warrant for the 
arrest of a Native Indian subject of His 
Majesty, issued by the Political Agent for 
the Bhopal State, to be executed. 5 0.0. 55, 
Sec. 7 lays down that the Magistrate to 
whom the warrant is addressed shsdl act in 
pursuance thereof and does not require 
Mm to take evidence; hence it is no part of 
his duty to ascertain whether the warrant 
issued under sec. 7 was a legal warrant. [3 
P.E. (Or.) 1909, Bel. on.] 7 Lah. 159=27 Or. 
L.J. 755=1926 Lah. 411. Amenability of 
NTative Indian subject to British Courts for 
ofenees oormdtted beyond India. See 29 P. 
E. 1878 (Or.). A Justice of the Peace, ap- 
ointed under sec. 6 of the Foreign Juris- 
iction and Extradition Act, 1879, has 
power to try an Enropean British subject 
for an offence against the provisions of the 
Mysore M^es Begukvtions, the offence ‘being 
solely against the law of Mysore, but ndt 
coming ^Mn any of the provisions of the 
Penal Code. 26 M. 607=1 Weir IS; 1 Weir 
757« All British subjects, European and 
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Sfative^ In Britisli India^ may be dealt with 
in respect of offence committed in any Na- 
tive State as if such offences liad been com- 
mitted in any place within British India in 
which such subject "may be or may be 
found.” In re-enacting the provision in sec. 
9 of Act XXI of 1879, the Legislature omit- 
ted the words “may be” and retained 
only the words “may be found”. E}e2d, that 
looking to the purposes of these Acts and 
to the fact that the words “may be” “may 
be found”, really mean one and the same 
thing, the alteration in the recent Act was 
merely to avoid redundancy and the expres- 
sion “found” used in it must be taken to 
mean, not where a person is discovered but 
where he is actually present. Where a per- 
son charged with the offence of theft in a 
dwelling-house in Jiojpibtana, being found in 
SirdJii territory, as other Native State, was 
brought from that place to Ahmedabad, and 
was charged before the Oouris there, Ticldf 
tliat those Courts had jurisdiction to try 
him.^ Where it was proved that a place in 
British territory was the home of the accuse 
sed’s parents, and that he himself was bom 
and educated there, and that he only went 
years previously to a Native State for 
purposes of trade, living, during that time, 
sometimes in British territory and sometimes 
in the Native State, AeZd, tihat there was a 
legal presumption in favour of the accused 
being a Native Indian subject of Her Majes- 
ty, and therefore, amenable to the jurisdiction 
of the British Courts. 6 B. 622. (P. 13 B. 

147.) Act XXI of 1879 admits of procee- 
dings being taken in British India, regard- 
ing offences committed in Foreign States 
only on condition that the person cliarged 
is a Native Indian subject of Her Majesty 
and that the Political Agent of the PoreigpQ 
State has given his sanction to proceedings 
being taken in British territory. 5 M 23= 
1' Weir 1; [B. 13 M. 423; 24 B. 287; 1 B. 
Tj.B, 678; 2 Weir 148.] The Political Agent 
has no power to cancel the certificate already 
granted and the subsequent order for the . 
trial of the accused in the Native State 
must be set aside. B. 3 of the BuIch undei' 
^e Indian (Foreign Jurisdiction) Order in 
Ooimcil, 1902 and under sec. 23 of the Ex- 
todition Acfc do not control sec. 188, Gr. P. 
Code. The rule contains a reminder to Poli- 
tJGBl Agents of their duty to consider the 
advisabahty of issuing certificate prior to 
issuing any warrant. A -certificate under 
s^. 188, Or, P. Code, can be issued oven 
already gone out.' 14 
^ruL-E. 377=13 OrXJ. 637=16 I.C. 809. 
sec. 7 applies only to extradition offences 
offence is any offence 
in the first Schedule of the Act. 
Absconding from Jail is not one of the of- 
fenoes mmtmed in that schedule. There- 

issued"^ tL 




Pat. 57 
CrX,J, 


786=66 LO. 517=23 
The ftoccd^c for requisition- 


ing the surrender of emy person accused of 
having committed any offence, not neces- 
sarily an extradition ci'ime, is laid down in 
see. 9 of the Act; but the requisition in such 
a case has to be made to the Government of 
India or to any local Government. No such 
requisition having been made in the present 
case the warrant and arrest were both held 
to be illegal. 1 Pat, 57=3 Pat.L.T. 786= 
66 I.C. 517=23 Cr.L.J. 293. A fugitive cri- 
minal arrested nnder sec. 7 of the Act can 
invoke the action of Government imder sec. 
15 of the Act. 42 Cal. 793=19 aW.N. 221 
=1(5 Cr.L.J. 31=26 I.C. 335. 

Bevision. — ^Where the Magistrate directed 
the surrender of the accused on a procedure 
unknown to Extradition Act, the order is 
open to revision by the High Court. 41 Cal. 
400=14 Cr.L.J. 673=18 O.W.N. 869=21 I. 
C. 993. See also 53 Bom. 149=1929 Bom. 
81. The Chief Court has no power to inter- 
fere In respect of a warrant issued by a poli- 
tical Agent of a Native State under sec. 7 
of Act XV of 1903, on 'the groimds either 
(1) that there is no prima facie case against 
the petitioner or (2) that the circumstances, 
under which that ofiicer was originally mov- 
ed, do not justify him to exercise his power 
under the said section. 9 Or. L.J. 3=3 P. 

B. 1909. See also 56 A. 409=1934 A.L.J. 
556=1934 A. 148. 

Bail. — ^N either the Code of Criminal Pro- 
cedure nor any provision in the Extradition 
Act authorizes a Magistrate to hold a per- 
son to bail to appear before a tribunal in a 
state to which the Act applies. The Magis- 
trate could bind over the prisoner to appear 
before himself, and then, when the prisoner 
had surrendered to his bail, after receiving 
the warrant from the Political Agent for 
the State, could proceed to execute it under 
sec. 7, d- (2), or, if the warrant have been 
duly endorsed by the political agent under 
see. 80 (1) could bind the prisoner over to 
appear at the time and place indicated in the 
warrant. In this case, the warrant had not 
been so endorsed by the Political Agent. 33 

C. 1032=4 CrX.J. 366. 

PKAcrricffi AS TO Bbvision bt High Court. 
— ^In all cases where enquiries are held by 
Magistrates with a view of extraditing ac- 
cused persons, it would be desirable that the 
accused should, if possible, be present there- 
at. Sec. 15 of Act XT of 1903 ousts the 
jurisdiction of the High Court to enquire 
into the propriety of a warrant, but leaves 
open the question- of the High Courtis power 
to interfere with a Magistrate’s action, if it 
was proved that such action was consequent 
upon a .wan-ant issued by a Political Agent 
which was plainly illegal. Per Astdn, J . — 
There is no provision in Act XV of 1903, 
or in the Code of Criminal Procedure or in 
any other law, making an enquiry by a com- 
petent British Court in Biitidi Ijadia into 
the truth of the accusation, whether, in the 
presence of the accused .or otherwise, a con- 
dition precedent to the issue and execution 
of the ^warrant of a PoHtie^ Agent under 
^ec. 7 of Act XV of 1903. 7 B(mL.B. 463 
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8. (1) Where a Political Agent has directed by endorsement on any such 

^ , . . warrant that the person for whose arrest it is issued 

Belease on gnang seen- released on executing a bond with sufficient 

sureties for his attendance before a person or 
authority indicated in this behalf in the warrant at a specified time and place, 
the Magistrate to whom the warrant is addressed shall on such security being 
given release such person from custody. 

(2) ll^en security is taken under this section, 
Magistrate to retain the Magistrate shall certify the fact to the Political 
bond. Agent who issued the warrant, and shall retain the 

bond. 

If the person bound by any sucli bond does not appear at the time 
in case of place specified, the M^strate may, on being 
satisfied as to his default, issue a warrant directing 
that he be re-arrested and handed over to any person 
by the Political Agent to take him into custody. 

In the ease of any bond executed under this section, the Magistrate 
, _ may exercise the powers conferred by the Code of 

Depoat in lieu of bond, Original Procedure for the time being in force in 
and forfeiture o on s. relation to taking a deposit in lieu of the execution 


( 3 ) 

Ee-arrest 

default. 

autliorized 

( 4 ) 


=2 Or.L.J. 439. Wlxere a warrant is issued 
by a Political Agent under sec. 7 its execu- 
tion by the District Magistrate in accor- 
dance with the Act is an executive act, and 
the High Court cannot interfere in revision 
with such execution. The power of the 
Court to interfere otherwise than by way 
of revision, e.g., under sec. 491, Or. P. Code, 
is untouched by this decision, 42 C. 793 — 
26 I.O. 385=19 O.W.N. 221. But 53 B. 
149 below. Execution by the District Magis- 
trate (or the Chief Presidency Magis- 
trate) in British India of a warrant under 
sec. 7 of Extradition Act is not an execu- 
tive act. The Magistrate has judicially to 
consider the matter and decide whether the 
warrant can be executed according to law 
and the order of the Magistrate is subject 
to the revisional powers of the High Court. 
The order can also be interfered with under 
see. 561-A. On proper proceedings being 
taken High Court can also interfere under 
sec. 493. 53 B. 149=31 Bom.L.I&. 62=30 

Cr.L.X 772=1929 B. 81 (42 C. 793. Held. 
too widely stated. 7 Bom-L.R. 463; 41 C. 
400 and 1922 P. 442, Bel. on.) 

Secs. 7 and 8: AP3?LiCABiLia7y and scope 
— Opfbncb under sbo. 395, I. P. Code — ^Pno- 
GEDUEB — ^Magistrate ip bound to report to 
Loc.\i; Government. — Sec. 7 (2) of the Ife- 
tradition Act prescribes the way in which 
warrants in connection with an extradition 
offence referred to in sec. 7 (1) shall be exe- 
cuted. In the case of a warrant under sec- 
395, I. P. Code, the offence being an extra- 
dition offence, sec. 7 (2) applies. See. 8 
does not apply to the ease, because that sec- 
tion does not distinctly specif y that the pro- 
cedure laid down therabi iis for an extradi- 
tion offence. lit only provides that in eithei* 
of these cases the Magistrate, if he feels in- 
clined to do, may report the case to the 
XiOcal Government. 15 P.L.T. 493=1934 P. 
553. 

Secs. 7 and 8-A: Issue op warrant — 


Question ip conditions .were compiiIEd with 
when can be raised. — ^Where a warrant is 
issued by the Agent of the Government of 
India under sec. 7 of the Extradition Act 
directing that a certain person in British 
India should be arrested and d^vered to 
the Police of a Native State the question 
whether the conditions laid down by the Act 
and the rules for the issue of the warrant 
were complied with would not be properly 
the subject of inquiry by the High Court on 
an .application under sec- 491, Or. P. Code, 
but should be raised before the Magistrate in 
British India before whom the person arres- 
ted is produced on an application to him to 
report to the Local Government tinder sec. 
8-A of the Extradition Act. I.L.B. (1939) 
Mad. 744=66 LA. 222=A.I.B. 3939 P.O. 
213= (3 939) 2 MX.J. 406 (P.C.). 

Sec, 8. — ^Where a person was arrested up- 
on a warrant issned by a Political Agent, 
under the Indian Extradition Act surd was 
placed before a Magistrate and such Magis- 
trate passed an order releasing him on bail 
and directing him to appear before the Poli- 
tical Agent on a certain date, although there 
was no endorsement on the warrant, giving 
the Magistrate power to pass such an order. 
Held, that in the absence of such an endor- 
sement under sec. 8 of the Act, the Magis- 
trate had no authority to pass such an order. 
7 C.L.X 171=12 O.W.N. 602=7 Cr.L..T. 198. 
The offence of cheatting is an extradition 
offence so far as British India is concerned 
notwithstanding its omission from Art. 4 of 
the Treaty between the British Government 
and the Hyderabad State. A British Indian 
Magistrate to whom a warrant has been ad- 
dressed under sec- 7 of the Act has no power 
to adimt to bail a person arrested unto it 
apart from the provisions of secs. 8 and 8-A 
43 B. 310=20 B.L.B. 1009=20 Cr-L-J. 34 
=48 I.C. 674. See (Oso 77 LC. 234=25 Or. 
L,X 346=3924 N. 313. 
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. of a bond and with respect to the forfeiture of bonds and tlie discharge of 
sureties. 

Notwithstanding anjihing contained in section 7, sub-section (2), 
Power to report ease for ™ section^ 8, when an accused person arrested in 
orders of Central Govern- accordance with the provisions of section 7 is produced 
meat. before the District Magistrate or Chief Presidency 

Magistrate, as the case may be, and the statement (if 
any) of such accused person has been recorded, such Magistrate may, if be 
■thinks .fit, before .proceeding further report the ease to the -[Central] Govem- 
ment and, pending the receipt of oi’ders on such report, may detain such accused 
parson in custody or release him on his executing a bond with sufficient sureties 
■for his attendance when required. 

9. Where a requisition is made to the Central Government ®[ • • ] 

BeoDiBitions by States not of a^ State not being a Foreign 

being Foreign States. State, for the surrender of any person accused of 

having committed an offence in the territories of such 
State, such requisition shall (except in so far as relates to the taking of evidence 
to show that the offence is of a political character or is not an extradition crime) 
be dealt with in accordance with the 'procedure prescribed by section 3 for requi- 
sitions made by the Government of any Foreign State as if it were a requisition 
made by any such Government under that section : 

Provided that, if there is a Political Agent in or for any such State, the 
■requisition shall be made through such Political Agent. 

10. (1) If it appears to any Magistrate of the first class or any Magistrate 


LEG-. BEF. 

1 Sec. 8-A was inserted by sec. 3 of tbe 
Indian Extradition (Amendment) Act, 1913 
(I of 1913). 

2 Substituted for ^oeaP by A.O., 1937. 

a' Words ^or to any Local Government^ 
omitted by ibid. 


Sec. 8-A: Scope— Eiscketion under— 
Failure to report— Ip illegal.— It is discre- 
tionary with the Magistrate under sec. 8-A 
to report the matter to the Local Govem- 
ment. If he is inclined to hold an enquiry, 
he may do so and then, if he things fit, may 
report the matter to the Local Government. 
The failure to report does not make the pro- 
cedure of the Magistrate illegal. 15 Pat.L. 
T. 493—1934 Pat^. 553. If the person whose 
•extradition is sought is a British subject in 
whose favour the discretion under the 
Treaty might possibly be exercised by the 
Local Government he should raise the point 
before the Bistriet Magistrate who would 
then refer the* matter for the orders of the 
Local Government. 12 Pat. 347=34 Gr.L.J. 
932=1933 Pat. 295. See 43 Bom. 310 and 
77 I.O. 234 (Nag.) cited under sec. 8. See 
also 1938 M.W,N. 1304, 

Sec, 9.— The East Ihdian possessions of 
France are not a foreign State. Th^ are 
excluded from the Treaty arrangements • of 
1876. The provisions of Chapter TE of the 
Extradition Act do not apply to fugitive 
criminals of Chandranagore. The procedure 
for the extradition from British India of a 
fugitive criminal from Chantonagore is to 
be summary. No prdiminary inquiry is ne- 


cessary before his extradition. This is in 
accordance with the Treaty of 1815, 47 0, 37 
=30 C.L.D*. 24=20 Cr.L.J. 739=53 I.C. 147. 
See also 53 Mad. 1023=A.I.B. 3930 Mad. 
981=59 M.L.jr. 278. Extradition . under any 
condition is an invasion of the common law 
right, and when there is a treaty followed 
by a statute recognising the authority, the 
procedure is to be in accordance with the 
Treaty and Statute and no further condition 
can be^ imposed by the Courts. (Ibid,) A 
conviction in British India for an offence 
committed outside its limits is good under 
sec. 9 of Act XXI of 1879.— (Per Garth, 
C.J. Pontifex and Morris, JJ.) 8 0. 985 (F. 
B.) [B. 9 C. 288; 16 Cal. 667]. Procedure 
for requisitioning surrender — ^To whom to be 
made — See 66 1.0. 517. 


Sec, 10; AppLiCAEiUTr and scope.— A 
Magistrate has power to issue a warrant 
under sec. 10 when neither a warrant nor a 
requisition has been received. But an es- 
sential ingredient of that procedure is that 
there must be a warrant. When that proce- 
dure is not followed, and when the arrest is 
effected on nothing except the order of a 
Magistrate, such arrest is illegal. Even if 
the anest were by the police on their own 
responsibility, the provision in sec. 23 must 
be followed and the detention must be 
subject to the restrictions laid down by sec. 
10; otherwise the arrest and detention woxdd 
ill^al and the person arrested and de- 
tained mnst be rdeased on an application 
made by him under sec. 491, Cr. P', Code. >62 
9i^^= 39 O.WJSr. 285=A.IJfc. 1935 Cal. 
122=155 1.0. 537. Under sec. 10 of the Act, 
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« * « . X i ^ empowered by the ^[Central] 'GoTenmeat in this 

a person within the local limits of his 
^^da^oasea inris^otion is accused or suspected of having com- 

mitted an offence in any State not being a Foreign 
State and that such person may lawfully be surrendered to such State or that 
a warrant may be issued for his arrest under section 7, the Magistrate' may if 
he thinks fit, issue a warrant for the arrest of such person on such information 
or complaint and on such evidence as would, in his opinion, justify the .issue of 
a warrant if the offence had been committed within the local ‘limits of his 
jurisdiction. 

(2) The Magistrate shall forthwith report the issue of a warrant under 

T x„ V. section, if the offence appears or is alleged to 

fJrthS * * ^ committed in the territories of a State for 

reported lormTOtn, ^ Political Agent, to such Political 

Agent and in other eases to the [Central] Government. 

(3) A person arrested on a warrant issued under this section shall not, 
limit ot ttme of detea- without the special sanction of the ^ [Central] Govern- 

tion of person arrested. ment, be detained more than two months, unless 

within such period the Magistrate receives an order 
made with reference to such person in accordance with the procedure pres- 
cribed by section 9, or a warrant for the arrest of such person under section 7. 

(4) In the case of a person arrested or detained under this section, the 

provisions of the Code of Criminal Procedure for the 
time being in force relating to bail shall apply in the 
samefmaimer asdf such person were accused of committing in British India the 
offence with which he is chained. 

11. (1) A person accused of an offence committed in Britidi India, not 

being the offence for which his surrender is^^asked^^or 
Surrender of person ac- undergoing sentence under any conviction in British 
cus^ ^f, or nndergoing shsUl not be surrendered in compliance with a 

^ Warrant issued by a Political Agent under section 7 

or a requisition made by or on behalf of any State 
not being a l^oreign State under section 9, except on the condition that such 
person he re-surrendered to the Central Government ® [• •] , on the termination 
of his trial for the offence for which his surrender has been asked: 

Provided that no such condition shall be deemed to prevent or postpone 
the execution of a sentence of death lawfully passed. 


LEG-, EBP. 

1 {Substituted for fLocal* by A.O., 1937. 

2 Words ^or itbe Local GovemuieiLt, as tbe 
case may be' omitted by A,0., 1937. 

jurisdiction is distinctly conferred on tbe 
Magistrates in British India to mahe preli- 
minary enquiries and to take evidence on the 
information given or complaint laid in re- 
gard to offences alleged to have been com- 
mitted by Kative Indian or British subjects 
of TTia Majesty within and beyond the limits 
of ’BritiBh India not being in a Foreign 
State as defined in that Act and to order 
warrant to issue for the arrest of such ac- 
cused ‘persons. 8 Bom.LE. 507 — 4 CtXi.J. 
'49. MagistrSite has power to grant bail to 
an accused who has been arrested in pursu- 
’ance df ’sec. '54 (7) of the Or. P. Code, whom 
he has been ac^ed to retain in eustody, by 
the Di^et Magistrate of a Native State, 
'26 BomXJt. 98^=26 'OrX.iJ. 948=1925 

Qu C. M«*I — 7* 


Bom. 104. 

Per Fawcett, J . — As sec. 57 (7) does not 
apply to arrests in Bombay,, when the ac- 
cused is arrested without warrant in Bom- 
bay, he must be deemed to have been arrest- 
ed under see. 33 (ff). But 

in such a case \mder see. 23 of the Extradi- 
tion Act, the Magistrate has power to grant 
bail, (ibid.) When no extension has been 
asked for or obtained from Government, 
under sub-sec. (3), the continued detention 
of persons arrested becomes illegal, and they 
are therefore entitled to be dis3tiarged from 
custody On their applying for a writ under 
the nature of habeas corpus, 16 PatX.T. 
551=36 Cr.L.J. 1500=1935 Pat. 419. 

Sec. 11. — ^An accused person Who received 
in British territoi^ property stolen in the 
commission of a dacoity in the Indore State 
cannot be surrendered under the warrant of 
the Political Agent at Indore, 14 P.B. 1873 
(Or.). 
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(2) Oh the surrender of a person undergoing sentence tinder a conTiction 
t! — «n in Britisli India, Ws sentence shall be deemed to be 
surreS^ suspended until the date of his re-suiTender, when it 

slian i-evive and have effect for the portion thereof 
which was unexpii'ed at the time of his surrender . 

32. The provisions of this Chapter with reference to accused persons 

Application of Chapter to “y modifications, apply to the 

conTi^d petsans. ease of a person who, having been convicted of an 

offence in the territories of any State not being a 
Foreign State, has escaped into or is in British India before his sentence has 
espir^. 

13. Every person who is accused or convicted of abetting or attempting 
........ to commit any offence shall be deemed, for the pur- 

Abe men and a emp . Chapter, to be accused or convicted of 

having committed such offence, and shall be liable to be arrested and surrendered 
aecorSngly. 

14. It shall he lawful for any person to whom a wamnt is directed in 

pumiancc. of the provisions of this Chapter, to 
LawfulnMs of custody receive, hold in custody and convey the person 

and re-ta^ mentioned in the warrant, to the place named in the 

rant issued under Chapter. 

custody to which he may be delivered in pursuance of snch warrant, he rmy be 
re-tahen as a person accused of an offence against the law of British India may 
be re-taken upon an escape. 

15; The Central Government ^[*,*] m^, by order, stay any proceed- 
ings taken under this Chapter, and may direct any 
Power of Goveimneut to wariunt issued under this Chapter to be cancelled, 
stay proOTedings and to- person for whose arrest sueli warrant has 

charge of person m custody. diseha^ged. 

16. The provisions of this Chapter diall apply to an offence or to an 
1 ne rc.or.tar tn cxtradition offence, as the ease may be, committed 

0 ^^ comiidttS^befoire before the passing of this Act, and to an offence in 
its nmwTnflnnflmflnt . respect of which a Court of British India has con- 

current jurisdiction. 


JL i 




17. .(1) proceedii^s tmder Uiis Chapter, .exhibits and depositions 

■r. • * ;« o:.,i;ior.»> Kf received or taken in the presence of the 

dModtions and PeJ-’SO“ ®gamst whom they are used or not) and copibs 
other documents. tnereot, and official certificates of facts and judicial 

doenments stating facts, may, if duly authenticated, 


be received as evidence. 


(2) Warrants, depositions or statements on oath which purport to have 
been issued, received or taken by any Court of Justice 
Authentication of the outside British Lidia, or copies thereof, and certifi- 
’ cates of, or judicial documents stating the fact of, 

conviction before any such Court, shall be deemed duly authenticated, — 


(a) if the wai-rant purports to be signed by a Judge, Magistrate, or 
officer of the State where the same was issued or acting in or for such State; 

(b) if the depositions or statements or copies thereof purport to be 
certified, under the hand of a Judge, Magistrate or officer of the State where 
the same wei*e taken, or acting in or for such State, to be the original deposi- 
tions or statements or to be true copies thereof, as the case may require; 

(c) if the certificate of, or judicial document stating the fact of, a convic- 
tion purports to be certified by a Judge, Magistrate or officer of the State 
where the conviction took place or acting in or for such State; 

(d) if the warrants, depositions, statements, copies, certificates and 

judicial documents, as the case may be, are authenticated by the oath of some 
witness or by the official seal of a minister of the State where the same were 
respectively issued, taken or given. „ . , , . ;i- • i 

(3) For the purposes of this section, warrant ’ mcludes any judicial 
■neamtion of ^‘warrant.'* document authorizing the arrest of any pei*son aeeus- 

ed or convicted of an offence. 


18. Nothing in this Chapter shall derogate from the provisions of any 
treaty for tiie extradition of offenders, and the pro- 
CShapter not to derogate ge^ure provided by any such treaty shall be fallowed 
from treaties. which it applies, and the provisions of 

this Act shall be modified accordingly. 

CHAPTER lY} 

Rendition or Fugitive Offenders in His Majesty's Dominions. 

19. For the purpose of applying and carrying 
Application of Fugitive into effect in British India the provisions of the Fugi- 
ofeenders Act, 1881. tive Offenders Act, 1881,® the following provisions 

are hereby made: — 

(a) the powers conferred on ‘‘Governors" of British possessions ^[diall 
be powers of the Central Government] ; 


LEU. BEE. 

lAn Order in Council, dated 7tli March, 
3904, has dedared that this Chapter shall be 
recognized and given effect to throughout 
His Majesty’s Dominions and on the high 
seas as if it were a part of Fugitive 
Offenders Act, 1881 (41 and 45 Viet., c, 69). 

2 0oU. Stat., Vol. I. . 

8 Substituted for ‘may be exerciflea by any 
Local Government' by A.O., 1937. 

Sec. 18; Scope op.— There is no deroga- 
tion of the rights of the parties to the treaty 
by allowing one Government with^ the con- 
s^t of the other to obtain extradition of a 
criminal who has committed an offence not 
mentioned in the treaty. A Government or 
a State is entitled if it so wishes, to hand 
over persons" subject to the law of another 


State at the request of that State. In such 
a case there is no derogation to the Sove- 
reign rights of either power. All that sec. 
38 provides is that the Act shall not work 
against the will of either party so as unduly 
to impose any liability on such party. It 
does not prevent their co-operation in a 
friendly action according to the comity of 
nations. 20 S.L.B. 128=27 Cr,L.J. 37 =A- 
J.B. 1926 Sind 126. Sec. 18 provides that if 
some special procedure has been arranged by 
treaty, it may be followed; but if the Gov- 
ernment should choose to exercise the powers 
given by the Act no Municipal Court could 
interfere on the ground that the Govern- 
ment had undertaken to act otherwise by 
treaty. The words “shall not be bound'' in 
Act. V of the Treaty between the East ladia 
Company and Nepal mean that each Govern- 


578 


The ClRiMmAi. Court Manual. 


80 


(b) the powers conferred on a “Snpefior Gbnrt” may be exercised by 
apy Judge of a Bjgh Court; 

(c) the powers conferred on a “Magistrate” may be exercised by any 
Magistrate of the first class or by any Magistrate empowered by the ‘[Central] 
Government® in that behalf; and 

(d) the offences committed in British India to which the Act applies are 

piracy, treason, and any offence punishable under the Indian Penal Code with 
rigorous imprisonment for a term of twelve months or more or with any greater 
punishment. ' >• ; 

CHAPTEE V. 

Offences Committed at Sea. 

20. 'Where the Government of any State outside India makes a requisition 

. for the surrender of a person accused of an offence 
m committed on board any ve^el on the high seas vdiieh 

ted at sea, comes into any port of British India, the ‘[Central] 

Government and any Magistrate having jurisdiction 
such port and authorized by the ‘[Central] Government* in this behalf may 
exercise the powers conferred by this Act. 

CHAPTER VI. 

Execution of Commissions issued by Ceiminal Ooubts outstod « 

Bbitish India. 

21. The testimony of any witness may be obtained in relation to any 

_ . , . ... criminal matter pending in any Court or tribunal in 

any country or place outside British India in like 
outside Tndia manner as it may be obtained in any civil matter 

under the provisions of the Code of Civil Procedure 
for the time being in force with respect to commissions, and the provisions of 
that Code relating thereto ifiiall be construed as if the term “suit” included a 
criminal proceeding: 

. Provided that this section shall not apply when the evidence is required 
for a Court or tribunal in any State outside India other than a British Court 
and the offence is of a political character. 

CHAPTER Vn. 

SuPPUEMBrNTAH 

Pffwer to make rules. , Central Government may make 

rules® to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the forego- 
ing power, such rules may provide for — 

(a) the removal of prisoners accused or in custody under this Act, and 
tiieir control and maintenance until such time as they are handed over to the 
persons named in the warant as are entitled to receive them; 


LEG. REF. 

2 Substituted for Qliocal’ by Ibid, 
sWor notafieatiou by tbe Governmeut of 
'Madras in respect of the City of Madras, 
s6e Mad. R. and 0. ; by the Govt, of Bombay 
see Bom. Govt. Gazette, 1912, Pt. I, p, 982; 
by the Govt, of Bengal, see Calcutta Gazette, 
1915, Pt. I, p. 190; and Local Rul^ and 
Orders. 

MiPor authoriAing '-aie Chief -Presidency 
Magistrate, Calcutta, see C^. Gazette, 1925, 

pt. I, p. m 

s'Por rules, see Gazette of Iii£a, 1904. Pt. 
% p. 364, Genl B. and O. 


meat retaius a right to eserdse its discre- 
tion in the matter of the surrender of its 
anbieets. 12 Pat. 347=34 Cr.L.J. 932= 
1933 P. 295.- 


Sec. 19, Cl. (o)' empowers only a first olass 
Magistrate or any Magistrate ^powered by 
the Local Government in that b^alf to en- 
force the provision of the Fugitive Offendera 
Act 1910 M.Wjy. 568=11 OrX.J. 622= 
8 I.C. 301. 

^0. 22.— See 8 I.G. 301=11 Or.L-T. 622 
=1910 M.W.N, 568. 
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( 6 ) the seizure and disposition of any property which is the subject of, 
or required for proof of, any alleged offence to which this Act applies; 

(c) the pursuit and arrest in British India, by officers of the Government 
or other persons authorized in this behalf, of persons accused of offences com- 
mitted elsewhere; and 

(d) the procedure and practice to be observed in extradition proceedings, 
(3) Rules made under this section shall be published in the Official 

Gazette and shall thereupon have effeet as if enacted by this Act. 

23. Notwithstanding anything in the Code of Criminal Procedure, 1898, 
Detention of persons any person arrested without an order from, a Magis- 

arrested under section 54, trate and without a warrant, in pursuance of the 
danse seventhly, Act V of provisions of section 54, clause seventhly, of the said 

Code, may, under the orders of a Magistrate within 
the local limits of whose jurisdiction such arrest was made, be detained in the 
same manner and subject to the same restrictions as a person arrested on a 
warrant issued by such Magistrate under section 10 . 

24. [EepcalsJ\ Repealed by section c and 8ch. II of the Repealing and 
Amending Act, 1914 (X of 1914) . 

the first schedule. 

Extradition offences. 


[See section 2, clause (i), and Chapter III {Surrender of fugitive criminals 
in case of States other, than Foreign States)^ 

[The sections referred to are the sections of the Indian Penal Code.] 

Frauds upon creditors (section 206). 

Resistance to arrest (section 234) . 

Offences relating to coin and stamps (sections 230 to 263-A) . 

Culpable homicide (sections 299 to 304) . 

Attempt to murder (section 307), 

Thagi (sections 310, 311). 

Causing miscarriage, and abandonment of child (sections 312 to 317). 

Causing hurt (sections 323 to 333) . 

Wrongful confinement (sections 347, 348).^ 

Kidnapping and slavery (sections 360 to 3-73) . 

Rape and unnatural offences (sections 375 to 377) . 

Theft, extortion, robbery, etc, (sections 378 to 414) . 


Sec. 23 (3). — Kules made under see. 23 (3) 
by the Governor-General in Council and pub- 
lished in the Gazette of India must be treat- 
ed as if they are sections enacted by the 
Act itself. 134 1.0. 594=32 Cr.L.J. 1243= 
1931 O. 394. Idule No. 3 of the "Stales for 
the apprehension, demand and sun'ender of 
persons charged with, heinous crimes” con- 
tained in the treaty with Junma State, pub- 
lished in the Chief Courtis Book Circular 
XXXrV (c) does not confer a lawful autho- 
rity upon the District Magistrate as such to. 
take proceedings and ]?ass an order upon an 
application by a Poreign State for extradi- 
tion of a subject of that Stato, Under that 
rule, it is competent for the Government to 
give direction to Us executive oflBLcers not- 
withstanding that they may be Magistrates. 
21 P,Bi. 1886; Or, (B., 4 P.B. 1870r OrO (F.’ 
18 aW.N. 869=41 0. 400=14 OrX.J. 673,; 

21 I.O. 993). Where an offence has 
been registered in Khairpur State and State 
Police Officer lodges information of ofBence 
at a Sind Police^ Station. Sind Police Offi- 
cers, cannot enter a. house and search either 
person or property without the intervention 
of a Magistrals, lujr can th^ hand over the 
property, se^iselisd.* to sthev State pplice with- 


out first handing it over to the Magistrate. 
30 S.L-B. 210=37 Or.L.J. 1068=1936 Sind 
153. Where it is suggested that the true 
object of the extradition is to charge the ac- 
cused person with political offences which 
would not be extraditable, a bogus trial of 
the offences in respect of which the extradi- 
tion is- made falls within B. 7 of the Buies 
framed under see. 22 of the Extradition Act, 
and makes it the duty of the Political Agent 
in such an event, to demand the restoration 
of the pn'soners to his custody. 66 I.A 223 
=T.L.E. (1939) Mad. 744=A.I.B, 1939 P.C. 
213= (1939) 2 M.L.J. 406 (P.C.). 

Sec, 23: Applicability — ^Abrest without 
WAiiBANT. — Sec. 23 of the Extradition Act 
refers only to cases of persons arrested 
under see, 54, cl. 7 of the Cr. P, Code, that 
is, persons arrested not only without a war*- 
rant hut also without an Oder from a Magis- 
trate. 39 C.W.N. 285=62 C. 399=36 OrX. 
X 794=1935 C. 122. 

Power to grant Bail. — Magistrate has 
power to grant bail to an accused who has 
beep, arrested in pursuance of sec. 54 (7) of 
the Or. P, Code, whom he Im.been asked to 
retain in custody, by the District MpgJStiate 
of a Native State. 1925 Bom. 104. 
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Cheating (sections 415 to 420). 

Fraudulent deeds, etc. (sections 421 to 424) . 

Mischief (sections 425 to 440) . 

Lurking house-trespass (sections 443, i[444]). 

Forgery, using forged documents, etc. (sections 463 to 477-A) . 

2 [Desertion from any unit of (Indian States Forces)® declared by the Central Gov- 
ernment, by notification in the Official Gazette, to be a unit desertion from which is an 
extradition offence;] 

Piracy by law of nations. ■ , ... 

Sinking or destroying a vessel at sea, or attempting or conspiring to do so. 

Assault on board a ship on the high seas with intent to destroy life or to do grievous 
bodily harm. 

Revolt or conspiracy to revolt by two or more persons on board a ship on the high 
seas against the authority of the master. , ^ . 

Any offence against any section of the Indian Penal Code or against any other law 
which may, from time to tim^ be specified by the Central Government b}' notification in the 
Official Gazette either generally for all States or specially for any one or more SStates. 
THE SECOND SCHEDULE. 

[EnactnientSi f{epeale<l\. Repealed by the Repealing and Amending Act, 1914 
^ (Z 0/1914). 


THE EXTRADITION ACT, 1870 (33 AND 34 VIC, C. 52). 

CONTENTS. 


Sections. 

1. Short title. 

2. Where arrangement for surrender of 

criminals made. Order in Council to apply 
Act. . , 

3. Restrictions on surrender of crimi- 
nals. 

4. Provisions of arrangement for sur- 
render. 

5. Publication and effect of order. 

6. Liability of criminal to surrender. 

7. Order of Secretary of State for issue 
of warrant in United Kingdom if crime is 
not of a political character. 

8. Issue of warrant by Police Magistrate 
justice, etc. 

9. Hearing of case and evidence of poli- 
tical character of crime. 

10. Committal or discharge of prisoner, 

11. Surrender of fugitive to foreign state 
by warrant of Secretary of State. 

12. Discharge of persons ajpprehended if 
not conveyed out of United KUigdom within 
two months. 

13. Execution of warrant of police magis- 


Sections. 

trate. 

14. Depositions to be ewdenee. ^ 

15. Authentication of depositions and 
warrants. 

16. Jurisdiction as to crimes committed 
at sea. 

17. Proceedings as to fugitive criminals 
in British Possessions. 

1$. Saving of laws of British possessions. 

19. Criminal surrendered by foreign state 
not triable for previous crime. 

20. As to use of forms in second sche- 
dule. 

21. Revocation, etc,, of Order in Council. 

22. Application of Act in Channel Islands 
and Isle of Man. 

23. Saving for Indian treaties. 

24. Power of foreign state to obtain evi- 
dence. 

25. Foreign state includes dependencies. 

26. Definition of terms. 

27. Repeal of Acts in 3rd schedule. 

SCHEDULES. 


[9^^ August, IST'O. 

An Act for amending the Law relating to the extradition of Criminals.* 

[Preamble.] 

Pbeliminaiy. 

1. This Act may be dted as The Extradition 
Act, 1870. 

2. Where an aipngement has been made with 

any foreign state with respect to the surrender to 
such state of any fugitive criminals. Her Majesty 
may by Order in Council, direct that this Act shall 
apply in the case pf such foreign state. 

liEG. BEF. sTliese words were sabsQtated by see. ^2 

1 These flgores were snbstitnted for the of the Indian Extrsditiim (Amendment) 
figures "446” by see. 2 snd Soh. I of ths Act, 1922 (XVI of 1922), 

Bqpealil^' and Amending Act 1914 (X of s Snbstitnted by Act Ym of 1930. 

^14). sExtended by Aet IX of 189S, see. 2. 


Short title. 


Where arrangement for 
surrender of criminals 
made, Order in Council to 
apply Act. 
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I'iiE Extradition Act (1870). 


O’" ^y subsequent order limit the onera- 
bon of the order and restrict the same to fugitive criminals who are in or^sus- 
pejed of being m the prt of Her Majests^’s dominions specified in Se wdS 
and render the operation thereof subject to such conditions, ^SpfenfS 
qualifications as may be deemed expedient. ’ excepnons ana 

A such_ order shall recite or embody the terms of the arraneement 

and shdl not remain in force for any longer period than the arrangement ^ ' ’ 

Evepr su^ order shaU be laid before both Houses of P^liament with- 
in six weeks after n is made, or, if Parliament be not then sitting, vdSk sk 


Restrictions on surrender 3. The following . restrictions shall be observ- 
ot criminals. _ ed with respect to the surrender of fugitive criminals : 

(1; A fugitive criminal shall not be surrendered if the offence in respect 
ot which his surrender is demanded is one of a political character or if he prove 
to the satisfaction of the police magistrate or the court before whom he is brought 
on habe^ corpus or to the Secretary of State, that the requisition for his surrender 
has m fact been made with a view to try or punish him for an offence of a political 
character ; 

(2) A fugitive criminal shall not be surrendered to a foreign state unless 
provision is made by the law of that state or by arrangement, that the fugitive 
criminal shall not, until he has been restored or had an opportunity of reluming 
to Her Majesty’s dominions, be detained or^tried in that foreign state for any 
offence committed prior to his surrender other than the extradition crime proved 
by the facts on which the surrender is grounded ; 

(3) A fugitive criminal who has been accused of some offence within 
English jurisdiction not being the offence for which his surrender is asked, or is 
undergoing sentence under any conviction in the United Kingdom, shall not be 
surrendered until after he has been discharged, whether by acquittal or on expira- 
tion of his sentence pr otherwise ; 


(4) A fugitive criminal shall not be surrendered until the expiration of 
fifteen days from the date of his being committed to prison to await his surrender. 

Provisions of arrange- ^ Order in Council for applying Ihis Act in 

ment for surrender. ^ of any foreign state shall not be made unless 

the arrangement—: 

(il) provides for the determination of it by either parly to it after the 
expiration of a notice not exceeding one year; and 

(2) is in conformity with the provisions of this Act, and in particular 
with the restrictions on the surrender of fugitive criminals contained in this 
Act. 


Publication 

order. 


and effect of 


5. When an order applying this Act in the case of any foreign state has 
been published in the London Gazette, this Act, aft^ 
the date specified in the order, or if no date is speci- 
fied, after the date of the publication, shall, so long as 
the order remains in force, but subject to the limitations, restrictions, conditions, 
exceptions, and qualifications, if any, contained in the order, apply in the oas:.’ 
of such foreign state. An Order in Council shall be conclusive evidence that the 
arrangement therein referred to complies with the requisitions of this Act and 
that this Act applies in the case of the foreign state mentioned in the order, and 
the validity of such order shall not be questioned in any legal proceedings whatever. 


Sec. 3. — subject of a state other than 
the state claiming surrend-er or the state on 
which the claim for surrender is made is 
liable to extradition. (1882) 9 Q.B.D. 93; 
(1882) 10 Q.B.D. 76. It is not necessary that 
the '^fugitive’' ^otild be physically present 
in the country in which the crime is com- 


mitted. (188^) 53 LX (M.C.) 157; (1923) 
1 K.B. 24; (1881) 46 L.T. 595 (N.) 
cliarged” — ^Meaning of. 8ee (1907) 2 K3. 
861; (1898) 14 T.L.B. 252. 

Sec. 3 (2).— flfee (1872) 42 LX (Q3.) 17; 
(1902) 18 TX.B. 231. 
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6. Where this Act applies in the case of any foreign state, every ft^live 
T . , , .... criminal of that state who is in or suspected of being 

Siurmder in any part of Her Majesfy’s dominions, or that part 

which is specified in the order applying this Act, (as 
the case may be,) shall be liable to be apprehended and surrendered in manner 
provided by this Act, whether the crime in respect of which the surrender is 
sought was committed before or after the date of the order, and whether there, 
is or is not any concurrent jurisdiction in any court of Her Majesty’s dominions 
over that crime. 


7 . A requisition for the surrender of a fugitive criminal of any foreign 
state, who is in or suspected of bemg in the United 
Kingdom, shall be made to Secretaiy of State by some 
person recognised by the Secretary of State as a 
diplomatic representative of that foreign state. A 
Secretary of State may, by order under his hand smd 
seal, signify to a police magistrate that such requisi- 
tion has been made, and require him to issue his warrant for the apprehension 


Order of Secretary of 
State for issue of -warrant 
in United Kingdom if crime 
is not of a political charac- 
ter. 


of the fugitive criminal. 

If the Secretary of State is of opinion that the offence is one of a political 
character, he may, if he thinks fit, refuse to send any such order, and may also 
at any time order a fugitive criminal accused or convicted of such offence to be 
discharged from custody. > 

8. A warrant for the apprehension of a fugitive 
Issue of_ -warrant by criminal, whether accused or convicted of crime, who 
gice magistrate, justoce, suspected of being in the United Kingdom, 

may be issued — 

(1) by a police magistrate cm the receipt of the said order of the 
Secretary of State, and on such evidence as would in his opinion justify the 
issue of the warrant if the crime had been committed or the criminal convicted 
in England ; and 

(2) by a police magistrate or any justice of the peace in any part of the 
United Kingdom, on such information or complaint and such evidence or after 


Sec. 6 . — See 36 and 37 Vic., c, 60, sec. 2. 
The crime must be within the treaty under 
whi'ch application for surrender is made; 
[(1877) 3 Q.B,D. 42; (1896) 1 Q.B. 509]; it 
must be against the general law. [(1865) 6 
B. & S. 522] and it must be a crime under 
the Extradition Acts. [(1896) 1 Q.B. 509]. 
Biiacy by a Chinese on Board a Ereneh Ship 
was hdd not to justify surrender of the cul- 
prit to China. [(1873) L.B. 5 P.C. 179], 
Sec. 7.-— (1896) 1 Q3.P. 230 (as to 
discretion of Secretary of State). 

SBa- 8.— Before issue of warrant there 
miiat be some evidence but very little will do. 
(1882) 9 QB.I). 701 (706). Per 
(191^ 3 K.B. 424 (accused arrested in Eng- 
land on a charge fi^m which he had. already 
been discharged in India). 

''Apprehension" includes detention of a 
erson already in custody. (1882) 9 QJBfD. 
01 CAi. The warrant should be in the, pres- 
cribed form. It need not describe the of^ 
ence with great strictness, but the charge 
may be mentioned in general terms. (1878) 
4 Ex. B. 63; (1883) 48 L.T. 120; (1881) 46 
L.T: 595 (N.). As to who should malce re^ 
quiaition for warrant, gee (1912) 2 K3. 578. 
As to arrest without warrant, see (1882) 9 
QBJ). 701 (C.A.). Magistrate has power to 
adjourn the hearing and remand. See (190^ 


A. O. 128 (P.C.); (1901) 1 KB. 764. 

Political offences.— As a general rule a 

fugitive ciminal may not be surrendered if 
•the offence for which his extradition is de- 
manded is one of a political character. This 
expression (offence of a poUtiGol cha/racter) 
is to be interpreted as meaning that fugitive 
criminals are not to be surrendered for ex- 
tradition crimes if those crimes were inci- 
dental to or formed part of political distur- 
bances. (1891) 1 Q.B. 149. The decision of 
the Magistrate upon this point is subject to 
review by the Court on an application for 
meas corpus. (Ibid)} (1902) 71 LJ. (K 

B. ) 935. A bare statement by the accused 
that he is a political refugee, unsupported 
by any evidence is not sufficient to- entitle 
the Court , to order a writ of habeas corpus, 
(1916) 2 K3. 743: Crimes committed by 
anarchists are not regarded as political of- 
fences, as, in order to constitute an offence 
of a political iffiaractery there must be two; or 
more parties in the State each seeking to ixn- 
pose. the Government of their own choice on 
the other, and the act done must be commit- 
ted not for private or personal reasons but 
in pursuance of that subject. (1894) 2 QJ3w 
415; Hails. Laws of England,' 2nd Edn., Vol. 
XrV, p. 538; (note). 
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Hearing of case and evi- 
dence of political charac- 
ter of crime. 


such proceedings as would in the opinion ,of the person issuing the warrant justify 
the issue of a warrant if the crime had be^ committed or me criminal convicted 
in that part of the United Kingdom in which he exercises juris^ction. 

Any person issuing a warrant under this section without an order from a 
Secretary of State, shall forthwith send a report of the fact of such issue 
together with the evidence and information or complmnt, or certified copies 
thereof, to a Secretary of State, who . may, if he thinks fit, order the warrant to 
be cancelled, and the person who has been apprehended on the warrant to be 
discharged. , , , . , . , , 

A fugitive criminal, when apprehended on a warrant issued without the 
order of a Secretary of State, shall be brought before some person having power 
to issue a warrant under this section, who shall by warrant order him to be brought 
and the prisoner shall accordingly be brought before a police magistrate. 

A fugitive criminal apprehended on a warrant issued without the order 
of a Secretary of State shall be discharged by the police magistrate, unl^ the 
police magistrate, within such reasonable time as, with reference to the circum- 
stances of the case, he maj fix receives from a Secretary of State _an^ order 
signifying that a requisition has been made for the surrender of such criminal. 

9. When a fugitive criminai is brought before the police m^strate, the 

police magistrate shall hear die case in the same 
manner, and have the same jurisdiction and powers, 
as near as may be, as if the prisoner were brought 
before him charged with an indictable offence com- 
mitted in England. . , , . : v * j 

The police ma^strate shall receive any evidence which may be tend»ea 
to show that tie crime of which the prisoner is accused or alleged to have been 
convicted is an offence of a political character or is not an extradihoii crime. 

10. In the case of a fugitive criminal accused of an extradition ci^e, it 

. the foreign warrant authorizing the arrest of sum 
Coi^ittal or discharge jg ^i„Iy authenticated, and such evidence is 

of prisoner. produced as (subject to the provisions of this Act) 

would, according to the law of England, justify- the committal for tpf 
prisoner if the crime of which he is accused had been committed m Englan^th 
police magistrate shaU commit him to prison, but otherwise shaU order him to 

be dsctorged. ^ fugitive criminal alleged to have been convicted of an 

Ayt^-adirinti Crime, if such evidence is produced as (subject to die provisions of 

Sec. 9. — ^Miere omission to give formal 
proof of the Order in Council which contain- 
ed nothing that could assist the prisoner do^ 
not entitle the prisoner to rdease. (1914) 1 
K B. 77, ■ also (1877) 3 Q.B.B. 42 Id^- 
tity of the person who has been arrested w^n 
.the person accused must be established by 
evidence which the Magistrate can joce]^, 

(1866) 2 Ch. App. 47 (L.C.)j (1907) 2 K,B. 

157 at p. 364. As to the necessity of 
fade proof of guilty see (1885) 58 (^ 

C.^ 42 ; (1913) 48 L.X 371 (Hals, Laws of 
Bngland, 2nd Ed.# Vol. XrV, p. 532)5 (1911) 

2 K.B. 82. It is the duty of the Magistrate 
to hear evidence given on behalf of the ac- 
cused, (1903) 20 T.L.R. 121; and the ac- 
cused may himself give evidence. (1900) 

Times, April 30. The accused person may 
call evidence of his nationality . when t^t 
Question is material. (1888) 68 L.J. (M.O.) 

42; (1907) 6 Sol, Jo, S71; also eydeaoe of 
■ aKbi. (Cliajfee’s Law of Extradition, 4a 
Ed.; p. 852 cited in Hals. Laws of Bngtod, 

2nd Ed., VoL XCV, p. 538). Aa to the pwWBr 

Cii.C,M.«I“-73 


of Magistrate to impound goods, aCa (18M) 

1 Q.B. 420j (1902) '2 KB. 312. M ^ rales 
of procedure and evidence in trial of offen- 
ders surrendered by a foreign state, se& 
(1886) 16 Cox. 0. O. 107. As to the proce- 
dure where demand for an offender is 
made by more than one state, see 
(1900) Times, April 30 (B. v. Kams,) ^ The 
Magistrate before whom a fugitive criu^al 
is brought may admit him to bail pendi^ 
the inquiry. (1898) 2 Q.B. 615. 
herent power to admit to bail is 
and has long been exercised by the Court ; 
and if the legislature had meant to curtan 
or circumseril^ this well-known power, tnexr 
intention woiald have been carried out by 
press enactment.” Per Lord ^ . 

%ee aUo (1895) Times, March 145 (1^08) 
Times, November 18 (also power to remaud 
and admit to bail as many times as neces- 
sary). See also (1922) 128 L.T. W3. 

Sec. 10,— As to discharge after oouurnttai, 
see (1912) 3 K.B* 190. 
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this Act) would according to the law of England, prove that the prisoner was 
convicted of such crime, the police magistrate shall commit him to prison, but 
otherwise shall order him to be discharged. 

If he commits such criminal to prison, he shall commit him to the Middle- 
sex House of Detention, or to some otlier prison in Middlesex, there to await the 
warrant of a Secretary of State for his surrender, and shall forthwith send to a 
Secretary of. State a certificate of the committal, and such report upon the case 
as he may think fit. 

11. If the police magistrate commits a fugitive 
Surrender of fugitive to criminal to prison, he shall inform such criminal that 
foreign stale by warrant of he will not be surrendered until after the expiration 
Secretary of State. of fifteen days, and that he has a right to apply for a 

writ of habeas corpus. 

Upon the expiration of the said fifteen days, or, if a writ of habeas corpus 
is issued, after the decision .of the Court upon the return to the writ, as the case 
may be, or after such further period as may be allowed in either case by a Secre- 
tary of State, it shall be lawful for a Secretary of State, by warrant under his 
hand and seal, to order the fugitive criminal, if not delivered on the decision of 
the Court, to be surrendered to such person as may in his opinion be 4^1y autlio- 
rized to receive the fugitive criminal by the foreign state from which the requi- 
sition for the surrender proceeded, and such fugitive criminal shall be surrendered 
accordingly. 

It shall be lawful for any person to whom such warrant is directed and for 
the person so authorized as aforesaid to receive, hold in custody, and convey 
within the jurisdiction of such foreign state the criminal mentioned in the warrant; 
and if the criminal escapes out of any custody to which he may be delivered on or 
in pursuance of such warrant, it shall be lawful to re-take him in the same manner 
as any person accused of any crime against the laws of that part of Her Majesty^s 
dominions to which he escapes may be re-taken upon an escape. 


12. If the fugitive criminal who has been committed to prison is uot 
surrendered and conveyed out of the United King- 
Discharge of persons ap- dom within two months after such committal, of if a 
prehended if not ^nveyed qJ habeas corpus is issued, after the decision of 

SLf the Court ^ » tte writ, it « be 

lawful for any judge of one of Her Majesty s 
Superior Courts at Westminster, upon application made to him by or on behalf 
of the criminal, and upon proof that reasonable notice of the intention to make 
such application has been given to a Secretary pf State, to order the criminal to 


be discharged out of custody unless sufficient cause is shown to the contrary. 

13. The warrant of the police magistrate issued in pursuance of this Act 

, may be executed in any part of the United Kingdom 
Execution of -warrant ot manner as if the same had been originally 

po 1 e m gi r . issued or subsequently indorsed by a justice pf the 

peace having jurisdiction in the place where the same is executed. 

14. Depositions or statements on oath taken in a foreign state and copies 

TN of such original depositions or statements and foreign 

Depositions to be evi- j 4 . 1 .../ 


certificates of or judicial documents stating the' fact 
of a conviction, may, if duly authenticated, be received 


in evidence in proceedings under this Act. 


Sec. 11, — A plea that the demand for sur- 
render is not made in good faith or in the 
interests of justice can only be addressed to 
tlie Secretary of State and the Court wiU 
not permit arguments on that point. (1896) 
1 Q3. 108 at p. 115, As to procedure in 
case' of a fugitive criminal ch^ged with two 
ofCences, one of which alox\e is an extradi- 
tion crime, see (1902) 18 TX.B. 231. As 


to contents of the warrant of eommittaly see 
(3892) 8 T.L.B. '283; (1896) 1 Q.B. 509; 35 
L. Jo. 173; (1902) 18 T.L.B. 231. AppUca- 
tion for writ of habeas corpus may be made 
by the piisoner to test the valifflty of his 
commitment. (1882) 9 Q.B.B. 93; (1885) 16 
Q.B.D. 487 (492); (1914) 1 KB. 77. But 
see (rilfo 66 ' LA. 222=(1939) 2 M.L.J. 406 
'(P 4 O.); C1S96) 1 Q-B. 509, 



S. 17] 


The ExTjRABmoN Act, 1870. 


, Jurisdiction as to crimes 
committed at sea. 


579 

15. Foreign warrants and depositions or statements on oath, and copies 

Autlieiitication of depo- ^ certificates of or judidal docummts 

sitions and warrants. statmg the fact of a conviction, shall be deemed dulv 

j. j • . , authenticated for the purposes of Uiis Act if aiitVipnt; 

cated in im^er provided for the time being by kw i authenticat^ as fo^tS- 

, , f warrant purports to be signed by a judge, magistrate or officer 

of the foreign state where the same was issued ; ^ ® or otncer 

*•« j ^ d^sitions or statements or the copies thereof purport to be 

certfied under the- hand of a judge, magistrate, or officer of theSSi st^l 
where the same ivere t^en to be the original depositions or statements, or to be 
true copies thereof, as the case may require, and 

(3) If the certifi^te of or judickl document stating the fact of convic- 
tion pu^orts to be certified by a judge, magistrate, or officer of the foreign state 
wh«e the conviction took place ; and 

if in every case the warrants, depositions, statements, copies, certificates, and 
judicial docunients (as the case may be) are authenticated by the oath of some 
wtoess or by being sealed with the official seal of the minister of justice, or some 
other minister of state: .^id all courts of justices, and magistrates shall take 
judicial notice of such official seal and shall acknit the documents so authenticated 
by it to be received in evidence without further prpof. 

Crimes committed at Sea. 

16. Where the crime in respect of which the surrender of a fugitive cri- 
minal is sought was committed on board any vessel 
on ^ the high seas which comes into any port of the 

^ United .Kingdom, the iollowing provisions shall have 

(^) This Act shall be construed as . if any stipendiary magistrate in 
England or Ireland, and any sheriff or sheriff substitute in Scotland, were substi- 
tuted for the police magistrate throughout this Act, except the pari relating to 
the execution of the warrant of the police magistrate : 

(2) The criminal may be committed to any prison to which the person 
committing him has power to commit persons accused of tihe like crime : 

(3) If the fugitive criminal is apprehended on a warrant issued without 
the order of a Secretary of State, he shall be brought before the stipendiary 
rnagistrate, sheriff, .or sheriff substitute who issued the warrant, or who has juris- 
diction in the port where the vessel lies, or in the place nearest to that port. 

Fugitive Criminals in British Possessions. 

17. This Act, when applied by Order in Council, shall, unless it is other- 

wise provided by such order, extend to every 

possessions. out this Act the British possession were substituted 

for the United Kingdom or England, as the case may 
require, but with the following modifications, namely: 

(1) The requisition for the surrender pf a fugitive criminal who is in 
or suspected of being in British possession may be made to the Governor of that 
British possession by any person recognised by that governor as a consul-general, 
consul, or vice-consul, or (if the fugitive criminal has escaped from a colony or 
dependency of the foreign state on behalf ef which the requisition is ‘made) as 
the Governor of such colony or dependency : 

(2) Nor warrant of a Secretary of State shall be required, and all powers 
vested in or acts authorized or required to be done under ffiis Act by the police 
magistrate and the Secretary of State or eithdP of them, in relation to the surrender’ 
of a fugitive criminal, may be done by the Governor of the British possession 
alpne : 

•(3) Any prison in the British possession may be substituted for a prison 
iaMidffiesex: . ' . 
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(4) A judge of any court exercising in the British possession the like 
powers as Ae Court of Queen’s Bench exercises in England may exercise the 
power of discharging a criminal when not conv^ed wthin two months out of 
such British possession. 

18. If by any law or ordinance, made before or after tlie passing of this 

Saving of laws of British legislature of py British possession, pro- 

possessions. vision IS made for carrying into effect iidthin such 

possession the surrender of fugitive criminds who 
are in or suspected of being in such British possession, Her Majesty may, by the 
Order in Council applying this Act in the case of any foreign state, or by any 
subsequent order, either 

suspend the operation within any such British possession of this Act, or 
of any part thereof so far as it relates to such foreign state, and so long as such 
law or ordinance continues in force there, and no longer ; 

jor direct that such law or ordinance, or any part thereof, shall have effect 
in such British possession, with or without modifications and alterations, as if 
it were part of this Act. 

. General Provisions. 

19. Where, in pursuance of any arrangement with a foreign state, any 

- . . , , , . person accused or convicted of any crime which, if 

for previous crime. described in the first schedule to this Act, is surren- 

dered by that foreign state, such person shall not, 
until he has been restored or had an opportunity of returning to such foreign 
state, be triable or tried for any offence'committed prior to the surrender in any 
part of Her Majesty’s dominions other than such of the said crimes as may be 
proved by the facts on which the surrender is grounded. 

20. The forms set forth in the second schedule to this Act, or forms as 

’ _ near thereto as circumstances admit, may be used in 

serok*scliedufcf ' “ which such forms refer, and in the case 

of a British possession may be so used, mutatis mut~ 
andis, and when used shall be deemed to be valid and sufficient in law. 

21. Her Majesty may, by Order in Council, revoke or alter, subject to the 

. restrictions of this Act, any Order in Council made 
OrdeMf Council in pursuance of this .Act, and all the provisions of 

this Act with respect to the original order shall (so 
far as applicable) apply, mutatis mutandis, to any such new order. 

22. This Act (except so far as relates to the execution of warrants in the 

Channel Islands) shall extend to the Channel Islands 
iVpplication of Act in and Isle of Man in the same manner as if they were 
Islands and Isle of ^f the United Kingdom; and the Royal Courts 

, , . . of tbe Channd Islands are hereby respectively 

authorized and required to register this Act. 

23. Nothing in this Act shall affect the lawful powers of Her Majesty or 

, Saving for Indian trea- Governor-General of India ^[or, as the case 

“ay be, ,o‘f the Governor of Burma] * *] to malfp 
nat-ivp rv.. « •ti, .. 1 . extradition of criminals vsrith Indian 

States conterminous with British India 

Sther hS. nr a* ®^®^*10“ *® provisions of any such treaties made 

either before or after the passing of this Act 

24. The testimony of any witness may be obtained i n relation to any cri- 

1 Xnaerted by fbe Govt oi liidia (Adap. of by iHd. 
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min3.1 tn&ltcr pending in sny Court or tribunal in a 
Power of forei^ state to foreign state in like manner as it may be obtained in 

relation to any civil matter under the Foreign Tribu- 
R.mgaom. Evidence Act, 1856; 

, and all the proidsions of that Act shall be construed as if the term civil 
matter included a criminal matter, and the term cause included a proceeding 
ag^ainst a criminal : Provided that nothing in this section shall apply in the case 
of any criminal matter of a political character. 

25. For the purposes of this Act, every colony, dependency, and consti- 
_ tuent part hf a foreign state and every vessel of that 

Foreign slate includes gj^^lj (except where expressly mentioned as 

dependencies. ^ 

jurisdiction of and to be part of such foreign state. 

Definition of terms. • ' Otherwise 

' requires, — • 

The term "British possession” means any colony, plantation, island, terri- 

« British possession**: °\ setil^t wito Her Majesty’s doranions, 

and not within the Umted Kingdom, the Channel 
Islands and Isle of Man; and all colonies, plantations, islands, territories, and 
settlements under one legislature, as hereinafter defined, are deemed to 
be one British possession : 

The term “legislature” means any person or persons who can exercise 
“Legislature” : legislative authority in a British possession, and 

- where there are local l^slatures as well as a central 
legislature means the central legislature only; 

The term "governor” means any person or persons administering the 
“Governor”: Government of British possession, ]: 

The term “extradition crime” means a crime which, if committed in 
England or within English jurisdiction, would be one 
of the crimes described in the first schedule to this 

Act: 

The terms ‘"conviction” and "convicted” do not include or refer to a con- 
. . ,, viction which under foreign law is a conviction for 

‘Conviction*; contumacy, but the term "accused person” includes 

a person so convicted for contumacy : 

The term "fugitive criminal” means any person accused or convict^ of 

. . . an extradition crime committed within the jurisdic- 

“Fugitive cnmina . ^^Jiq jg qj. jg suspected of 

in some part of Her Majesty’s dominions; and the term "fugitive ' crimi- 

IJCUXg . jr - f •Prkfaiem e+ofp” triAaric q ftlCPifiVA rrn'nTTial 


“Extradition crime”: 


“Fugitive criminal of a 
foreign state”: 

“Secretary of State”: 

The term "police 

“Police Ma^strate”: 
“Justice of the peace” 


“Warrant’ 


nal of a foreign state” means a fugitive criminal 
accused or convicted of an extradition crime com- 
mitted within the jurisdiction of that state: 

The term "Secretary of Slate” means one of 
Her Majesty’s Principal Secretaries of State: 
magistrate”, means a chief magistrate of the metro- 
politan police courts, or one of the other magistrates 
of the metropolitan Police Court in Bow Street. 

The term "justice of the peace” includes in 
Scotland any sheriff, sheriff’s substitute, or magis- 
trate: ' 

The term "warrant” in the case of any fordgn 
state, includes any judicial document authorizing the 
arrest of a person accused or convicted of crime. 


LEG. EBP. aay pan of India’ omitted by i-0., 1937. 

1 The words ’and fndndea the Governor of 
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Repeal of Acts, 

27. The Acts specified in the third schedule to this Act are hereby repealed 
as to the whole of Her Majesty's dominions ; and this 
Repeal of Acts in third (with the exception of anything contained in it 

schedule. which is inconsistent with the treaties referred to in 

the Acts so repealed), shall apply (as regards crimes committed either before 
or after the passing of this Act) in the case of the foreign states with which those 
treaties are made, in the same manner as if an Order in Council referring to such 
treaties had been made in pursuance of this Act and as if such order had directed 
that ever}^ law and ordinance which is in force in any British possession with 
respect to such treaties should have effect as part of this Act. * *], 

FIRST SCHEDULE. [=] 

List op Crimes. 

The following list of crimes is to be construed according to the law existing in 
England, or in a British possession (as the case may be), at the date of th'e alleged crime, 
whether by common law or by statute made before or after the passing of this Act: 

Murder, and attempt and conspiracy to murder. 

Manslaughter. 

Counterfeiting and altering money and littering counterfeit or alteied money. 

Forgery, counterfeiting, and altering and uttering what is forged or counterfeited 
or altered. 

Embezzlement and larceny. 

Obtaining money or goods by false pretences. 

Crimes by bankrupts against bankruptcy law. 

Fraud by a bailee, banker, agent, factor, trustee, or director, or member, or public 
officer of any compimy made criminal by any Act for the time being in force. 

Rape, Abduction. Child stealing, Burglary and housebreaking, Arson, Robbery with 
violence. Threats by letter or otherwise with intent to extort. Piracy by law of nations. 
Sinking or destroying a vessel at sea, or attempting or conspiring to do so. Assaults on 
board a ship on the high seas with intent to destroy life or to do grievous bodily harm. 
Revolt or conspiracy to revolt by two or more persons on board a ship on the high seas 
against the authority of the master. 

' SECOND SCHEDULE.’ 

Form of ORiyps of Secretary of State to the Police Magistrate. 

To the chief magistrate of the metropolitan police courts or other magistrate of the 
metropolitan police court in Bow Street for the stipendiary magistrate at J. 

Whereas, in pursuance of an arrangement with , referred to in an’ Order of 

Her Majesty in Council dated the day of , requisition has been made to 

me, , one of Her Majesty’s Principal Secretaries of State, by , the diplomatic 

representative of^ , for the surrender of , late of 

accused for convicted] of the commission of the crime of 
within the jurisdiction of 

Now I hereby', by this my order under my hand and seal, signify to you that such requisi- 
tion has been made, -and require you to issue your warrant for the apprehension of such 
fugitive, provided tliat the conditions of the Extradition Act, 1870, relating to the issue of 
such warrant, are in your judgment complied with. 

Given under the hand and seal of the undersigned, one of Her Majesty’s Principal 
■Secretaries of State, this day of 18 . 


Form of Warrant of Apprehension by Order of Secretary of State. 
Metropolitan police dis- j i. e xi . * t 

trict, [or county or bo- i- T® all and each of tlie constables of the metropolitan 
rough of 1 to wit police force [or of the county or borough of 


LEG. REF. 

by 46 and 47 Vie., c. 39 (Si^R.). 
sBy sec. 8 of 36 and 37 Viet., c. 60, tMs 
Act is to he construed as if there w^e in- 
cluded in this schedule the list of crimes con- 
tained in the schedule to that Act. By 
sec. 28 of 36 and 37 Viet., c. 88, certain slave 
trade offences are also to be deemed to be 
inserted. 


First ScHEDT3LE.---Tahing a bill of ex- 
change for money won by cheating at cards 
amounts to ^^ottoMryg Tnoney by false pre- 


fenced. (1912) 3 EI.B. 424; but wiinning 
money by the three-card trick is not. (1912) 
3 KB. 568. These crimes must be construed 
according to the law eiriatin g England or 
in the British porsession (as the case may be) 
at the :^te of the alleged crime. (1902) 18 
T.L,B. 231. As to tlS applicability of the 
Act to special crimes, see (1877) 3 Q3.1>. 
42. A person extradited on a particular* 
charge is triable for any other extradition 
crime provable by the party upon which his 
surrender is gi*ounded. (1880) 15 Oh. B. 435 
(O.A.). See (Oso (1931 1 KB. 527 (O.O.A.). 
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Whereas the Right Honourable 

<me of Her Majrat:^s Prmcipal Secre^iw of State by order under his hand and seal hath 
signified to me that requisition hath bedl duly made to him for the surrender of 

Reused [or convicted] of the commission of the crime 
of withm the junsdiction of ; Ty. u therefore 

to command you in Her Majestj’’s name forthwith to apprehend the said 



Given under my hand and seal at [*Bow Street, one of the police courts of the metro- 
polis] this day of 18 . 

J. P. 

*Note . — Alter as required. 


Form of Warrant of Apprehension without Order of Secretary of StaTOw 


bo- constable.s of the metropolitan 

rough of ] to wit of the country or borough of ■]. 

Whereas it has been shown to the undersigned, one of Her Majesty’s justices of the 
l^ace in and for tlie metropolitan police district \or the said county oy borough of ] 

^ accused \or convicted] of the commission of the crime of^ 

wnthiii the junsdiclion of : This is therefore to command you in Her 

Majesty s name forthwith to apprehend the said , and to bring him before me or 

some other magistrate sitting at this court [or one of Her Majesty’s justices of the peace] 
in and for the county [or borough of ] to be further dealt “with according to 

law, for which this shall be your warrant. 

Given under my hand and seal at Bow Street, one of the police courts of the 

metropolis [or in the county or borough aforesaid] this 

day of 18 . 


J*P. 


Form op Warrant for brjnijing Prisoner before the Police Magistr.\te* 
County [or borough of ] To , constable of the police force of ‘ ,and to 

to wit. all other peace officers in the said county [or borough* of •]. 

Wheeieas , late of , accused [or alleged to be convict- 
ed] of tlie comnvssion of the crime of^ within the jurisdiction of has been ap- 

prehended and brought before the undersigned; one of Her Majesty’s justices of the peace 
in ^d for^ tlie said county [or borough] of ’ : And whereas by the Extradition Act, 1870, 

he is required to be brought before the chief magistrate of the metropolitan police court, or 
one^ of the police magistrates of the metropolis sitting at Boiv Street, within lie metropolitan 
police district [or the stipendiary magistrate for ]: This is therefore to 

command you, the ssfid constable, in Her Majest37’s name forthwith to take and convey the 
said 

to the metropolitan police district [or the .said ], and there carry him 

before the said chief magistrate or one of llie police magistrates of the metropolis sitting at 
Bow Street within the said district [or before a stipendiary magistrate sitting in the said 
'], to show cause why he should not be surrendered in pursuance of the Extradition Act, 
1870, and otherwise to be dealt with in accordance with law, for which this shall be your 
warrant 

Given under my hand and seal at in the county [or borough] 

aforesaid, this day of 18 . 

J.P. 


Form of Warrant of Committal. 

Metropolitan police dis- To , one of the constables of the inetro- 

trict, [or the county or politan force, [or of the police force of the county or borough 
borough of '] to wit. of ,'] and to the keeper of the 

Be it remembered, that on this day of in the year of our 

Lord , , late of , is brought before me 

, the chief magistrate of the metropolitan police courts [or one of the police magistrates 
of the metropolis], silting at the police court in Bow Street, within the metropolitan police 
district [or a stipendiary magistrate for ,’] to show cause why he should not be 

surrendered in pursuance of the Extradition Act, 1870, on the ground of his being accused 
[or convicted] of the fcommission of the crime of within the jurisdiction of 

, and for as much as no sufficient cause has been shown to me why he should not be 
surrendered in pursuance of the said Act : 

This is therefore to command: you, the said constable in Her Majesty’s name forthwith 
to convey and deliver the body of the said * into the custody of -tiic said keeper of the 
at , and you, the said keeper, to receive the said : 
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into your custodj’', and him there safely to keep until he is thence delivered pursuant 
to the provisions of the said Extradition Act, for which this shall^ be your warrant. 

Given under my hand and seal at Bow SitreH one of the police courts of the 

metropolis, [or at the said ■] this day of 18 

J.P. 


Form of Wasravtt of Secretary of State for surrender of Fugitive, 

To the keeper of and to 

Whereas , late of accused [or convicted] of the 

commission of the crime of within the jurisdiction of 

was delivered into the custody of you , ,the keeper of , by 

warrant dated , pursuant to the Extradition Act, 1870: 

Now I do hereby, in pursuance of the said Act, order you, the said keeper, to deliver 
the body of the said into the custody of the said , and I com- 
mand you, the said ^ , to receive the said into your custody, 

and to convey him within the jurisdiction of the said , and there place 

him in the custody of any person or persons appointed b3'’ the said to receive 

him, for which this shall be your warrant 

Given under the hand and seal of the undersigned, one of Her Majesty’s Principal 
Secretaries of State, this. day of 

THIRD SCHEDULE. 


Year and Chapter. Title. 

6 & 7 Viet, c. 75 . . An Act for ^ving effect to a convention between Her Majesty 

and the King of the French for the apprehension of certain 
offenders. 

..An Act for giving effect to a treaty between Her Majesty and 
the United States of America for the apprehension of certain 
offenders. 

..An Act for facilitating execution of the treaties with France and 
the United States of America for the apprehension of certain 
offenders. 

..An Act for giving effect to a convention between Her Majesty 
and the King of Denmark for the mutual surrender of 
criminals. 

..An Act for the amendment of the law relating to treaties of 
extradition. 


6 & 7 Viet., c. 76 
8 & 9 Viet, c. 120 
25 Se 26 Vict^ c. 70 
29 & 30. Viet, c. 121 


THE EXTRADITION ACT, 1873 (36 & 37 VIC., C. 60 ). 

Effect of Subsequent legislation , — 

Am. 58 is 59 Viet, c. 33. 

Ext. (B.I.), Act XV of 1903. 


[SthAugtisi, 1873, 

An Act to amend the Extradition Act, 1870.^ 

[Preamble.] 

1. This Act shall be construed as one with the Extradition Act, 1870 (in 
this Act referred to as the principal Act) and the 
1 principal Act, and this Act may be cited together as 

short title. 33 & 34 Vict., Extradition Act, 1870 and 1873, and this Act 

may be cited alone as the Extradition Act, 1873. 

Explanation of S. 6 of 2. Whereas by section 6 of the principal Act it 
33 & 34 Viet, c. 52. is enacted as follows : 


"Where this Act applies in the case of any foreign state, every fugitive 
"criminal of that state who is in or suspected of being in any part of Her 
“Majest/s dominions, or that part which is specified in the .order applying this 
Act (as the case may be), shall be liable to be apprehended and surrendered 
"in manner provided by this Act, whether the crime in respect of which the 
"surrender is sought was committed before or after the date of the order and 
"whether there is or is not any concurrent jurisdiction in any (> 3 urt of Her 
"Majesty’s dominions over that crime”, ■ ^ 


ZiEG, BEE, 

i Brtcaafled by Act IX o* 1895, cee, 2. 
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And whereas doubts have arisen as to the application of the said section 
to crimes conmutted before the passing of the principal Act, and it is expedient 
to remove such doubts, it is therefore hereby declared that— ^ 


^ a crime co^itted before the date of the order includes in the said « A^ nr , 
a crime comnaitted before the passing of the principal Act, and the principal Act 
and this Act shall be construed accordingly, 

3. 


Every p^son who is accused or convicted of having counselled, procured, 
commanded, aided, or abetted the commission of' any extradition crime or of 
being accessory before or after the fact to any extradition crime, shall be deemed 
for the purposes of the principal Act and this Act to be accused or convicted of 
having committed such crime, and shall be liable to be apprehended and surren- 
dered accordingly. 


4 ^ ♦ * * 'pjjg provisions of the principal 
Explanation of S. 14 of Act relating to^ depositions and statements on oath 
33 & 34 Viet., c- 52,^ as to taken in a foreign state, and copies of such original 

irig affirmations. , li 7 -.1 1-. AM • X ^ shah extend to 

amrmations taken m a foreign state, and copies of 

such affirmations. 


5. Secretary of State may, by order under his hand and seal,* require, 
ax .ai ■ -4 ^ police magistrate or a justice of the peaSe to take 

in United Ki^dom'^^fw for the purposes of any crimmal matter 

foreign criminal matters. pending in any Court or tribunal in any foreign state; 

and the police, magistrate or a justice of the peace, 
upon the receipt of such order, shall take the evidence of every witness appearing 
before him for the purpose in like manner as if such witness appeared on a charge 
against some defendant for an indictable offence, and shall certify at the foot of 
the depositions so taken that such evidence was taken before him, and shall trans- 
mit the same to the Secretary of State ; such evidence may be taken in the pre- 
sence or absence of the person charged, if any, and the fact of such presence or 
absence shall be stated in such deposition. 


Any person may,. after payment or tender to him of a reasonable sum for 
his costs and expenses in this bdialf, be compelled, for the purposes of tiiis 
secticHi, to attend and give evidence and answer questions and produce docu- 
ments, in like manner and subject to the like conditions as he may in the case of 
a charge preferred for an indictable offence. 

Every person who wilfully gives false evidence before a police magistrate 
or justice of the peace under this section shdl be guilty of perjury. 

Provided that nothing in this section shall apply in the case of any criminal 
matter of a political character. 

6. The jurisdiction conferred by section sixteen of the princi^ Act on a 

_ , r c IX f stipendiary maristrate, and. a sheriff or sheriff sub- 

33 &^34*Vict S2.^° ° stitute, shall be deemed to be in ad^tion to; and not 

’ ' ’ in derogation or exclusion of, the -jurisdiction of the 

police magistrate. 

7. For the purposes of the principal Act and tiiis Act a diplomatic repre- 

sentative of a foreign state shall be deemed to include 
Explanation of diplomatic person recognized by the Secretary of State, 

representative and consul. ^ Consui..GeneraI of that state, and a Consul or 
Vice-Consul slinll be deemed to include any person recognized by the Governor 
of a British possessimi as a Consular Officer of a foreign state. 

8. The prindpal Act shall be construed as if 
' Addition to list of crimes there were included in the first sdiedule to that Ad 

in schedule. the list of crimes contained m the schedule to this 

Ad, . . . - 


CB. C M.-I— 74 
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SCHEDULE. 

List of Crimes. 

The following list of crimes is to be construed according to ihc law existing in 
England or in a British possession (as the case may be) at the date or tile alleged crime 
whether by common law or by statute made before or after the passing of this Act: 

Kidnapping and false imprisonment. 

Perjuri’, and subornation of perjury, whether under common or ^taiuic law. 

Any indictable offence under the Larceny Act, 1861. or any Act am^idnig or substitu- 
ted for the same, which is not included in the first schedule to the principal Act. 

Any indictable offence under the Malicious Damage Act, 1861, or any Act amending 
or substituted for the same, which is not included in the fir.^t schedule to the principal Act. 

Any indictable offence under the Forgen^ Act, 1861, or am Act amending or substitu- 
cd for the same, which is not included in the first schedule to the principal Act. 

Any indictable offence under the Coinage Offences^ Act, 1861, or any Act amending 
or substituted for the same, which is not included in the first schedule to the principal Act. 

Any indictable offence under the Offences Against the Person Act, h%l, (.r any Act 
amending or sxibstituted for the same, which is not included in the first schedule to the 
principi Act. . . , . , . 

Any indictable offence under the laws for the lime being ni lorce in rclaliou to bank- 
ruptcy which is not included in the first schedule to the principal Act. 


THE EXTRADITION ACT, 1895 (58 & 59 VIC., C. 33). 

An Act to ame}id the Extradition Acts, 1870 and *1873, so far as respects the 
Magistrate by whom and- the Place in which the case tmy he heard and the 
Criminal held in custody. 

Be it enacted by the Queen^s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritnal and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows : 

1. (1) Where a furtive criminal has been apprehended in pursuance of a 
warrant under section 8 of the Extradition Act, 1870, 
and a Secretary of Stale on representation made by 
.or on behalf of the Criminal is of opinion that his re- 
moval for the purpose of his case being heard at Bow 
street will be dangerous to his life or prejudicial to his health, the Secretary of 
State, if it appears to him consistent v/ith the Order in Council under the Extra- 
dition Act, 1870, applicable to the case, may in his discretion by order, stating 
the reasons for sudi opinion, direct the case to be heard before such Magistrate 
as is named in the order, and at the place in the Lhiited Kingdom at which the 
criminal was apprehended, or for the time being is. 

(2) The Magistrate; may be, if the place is in England, a metropolitan 
police magistrate or a sUpendtary magistrate, and if it is in Scotland, a sheriff 
or sheriff substitute, and- if it is in Ireland, any stipendiary magistrate, and the 
magistrate hearing the case in pursumice of the order shall for that purpose be 
deemed to be a police magistrate within the meaning of the Extradition Act, 
1870, and also shall have the same jurisdiction, duties and powers, as near as 
may be, and may commit to the same prison as if he were a magistrate for the 
county, borough, or place in which the hearing takes place. 

(3) Provided that, when the furtive criminal is committed to prison to 

^ Virt- ^ ■ 3-wait his surrender, the committing magistrate, if of 

37 Viet., c. 60.* " opinion that it will be dangerous to the life or pre- 

judicial to the health of the prisoner to remove him to 

prison, may order him. to be held in custody at the place in which he for the 
time being is, or any other place named in the order to which the magistrate 
thinks he can be removed without danger to his life or prejudice to his health, 
and while so held he shall be deemed to be in legal custody, and the Extradition 
Acts 1870 and 1873, shall ajpply to him as if he were in the prison to which he is 
committed, and the forms of warrant used under the said Acts may be varied 
accordingly. 


Hearing case elsewhere 
than at Bow Street, 33 & 
34 Viet, c. 52. 
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This Act may be cited as the Extr^tion Act, 1895, and shaD be con- 

.:*1 , A^? Extradition Acts, 1870 and 

1873 and Aose Acts ^d this Act may be cited collec- 
tivety as the Extradition Acts, 1870 to 1895. 


Short title and construe 
tion. 


THE EXTRADITION ACT, 1906 (6 EDW. 7 , C. 15). 

Bribery amongst Extradition Crimes. 

T) ' -j a Convention has been concluded between His Maiestv anH the 

which extradition may be granted certain offences, and amongst others bribery: 

force witWn'^fJ^*’'. Convention that it shall come iSto 

force within t^ days after publication in conformit}' with the laws of the high 
contracting parties : ^ * 1 x 511 

And whereas bribeiy is not at present included in the list of crimes in the 
33 & 34 Viet., c. 52. first schedule to the Extradition Act, 1870 and the 
* r Ai- TT • Convention cannot be published in conformity 

with the laws of the United Kingdom until bribery is so included: 

it therefore enacted by the King’s Most Excellent Majesty, by and 
y.nlh the ad\ k e and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and bv the authority’' of the same hs 
follows : - . 


Addition of bribery to 
list of extradition crimes. 


The Extradition Act, 1870, shall be construed 
a.s.if bribery were included, in the list of crimes in the 
First Schedule to that Act. 


This Act may be cited as the Extradition Act, (1906; and the Extradition 
et. . Acts, 1870 to* 1895, and this Act may be cited together 

Short title. Extradition Acts. 1870 to 1906. 


THE EXTRADITION ACT, 1932 (22 & 23 GEO. 5, C. 39).' 

An Act to include off-ences in relation to dangerous drugs, and attempts to commit 
suck offences, among extradition crimes. 

Be it enacted by the King's Most Excellent Majesty, by and with the 
adytice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows: — 

1 . The Extradition Act, 1870, shall be constrtfed as if offences against any 
Amendment of 33 & 34 ^actment for the time being in force relating to 

Viet, c. 52, Schedule I. dangerous drugs, .and attempts to commit such 

offences, were included in the list of crimes in the 

First Schedule to that Act 

2 , This Act may be cSted as the Extradition Act, 1932, and the Extradition 

!"”1 ' Acts, 1870 to 1906, and this Act may be cited togfe- 

Short title and citation. ther as the Extradition Acts, 1870 to 1932. 


THE FACTORIES ACT (XXV OF 1934). 


CONTENTS. 

CHAPTER I, Sections, 

Preliminart. 5. Power to declare premises to be fac- 

Sections. tories. 

1. Short title, extent and commencement 6 Power to declare departments to be 

2. Definitions. separate factories. 

3. References to time of day. 7 , Power to exempt on a change in the 

4. Seasonal factories. factory.^ 
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Sections, 

8. Power to exempt during public emer- 
gency. 

9. Notice to Inspector before com- 
mencement of work. 

CHAPTES IL 
The Inspecting Staff. 

10. Inspectors. 

11. Powers of Inspector. 

12. Certifying surgeons. 

OHAPTEB HI. 

Health and SafFiTY. 

13. Cleanliness. 

14:. Ventilation. 

15. Artificial humidification. 

16. Cooling. 

17. Overcrowding. 

18. Lighting. 

19. Water. 

20. Latrines and urinals. 

21. Doors to open outwards. 

22. Precautions against dre. 

23. Means of escape. 

24. Pencing. 

25. Power to require specifications of de- 
fective parts or tests of stability. 

26. Safety of buildings and machinery. 

27. Eestrictions on work near machinery 
in motion. 

28. Power to exclude children. 

29. Prohibition of employment of women « 
and cliHdren near cotton-openers. 

80. Notice of certain accidents. 

31. Appeals. 

32. Power of Provincial Government to 
make rules to supplement this Chapter. 

33. Additional power to make health and 
safety rules relating to— 

shdters during rest, — 
rooms for children, — 
certificates of stability, — 
hazardous operations. 

OHAPTEB IV. 

Eestrictions on Working Hours of 
Anui/ps. 

34. Weekly hours. 

35. Weekly holiday. 

36. Daily hours. 

37. Intervals for rest. 

38. Spread over. 

39. Notice of periods for work for adults 
and preparation thereof. 

40. Copy of notice of periods for work 
to be sent to Inspector. 

41. Begister of adult workers. 

42. Hours of work to correspond with 
notice under sec. 39 and register under 
sec. 41. 

43. Power to make rules exempting from 
restrictions. 

44. Power to make orders exempting 
from restrictions. 

45. Puither restrictions on the employ- 
ment of women. 

46. Special provision ' for night-shifts. 

47. Extra pay for overtime. 

48. Bestriction on double employment. 

49. Control of overlapping shifts. 


Sections. 

CHAPTEB V. 

Special Provisions for Adolescents 

AND Children. 

50. Prohibition of employment ’ of young 
children, 

51. Non-adult workers to carry tokens 
giving reference to certificates of fitness. 

52. Ceitificates of fitness. 

53. Effect of certificate granted to adoles- 
cent. 

54. Bestrietions on the working hours of 
a child. 

65. Notice of periods for work for 
children. 

56. Begister of child workers. 

67. Hours of work to correspond with 
notice and register. 

58. Power to require medical examina- 
tion. * 

59. Power to make rules. 

CHAPTEB V-A. 

Small Paotories. 

59-A. Small factories. 

59-B. Certain provisions of this Act to 
apply to small factories wherein child labour 
employed. 

59-C. Certain other provisions of law not 
barred. .. 

OHAPTEB VE. 

Penalties and Procedure. 

60. Penalty for contraventions of Act 
and rules. 

61. Enhanced penalty in certain cases 
after previous conviction. 

62. Penalty for failure to give notice of 
commencement of work or of change of 
manager. 

63. Penalty for obstructing Inspector. 

64. Penalty for failure to give notice of 
accidents. 

65. Penalty for failure to make returns. 

66. Penalty for smoking or using naked 
light in vicinity of inflammable material. 

67. Penalty for using false certificate. 

68. Penalty on guardian for permitring 
double employment of a child. 

69. Penalty for failure to display certain 
notices. 

70. Determination of ^^occupier” for pur- 
poses of this Chapter. 

71. Exemption of occupier or manager 
from liability in certain cases. 

72. Presumption as to employment. 

73. Evidence as to age. 

74. Cog^ance of offences, 

75. Limitation of prosecutions, 

CHAPTEB Vn. 

Supplemental. 

76. Display of factory notices. 

77. Power of Provincial Government to 
make rules. 

78. [OmittedJ] 

79. Publication of itdes. 

80. Application to Crown factories. 

81. Protection to persons acting under 

this Act. . 

. 82. [BepeoM.] 

THE SOSEDIFLE. 
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THE FACTORIES ACT (XXV OF 1934). 

[Am. Acts XI of 1935; VIII of 1936; XVII of 1940; Madras Act VI of 1941 • 

Act XA. Of 193/ ]• 

.... , j j , , , . [20^^ August, 1934. 

A^ft to COflSOHdOlC CLfld Q,}}VBYld tItO LqRJO f'OQIilctHftff loboUfT ift fO/CiOYicS, 
yVHEREAS it is^ cxpedi'CnL to consolida^te and alncnd the Law regulating 
labour in factories ; It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

Short title, extent and L (1) This Act may be called The Factories 
commencement. AcT, 1934. 


Sec. 1: Object op the Act.— The object 
of the Act is to protect human beings from 
being subjected to unduly long hours of 
bodily strain or manual labour. It also pro- 
vides that employees should work in healthy 
and sanitary conditions so far as the manu- 
facturing process will allow and that precau- 
tions should be taken for their safety and 
for the prevention of accidents. In order to 
obtain the informations necessary to ensure 
that its objects are carried out^ the Local 
Government are empowered to appoint ins^ 
pectors; to call for returns^ and to see that 
the prescidbed registers are duly kept. This 
is part of the machineiy which enables the 
authorities to maintain effective supervision, 
and it is undoubtedly important that there 
should be substantial compliance with these 
provisions of the Act. 38 O.W.N. 1008=152 
I.O. 556=1934 0. 730 (Fer McNair, X). At 
the same time, it shomd not be forgotten 
that the Act is sanctioning interference with 
the ordinary rights of the citizen and that 
the inquisitor!^ powers which are given 
should be used with tact and circumspection. 
38 O.W.N. 1008=152 1.0. 556=1934 0. 730 
(Per MacNair, J.), 

OONSTUDCTION OP THE AoT. — The provi- 
sions of the Act have to be construed in 
favour of the employee and strictly in favour 
of the employer. 152 LC. 556=38 O.W.N. 
1008=1934 0. 730. '^A law which is enacted 

for the benefit of the employee should not be 
used merely for the purpose of hai-assing the 
employer. The launching of a teat ease in. 
respect of an infringement of provisions 
which are not generally available, the mean- 
ing of which is doubtful to the authorities 
thems^ves and which the factory manage- 
ment honestly complied with as they under- 
stood them, asldng for further enlighten- 
ment from the authorities without getting 
any, is to* be strongly deprecated.” 

am fully alive to the great importance of 
Factory Acts being properly enforced for the 
protection of worbnen, and I have no doubt 
that in India it is particularly necessary that 
their beneficial provisions should be carried 
out. On the other hand one must also bear 
in mind that the employers' prosition has to 
be considered too. It may be that without 
any negligence on their part defects will 
exist in their factories, but if they are to be 
proceeded against in a Criminal Court for 
alleged negligence then it would seem only 
fair that the matter ^onld be dearly 


brought home to them. That I have no doubt 
is the reason why the Legislature has dis- 
tinctly specified what the inspector ^s to 
do. Whether a particular accused in any 
case was negligent or not does not concern 
this question of general principle on the con- 
struction of the Act”. 85 LG. 226=26 Bom. 
L.R. 1245=1925 B. 143=26 Or.L.J. 492. 

Criticism oh the deaptihg op tede Act 
(XII OP 1^11). — 'We desire to point out to 
the authorities concerned that it will be diffi- 
cult to uphold prosecutions under many of 
the sections of this Act, unless they are 
amended, especially in cases of factories to 
which exemptions have been granted”. (Per 
Mallick, J.). 35 C.W.N. 1108. "The Act is 
carelessly and loosely drawn. It seems to 
consist mainly of parts of the English Act 
taken from their context and patdied to- 
gether. It is a penal statute, and as sudi 
it is essential that its terms should be dear, 
definite and unambiguous. On the contrary, 
it is difficult — ^if not impossible for a lawyer 
still less a layman, to understand many of 
its provisions.” (Ihid,) 35 O.W,N. 1108. 
"There are many provisions in the Act which 
are confused and ambiguous, and the roles 
• and forms provided do not tally with the re- 
quirements of the sections. The truth seems 
to be that the application of the Act to 
special factories has never been properly 
thought out. Drastic redrafting and amend- 
ment of this important Act seem to be re- 
quired urgently.” (Ilrid,) 35 C.W.N. 1108. 

Appmoation op the Act to Crowh Fac- 
tories.— -Orown factories had from the be- 
ginning been brought under the operation 
of the Act, which followed in this respect 
the British law on the subject. Thin had 
been another subject of discussion when the 
Bill was introduced, and the conclusion to 
which the Committee had come on full coh- 
sideration was, that Crown factories should 
be brought within the scope of the Act, but 
that' the power to exempt them temporarily, 
in cases of emegency, should be reserved to 
the Government, It was quite necessary 
that suelx power should be reserved in ordeif 
to avoid great inconvenience and mischief. 
It would be sufficient to instance the case of 
the Mint, and of the powder and gfun manu- 
factories in time of war, to show the neces- 
sity for such a provision. (Proceedings in 
Council Fort St Qeorge Chs&ttOi 4tli May, 
1881). 
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(2) II extends to the whole of Britisli India, including British Baluchistan 
and the Sonthal Parganas. 

(3) It sliall come into force on the 1st day of January, 1935. 

2. [C/. Old Act, section 2 and section .156, 
Definitions. English Act] In this Act, unless there is anything 

repugnant in the subject or context, — 

(a) “adolescent” means a person who has completed his fifteenth but has 
not completed his seventeenth year; 

(b) “adult” means a person who has completed his seventeenth year; 

{cS “child” means a person who has not completed his fifteenth year; 

{a) “day” means a period of twenty-four hours beginning at midnight; 

[e) “week” means a period of seven days beginning at midnight on 

Saturday night; 

(/) “power” means electrical energy, and any other form of energy which 
is mechanically transmitted and is not generated by human or animal agency ; 

(g) “manufacturing process” means* any process — 

(i) for making, altering, repairing, ornamenting, finishing or packing, or 
otherwise treating any article or substance with a view to its use, sale, trai&port 
delivery or disposal, pr 

(ii) for pumping oil, water or sewage, or 

(iii) for generating, transforming or transmitting power ; 

[h) “worker” means a person employed, whether for wages pr not, in 
any manufacturing process, or in cleaning any part of the machinery or premji- 
ses used for a manufacturing process, or in any other kind of work whatsoever 
incidental to or connected with the manufacturing process or connected with 
the subject of the manufacturing process, but does not include any person solely 
employed in a clerical capacity in any room or place where no manufacturing 
process is bding carried on ; 

(/) “factory” means any premises including the precincts thereof where- 
on twenty or more workers are working, or were working on any day of the 


Sec. 2, Cl. (a): "Adolescent”.— Tie -exT 
pression used in tilie English Act is "young 
person” which expression is defined to mean 
a person who has ceased to be a child and is 
under the age of eighteen years. (English 
Act, sec. 156). The Indian Law fixes the 
age at seventeen. 

Sea 2, Cl. (6); "ADULa?^\— Under the 
English Act, a person would be an adult 
only after completing his eighteenth year. 

Cl. (o): "Child”— English Act.— The 
expression "child” has been defined by the 
English Act as follows: — ^*^The expression 
"child” means a person who is under the 
age of fourteen years and who has not, being 
of the age of thirteen years obtained the 
oertifiGate of proficieni^ or attendance at 
school mention^ in Part HI of this (Eng- 
lish Act) Act.” (Sec. 156). 

Ol. (d)z 'a)A.T”— English Law.— U nder 
the English Act, the eapression "night” has 
b^n defined to mean the period between 
nine o’clock in the evening six o’clock 
in the suceeding morning (See. 156). 

Cl. (/): "Any other porm: op energy 

WHICH IS MEOHANICiALLY TRANSMITTED”. — 

These words must be construed ejusdem 
generis with Electric, steam or water power 
and do not include hand power. 

V. Patm, (1902) 1 KB. 237], 

Cl. (g): 'fPROOBSs”, — ^^Trocess” has been 


defined by the English Act as including the 
use of any locomotive (Sec. 156). 

"Manufacturing process”.— These words 
merely refer to tlie particular business car- 
ried on and do not necessarily refer to the 
production of some article. So that laun- 
dries, carpet beating or bottle washii^ 
works, et|p., are factories within the Act if 
mechanical power is used [Owner v, Cotting- 
ham Sanitary Steam Lmmdry Co,, Ltd,, 
(1910) 74 J.P. 219; Johnstone v. LcOonde 
Bros, and Parhal, (1912) 2 218. See 

also Boyal Masome InstUvJ^ for Boys v. 
Pm'lces, (1912) 3 K.B. 212 and Patterson v. 
Smt (1909) 73 J.P. 496]. Putting ginned 
cotton into bales and having it pressed must 
be considered work connect^ with the manu- 
facturing process and tiiie men engaged in 
the work must be deemed .to be employed in 
the factory. 143 1.0. 772=1933 N. 283. 

Cl. (A); "Worker”.— 0/. the definition of 
^‘Workmen” in the Indian Workmen’s Com- 
pensation Act, See. 2, cl. (n). 

Cl. (J): "Pactory”. — ^The definition in 
this d. (j) applies to the term 'factory’ used 
in see. 9 (3) of Cotton G-inning and Press- 
ing Eaetories Act, 1925. 1937 M.W.N. 

1335. JS^e also LL:B, (193^ Nag. 88 
=1937 Nag. 311. By a factory is meant 
premises wh^ anything^ is done towards the 
making or finishing of an aztiGle no tn tiiA 
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preceding twelve months, and in any part of which a manufacturing process is 
being carried on with the aid of power, or is ordinarily so carried on, 

but does not include a mine subject to the operation of the Inian Minixs 
Act, 1923; 

(k) “machinery” includes all plant whereby power is generated, trans- 
formed, transmitted or applied; 

(l) “occupier” of a factory means the person who has ultimate control 
over the affairs of the factory : 


Stage whea it is ready to be sold or is in a 
suitable condition to be pub on the market. 
309 i.O. 599=8 L. 6ti()=;29 P.L:B. 234=29 
Cr.L.J. 5S3=AJ.B. 1928 L. 78. See aUo 1 
N-L-E. 115. A factory includes everything, 
machine rooms, sheds, godowns, yards. If 
within these premises or precincts mechani- 
cal power is used in aid of any process for 
altering for transport or sale or any article, 
then these premises or precincts are a fac- 
tory. 50 M. 834=1927 M. 345=52 M.L.J. 
207. The drying yard used for drying ground- 
nuts, where maeliinery for decorticating the 
ground-nuts was working is a part of fac- 
toiy, although there is no connexion with 
macMnery or any work incidental to the 
manufacturing process. (Jihid,) 

Eailway WoiWKSHOPs are 'factories'^ 119 
1.0. 722=1929 Lah. 573. A GmMl Ghar is 
a ‘factory^, even though the engine shed is 
a separate building and less than twenty 
persona are employed therein, but over twen- 
ty persons are employed in the Gmhal Ghar 
inclusive of tihose employed on the crushers 
and those employed in the boiling shed, and 
these latter must be said to be employed 
both ‘‘on the premises, and within the pre- 
cincts of the Gitrkal GharJ^ 32 Bam.Li.B. 
329=1930 Bom. 162=31 Or.L.J. 1094. 

Two OR MOKE BUILDINGS enlir^y separate 
from each other may in certain eireiimst^- 
ces form part of one and the same factory. 
iSee L, C, C, and Twffs, in re, (1903) 86 J.P. 
29,- EmjU V. Gram, (1862), 12 C.B. 124. 

“Use op Power in pIet op Building."’ — 
Every part of the premises unless specially 
exempted forms part of a factory, although 
power may only be used in one part [Taylor 
V. Ebokes} Eardcastle v. Jones, (1862) 3 B. 
and S. 153; TaVmers ShiyibmWmg Co, v. 
Chayftor, (1869) 4 Q.B. 209; But see VUes v, 
Inglis, (1915) S.C. 18], The definition of 
‘‘faetory^^ is intended not to cover merely 
individual business in any premises but is in- 
tended to denote any premises as a compo- 
site whole with a central source of power, 
i,e.j either steam, water, or other electrical 
or* m^hanical power. 57 B. 150=35 Bom. 
L.B. 83=1933 Bom. 109. 

“Workplace'' is not defined either in this 
Act or in the English Act, but in Bennett v. 
Eardinge, (1900) 2 -Q-B. 397, Channel, J., 
said: — “I tliink that a workplace must be a 
place where some work is being perpetually 
or permanently done,, I do not say that the 
mere presence of workmen in repairing a 
private house would make it a worlqtlace. . 

— ^‘^The Act mainly deals with labour 
employed in what may be described as peren- 


nial factories (i.e.,) excluding those which 
deal mainly witli agricultural products in the 
raw state, and work for part of' the year 
only; anu all those establishments whidi 
either use no mechanical power or, using 
power, employ less than 20 persons. These 
also are excluded from the definition of “fac- 
tories”. See Whitley Commission Eep., p. 6. 

Persons employed in the paotory. — ^A 
person who works in a factory, whether for 
wages or not, may be deemed to be em- 
ployed in that factoiy. Where it is shown 
that certain persons were engaged in the 
factory in one of the ways specified in sec. 
2 (2) [of the old Act. of 1911] it must be 
presumed they were ‘employed' in the fac- 
tory. 61 Cal. 332=35 CrX.X 1401=38 0. 
W.N. 801=1934 Cal. 546. See sec. 2, cl. 
(2) of the old Act, XII of 1911. Persons 
employed merely for selling the malnufac- 
tured articles do noi come within the defini- 
tion of “emplbyed” in that factory even 
though they happen to occupy a room*at the 
factory for the sake of convenience. 109 I. 
C. 599=8 L. 666=29 P.L.B. 234=29 Or.L. 
3. 583=1928 Lah. 78. It is not correct to 
say that the Factories Act affects only 
manual labourers; 152 LO. 566=38 -O.W. 
N. 100S=A.I.B. 1934 Cal .730. 

Power. — See sec. 2, cl. (/) supra. 

Secs. 2 (j) and 5. — The Notification of 
Cential Proviuees Government No.’ 202- 
2644 VII, dated 17th January 1939, which 
declares that all places in Central Provinces, 
wherein manufacturing process is carried 
on with the aid of power and wherein on 
any one day of the twelve months preceding 
the date of the notification ten or more work- 
ers were employed, to be factories under the 
Factories Act is mtra Vires of the power 
given to the Provincial Government by sec. 

0 (1) of the Factories Act. The notificatloh 
Is not universal but selective and it does not 
render gee. (5) (j) of the Act nugatory in- 
asmuch as the Act applies to the whole of 
British India while the notification applies 
only to Central Provinces. 1941 NXJT, 471 
=I.L.B. (1942) N. 402=A.I.B. 1941 Nag. 

337. 

Sec. 2 (fc): English Ac®.— -ITnder* the 
English Act the expression “machinery” in- 
cludes any driving strap or band (sec. 156). ' 
The expression ‘^miU-geaimg” comprehends 
every shaft, whether upright, oblique or hori- 
zontal, and every whe^ drum or pifiley or 
other appliance by which. the motion of the 
first moving power is communicated, to any 
machine appertaining to a manufacturing 
process. (Ibid,) * 

Cl. (Z) ;* . [ioee also Notes under sec. 70 
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Provided that where the affairs of a factoij are entrusted to a managing 
agent, such agent shall be deemed to be the occupier of the factory; 

{m) where work of the same kind is carried out by two or more sets of 
workers working during different periods of the day, each of such sets is called 
a “relay,” and Sie period'or periods for which it works is called a “shift”; and 
{n) “prescribed” means prescribed by rules made by the Provincial 
.Government under this Act. 


References to time of 3, [C/. S. 51, Old Act.] References, to time 
day. of day in tiiis Act or references — 

{a) in British India, *] to Indian Standard time, which is five 

and a half hours ahead of Greenwich Mean Time, and 

(j) * * * * » 

4. (1) For the purposes of this Act, a factory which is exclusively engaged 
, 1 / • following manufacturing pro- 

Seasonal lactones. cesses, namely, cotton ginning, 'cotton or jute pressing, 

the decortication of ground-nuts,. the manufacture of coffee, indigo, lac, rubber, 
sugar (including gur) pr tea, or any manufacturing process which is incidental 
to or connected with any of the aforesaid processes, is a seasonal factory: 

Provided that the Provincial Government may, by notification in the Official 
Gazette, declare any such factory in which manufacturing processes are ordinarily 
carried on for more than one hundred and eighty working days in the year, not 
to be a seasonal factory for the purposes of this Act. 


LEG. BEE. 

1 Words ‘excluding Burma* omitted by A. 
0., 1937, 

2 01. (b) of sec. 3 omitted by ibid. 

iiifrcQ^ "O'cowjtfier,**— The word "occupier** 
in general means a person who occupies the 
factory either by himself or his agent. He 
may be an owner, he may be a lessee or even 
a mere licensee, but he must have the right 
to occupy the property and dictate how it is. 
to be managed. 55 B. 366=32 Cr,L.J. 1063’ 
(1)=33 Bom.L.E. 309=1931 B. 308, 8ee 
also Rat, 902, The dednition of "occupier** 
in the Act is not an exhaustive definition 
and tliere is nothing in it which in any way 
limits the normal meaning of the word 
"occupier** as indicating a person who is in 
actual possession and control of a factory. 
SO B. 34=27 Bom.L.R. 1405=27 Cr.L.J. 
165—1926 B. 57. The word “Mvmm” as 
commonly used does connote agency, and 
persons dealing with the chief authority in 
charge of the factory where it is situated 
would look upon him as the agent of the 
owner or occupier. If there is a special 
contract of service or agency between him 
^d his master, he must prove it. 19 N.L. 
J. -.47. The word "occupier** bears the 
same meaning in this Act as it bears in 
similar enactments in England, that is, a 
person who regulates a factory and controls 
the work that is done there. 20 1,0. 144=14 
Cr.L.J. 384=15 BomXB. 328. The oues- 
taon who is the occupier of a factory must 
depend among others, upon these considera- 
tmnsj namely: — Who alone has the light 
of using the factory for the purposea lor 


which it is constructed and worked; who 
has the right of regulating and controlling 
it; whose is the predominant possession ox 
and general superintendence over it. 10 
Bom.L.R. 38=7 Cr.L.J*. 44. The manager 
of a factory who resides in a pait of the 
premises in which the factory is, is not an 
occupier of the factory within the meaning 
of the Act. 29 B. 423=7' Bom.L.B 454; 2 
Cr.L.J. 428. 

Owner's Liability.— Even if tlie accused, 
who is the owner of a factory, shows that; 
he kno^vs nothing about the management of 
th-e factory and that he has left the whole 
conduct of its affairs to a manager appoint- 
ed by him for the puipose, he is not free 
from the liability imposed on him by sec. 41 
{a) of the Factories Act. 55 B. 366=32 
Or.L.J. 1063 (1)=33 Bom.L.B. 309=1931 
B. 308. In order to fbe liability on any 
person other than the occupier of a factory, 
it is incumbent upon the latter to give the 
strictest proof of circumstances exonerating 
himself, and it is plain on the face of the 
section that the burden of proving absence 
of knowledge pr consent on his part lies en- 
tii’ely upon him. 25 C. 454. 

Sec. 3. — ^"The general acc^tance of stan- 
dard time has rendered a modification of 
sec. 51 (1) desirable.** (Statement of Ob- 
jects and Reasons), 

Sec. 4: This Section is New,— "The 
Labour Commission recommended differen- 
tial treatment for seasonal and non-seasonal 
factories in the matter of adult hours and in- 
other respects. This dause is* based 6n 
their recommendation." (S^tement of Ob- 
jects and Beasona.) 
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,(2) "ITk Provincial Goveniment may, by notification in the Cfficial Gazette, 

declare any specified factory in which manufacturing processes are ordinarily 
earned on for not more than one hundred and righty working days in the year 
and camot be carried on except during particular seasons or at times dependent 
on &e irregular action of natural forces, to be a seasonal factory for the purposes 
of this Act. 


■[5. (1) The Provincial Government may, by notification in the Official 
Tj . , . . Gazette, declare that all or any of the provisions of 

.S <»> “ m'ts to any 

certain other places. place, wherein a manufacturing process is being 

. carried on or is ordinarily carried on whether with or 

without the use of power whenever ten or mo^e workers are working therein ot| 
have worked therein on any one day of the twelve months immediately prepeding. 

(2) A notification under sub-section (1) may be made in respect of any 
one such place or in respect of any clhss of sudi places or generally in resppet of 
all such places. 


(3) Notwithstanding anything contained in clause (/) pf section 2, a 
place, to which all or any of the provisions of this Act applicable to factories are 
for the time being applicable in pursuance of a declaration under sub-section (1), 
shall, to the extent to which such provisions are so made applicable but not 
otherwise, be deemed to be a factory.] (Substituted by Act XVI of 1941). 


6. [Cy. S. S3, Old Act] The Provincial Government may, by order in 
writing, direct that the different departments or 
branches of a specified factory shall be treated as 
separate factories for all or any of the purposes of 
this Act. 


Powers to declare depart- 
ments to be separate facto- 
ries. 


Sec. 5.^See 1941 KL.J. 471=1941 Nag. 
337, cited under sec. 2 supra. 

Sec. 6: Extent of a factoet.— Subject 
to certain specified exceptioxis the area . of 
the factory or workshop is the whole space 
contained within its walls. Bach t. JDioh, 
(1906) A.O. 325. ^Q!n the case of factories 

etc., the walls or fences built around 

the factory fix the boundaries and deter- 

mine the area.” Bach v. JDioh, (1906) A.C. 
325, per Lord Atkinson, at p. 334. 

More than one factoet in a smaiE 
BuiiJ)iNG. — ^More than one factory or work- 
shop may be contained in a single buUding 
or group of buildings; and different parts of 
the same building may constitute separate 
factories or worlmhops. (^8ee 14 Hals. Laws 
of England, pp, 559-570.) ^*1 cannot help 

thinking that we should be in great difficul- 
ties if we were to hold that the mere fact of 
one factory overlapping another caused 
them to be within the same curtilage." Per 
Kennedy, J"., in Brass y. London Comity 
Cowndl, (1924) . 2 K.B. 336. In Vim.es v. 
IngUs, (1915) S.O. (J.) 18; 24 Digest 902 
(h), a building consisted of a retail shop on 
the ground floor a ‘millinery room in which 
no mechanical power was used on the next 
floor, and a non-textile factory for dress- 
makhig on the top floor, in wMch mechani- 
cal power was used, but not in respect of the 
millinery work. It was held that the mlHi- 
Cr,CM.-I— 75 


nery room was not a factory. A part of a 
factory may, under circumstances, be declar- 
ed for the purposes of the Act to be a sepa- 
rate factory or workshop. [English Fac- 
tories Act, 1901, sec. 149, cl. (2).] Dificer- 
ent branches or departments of work car- 
ried on in the same factory or workshop 
shall, for all or any of the purposes of the 
Act, be treated as if they were different 
factories or .workshops. (English Facto- 
ries Act, 1901, sec. 15Q). 

SEPAEATE EUILDINGS OONSTITUTING SAME 
FACTOET. — Separate buildings, even though, 
a considerable distance apart, may, if used 
for one continuous mani^acturing process, 
constitute a single factory or workshop. 
[English Factories Act, 1901, sec. 149, ^ 
(4).] The place where the product of a 
factory is delivered, even if directly connect- 
ed with the place of production, is not ne- 
cessarily a part of the factory. ‘Spacoy v. 
Dowlais, (1905) 2 K.B. 879 (O.A.). 

Booms used solei;,y foe sleeping pubpo- 
SES. — ^Rooms used solely for aleepiug purpo- 
ses and places within the precincts of a fac- 
tory solely used for some purpose other 
than the manufacturing process are exclud- 
ed from the operation of the Factories Act. 
[English Factories Act, 1901, sec. 149, d. 
(4). Lewis V. ^Ibsrsion, (1904) 91 L,T, 
377.] 
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7. Where the Provincial Government is satisfied that; following upon a 

Power to exempt on a occupier of a factory or in the manufactur- 

change in the faetjry. iQ? processes carried .on therein, the number of 

j ,, workers for the time being working in the factory is 

less man twenty and is not likdy to be twenty or more on any dav during the 
ensuing twdve months, it may, by order in writing, exempt such factory from the 
operation of this Act; 

Prodded that any exemption so granted shall cease to have effect on and 
alter any day on. which twenty or more ’workers work in the factory. 

8. [Cf, Ss, 56 and 57, Old Act.] In any case of public emergency the 

Power to exempt during provincial Government] may by notification in 
public emergency. Umcial Gazette, exempt any factor}>^ from any or 

all of the provisions of this Act for such period as he 

may think fit. 

9. [Cf. S. 33, Old Act.] (1) Before work is begun in any factor}’ after 

Notice lolnspectorbeiore commencement of this Act. or before work is 
commencement of work. begun m any seasonal factory each season, the occu- 
pier shall send to the Inspector a written notice con- 
taining — 

(a) the name .of the factory and its situation, 

(1) the address to which communications relating to the factory should 
be sent, 

((:) the nature of the manufacturing processes to be carried on in the. 
factory, 

(d) the nature and the amount of the power to be used, 

(e) the name of the person who shall be the manager of the factory for 
the purposes of this Act* 

; and 

(/) such other particulars as' may be prescribed for the purposes of this 
Act] • 

(2) Whenever another person is appointed as manager, the occupier shall 
send to the Inspector a written notice of the change, within seven days from the 
date on which the new manager assumes charge. 

(3) During any period for which no person has been designated as mana- 
ger of a factory under this section, or during which the person designated does 
not manage the factory, any person found acting as manager, or, if no such per- 
son is found, the occupier himself, shall be deemed to be the manager of the 
factory for the purposes of this Act. 

CHAPTER IL 
The Inspecting Staff. 

10. [Cf. S. 4, Old Act.] (1) The Provincial Grovemraent may, by notifi- 

Inspectors cation in the Official Gazette, appoint such persons as 

^ ‘ it thinks fit to be Inspectors for the purposes of this 

Act within such locaMimits as it may assign to them respectively. 

• (2) The Provincial Government may, by notification as aforesaid, appoint 
any person to be a Chief Inspector, who shall, in addition to the powers confer- 
red on a Chief Inspector under this Act, exercise the powers of an Inspector 
throughout the province. 


LEG. BEE. 

1 Substituted for ^Gtovemor-General in 
Council' by A.O., 1937. 

sTlie word “and” omitted and d. (f) 
added by Act XIV of 1944:. 

Sec. 7 : Statement op Objects and 
Beasons. — “This is a new clause design^ 
to enable tbe Local Goyeminent to exempt 


from tbe Act premises which by reason of a 
change in their use should no longer be 
treated as factories.” 

Sec. 8: Statement op Objects and Eba- 
SONS. — ^Exceptional power given under this 
section is intended only for a serious general 
emergency such as might be caused by a 
war. 


S. 13] 
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(3) No person shall be appointed to be an Inspector under sub-section (,1) 
or a Chief Inspector, under sub-section (2) or, having been so appointed, shall 
continue to hold officey who is or becomes directly pr indirectly interested in a 
factory or in any process or business carried pn therein or in any patent or 
machinery coimected therewith. 

(4) Every District Magistrate shall be an Inspector for his district. 

(5; The Provincial Government may also, by notification as aforesaid, 
appoint such public officers as it thinks fit to be additional Inspectors for all pr 
any of the purposes of this Act, within such local limits as it may assign to them 
respectivdy. 

(6) In any area where there are more Inspectors than one, the Provincial 
Government may, by notification as aforesaid, declare the powers which such 
Inspectors shall respectively exercise, and the Inspector to whom the prescribed 
notices are to be sent. 

(7) Every Chief Inspector and Inspector shall be deemed to be a public 
servant within the meaning of the Indian Penal Code and shall be officially sub- 
ordinate to such authority as the Provincial Government may specify in this 
bdialf. 

11. [Cf. S. 5, Old Act] Subject to any rules made by the Provinc^ 

„ r T X Government in this behalf, an Inspector may, within 

Powers of Inspector. appointed, - 

(a) enter, with such assistants (if any), being persons in the ^[service of 
the Crown] or of any mtmicipal pr other public authority, as he thinks fit, any 
place which is, or which he has reason to believe to be, used as a factory or capable 
of being declared to be a factory under the provisions pf section 5 ; 

(&) make such examination of the premises and plrunt and of any pres- 
cribed registers, and take on the spot or otherwise such evidence of any persoms 
as he may deem necessary for carrying out the purposes of this Act; ^d 

(c) exercise such other powers as mriy be necessary for carrying out the 
purposes of this Act : 

Provided that no pne shall be required under this section to answer any 
question or give any evidence tending to criminate himself. 

12. i[Cf. Ss. 6 to 8, Old Act]' (1) The Proviscial Government may 

_ . appoint such registered medical practitioners as it 

Certifying surgeons. fit to be certif 3 dng surgeons for the purposes pf 

this Act within such local limits as it may assi^ to them respectivdy. 

(2) A certif 3 dng surgeon may authorise any registered medical practi- 
tioner to exercise any of his powers under this Act:- 

Provided that a certificate of fitness for employment granted by such 
authorized practitioner shall be valid for a period of three mcmths only, unless 
it is confirmed by the certifying surgeon himself after examination of the person 
qoncemed. 

Explanaiion , — In this section a “registered medical practitioner” means 
any person registered under the medical Act, 1858, or any subsequent enactment 
atruw/ting it, or undcT any Act of any l^slature in British India providing for 
■the of a raster of medical practitioners, and includes, in any ar^ 

where no such register is maintained, any person declared by the Provincial 
Government, by notification in the Official Gazette, to be a registered medical 
practitioner for the purposes of this section. 

CHAPTER III. 

Health and Safety. 


13. \Cf. Ss. 9 (g) and 37 (2) (g), Old Act and S. 1, English Act] Every 


LEG. EBF. 

1 Substituted for ^employment of Govern- 
ment’ by A, O., 1937. 


Seo. 12; Bbpokp op Sembop Oommitteb. 


— Only registered medical praetitioiiieiiB may. 

be appoint^ as certrfjang surgeons. 

Sec. 13: Befo&p of Seiect CkoaoCTCB. 
— Local Government is given diseretionL to 
make or not to mj^ detaili^d provii^ by 
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Cleanliness. 


factory shall be kept clean and free from effluvia 
arising from any drain, privy .or other nuis^ce, and 
shall be cleansed at such times and by such methods as may be prescribed, ^d 
these methods may include lime-washing, or colour-washing, painting, varnishing, 
disinfecting and deodorising. 

14. [Cf. Ss. 9 (c), 10 and 37 (2) (e), Old Act and Ss. 1, 7 and 74, 
Ventilation English Act] (1) Every factory shall be ventilated in 

accordance with such standards and by such methods 

as may be prescribed. 

(2) Where gas, dust or other impurity is generated in the course of work, 
adequate measures shall be taken to prevent injury to the health of workers. 

(3) If it appears to the Inspector that in any factory gas, dust or other 
in^rity generated in the course of work is being inhaled by the workers to an 
injurious extent, and that such generation or inhalation could be prevented by 
the use of mechanical or other devices, he may serve on the manager of the fac- 
tory an .order in writing, directing that mechanical or other devices for prevent- 
ing such generation or) inhsdation shaffl be provided before a specified date, and 
shall thereafter be maintained in good order and used throughout working hours. 

(4) The Provincial Government may make rules for any class of facto- 
ries requiring mechanical or other devices to be provided and maintained for 
preventing the generation or inhalation of gas, dust or other impurities, which 
may be injurious to workers and specifying the nature of such devices. 

Artificial humidificatioa * 

Act and Ss. 90-96, English Act] (1) The Provincial 
Government may make rules— 

(a) ^ prescribing standards for the cooling properties of the air in facto- 
ries in which the humidity of the air is artificially increased ; 

(b) regulating the methods used for artificially increasing the humidity 
of the air; and 

(c) directing prescribed tests fpr determining the humidity and cooling 
properties of the air to be carried out and recorded. 

(2) In any factory in which the humidity of the air is artificially increased, 
the water used for the purpose shall be taken from a public supply or other source 
of drinking water, or shall be effectively purified before it is so used. 

(3) If it appears to the Inspector that the water used in a factory for 
increasing humidity which is required to be effectively purified under sub- 
section (2)^ is not effectively purified, he may serve on the manager of the factory 
an order in writing, specifying the measures which in his opinion should be 
adopted, and requiring them to be carried out before a specified date. 

16. [Cjf. S. 6, English Act.] If it appears to the. Chief Inspector or to an 
^ Inspector spedally authorized in this behalf by the 
Provincial Government that the cooling properties of 
the air in any factoiy are at times insufficient to» secure workers against injury 


rules for the time smd methods of deansiug 
a factory. 

Sbo. 16 : Stat&IsEnt of Objsots and Sea- 
sons. — ^*'TMs is based on a recommendation 
of the Labour Commission who gi^e in their 
report the prewus history of the legislative 
proposals for protecting workers against the 
effects of excessive heat." 

English Law. — I n textile factories other 
than cotton factories 600 cubic feet of fie^ 
air per hour per individual axe required to 
be supplied. — St, jB. & 0. Sev,, 1902., Vol IF. 

BeasonabiiE TEMPERATUBE.*---This is a ques* 
tioh of iifit and mx WX tvitili thg icironm-. 


^stances of the partieolar case. Bee Deane 
V. Dames, (1901) 65 J.P. 235; Peter v. 
Plowden, (1903) 67 J.P. 152. In Bennet v. 
Eardinge, (1900) 2 QJB. 397, Channel, J., 
said: '^It seems to me that the pnrase 
Workers in attendance’ means persons who 
are in fact on the premises for any substan- 
tial period, and I do not think that they are 
any the less in attendance on the premises 
because th^ are there as customers. It 
does not seem to me that the purpose or ob- 
ject for which they are there affects the 
matter one way or the other," 
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to health or against serious discomfort, and that they can be to a great extent 
increased by measures which will not involve an amount of expense which is 
unreasonable in the circumstances, the Chief Inspector may serve on the manager 
of the factory an order in writing, specifying the measures which in his opinion 
should be adopted, and requiring them to be carried out before a specified date. 

17. [Cf. Ss. 1 and 3, English Act and Ss. 9 (ft) and 37 (2) (/), Old Act.] 
In order that no room in a factory shall be crowded 
Overcrowding. during working hours to a dangerous extent or to an 

extent which may be injurious to the health of the workers, the proportion which 
the number of cubic feet of space in a room and the number of superficial feet 
of its floor area bears to the number of workers vrorking at any time therein shall 
not be less than such standards as may be prescribed either generally or for the 
particular class of work carried pn in the room. 

. , 18. '[Cf. S. 11, Old Act] (1) A factory shall 

Lighting. jjg sufficiently lighted during all working hours. 

(2) If it . appears to the Inspector that any factory is not sufficiently 
lighted, he may serve on the manage of the. factory an order in writing, speci- 
fying the measures which in his opinion should be adopted, and requiring them 
to be carried out before a specified ^te. 

(3) The Provincial Government may make rules requiring that all 
factories of specified classes’ shall be lighted in accordance with prescribed 
standards. 

19. [Cf. S. 75, English Act and Ss. 14 and 37 (2) (i). Old Act.] (1) In 

every factory a sufficient supply of water fit for drink- 
ing shall be provided for the workers at suitable 

places. 

(2) The supply required by sub-section (1) shall comply with such 
standards as may be prescribed. 

(3) In every factory ^[* * *] a sufficient supply^ of water suitable for 
washing shall be provided for the use of workers, at suitable places and with 
facilities for its use, according to such standards as may be prescribed. 

20. [Cf. S. 9, English Act and Ss. 13 and 37_ (2) (h). Old Act.] For 

every factory sufficient latrines and urinals, according 
Latrines and unnals. prescribed standards, shall be provided, for 

male workers and for female workers sqjarately, of suitable patterns and at 
convenient places as prescribed, and shall be kept in a clean and sanitary condi- 
tion during all working hours. 

21. [Cf. S. 16, English Act and S. 15,^ Old Act.] In every factory the 

^ doors of each room in which more than twenty persons 

Doors to open o • employed shall, except in the case of sliding doors, 

be constructed so as to open outwards, or, where the door is between two rooms, 
in the direction of the nearest exit from the building, and no such door shall be 
locked or obstructed while any work is being carried on in the room. 


LEGl. BEP. 

im snb-section (3) the wor& “m 
aav process involving contact by the work- 
ers mth injurious or 

carried on” omitted by Act Ax V of 1944. 

Sic. 17: STA-nSMENT OT OBJECTS AOT 

Beasonb. — ^T his 

old sec. 9 (b) and sec. 37 (/) with ^ 

addition enablii^f the Local Goveminent to 
prescribe standards of floor 4psce^^^ 

Sec 18; Statement of Objects and 
BEA 80NS.-i3ub-da. (1) reproduce 


the substance of old sec. 11. in snb-cl. (31 
it is proposed to enable the Local Govern- 
ments to prescribe standards of UghWT'g by 
rule for particnlar dasses of 
Sec. 19: Statement of Objects and Bba- 
SONS.— Snb-d. (1) coinbines old secs. 14 and 
37 (2) (f) ; aub-cL ^ (2) is new and is based 
on a recommendation of Labour Oommis- 
sion. The diange made by the Select Com- 
' mittee is designed to ensore that drinking 
water is supplied whether standards are 
prescribed or not, 
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„ . . ^ 22. [Cf. Ss. 16, 17 and 37 (2), Old Act.] In 

Precauuons agamsi fire. factory such precautions against fire diall be 

taken as may be prescribed. 

23. [Cf. S. 16, Old Act and S. 14, English Act] (1) Every factory shall 
„ , be provided with such means of escape in the case of 

Means of escape. prescribed.]^ 

• (2) If it appears to the Inspector that any factory is not so provided, he 

may serve on the manager of the factory an order in writing, specifying the 
measures which in his opinion should be adopted, and requiring them to be carried 
out before a specified date. 

(3) The means of escape shall not be obstructed while any work is being 
carried on in the factory. 

24. [Cf. S. 10, English Act and S. 18, old Act,] 
Fencing. factory the following shall be kept 

adequately fence d, namel y : — 


LEG KEF. 

1 Substituted by Act XIV of 1944. 


Secs. 22 and 23. — The expression ^‘pre- 
cautions against fire” in sec. 22 of the Fac- 
tories Act mean precautions against the 
occurrence or outbreak of fire and would not 
cover precautions against the '"conseqnenees 
of fire. Sec. 23 deals expressly with pre- 
cautions agamsi the consequences of fire by 
providing means of escape. Beading the 
two secs. 22 and 23 together, it is dear that 
the intention of the legislature was that in 
the case of precautions against the occur- 
rence of fire, the matter should be dealt with 
by roles which would govern all factories, 
but that in dealing with precautions against 
the consequences of fire, it was recognised 
that all factories could not be dealt with in 
like manner, and see. 23 therefore contains 
a general provision that provision shall 
be made for such means of escape as can be 
reasonably required in the circumstances of 
each factory, and then leaves it to the Ins- 
pector to determine whether such precau- 
tions have been taken, and if he thinks that 
the necessary provisions have not been made, 
he is given power to serve on the manager 
of a factory a notice, breach of which would 
amount to an offence under sec. 60 (a) (m) 
of the Factories Act. There is no power 
under see. 22 to make general rules covering 
the subject of means of escape against fire 
which is dealt with by sec. 23; and sec. 22 
is not to be enforced by means of rules. E. 
37 of the rules under the Act is therefore 
ultra wreSf as it deals with a matter which 
does not under sec. 22 or under sec. 32, 
wMeh is the rule making section, but deals 
with a matter falling under sec. 23 which 
does not enable rules to be made. Sreacb 
of B. 37 is not therefore an offence for 
which there can be a convictfon. I.L.B. 
a943) Bom. 92=44 BonuL.B. 810=A.TJ&. 
1943 Bom. 5. 

Sec. 23: Enoltsh Law— -Fiee.— Factories 
and workshops are to be furnished with a 
certificate that they are provided with such 
means of escape in case of fire as can rea- 
sonably be required. It igi the duty of the 
district council to ascertain whether facto- 
ries and workshops are provided with such 


means of escape from fire and where neces- 
sary to require its provision. The County 
Court has jurisdiction, on application, to 
apportion the cost of complying with the re- 
quirement between the owner and the occu- 
pier of the factory' or workshop in a just and 
equitable manner (see. 14). See Monk v. 
Arnold, (1902) 1 KB. 761; Eomer v, 
Frankm, (1904) 2 KB. 877; (1905) 1 KB. 
479^ [Sec. 14, EngUsh Factory and Workshop 
Act (1901)]. 

Sec. 24: Bepoet op SsLECfr Committee. 
— Sub-cl. (3) has been expanded so as to ap- 
ply to any fencing which may be requir^ 
in pursuance of an order under sec. 26 (1) 
and to make it clear that fencing may be 
removed for necessary attention to machi- 
nery . 

Sapett provisions in,Enoii1SH Law.— The 
Act contains many most valuable provisions 
for securing the safety of the persons em- 
ployed and also of the public. Thus, it is 
provided that in every factory every hoist 
or teagle and every fly-whed directly con- 
nected with the steam, or water, or other 
mechanical power, whdher in the iengine 
house or not, and every part of any water- 
wheel or engine worked by such power, must 
be securely fenced. Every wheel-race not 
otherwise secured must be securely fenced 
close to the edge. All dangerous parts of 
the machinery must either be securely fen- 
ced or be in such position or of such con- 
struction as to be equally safe to every per- 
son as they would be if securely fenced. 
!!l^e fencing is to be maintained in an ejfi- 
dent state. [As to the extent of obligation 
to fence, see Eedgrame v. LWyd, (1895) 1 
Q.B. 876 and Hindle v. Eritvnstle, (189^ 1 
Q.B. 192. See lOso sec. 10, English Factory 
and Workshop Act (1901) and Bules.|} 

The fact that the machinery is so situa- 
ted that there is little or no dafiger of ac- 
cidents happening is no justification for not 
•carrying out the requirements of a statute 
as to fencing [see Doel v. Shepherd^ (1856) 
25 L. J. Q.B. 124]; but it is only necessary 
to keep up the fence when the parts requir- 
ed to be fenced are in motion for some 
manufacturing process. [Coe v. PZgft, (1851) 
6 Ex. 252]; but the obligation to fence 
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or 


- pnme mover; 

(0) wery hoist or lift, hoist-wdl, or lift-wdl, aad every trao-door 
similar o]^mg near which any person may have to work or paS; and^ 

prescribe machinery which the Provincial Government may 

(2) If it appears to the Inspector that any other part of the machinery 
m a factory is dangerous if not adequately fenced, he may serve on the manager 

writing, specifying the measures which in his opinion 
should be adopted* and requinng them to be carried out before a qiecified date. 
/i\ required by or under this section or under sub-section 

( 1 } of section 26 shnll be maintained in an efficient state at all times when the 
workers have ^ access to the parts r^uired to be fenced except where they 
are under r^air or are under examination in connexion with rqiair or are neces- 
sarily exposed 'for the purpose of cleaning or lubricating or altering the gearing 
or arrangements of the machinery. 

(4) Such further provisions as may be prescribed shall be made for the 
protection from danger of persons employed in attending to the machinery in a 
factory. 

25. [Cf. Ss. 17-19, English Act.] If it appears to the Inspector that any 

_ ^ building or part of a building, or any part of the ways, 

catior'of de?ective®^^s ^ ® conditi^ 

or tests of stabilitj-. may be dangerous to human life or safety, he 

may serve on the manager of the factory, an order in 
writing requiring him before a specified date — 

(a) to furnish such drawings, specifications and other particulars as may 
be necessary to determine whether such building, ways, machmery or plant can 
be used with safety, or 

(h) to carry out such tests as may be necessary to determine the strength 
or quality of any specified parts and to inform the Inspector of the results Aereof. 

26. [Cf. Ss. 17 to 19, Et^lish Act and 18-A, Old Act.] (1) If it appears 

to the Inspector that any building or part of a build- 
Safety of buikhriKs and jjjg qj. tjjg machinery or plant in a 

machinery. factory is in such a condition that it is dangerous to 


machinery is absolute yitval 

Colliery Co., (1921) A.O. 693 ; TwrceU v. 
Talbot (CteTTbent), Ltd., (1914) 79 J.P. 1] 
and is nnafPected by tbe fact that, wiflh. re- 
gard to some particular machine, it may be 
commercially impracticable or mechanically 
impossible .to fence it securely {Dames v. 
Oven (ThS>ma8) & Co., (1919) 2 KB. 39. 
See JaeJfison v. MilHii^r Motor Body & 
Co„ (1911) 1 K.B. 546.] 

Moreover, the defence of common employ- 
ment is not applicable where the injury has 
been caused by the neglect of the employer 
to carry out his statutory obligations to 
fence his maebinery (Britton t. G, W. B , 7 
Ex. 130) nor where the employer has failed 
to maintain or repair the fencing for his 
machinery [MoVmes v. C^rTce, (1862) 31 L. 
X Ex. 356; Groves v. Wimbome (Lord). 
(1898)^2 Q.B. 402], and in fact that the 
statute impose^ a penalty for omission to 
fence does not bar an action for damages by 
the workman. (Ibid.) Sub-see. (2) inclu- 
des aU machinery in a factory and it is for 
the Court to say if it is dangerous. [Bed- 
ffrave v. Lldyd, (1895) 1 Q.B. 876.] 
Machinery is dangerous if in the ordinary 
course of human affairs danger may reason- 


ably be anticipated from the use of it with- 
out protection, [Hindle v. Birtwistle, 
(1897) 1 Q.B, 392.] 8ef Encyclopaedia of 
the Laws of England, 2nd Ed., Title '^ae- 
tories.^^ 

The numerous provisions in the Procedure 
Code for service of notices or orders arc 
intended to make it certain that a particu- 
lar process or an order of the Court is 
brought to the spieciftc notice of the indivi- 
dual affected. A mere knowledge that pro- 
ceedings may be instituted or something of 
that sort is not sufficient to' take the ulaoe 
of the imperative directions in the Code as 
to service on the actual individual. The 
words in sec. 18 (2) "serve on the Manager 
an order in writing” mean that such an or- 
der as is referred to in Form O should be 
seiTed definitely on the manager of the 
factory and that it should speeijfy exactly 
what measures the manager is to* take in 
order to remove the danger. But a mere 
note of a visit is not such an order as is 
contemplated therein. 85 I.C. 226=26 Bom. 
L.R. 1245=26 Cr.L.X 482=1925 Bom. 34.S. 
As to the necessity for order or notice by 
Inspector, see 12 Bom.L.B. 225. 
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human life or safety, he may serve on the manager .of the factory an order in 
writing specifying the measures which in his opinion should be adopted, and 
requiring them to be carried out before a specified date. 

(2) If it appears to the Inspector that the use of any building or part of 
a building .or of any part of the ways, machinery or plant in a factory involves 
imminent danger to human life or safely, he may serve on the manager of the 
factory an order in writing prohibiting its use until it has been properly repaired 
or altered. 

27. [Cf, S. 13, English Act.] (1) No woman or child^shall be allowed to 

clean .or oil any part of the machinery of a factory 
Restrictions on work while that part is in motion under power, or to work 
near machmery m motton. between fixed and moving 

parts of any machinery which is in motion under power. 

(2) The Provincial Government may, by notification in the Official 
Gazette, prohibit, in any specified factory or class of factories, the cleaning or 
oiling by any person of specified parts of machinery when these parts are in 
motion under power. 

28. [Cf, Ss. 76 to 78, English Act and S. 19-A, Old Act.] (1) The Pro- 

vincial Government may make rules prohibiting the 
Power to exclude* chil- admission to any specified class of factories, or to 

specified parts thereof, of children who cannot be law- 
fully employed therein. 

(2) If it appears to the Inspector that the presence in any factory or part 
of a factory of children who cannot be lawfully employed therein may be danger- 
ous to them or injurious to^ their health, he may serve on the manager of the 
factory an order in writing directing him to prevent the admission of such children 
to the factory or any part of it. 

29. iCf. S. 20, Old Act and S. 24, English 
Prohibition of employ- Act.] No woman or child shall be employed in any 
ment of women and child- p^j-t of a factory for pressing cotton in which a 
ren near cotton-openers. Cotton-opener is at work: ^ 

Provided that, if the feed-end of a cotton-opener is in a room separated 
from the delivery end by a partition extending to the roof, or to such height as 
the Inspector may in any partiailar case specify in writing, women and children 
may be employed on the side of the partition where the feed-end is situated 
30, [Cf, S. 34, Old Act and Ss, 19-22, English Act.] Where in any factory 

■Sec. 27: Statement op Objects anb Bea- tion. [See. 13, English Factory and Work- 
SONS. — This is based on old sec. 19; but it shop Act, 1901; PearsOn v. Belgim MitU 
is proposed to extend to the oiling of machi- Co,, (1896) 1 Q.B, 244.] A young person 
nery the prohibition which at present ap- employed in a mill oiled part of the machi- 
plies to the cleaning of machinery and to ex- nery during meal times, contrary to orders 
tend it to work done between moving parts and for his own amusement. The occupier 
as wen as between feed and moving parts, of the mill was held to have committed an 
As to what is cleaning machinery, see offence. [Prior v. Slaithwaite Spinning Co, 
TMlor V. MarJc, (1911) 1 K.B. 145. (1898) 1 Q.B. 881. But see Bolinson v. 

Sb<3. 28 : Statement op Objects and Bea- MelmXle, (1890) 17 B. 62, See also Grams 
SONS. — Sub-d. (2) reproduces the substance v. Dimean, (1899) 1 F. 72.] 
of old sec. 19-A. In sub-cL (1) it is pro- Sec. 29.— -The provisions of the section 
posed to give the Local Governments gen- are not fulfilled if theope is a door made in a 
eral powws to exclude non-working children partition between the two portions of the 
with a view to their protection, room and that door is shown to be open at a 

English Law. — ^A dbald is net allowed to particular time,, or even although it is shut, 
dean, in a factory, any part of any machi- yet it is not locked or other effective means 
nery, or any place under any machinery, taken to prevent its-lbdng opened hy a wo- 
other^ than^ overhead mill-gearing, while man or dxild wishing to get into the press 
it is in motion by the aid of steam, water or room or prohibited area. 94 I.C. 949—50 
other mechanical power. A yoang person is B. 34=27 BomL.L.B. 1405=27 Cr.L.J 165= 
not allowed to dean any dangerous part of 1926 Bom. 57. 

machinery while it is so in motion. Neither Sec. 30; ^Teesons" incltobs plueait- 
a woman nor a young person is allowed to Single Aooidbnt— Several tejoked—Fail- 
dean min-goaring maehtnery when in zoo- 
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Notice of 
dents. 


certain acci- 


an accident occurs which causes death, or which 
puses any bodily injury whereby any person injured 
is prevented from resuming his work in the factory 
during the forty-eight hours after the accident occurred, or which is of any nature 
which may be prescribed in this behalf, the manager of the factory shall send 
notice thereof to such authorities, and in such form and within such time, as may 
be prescribed. 

31. [Cf. S. SO, Old Act] (1) The manager of a factory on whom an 
^ jg ' order in writing by an Inspector has been served 

^ under the provisions of this Chapter, or the occupier 

of the factory,^ may, within thirty days of the service of the order, appeal against 
it to the Provincial Government, or to such authority as the Provincial Govern- 
ment may appoint in this behalf ; and the Provincial Government or appointed 
authority may, subject to rules made in this behalf by the Provincial Government, 
confirm, modify or reverse the order. 

(2) The appellate authority, may, and if so required in the petition or 
appeal shall, hear the appeal with the aid of .assessors, one of whom shall be 
appointed by the appellate authority and the other by such body representing the 
industry concerned as the Provincial Government may prescribe in this behalf : 

Provided that if no assessor is appointed by such body, or if the assessor 
so appointed fails to attend at the time and place fixed for hearing the appeal, 
the appellate authority may, unless satisfied that the failure to attend is due to 
sufficient cause, proceed to hear the appeal without the aid of such assessor, or, 
if it thinks fit, without the aid of any assessor. 

(3) In the case of an appeal against an order under, section 16 the appel- 
late authority sh^l, and in any other case except an appeal against an order under 
sub-section (2) of section 26 or sub-section (2) of section 28 the appellate autho- 
rity may, suspend the order appealed against pending the decision of the appeal, 
subject however to sudh conditions as to partial compliance or the adoption of 
temporary measures as it may choose to impose in any case. 

Power of Provincial Gov- 32, The Provincial Government may make 

cmment to make rules to t 

supplement this Chapter, “ j. ^ r ai. 

(a) providing for any matter which, according to any of the provisions 

of this Chapter, is or may be prescribed; ^ t c .. -a 

(b) reqtdring the managers of factones to maintam stores of first-aid 

appliances and prmdde for thdr proper cptody ; . . , 

'(c) providing against danger ansmg from the tise of mechamcal trans- 
oort in factories, other than railways subject to the Indian Rdlways Act 1890; 
(d) prescribing the manner of the service .of orders under this Chapter 

on manasrers of factories ; . j i. • 

regulating the procedure to be followed m presenting and hearing 

appeals under sect ion 31, and the appointment and remuneration of assessors; 

DBB TO NOTIFT—- SINOMI OITOTOB.— The yfOlA 

“neisou” inclucles the plural and conseqj^t- 
Iv wheore as a result of a single accideiit 
more peraona than one are injnied the 
dent ^ot be split np into as “<“7 P®? 
sone injnred and the notice contempU^ is 
^le notice of the ^dent J*'* ^ 
manager is required to submit to 
Titles and therefore contravention of to r^o 
is one offence which cannot m its turn ^ 
split up into as 

of casualties. 31 Or.L.J. 869 — 126 I.O. 38 
=1930 Lah. 658. The duty to inform the 
authority under the Factories 
34 is laid on the manager. It m therefore 

Cr. C. M.-I-76 


Act, but both the occupier and manager are 
‘made responsible jointly and severally for 
this contravention. A.LB. 1930 Lah. 668. 

JtoAGBE’S ABSBNC3B PROM DUTT NOT NOTI- 
FIED — LiABiiiiTsr roB iNPBiNGBaosNT. — Wheie 
the person, who is charged with offences 
under the Factories Act, was absent from 
his duties as manager at the time when the 
alleged infringements of the Act took place, 
he cannot be prosecuted for Infringements 
of the Act which took place during his ab- 
sence although the absence was not notified 
to the authorities as required by law, for 
which non-compliance the occupier could be 
held Uable. 152 1.0. 506=38 aW.N. 1008 
=A.I.B. 1934 Oal. 730. 
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(f) regulating the exercise by Inspectors of their powers under this 
Chapter; and 

(g) providing for any other matter which iTiay be expedient in order to 
give effect to the provisions of this Chapter. 

33. [Cf. Ss. 73-79, English Act.] (1) The Provincial Government may 
make rules requiring that in any specified factory, 
Additional power to make wherein more than one hundred and fifty workers are 
la&w t^ safely rules re- ordinarily employed, an adequate shelter shall be pro- 
rest— workcrs during periods of rest, 

ourmg resT, prescribe the standards of such 

shdters. 


, (2) The Provincial Government may also 

rooms for duldmi.- 

(a) requiring that in any specified factory, ^\'herein more than fifty women 
workers are ordinarily employed, a suitable room shall be reserved for the use of 
children under the age of six years belonging to such women, and 

(b) prescribing the standards for such rooms and the nature of the super- 
vision to be exercised over the children therein. 

(3) The Provincial Government may also make rules, for any class of 

certificates of -stabilitv,- of the pro- 

vince, requiring that work on a manufacturing process 

cam^ on with the aid of power shall not be begun in any building or part of a 
building erected or taken into use a.«i a factory after the' commencement of this 
Act, until a certificate of stability in the prescribed form, signed by a person 
possessing the prescribed qualifications, has been sent to the Inspector. 

(4) Where the ^[Provincial Government] is satisfied that any operation 

hazardous operations. “ ^ factory exposes ^y persons employed upon it to 

a serious risk of bodily injury, poisoning or disease, 
he may make rules applicable to any factory or class of factories in which the- 
operation is carried on — 

(a) specifying the operation and declaring it to be hazardous, 

(b) prohibiting or restricting the employment of women, adolescents or 
children upon the operation, 

(c) providing for the medical examination of persons employed or seek- 
ing to be einployed upon the operation and prohibiting the employment of per- 
sons not certified as fit for such employment, and 

(ci) providing for the protection of all persons emploved upon the opera- 
tion or in the vicinity of the places where it is carried on. 


CHAPTER TV. 

Restrictions on Working Hours of Ai>ut,ts. 

34- [Cf, Old section 27,] No adult worker shall be allowed to work in a 
Weekly hours. factory for more than fifty-four hours in any week, 

. . where the factory is a seasonal one, for more than 

sixiy hours m any week : 

Provided that an adult worker in a non-seasonal factory engaged in work 
which for technical reasons must be continuous throughout the day mav work 
formfty-six hours in any week 


IjEG. mSiP* 

1 Substituted for "Govemor-Gteueral iu 
Council’^ by A.O., 1937. 


Sec. 32 (flr).— E. 55 of tbe Bombay Fac- 
tory Eules, 1935, 5s not vires, 45 Or. 
L.J. 761=46 Bom,L.E. 456=A..I.E. 1944 
Bom. 250. 

Sec. 34: Persons EmpiiOYEd in a Fac- 
tory— Meaning OP.— Persona wbo are ac- 
tually engaged in work in a factory in any 


of the ways enumerated in sec. 2 must be 
presumed to be employed in tbe factory 61 
C. 332=85 Or.L.J. 1401=38 C.W.K 801= 
1934 C. 546. 

"Allowed to work in a pactory”, — The 
section is not confined to any act which the 
occupier himself has allowed, but it also in- 
cludes an allowrance by a serraat or agent 
of the occupier. See Iu re Orad Tree, 85 
L.T. 549. 
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35. [Cf. Old section 22.] (1) No adtilt worker 

V\ eekly holiday. shall be allowed to work in a factory on a Sunday 

unless — 

{a) he has had or will have a holiday for a whole day on one of the three 
days immediate^ before or after that Sunday, and 

(b) the manager of the factory has, before that Sunday or the substituted 
day, whichever is earlier, — ^ 

(1) delivered a notice to the office of the Inspector of his intention to 
require the worker to work on the Sunday and of the day which is to be substi- 
tuted, and 

(ii) displayed a notice to that effect in the factory: 

Provided that no substitution shall be made which will result in any worker 
working for more than ten days consecutively without a holiday for a whole day. 

(2) Notices given under sub-section (1) may be cancelled by a notice 
delivered to the office of the Inspector and a notice displayed in the factory not 
later than the day before the Sunday or the holiday to be cancelled, whichever 
is earlier. 

(3) where, in accordance with the provisions of sub-section (1), any 
worker works on a Simday and has had a holiday on one of the three days im- 
mediately, before it, that Sunday shall, for the purpose of calculating his weekly 
hours of work, be included in the preceding week. 

[35 -A. (1) Where, as a result of the passing of an order or the making 

Compensatory holding. . of this Art exempting 

a factory or the workers therein from the provisions 
of section 35, a worker is deprived of any of the weekly holidays for which provi- 
sion is made by sub-section (1) of that section, he shall be allowed, as soon as 
circumstances permit, compensatory holidays of equal number to the holidays 
so lost. 

(2) The Provincial Government may make rules prescribing the manner 
in which the holidays, for which provision is made in sub-section (1), shall be 
allowed.]^ 

36. [Cf, Old section 28.] No adult worker 

^ , shall be allowed to work in a factory for more than 

Daily hours. ten hours in any day: 

Provided that a male adult worker in a seasonal factory may work for 
eleven hours in any day. 

37. [C/. Old Act, section 21.] The periods of work of adult 

Intervals for rest workers in a factory during each day shall be fixed 

^ ^ cither — 

(a) so that no period shall exceed six hours, and so that no worker shall 

work for more than six hours before he has had an interval for rest of at least 
one hour ; , 

or 

(b) so that no period shall exceed five hours md so that no worker shall 
work for more than five hours before he has had an inte^al for rest of at least 
half an hour, or for more than eight and a half hours before he has had at least 

two such intervals. ^ , , , r 

38. fNew.i The periods of work of an adult worker m a facto^ shaU 

be so arranged that, along with his inteiwals for ^st 
Spread over. under section 37, they shall not spread over more than 

order of caaicdlation it is not desirable to 
institute a criminal prosecution in respect 
of the factory having been woiiced in con- 
travention during the pendency of the ap- 
peal. 59 I.C. 857=22 OrX,J. 153 (Lah.). 

Sec. 37.— On this section 9 ee 44 BomX. 
R. 810=1943 Bom. 5 cited under pec. 22 
supra. 


leg. eef. 

1 Sec. 3&*A inserted by Act III of 1945. 


Secs. 36 and 43.— Where an Inspe^or of 
Factories approves a system of worteoig a 
particular f^ory, -he has power 
21 of Oeueral Aet to % 

proval. If an appeal is pending from the 



604 


The CriminaC Court Manual,! 


[a 39 


thirteen hours in any day, save vdth the permission of the Provincial Government 
and subject to such conditions as it may impose, either generally or in the case 
of any particular factory. z 

39. [Cf. Old Act, sections 26 and 36.] (1) There shall be displayed and 

correctly maintained in every factory in accordance 
with the provisions of sub-section (2) of section 76 a 
JS Ja aIS Notice of Periods for Work for Adults showing 

clearly the periods within which adult workers may 

be required to work. 

(2) The periods shown in the Notice required by sub-section (1) shall 
be fixed beforehand in accordance with the following provisions of this section 
and shall be such that workers working for those periods would not be working 
in contravention of any of the provisions of sections 34, 35, 36, 37 and 38. 

(3) Where all the adult workers in a factory are required to work within 
the same periods, the manager of the factory shall fix those periods for such 
workers generally. 

(4) Where all the adult workers in a factory are not required to work 
within the same periods, the manager of the factory shall classify them into groups 
according to the nature of their work. 

(5) For each group which is not required to work on a system of shifts, 
the manager of the factory shall fix the periods within which the .group may be 
required to work. 

(6) Where any group is required to work on a system of shifts and the 
relays are not to be subject to predetermined periodical changes of shift, the 


Beg. 39. — Sec. 39 (1) of tlie Act and E, 70 
xequire tliat a notice of periods of work for 
adults in Englisli and in the language of the 
majority of the workers shall he affixed at 
the main entrance of the factory. Display- 
ing an incorrect notice is tantamount to not 
displaying notice prescribed and would he 
punishable as a breach of sec. 39 (1) and 
B. 70. 1942 lsr.L.J. 518=I.L.B. (1943) Nag. 
38=1943 Nag. 79, 

Object op the section. — ^The main 
object of the section is not to ensure 
that the manager and no one else should £x 
the hours but that the hours should be fixed 
and regular hours of employment are to be 
fixed; they are not to be subject to sudden 
or casual alteration at any one's discretion 
or caprice. 58 Bom. 137=35 Cr.L.J. 542= 
35 Bom.L.B. 1167=1934 Bom. 43. 

Scope op Section— Changing system op 
^^Specul hours”— Legamty,— a continu- 
ously changing system of hours "specified” 
is something Altogether different from what 
is contemplated by a fixation of special 
hours. The former course is not permitted 
by lie section. 134 I.C. 881=35 O.W.N. 
1108=1931 C. 639. 

Work outside fixed hours. — Where men 
work during a time which is admittedly out- 
side the time fixed for employment of each 
person employed in the factory, the owner 
of the factory is. guilty under the section, 
52 A. 444=31 Cr.L.X 1220=1930 A.L.J. 
459=1930 A. 214. 

Extra work not done in or about fac- 
tory — ^Prohibition op section ip applies.— 
Where the manager of an ice factory had 
fixed only 7} hours a day for employees but 
it appeared that persons who had finished 


their work used to take ice to ships in the 
docks when required. Seld, that the extra 
work was not work done in or about the 
factory and that it did not fall within the 
prohibitory provisions of the Act. 134 I.C. 
881=35 C.W.N. 1108=1931 0. 639. See 
also I.L.E. (1943) Nag. 38=1943 Nag. 79 
(Displaying incorrect notice— Breach of 
rules.) 

Secs. 39 and 40. — ^This is based on sec. 36. 
In order to prevent the evasion of the Act, 
it is proposed to provide that changes 
should he notified to the Inspector before 
they are made, and that his previous sanc- 
tion should be required if a change has to be 
made within a week of the previous change. 

Eeport op Select Committee.— We have 
re-drafted and re-arranged the provisions 
contained in els. 40 and 41 of the Bill (secs. 
39 and 40 of this Act) as introduced with a 
view to expressing more clearly the inten- 
tion of those clauses. The latter part of 
suh’Cl. (4), cl. 39, formerly sub-cl. (3) of cl. 
40, has been omitted as not relevant to the 
preparation of the notice, and as covered by 
the provisions of cl. (41). 

Secs. 39, 42 and 60. — Eailure to comply 
with old sec# 36 would not in itself amonnt 
to a breach of the provisions of this section 
or justify tho conviction under sec. 60. 58 B. 
137=35 Cr.L.J. 542=35 Bom.L.B. 1167= 
1934 B. 43. A factory which is exempt 
from the provisions of sec. 37 under the rules 
framed under see. 43 (2> (5) cannot be held 
to be exempt also from the provisions of 
secs. 39 and 40. Therefore where there is 
a breach of the provisions of sec. 42 read 
with sec. 39, the fact that und^ the rules 
the factory is exempt from the provisions of 
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manager of the factory shall fix the periods within which each relay of the group 
may be required to work. 

(7) Where any group is to work on a system of shifts and the relays are 
to be subject to predetermined periodical changes of shifts, the manager of the 
factory shall draw up a scheme of shifts whereunder the periods within which 
any relay of the group may be required to work and the relay which will be 
working at any time of the day shall be known for any day. 

(8) The Provincial Government may make rules prescribing forms of 
the Notice of Periods for Work for Adults and the manner in which it shall be 


maintained. 

40. [Cy. Old Act, section 36.] (1) A copy of the Notice referred to in 
sub-section (1) of section 39 shall be sent in dupli- 
Copy of Notice of Inspector within fourteen days after the 

^ cominiencement of this Act, or, if the factory bepns 
work after the commencement of this Act, before the 


day on which it begins work. 

(2) Any .proposed change in the system of work in a factory which will 
necessitate a change in the Notice shall be notified to the Inspector in duplicate 
before the change is made, and except with the previous sanction of the Inspec- 
tor, no such change shall be made until one week has elapsed since the last .change. 

41. {Cf. Old Act, sections 35 and 37 (2).] (»1) 
Register of Adult Wor- mans^er of every factory shall maintain a 

Register of Adult Workers showing — 

(a) the name of each adult worker in the factory; 

(b) the nature .of his work; 

(c) the group, if any, in which he is included; 

(d) where his group works on shifts, the relay to which he is allotted; and 

(e) such other particulars as may be prescribed : 

Provided that, if the Inspector is of opinion that any muster roll, or repstcr 
maintained as part .of the routine of a factory gives in respect; of 2 ^y or all of the 
workers in the factory the particulars required under fiiis section he may, by 
order in writing, direct that such muster roll or register shall to the corresponding 
extent be maintained in place of and be treated as the Register of Adult Workers 


in that factory : _ . . y- j l 

Provided further that, where the Provincial Government is satisfied that 
the conditions of work in any factory or class of factories are such that there is 
no appreciable risk of contravention of llie provisions of this Chapter in the case 
of that factory or factories of that class, as the case may be, the Provincial Gov- 
ernment may, by written order, exempt, on such conditions as it may impose, that 
factory or all factories, of that class, as the case may be, from the provisions of 


this section. 

sec. 37 does not afford any defence to a pro- 
secution under see. 60 (Jb) (Q. LL.R. (193p , 
Horn. 175 ~ 38 Boin.Lf.R 1181—38 Or.Ii.J. 
304=A.I.B. 1937 Bom. 52. 

Power of changing working hours can- 
not BE EXERCISED BT MANAGER AETBR MTLT j 
STARTS WORKING.— The manager and lie 
alone cari change the worldng hours on com- 
plying with the conditions stated in old sec. 
36 (3) of the Act, but that power of change 
cannot be exercised by the manager after 
the miU starts working on the period fixed 
by Any change subsequently made 

therein could not be covered by the change 
in the standing orders as contemplated by 
sec. 36 (3), but would be an unauthorised 
departure from the fixed period on a parti- 
cular day. Although the hours fixed on the 
night in question were 12-30 AJf., to 5-30 


AM., the Tnillp stopped working for about 15 
minutes on accounts of a break-down and the 
manager extended the closing hour to 5-45 
A.M., and issued an order to that effect and 
informed the workmen and the Inspector of 
Pactories of that change ^d its ^reason, 
held, that the accused must be conwed 
under old sec. 41 (now sec, 60). 58 Bom. 

137=35 Cr.L.J. 542=35 Bom.L.B, 1167= 
1934 B. 43. , . 

Sec. 41.— The section is mandatory, and 
it makes the position clear that in the ab- 
sence of an order by the Inspector, one re- 
gister in a prescribed form of all persona 
employed and of the hours a^d nature of 
thOT employments must be kept. It cannot 
be supplemented by a time-dieet. 152 I.O. 
566=38 O.W.N. 1008=1934 C. 730. See 
also 1942 N.L.J. 518 citfid under sec. 60. 



606 


The Criminal Court Manual. 


[S. 42 

(2) The Provincial Government may make rules prescribing the form .of 
the Register of Adult Workers, the manner in which it shall be maintained and 
the period for which it shall be preserved. 

42. [Cf. section 26.] No adult worker shall be allowed to work otherwise 

than in accordance with the Notice of Periods for 
Hours of work to cor- Work for Adults displayed under sub-section ( 1 ) of 
respond with notice under section 39 and the entries made beforehand against 
under^section ^^Sister Register of Adult Workers maintained 

under section 41. 

43. [Cf. Old Act, sections 29, 30, 32 and 32-A.] (1) The Provincial Gov- 

ernment may make rules defining persons who hold 
Power to make rules positions of supervision or management or are employ- 
restnc- ed in a confidential position in a factory, and the pro- 
vision of this Chapter ^ [other than the provisions of 
clause (b) of sub-section ( 1 ) of section 45 and the provisos to that sub-section] 
shall not apply to any person so defined. 

( 2 ) The Provincial Government may make rules for adult workers pro- 
viding for the exemption, to such extent and subject to such conditions as may 
be prescribed in such rules, — 

(a) of workers engaged on urgent repairs — from the provisions of sec- 
tions, 34, 35, 36, 37 and 38; 

(J) of workers engaged in work in the nature of preparatory or comple- 
mentary work which must necessarily be carried on outside the limits laid down 
for the general working of the factory — from the provisions of sections, 34, 36, 
37 and 38 ; , 

( 4 :) of workers engaged in work which is necessarily so intermittent that 
the intervals during which tiiey do not work while on duty ordinarily amount to 
more than the intervals for rest required under section 3/ — from the provisions 
of sections 34, 36, 37 and 38; 

(d) of workers engaged in any work which for technical reasons must be 
carried on continuously throughout the day — from the provisions of sections 34, 
35, 36, 37 and 38 ; 

(e) of workers engaged in making or supplying articles of prime neces- 
sity which must be made or supplied every day — from the provisions of section 35 ; 

(/) of workers engaged in a manufacturing process which cannot be 
carried on except during fixed seasons — from the provisions of section 35 ; 

(g) of workers engaged in a manufacturing process which cannot be 


LEG. EEP. 

1 Ittserfced by Act XL of 1935. 


Sro. 42: Report of the Select Commit- 
tee. — "The prohibition, contained in this 
danse was contained by implication in cL 60 
of the Bill as introduced. We have insert- 
ed it explicitly in this new danse, alid in 
d. 57, the analogous dau&e relating to ddld- 
ren, with a view to the simplification of 
cL 60 relating to penalties”. It is no de- 
fen<^ to a breach of the provisions of this 
section, that the factory bias been exempted 
from the provisions of sec. 37 under rules 
framed under see. 43 (2) (d^. LL.B. (1937) 
Bom. 175=38 Cr.L.J. 304=38 BomX.B. 

1181=A.IJt. 1937 Bom. 52. See oZho 1938 
]Sr.L.J. 217=1938 Nag. 406=I.L.R. (1940) 

Nag. 257. ' 

Sec. 43 (2) (d ), — ^Exemption of a factory 

from provisions of sec. 37, under ndes made 
under this d^use, does not operate as ex- 


emption under the provisions of secs. 39 and 
40 also. Where, therefore, several hands 
are found working at a time diown as 
period of rest in the notice displayed under, 
see. 39 (1), there is dear breach of terms of 
sec. 42, and an offence under sec. 60 (h) (i) 
is committed. Exemption from provisions 
of sec. 37 is no valid defence. I.LBh 1937 
Bom. 175=38 Bom.L.R. 1181=38 OraL.!. 
304=1937 Bom. 52. The provisions of B. 
112 (c) (5) (1) and E. 112 (c) (5) (m) are 
not alternative in the sense that if the pro- 
visions of sub-B. 5 (Hi) are observed it is 
not necessary to observe the requirements 
of sub-B. 5 (1) of B. 112 ( 0 ) of Bihar and 
Orissa Factory Buies framed imder sec. 43 
of the Factories Act. The word "or” oc- 
curring between one sub-dause and another 
in B. 112 ( 0 ) cannot be interpreted in such 
a way as I 0 noake the sub-rules alteomative. 

1938 P.W.N. 903=40 Cr.L,J. 160=AXB, 

1939 Pat. 163. 
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carried on except at limes dependent on the irregular action of natural forces — 
from the provisions of section 35 and section 37 ; and 

(A) of workers engaged in engine-rooms or boiler-houses — from the pro- 
visions of section 35. 

(3) Rules made under sub-section (2) providing for an}' exemption may 
also provide for any consequential exemption from the provisions of sections 39 
and 40 which the Provincial Government may deem to be expedient, subject to 
such conditions as it may impose. 

(4) In maHng rules under this section the Provincial Government shall 
prescribe the maximum limits for the weekly hours of work for all classes of 
workers, and any exemption given, other th^ an exemption under clause (a) 
of sub-section (2), shall be subject to such limits. 

(5) Rules made under this section shall remain in force for not more 
than three years, 

44. [Cf. Old Act, section 30 (2).] (1) Where the Provincial Government 
Power to make orders e-v- sati^^fied that, Owing to the nature of the work 
empting f rom restrictions. earned Oil or to Other circumstances, it is unreason- 
able to require that the periods of work of any adult 
workers in any factory or class of factories should be fixed beforehand, it may, 
by w'ritten order, relax or modify the provisions of sections 39 and 40 in respect 
of such workers to such extent and in such manner as it may tliink fit, and sub- 
ject to such conditions as it may deem expedient to ensure control over periods 
of work. 

(2) The Provincial Government, or subject to the control of the Provin- 
cial Government the Chief Inspector, may, by written order, exempt, on such 
conditions as it or he may deem expedient, any or all of the adult workers in any 
factory, or group or class of factories, from" any or all of the provisions of sections 
34, 35, 36, 37, 38, 39 and 40, on the ground that the exemption is required to en- 
able the factory or factories to deal with an exceptional press of work. 

(3) Any exemption given under sub-section (2) in respect of weekly 
hours of work shall be subject to the maximum limits prescribed under sub-sec- 
tion (4) of section 43. 

'(4) An order under sub-section (2) shall remain in force for such period 
as it may specify, but in no case for more than two months from the date on 
which notice thereof is given to the manager of the factory. 

45. [Cf. Old Act» sections 24, 51 (2) and32-A.] 
Further restrictions on (1) The provisions of this Chapter shall, in flieir ap- 
the employment of women, plication to women workers in factories, be supple- 
mented by the following further restrictions, namely : — 

(a) no exemption from the provisions of section 36 may be granted in 
respect of any women ; and 

(i) no women shall be allowed to work in a factory except between 6 
A.M. and 7 p.m. : 

Provided that the Provincial Government may, by notification in the Offi- 
cial Gazette, in respect of any class or classes of factories and for the whole year 
or any part of it, vary the limits laid down in clause (&) to any span of thirteen 
hours between 5 a.m. and 7-30 p.m. : 


SEC-S. 45 AND 54: TmPORAUY AMEaSDMBNT SEC. 45: GtINNING Factokies.— -All that 
OP SECS. 45 AND 54 Act XXV op 1934.— XTn- the law authorises the Inspector to do in the 
til the lermination of the hostilities in he- ease of a ginning factory is to eaepress his 
ing at the commencement of this Act the opinion and not to issue orders. The Ins- 
first proviso to sub-sec. (1) of sec. 45 and the pector has no right to issue a general prohi- 
proviso to sub-sec. (,3) of sec. 54 of the said bition against the employment of women at 
Act shall have effect as if for the figures and night without going into the question whe- 
letters *^7-30 P.M.” the figures and le tters ther the staff is sufficient. 61 1.0. 225—19 
^^8-30 had been substituted, (Act XTV AX.J. 503=22 Gr.lj.J. 369=1921 ALL. 229. 
of 1944, sec. 5.) 
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Provided further that, in respect of any seasonal factory or class of se^o- 
nal factories in a specified area, the Provincial Government may make rules im- 
posing a further restriction by defining the period or periods of &e day within 
which women may be allowed to work, such that the period or periods so defined 
shall lie within the span fixed by clause (b) or under the above proviso and shall 
not be less than ten hours in the aggregate. 

(2) The Provincial Government may make rules providmg for the pemp- 
tion from the above restrictions, to such extent and subject to such conditions as 
it may prescribe, of women working in fish-curing or fish-canning factories where 
the employment of women b^ond the said hours is necessary to prevent damage 
to or deterioration in any raw material. 

(3) Rules made under sub-section (2) shall remain in force for not more 

than three years. 

46. [New.] Where a worker works on a shift which extends over mid- 
night, the ensuing day for him shall be deemed to be 
provision for ^he period of twenty-four hours beginning when such 
mght-shifts. hours he has worked after midnight 

shall be counted towards the prewous day : 

Provided that the Provincial Grovemment may, by order in writing, direct 
that in the case of any specified factory or any specified class of workers therein 
the ensuing day shall be deemed to be the period of twaity-four hoims beginning 
when such shift begins and that the hours worked before midnight shall be 
counted towards the ensuing day. 

47. [Cf. Old Act, section 31.] (1) Where a 
Extra pay for overtime. worker in any factory works for more than sixty 

hours in any week, 

or where a worker in a factory other than a seasonal factory works for 
more than ten hours in any day, 

he shall be entitled in respect of the overtime worked to pay at the rate of one- 
and-a-half times his ordinary rate of pay. 

(2) Where a worker in a factory other than a seasonal factory works for 
more hours in any week than are permitted under section 34, he shall be entity, 
in respect of the overtime worked excluding any overtime in respect of which 
he is entitled to extra pay under sub-section (1), to pay at the rate of one-and- 
a-quarter times his ordinary rate of pay. 

(3) Where any workers, are paid on a piece rate basis, the Provincial 
Government in consultation with the industry concerned may, for the purposes of 
this section, fix time rates as nearly as possible equivalent to the average rate of 
earnings of those workers, and the rates so fixed shall be deemed to be the ordi- 
nary rates of pay of those workers for the purposes of this section. 

(4) The Provincial Government may prescribe the rasters that shall be 
maintained in a factory for the purpose of securing compliance with the provi- 
sions of this section. 

48. No adult worker shall be allowed to work 
Restriction on double in any factory on any day on which he has already 

employment. been working in any other factory, save in such cir- 

cumstances as may be prescribed. 

49, The Provindal Government may make rules providing that in any spe- 
nf r.wPT-iannin<r cificd class OT classcs of factoiics work shall not be 

shifts. overlapping carried on by a system of shifts so arranged that more 

than one relay of workers is engaged in work of the 

Seo. 46 : PowEiM cat Iksfeoios.— A n ment of the Act. Bat the Injector has , 
o-wner of a factory is prohibitecL from em- no right to issue a general prohibition' 
ploying women for night work except with against the employment of wamen on n4;ht 
tke opinion of the Inspector of Factories duly. IS A-T.. .T. 503=22 CrXJ'. 369=61 L 
and one who does so, is gtully of sn infringe- 0. 225. 
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showing such particulars as may be prescribed and requiring such registers to be 
made available for examination by Inspectors. 

(3) The Central Government may g^ve directions to a Province as to the 
carrying into execution of die provisions of this section. 

49-G. Where the Provincial Government is satisfied that the leave rules ap- 
plicable to ivorkers in a factory provide benefits sub- 
Exemption of factories stantially similar to those. for which this Chapter 

makes provision, it may, by written order, exempt the 
factoty^ from the provisions of this Chapter.] (Chap- 
ter IV-A, sections 49-A to 49-G, inserted by Act III of 1945.) 

CHAPTER V. 

Special Provisions poe Adolescents and Children. 


50. [Cf. section 62, Eng. Act.] No child who 
has not completed his twelfth year shall be allowed to 
work in any factory. 

51. [Cf. sections 62 and 63, Eng. Act.] No 
child who has completed his twelfth year and no ado- 
lescent shall be allowed to work in any factory unless — 

(a) a certificate of fitness granted to him under section 52 is in the 
custody of the manager of the factory, and 

(h) he carries while he is at work a token ^ving a reference to such 
certificate. 


Prohibition of empioj^- 
ment of young children. 

Non-adult workers to 
carry tokens giving refer- 
ence to certificates of fit- 
ness. 


52. [Cf. sections 63 to 67, Eng. Act.] (1) A certifying surgeon shall, on 

Certificates of fitness. appllcati^ of any y^g person who wishes to 

work in a factory, or of the parent or guardian of 
such pers.on, or of the manager of the factory in which such person wishes to 
work, examine such person and ascertain his fitness for such work, 

(2) The certifying surgeon, after examination, may grant to such person, 
in the prescribed form, — 

(a) a certificate of fitness to work in a factory as a child, if he is satis- 
fied that such person has completed his twelfth year, that he has attained the 
prescribed physical standards (if any), and that he is fit for such work; or 

(^) ^ certificate of fitness to work in a factory as an adult, if he is satis- 
fied that such person has completed his fifteenth year and is fit for a full day’s 
work in a factory, 

^ (3) A certifying surgeon may reyoke any certificate granted under sub^ 

section (2) if, in his opinion, the holder of it is no longer fit to work in the 
capacity stated tlierein in a factory. 

^ (4) Where a certifying surgeon or a practitioner authorized under sub- 

section (2) of section 12 refuses to grant a certificate or a certificate of the 
kind requested, or revokes a certificate, he shall, if so requested by any person 


Seo. 52: liilADRAS Amendment. — ^Por sub- 
sec. (1) of sec'. 52 of the Factories Act, 1934, 
th-e following sub-section shall be substitut- 
ed namely: — ^''(1) A certifying surgeon shall 
on tho application of any young person or 
liis parent or guardian accompanied by a 
document signed by the manager of a fac- 
tory that such person will he employed 
therein if certified to be fit for work in a 
factory, or on the application of the mana 
ger of the faetorv in whicii any young per- 
son wishes to wort, eexamino such person and 
ascertain his fitness for work in a factory." 
(Madras Act VI of 1941). 

Beport op Select Oommitteb. — T he 
changes in sub-cls, (2) and (3) are de- 


signed to make it clear that the certifi- 
cates relate to factory work generally and 
not to work in a particular factory. Eyen 
in the case of a child of fourteen there is 
need for a certificate. 31 BomJ[i.E. 544= 
30 Or.L.J. 793=1929 Bom, 272. On this 
section see also 58 Bom, 137=35 Cr,L.J. 
542=35 Bbm.ri.B. 1167=1934 Bom. 43. 
Where children were employed for purposes 
of sorting groundnnts in a yard close to a 
room where machinery for decortication of 
groundnuts was used. Held, .that the chil- 
dren were employed in a factory. 50 Mad. 

267=1927 Mad. 345=52 

M.L.J, 207, 
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who Qould have applied for the certificate, 
doing. ’ 


state his reasons in writing for so 


S3. [Cf. Ss. 63-67, Eng. Act] (1) An adolescent who has been granted a 
*•£ .. certificate of fitness to work in a factory as an adult, 

ed to of sub-section (2) of section 52, and 

who, while at work in a factory, carries a token giving 
retCTence to the certificate, shall be deemed to be an adult for all the purposes 
of Chapter IV. 


(2) An adolescent who has not been granted a certificate of fitness to 
work m a factory as an adult, under sub-section (2) of section 52, shall, not- 
withstanding his age, be deemed to be a dhild for the purposes ,of this Act. 

54. [Vide Old S. 23 (i), S. 1 (2) and S. 25 also 
Restrictions on Ae work- Ss. 23-30 of the Eng. Act] (1) No child shall be 
mg hours of a child. ^owed to work in a factory for more than five hours 

in any day. 

(2) The hours of work of a child shall be so arranged that they shall not 
spread over more than seven-and-a-half hours in any day. 

(3) No child shall be allowed to work in a factory except between 
6 A.M. and 7 p.m. : 


Provided that the Provincial Government may, by notification in the Ofii- 
cial Gazette, in respwt of any class or classes of factories and for the whole 
year or any part of it, vary ^ese limits to any span of thirteen hours between 
5 a.m, and 7-30 p.m. 


(4) The provisions of section 35 shall apply also to -child workers, but no 
exemption from the provisions of that section may be granted in respect of any 
child. 


(5) No child shall be allowed to work in any factory ,on any day on which 
he has already been working in another factorj', 

55. [Cf. S. 32, Eng. Act] (1) There shall be displayed and correctly main- 
Notice of Periods for factory, in accordance with the provi- 

Work for Children. - sions of sub-section (2) of section 76, a Notice of 

Periods for Work for Children, showing clearly the 
periods within which children may be required to work. 

(2) The periods shown in the Notice required by sub-section (1) shall be 
fixed beforehand in accordance with the method laid down for adults in section 
39 and shall be such that children working for those periods would not be wor- 
king in contravention of section 54. 

(3) The provisions of section 40 shall apply also to the Notice of Periods 
for Work for Children. 

(4) The Provincial Government may make rules prescribing forms for 
the Notice of Periods for Work for Children and the manner in which it shall 
be maintained. 


■a • ^ 56. [Cf. Ss. 39-41 sitpra-l (1) The manager 

k^egister of Child Wor- of'evcty factory in which children are employed shall 

maintain a Register of Child Workers showing — 

(а) the name of each child worker hi the factory, 

(б) the nature of his work, 

(c) the group, if any, in which he is. included, 

(d) where his group works on shifts, the relay to which he is allotted, 

(e) the niunber of his certificate of fitness granted under section 52, and 

(/) such other particulars as may be prescribed. 

(2) The Provincial Government may make rules prescribing the form pf 
the Register of Child Workers, the manner in whidi it ^all be maintained, and 
the period for which it shall be preserved. 


gao. Sif—See Aet XI7 of 1941 cited under see. 46 mpn • 
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showing such particulars as may be prescribed and requiring such registers to be 
made available for examination by Inspectors. 

(3) The Central Government may give dire^ons to a Province as to the 
carrying into execution of tlie provisions of this section. 

49-G. Where the Provincial Government is satisfied that the leave rules ap- 
plicable to ivorkers in a factory provide benefits sub- 
Excmption of factorie.<! stantially similar to those for which this Chapter 
provisions of this provision, it may, by written order, exempt the 

factory from the provisions of this Chapter.] (Chap- 
ter IV-A, sections 49-A to 49-G, inserted by Act III of 1945.) 

CHAPTER V. 


Special Provisions for Adolescents and Children. 

50. [Cf. section 62, Eng. Act.] No child who 
has not completed his twelfth year shall be allowed to 
work in any factory. 

51. [Cf. sections 62 and 63, Eng. Act.] No 
child who has completed his twdfth year and no ado- 
lescent shall be allowed to work in any factory uriless — 

(a) a certificate of fitness granted to him under section 52 is in the 
custodv of tire manager of the factory, and 

'(&) he carries while he is at work a token giving a reference to such 
certificate. 


Prohibition of ^ cmploj’- 
ment of 3 'oung children. 

Non-adult workers to 
carry tokens giving refer- 
ence to certificates of fit- 
ness 


52. [Cf. sections 63 to 67, Eng. Act] (1) A certifying surgeon shall, on 
^ ^ the application of any young person who wishes to 

Certificates of fitness. work in a factory, or of the parent or guardian of 
such person, or of the manager of the factory in which such person wishes to 
work, examine such person and ascertain his fitness for such work. 

(2) The certifying surgeon, after examination, may grant to such person, 
in the prescribed form, — 

(а) a certificate of fitness to work in a factory as a child, if he is satis- 
fied that such person has completed his twelfth year, that he has attained the 
prescribed physical standards (if any), and that he is fit for such work; or 

(б) a certificate of fitness to w’ork in a factory as an adult, if he is satis- 
fied that such person has completed his fifteenth year and is fit for a full day’s 
work in a factory. 

(3) A certifying surgeon may revoke any certificate granted under sub- 
section (2) if, in his opinion, the holder of it is no longer fit to work in the 
capacity stated therein in a factory. 

(4) Where a certifying surgeon or a practitioner authorized under sub- 
section (2) of section 12 refuses to grant a certificate or a certificate of the 
kind requested, or revokes a certificate, he shall, if so requested by any person 


Sec. 52: Manilas AatENTMEXT.— For sub- 
sec. (1) of sec:. 52 of the factories Act, 1934, 
the following sub-seetion shall be substitut- 
ed namely: — "(1) A certifying surgeon shall 
on the application of any young person or 
his parent or guardian accompanied by a 
document signed by the manager of a fac- 
tory that such person will be employed 
therein if certified to be fit for work in a 
factory, or on the application of the mana 
gei* of the factory in which any young per- 
son wishes to work, examine such person and 
ascertain his fitness for work in a factory." 
(Madras Act VI of 1941). 

Eeipoet op SELEoa? OoMma»C!EB.---!rhe 
changes in sub-ds. (2) and (3) ate de- 


signed to make it dear that the certifi- 
cates relate to factory work generally and 
not to work in a particular factory. Even 
in the case of a child of fourteen there is 
need for a certificate. 31 BomJi.S. 544= 
30 Cr.L.J. 793=1929 Bom. 272. On this 
section see also 68 Bom. 137=35 Or,Ii.J. 
542=35 Bom.L.B. 1167=1934 Bom. 43. 
Where children were employed for purposes 
of sorting groundnuts in a yard close to a 
room where machinery for decortication of 
gi'onndnuts was used. Held, .that the chil- 
dren were employed in a factory. 50 Mad. 
834=28 Clr.L.J. 267=1927 Mad, 345=62 
M.L.J. 207. 
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^i^cpuld have applied for the certificate, state his reasons in writing for so 

S3. [Cf. Ss. 63-67, Eng, Act.] (1) An adolescent who has been granted a 

. r certificate of fitness to work in a factory as an adult, 

ed to adolescraf of sub-section (2) of section 52, aid 

who, while at work in a factory, carries a token giving 
reference to the certificate, shall be deemed to be an adult for all the ourooses 
of Chapter IV. 

(2) An adolescent who has not been granted a certificate of fitness to 
work in a factory as an adult, under sub-section (2) of section 52, shall, not- 
withstanding his age, be deemed to be a child for the purposes .of this Act. 

54. [Vide Old S. 23 {b), S. 1 (2) and S. 25 also 
Restrictions on the work- Ss. 23-30 of the Eng. Act] (1) No child shall be 
ing hours of a child. allowed to work in a factory for more than five hours 

in any day. 

(2) The hours of work of a dhild shall be so arranged that they shall not 
spread over more than seven-and-a-half hours in any day. 

(3) No child shall be allowed to work in a factory excq)t between 
6 A.M. and 7 p.m. : 

Provided that the Provincial Government may, by notification in the Offi- 
cial Gazette, in respect of any class or classes of factories and for the whole 
year or any part of it, vary ffiese limits to any span of thirteen hours between 
5 A.M. and 7-30 p.m, 

(4) The provisions ,of section 35 shall apply also to child workers, but no 
exemption from the provisions of that section may be granted in respect of any 
child. 


(5) No child shall be allowed to work in any factory ,on any day on which 
he has already been working in another factory. 

SS. [Cf. S. 32, Eng. Act] (1) There shall be displayed and correctly maiii- 
p ■ .1 t tauned in every factory, in accordance with the provi- 
Work for Children*- sions of sub-section (2) of section 76, a Notice of 

Periods for Work for Children, showing clearly the 
periods within which children may be required to work, 

(2) The periods shown in the Notice required by sub-section (1) shall be 
fixed beforehand in accordance with the method laid down for adults in section 
39 and shall be such that children working for those periods would not be wor- 
king in contravention of section 54. 

(3) The provisions of section 40 shall apply also to the Notice of Periods 
for Work for Children. 


(4) The Provincial Government may make rules prescribing forms for 
the Notice of Periods for Wprk for Children and the manner in which it shall 
be mmntained. 


56. [Cf. Ss. 39-41 supra.\ (1) The manager 
Register of Child Wor- of *eve^ factoi^T in which children are employed shall 

maintain a Raster of Child Workers showing — 

(o) the name of each child worker in the factory, 

(,h) the nature of his wprk, 

(c) the group, if any, in which he is. included, 

(d) where his group works on shifts, the relay to which he is allotted, 

(e) the number of his certificate of fitness granted under section 52, and 
(/) such other particulars as may be prescribed. 

(2) The Provincial Government may make rules prescribing the form pf 
the Register of Child Workers, the manner in which it sWl be maintained, and 
the period for whidi it shall be preserved. 


Sbo. 5LSee A«i; ZIV 1944 dted under see, 46 sv/pra. ■ 
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57. 


Power to make rules. 


[Cf. S. 32, Eng. Act.] No child shall be allowed to work otherwise 
Ilian in accordance with the notice ,of Periods for 
Hours of work to corres- Work for Children displayed under sub-section (1) 
pond with Notice and section 55 and the entries made beforehand 
Register. against his name in the Register of Child Workers 

maintained under sub-section (il) of section 56. , 

Power to require medical 58. \Vids S. 8-A of the Old Act.] Where an 
examination. Inspector is of opinion — 

(a) that any person working in a factory without a certificate of fitness 
is a child or an adolescent, or 

(ft) that a cUld or adolescent working in a factory with a certificate is 
no longer fit to work in the capacity stated therein, 

he may serve on the manager of the factory a notice requiring that such 
pej'son, or that such child or adolescent, as the case may be, shall be examined 
by a certifying surgeon or by a practitioner authorised under sub-section (2) of 
section 12, and such person, child or adolescent shall not, if the Inspector so 
directs, be allowed to work in any factory until he has been so examined and has 
been granted a certificate of fitness or a fresh certificate of fitness, as the case 
may be. 

59. [Cf. S. 126, Eng. Act] The Provincial 
Government may make rules — 

(a) prescribing the fonns of certificates of fitness to be granted under 
section 52, providing for the grant of duplicates in the event of loss of the ori- 
ginal certificates, and fixing the fees which may be charged for such certificates 
and such duplicates ; 

(ft) prescribing the physical standards to be attained by children and 
adolescents ; 

(c) regulating the procedure of certifying surgeons under this Chapter, 
and specifying other duties which they may be required to* perform in connexion 
with the emplo^ent pf children and adolescents in factories ; and 

{d) providing for any other matter whi(^ may be eaqjedient in order to 
give effect to the provisions of this Chapter. 

"CHAPTER V-A. 

Small Factories. 

59- A. (1) In this Act, unless there is anything repugnant in the subject or 
g . context, "small factory” means any premises includ- 

bmaii factones. precincts thereof whereon ten or more but 

less than twenty workers are working or were working on any day of the pre- 
ceding six months, and in any part of which a manufacturing process is being 
carried on with the aid of power, or is ordinarily so carried on, but does not 
include a mine subject to the operation of the Indian Mines Act, |1923 : 

Provided that the Provincial Government may by notification in the 
Official Gazette, declare any premises to be a small facto^, notwithstanding that 
less than ten workers are working thereon, if such premises would otherwise be 
a small factory. 

(2) For the purposes of this Chapter an adolescent holding a certificate 
granted under this Act to work as an adult shall be deemed to be an adult. 

59-B. (1) All the provisions of this Act, except clause (/) of section 2, 
sections 4, 5, 6 and 7, sub-sections ^) and (4) of 
section 14, sections IS, 21, 22 and 25, sub-sections (1), 
(2) and (3) of section 33 and Chapter IV shall apply 
to, and in relation to, all small factories wherein any 
worker who is not, or is not deemed to be, an adult is 
employed; and in the provisions hereby made so applicable every reference to a 


Certain provisions of this 
Act to apply to small facto- 
ries wherein child labour is 
emplo 3 -ed. 


LEG. EES’. 

iChap. V-A, inserted by Act XVn of 


1940. 
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factory shall be deemed to include, so far as may be, a reference to a smal l 
factory, 

(2) The aforesaid provisions shall cease to apply to a small factory on 
the expiry of six months from, the recdpt by the Inspector of a notice in writ- 
ing from the occupier that he has ceased to employ therein any worker who is 
not, or is mot deemed to be, an adult, unless any such worker is employed there- 
in on any day of the said six months; 

Provided that if any such worker is thereafter emplryed in the small 
factory, the said provisions of this Act shall again apply thereto. 


Certain other provisions 
of law not barred. 


59-C. The provisions of this Chapter shall be in 
addition to, and not in derogation of, the provisions 
of the Employment of Children Act, 1938. 


CHAPTER VI. 


Penalties and Procedure. 


Penalty for contraven- 60. [Cf, Ss. 135^138, Eng. Act and Ss. 41 
tions of Act and rules. to 44-A of Ae old Act.] If in any factory — 

(a) there is any contravention — 

(i) of any of the provisions of sections il3 to 29 inclusive, or 

(ii) of any order made under any of the said sections, or 

(iii) of any of the said sections read with rules made in pursuance there- 
of under clause (a) of section 32, or 

(iv) of any rule made under any of the said sections or under clause (&), 
clause (c), or clause (g) of section 32 or section 33, or 


Secs. 60 to 69. — These embody mth the 
necessary consequential additions, secs. 41 
to 44-A of the Old Act. See. 43-A which 
provided for the grant of compensation to- 
injured workers out of fines has been omit- 
ted, as adequate provision has been made by 
the Workmen’s Compensation Act. (Oljeots 
cmd Beasonsf), 

Report op Select Committee. — have 
re-cast in a more succinct form the list of 
offences contained in the clause. We have 
also provided, both here and in cl. 65 that 
where the manager and occupier were held 
jointly responsible for the breach of the law, 
the combined penalty shall not be in excess 
of the maximum penalty that might be in- 
flicted On either of them,” 

Sec. 60 ; Construction op Section. — ^The 
section is a penal one, it ought to be cons- 
trued strictly. The occupier and manager 
both or either of them can be required to 
pay a fine which may extend to Bs. 200 (now 
Bs. 500) but between the two they cannot 
be required to pay any sum exceeding that 
limit for each offence. (45 Bom. 220=1921 
Bom. 322), See now the change in the pre- 
sent Code explained in the ^port of the 
Select Committee. See also sec. 65 infra). 
Factory Acts should be properly enforced 
for protection of workmen, but on the other 
hand one must also bear in mind that the 
employer’s position has to be considered too. 
It may be that without any negligence on 
their part defects vpill exist in their factories, 
but if they are to be proceeded against in a 
Criminal Court for alleged negligence, then 
it would seem only fair that the matter 
should be clearly brought home to them. 26 
Bom.L.B. 1245=26 Cr.L.J. 482=1925 Bom. 
143, The Act is s- special Act, and the ab- 


sence of definite evidence to show that a 
boy seven or eight years old, was employed 
or allowed to work in contravention of the 
provisions of the Act, a conviction under 
the Act is iUegal. 49 I.O. 860=20 Or.L.X 
236=17 A.L.J*. 223. 

Liability op Manager and Ocodpibr joint 
AND SEVBR.VL. — The Act provides that both 
the occupier and manager shall be jointly 
and severally liable to fine for any of the 
offences committed under the Act, This 
joint and several fine imposed on both the 
occupier and manager is irrespective of the 
fact as to which of the two had committed 
the offence. The duty to inform the autho- 
rity under the Act is laid on the manager. 
It is therefore primarily the manager who 
is to be supposed to have contravened his 
provision of the Act, but both the occupier 
and manager are made responsible jointly 
and severally for this contravention. 31 Or. 
L.J. 869 (2)=125 1.0. 380 (2)=1930 Lah. 
658. See also 55 Bom. 366=32 Cr.L.J. 1063 
=33 Bom.L.B. 309. See also Eeport of 
Select Committee. The word ^^occupier” de- 
notes a peraon who is either a proprietor or 
otherwise entitled to be in possession of the 
factory and control its working. He may 
or may not actually occupy the building o-nd 
even if he carries on the work through an 
agent he does not cease to be the occupier. 
He cannot therefore be any one who is a 
mere servant charged with specific duties 
either in regard to the control of the machi- 
nery, workmen or office. A rmTccMm is 
really a foreman of the operatives and a 
servant of the factory. He is neither a 
managing agent nor a pei-son authorised to 
represent the occupier. He cannot therefore 
be regarded as an o^upier or manager. He 
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fv) of any condition imposed under sub-section (3) of section 31, or 

(b) any person is allowed to work in contravention— 

fi) of any of the provisions of sections 34 to 38 inclusive, 42, 45 and 48, 


.cannot be tried jointly ■with the manager for 
an offence binder see. 41 (a) of the old Act 
hut ean be tried under sec. 42 (1) on the 
complaint of the manager. 34 Cr.L.J. 821 
=29 Nag.L.R. 72=1932 Nag. 100. If more 
than one person is unlawful^ employed the 
manager and agent are liable for as many 
offences as there are persons so employed- 
45 Bom. 220=1921 Bom. 322. The owners 
and occupiers of a factory cannot relieve 
themselves of their responsibilities regarding 
compliance with the requirements of the 
Factories Act by appointing a manager; 
they must see that, the manager carries out 
his "duties. It is only when the manager has 
acted in express disobedience of their order 
and they have done their best to see that the 
provisions of the Act are complied with, 
that they can themselves escape liability. 
See. 60 makes it clear that both the mana- 
ger and occupier are liable. A manager is 
not a 'managing agent' within the meaning 
of that expression as used in the proviso to 
the definition of 'occupier' and hence can- 
not be deemed to be the occupier of the fac- 
tory. The fact that the "occupiers"^ were 
ignorant persons who trusted to the know- 
ledge and good sense of their manager may 
he a ground for awarding a smaller punish- 
ment but not for acquitting them. 55 L.W. 
253=A,I.B. 1942 Mad. 347 (1) = (1942) 1 M, 
L.J, 104. See also 44 Bom.L.R, 810=1943 
Bom, 5 (Beach of Eule 37 — ^Offence.) 

OmITTIKG to BTEITCE ENGINE WITHIN PRE- 


Where the authorities themselves are doubt- 
ful about the applicability of certain provi- 
sions of the Act, but the management act 
reasonably and shows a genuine desire to 
meet any complaint and to rectify irregu- 
larities, and there is no absence of good 
faith, the launching of a test case in respect 
of trial and techiScal infringements of the 
provisions of the Act is uncalled for. 152 
I.O. 566=38 O.W.N. 1008=1934 CaL 730. 
Penalties in cases against factory owners 
who are exploiting labour must be deterrent, 
especially in view of the fact that detection 
is frequently avoided. 19 N.L.J. 247. 

fcjECS. 60 (b) AND 81. — ^Where acting on the 
assurance of the authorities concerned a fac- 
tory doing urgent military orders works 
overtime fully believing that the necessary 
exemption would be given, the manager and 
occupier of the factory cannot be convicted 
of an offence under sec. 60 (b) (Q of the 
Factories Act. The case is covered by sec. 
81, as there was no deliberate breach of the 
rules. 1943 Oudh 308=1943 O.W.N. 171. 

Secs. 60 (c) and 71. — ^Wliere in a factory 
there was a delay of a few minutes in post- 
ing the attendance register though the occu- 
pier had appointed a well-paid and efficient 
manager and there was no deliberate breach 
of the rule it was held there could be no 
conviction under sec. 60 (o) and that the 
occupier was entitled to the benefit of sec. 
71. 19 Luck. 251; 1943 Oudh 311=1943 0. 

W.N. 174. 


MISES. — The inanager of the concern is lia- 
ble to be prosecuted for not properly fencing 
the engine found in the premises. 31 Cr.L. 
J. 1094=32 Bom.L.E. 329=1930 Bom. 162. 

Practice and procedure, — ^Where the 

manager is prosecuted under sec. 60 (b) (I) 
read ■with sec. 42 for allowing work to be 
done beyond the prescribed period, it is no 
defence to plead that the accused acted in 
good faith honestly believing in the clock in 
tlio factoiy to be correct and that he is pro- 
tected by sec. 81. It is enough in a prose- 
cution under the Act to prove that the ac- 
cused has infringed the Act or rules under 
the Act and it is not necessary to show that 
accused intended to infringe the Act or the 
rules. 1938 N.L.J. 217=A.LE, 1938 Nag. 
406. See also r.L.H. (1940) Nag. 257. tt 
is not necessary that an order or notice 
from the Inspector of Factories should be 
issued to a person, who has not conformed 
to the rules made under the Act, before he 
can be charged for any offence under it. Tt 
is the duty of such person to obey the rules, 
anfl in case of his disobedienpe, he becomes 
liable to conviction whether there was anv 
order or not from the Inspector, calling up- 
on him to obey the rales. 12 Bom.L.E 225. 
see aJso L.B.fe. (1893-1900) 407. Manage- 
ment acting in good faith-— Launching of 
prosecution as test case — propriety" of. 


Secs. 60 (c), 63 and 41 and E. 71.— rThere 
is nothing in sec. 41 (2) as to .the availabi- 
lity of 'the register of adult workers for in- 
spection. Failure to produce .the register 
on demand would be a breach of secs. 11 
and 63 but it would not be a breach of any 
rule made under sec. 41 (2) since the availa- 
bility of the register cannot possibly be 
brought within the words "the manner in 
which it shall be maintained" occurring in 
kncc. 41 (2). The words in E. 71 "the regis- 
ter shall always be kept available during 
working honi’s for immediate inspec-tion" are 
thus not vltra ufree of the Act but these 
words are ultra vires of any rule made under 
sec. 41. Consequently the owner and occu*- 
pier of the factory who was not present 
iiimself and from Whom no demand for the 
poduction of the register was made cannot 
be made liable under sec. 60 (c) of the Act 
winch relates to sees. 39y 40, 41, 44 & 47 only. 
The breach in question is one punishable 
under see. 63 of the Act which deals with 
pjful obstruction of an Inspector or failure 
to produce on demand any register in the 
custody of ^ the person from whom the 'de- 
mand for inspection is made. The correct 
person to prosecute is not the owner but the 
demand is made. 
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(ii) ' of any rule made under any of the said sections, or under section 

49, or 

(iii) of any condition attached to any exemption granted under section 
43 or section 44 or section 45 or to any permission granted under section 38 or 
section 49, or 

(c) there is any contravention of any of the provisions of sections 39 to 
41 mclusive or of any rule made under section 39, section 41 or section 47, or 
of any condition attached to any exemption granted under section 41 or to anv 
modification or relaxation made imder section 44, or 

(d) any person is not paid any extra pay to which he is entitled under 
the provisions of section 47, or 

(e) ^y adolescent or chiM is allowed to work in contravention of any 
of the provisions of sections 50, 51, 54, 55, 57 and 58 or 

(f) there is any ccaitravention of section 55 or section 56 or of any rules 
made under either of these sections, or under clause (d) of section 59, the 
manager and occupier of the factory shall each be punishable with fine which 
may extend to five hundred rupees : 

Provided that if both the mant^er and the occupier are convicted, the 
aggregate of the fines inflicted in respect of the same contravention shall not 
exceed this amount, ^[or 

(</) there is any contravention of section 49-B. 49-C or 49-D, or of any 
rule made under section 49-F.] 

61. [Cf. S. 45 of the old Act and S. 143, Eng. Act.] If any person who 
„ , . , . has been convicted of any offence punishable under 

tarn rases afte? previous f (fir) ]". inclusive of section 60 is apin 

conviction. guilty of an oftence involving a contravention of the 

same provision, he shall be punishable on the 
second conviction with fine which may extend to seven hundred and fifty rupees 
and shall not be less than one hundred rupees, and if he is again so guilty, shall 
be punishable on the third or any subsequent conviction with fine which may 
extend to one thousand rupees and shall not be less than two hundred and fift)^ 
rupees : 

Provided that for tlie purposes of this section no cognizance shall be taken 
of any conviction made more than two years before the commission of the offence 
which is being punished. 

Provided further that the Court, if it is satisfied that there are exceptiomi 
circumstances warranting such a course, may, after recording its reasons in 
writing, impose a smaller fine tlian is required by this section. 

Penalty for failure to An occupi^ of factory who fails to give 

give notice of commence- any notice required ay sub-section (1) or sub-section 
ment of work or of cliange (2) of section 9 shall be punishable with fine which 
of manager. extend to five hundred rupees. 


HilSiG. ISiEllB* • 

1 The word at the end of cl. (f) and 

new ol. (ff) added by Act HI of 1945. 

'2 Subs, by Act HI of 1945, 


Sec. 61 : Statement op Objects and 
Reasons. — This follows a reoonunendation 
of the Labour Commission and is designed 
to secure in suitable eases adequate penalties 


iu the case of repeated offences. 

Report op Select CoMMiiTTEB.—We have 
provided for a gradual increase of the penal- 
ty in the case of repeated offences, and we 
have limited the operation of the whole 
clause to offences relating to the provisions 
of Chapters IV and V, and it is only in res- 
pect of such offences that the need of such 
a provision has been felt. 
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Penalty 

Inspector 


tor 


63. \Cf. S. 43, Old Act.] Whoever wilfully obstructs an Inspector in the 
. . exercise of any power under section 11, or fails to 

o s rue mg on demand by an Inspector any registers or 

other documents in his custody kept in pursuance of 
this Act or of any of the rules made thereunder, or conceals or prevents any 
worker in a factory from appearing before or being examined by an Inspector, 
shall be punishable with fine which may extend to five hundred rupees. 


64- [Cf. S. 41 (j), Old Act.] A manager of a factory who fails to give 
_ ^ notice of an accident as required under section 30 

ive SL oT acSs. f punishable with fine which may extend to five 

hundred rupees. 


65. [Cf. S. 41, Old Act.] If in respect of any facto^ any return is not 
furnished as required under section 77, the manager 
Penalty tor failure to the occupier of file factory shall each be liable to 
ma e teiuni.i. which may extend to five hundred rupees: 

Provided that if both the manager and the occupier are convicted, the 
aggregate of the fines Inflicted shall not exceed this amount. 


66. [S. 43, Old Act] 

PrnalU* for smoking or 
n«iirjr npked light in vk'nity 
of innamrnable material. 


Whoever smokes, or uses a naked light or causes or 
permits any such light to be used in the vicinily of 
any inflammable material in a factory shall be punish- 
able with fine which may extend to five hundred 
rupees. 


Exception . — This provision does not extend to the use, in accordance with 
such precautions as may be prescribed, of a naked light in the course of a manu- 
facturing process. 

67. [Cf. S. 139, Eng. Act and S. 44, Old Act.] Whoever knowingly uses 
PenalU' tor using false ^^^empts to use, as a certificate granted to himself 
certificate. under section 52, a certificate granted to another per- 

■ . son under that section, or who, having procured such 

a cerlificate, knowingly allows it to be used, or an attempt to use it to be 
by another person, shall be punishable with fine which may extend to twenty 
rupees. ^ 


Sec. 63. — sort of vicarious responsi- 
bility is recognized by this Act in respect of 
offences referred to in ^1^ section. "Wliere 
tile Assistant Manager failed to produce re- 
gister on demand by the Inspector, alleging, 
that the samo was with the Manager who 
hud left the office, the Manager cannot be 
convicted under this section even if he was 
Toully hiding himself in the factory jn order 
to avoid meeting the Inspector. 41 C.W.N. 
740. 


Sec. 64,— 1930 L. 65S; L.B.R. (1893- 
1900) 407 ci^'ed under sec. 70 infra. 

Sec. 65: Liability op occupier akd 
Manager. — ^L iability of the occupier and 
manager of a factory to be sentenced for an 
offence under sec. 41 is joint and several. 
Wliere, tlierefore, both are tri^d jointly for 
an offence under the section they cannot each 
be. sentenced to the maximum penalty pro- 
vided by the section but their joint liability 
to pay fine should not exceed the TT>fl.iriTnnTYi 
21 Or.L.J. 72S=oS I.C. 152=46 B. 220=22 
Bom.L.B. 904. Sfi? aUp 10 Bom,L.B. 38=7 


Cr.L.J. 44. See also notes under sec. 60 
supra, 

Case-Law under the Om) Act.— S eparate 
sentences of fine on the occupier and mana- 
ger in one trial under sec. 41 of the Act are 
iUegal. An occupier is the controller for the 
time being of factory and may be either an 
owner of a lessee or a mortgagee with pos- 
session. The manager merely carries out the 
occupier^a orders to work the factory. If 
there is no manager,) the occupier hiTriflAif js 
deemed to be the manager (Le :BossiiQW>h 
1918=45 1.0. 159=19 
495. The manager of a mill who 
omploys a number of workmen to work in 
his null after 7 p.m., is Hable to be convicted 
and sentenced separately in respect of each 
such workman under the provisions of sec 41 

11 Factories 

Act (Shah and Hayward, JJ,\ 53 in 
Bom.L.E. 1059. See 
.9? 9*^® section aee aZ»n 45 R 
8u0— 1921 B, 322 cited nnder jbco, 60 ewpra. 
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[Cf. S. 148, En|f. Act] If a child works in a factory on any day on 

Penalty on guardian for already been working in another factory, 

permitting d^ble employ- Parent or g^dian of the child or the person 
ment of a child, naving custody of or control pver him, or obtaining 

any direct benefit from his wages, shall be punishable 
with toe which may extend to twenty rupees, unless it appears to the Court that 
the child so worked without the consent, connivance or wilful default of such 
parent, guardian or person. 

69. [Cf. S. 41 (.1), Old Act.] A manager of a factory who fails to display 

Penalty for failure to required under ^b-section (1) of section 

display certain notices. yY rule made Under this Act, or t.o display 

or n^intain any such notice as required by sub-sec- 
tion (2) of that section, shall be punishable with fine which may extend to five 
hundred rupees. 

70. [Vide Ss. 140 and 141, Eng. Act.] (1) Where the occupier .of a fac- 
tory is a firm or other association of individuals, any 
one of the individual partners pr members thereof 
may be prosecuted and punished under this Chapter 
for any offence for which the occupier of the factory 

is punishable: 

Provided that the fimi or association may give notice to the Inspector 
that it has nominated one of its number who is resident in British India to be 
the occupier of the factory for the purposes of this Chapter, anci such individual 
shall so long as he is so resident be deemed to be the occupier for the purposes 
of this Chapter until further notice cancelling his nomination is received by the 
Inspector or until he ceases to be a partner or member of the firm or association. 

(2) Where the occupier of a factory is a company, any one of the direc- 
tors thereof, or, in the case of a private company, any one of the shareholders 
thereof, may be prosecuted and punished under this Chapter for any offence for 
which the occupier of the factory is punishable: 


Determination of “occu- 
•ier” for purposes of this 
ipter. 1 


Sec. 70; Wbo is ocKOTiEEr-LiABiLirY op 
oocopiEB— O ld Oases. — ^The tern "occupier*^ 
generally means a person who controls the 
factory or workshop and the work that is 
done there, and includes the owner of the 
factory. 15 Bom.LJt. 328=20 I.C. 144=14 
Cr.L.J*. 384, The word ^occupier* denotes a 
person who is either a proprietor or other- 
wise entitled to be in possession of the fac- 
tory and control its worldng. He may or 
may not actually occupy the building and 
even if he carries on the work through an 
agent he does not cease to be the occupier. 
He cannot therefore be any one who is a 
mere servant charged with specific duties 
either in regard to the control of the machi- 
nery, workx^n, or ofloe. A mukaddam is 
really a foreman of the operatives and a ser- 
vant of the factory. He is neither a mana- 
ging agent nor a person authorised to repre- 
sent the occupier. He cannot therefore be 
regarded as an occupier or manager. He can- 
not be tried jointly Mth the manager for 
an offence under sec. -41 (a) of the' Old Act 
but cannot be tried under sec. 42 (4) on the 
complaint of the manager. 144 I.CI. 693= 
34 Cr.L.J. 821=1933 K 100. Jhe word 
"occupier^' in general means a person who 
occupies the factory either by himself or 
his agent. He may be an owner, he may be 
a leasee or even a mere licensee but he must 
have the right to occupy the property and 

CB.C, M..1— 78 


dictate how it is to be managed. 55 Bom. 
366=32 Cr.L.J, 1063 (♦)=33 Bom.L.B.309= 
1931 B. 308. Even if the accused, who is 
the owner of a factory shows that he knows 
nothing about the management of the fac- 
tory and that he has left the whole conduct 
of its affairs to a manager appointed by him 
for the purpose, he is not free from the lia- 
bility imposed on him by sec. 41 (a) of the 
Old Act, {Ibid,) Several persons may at 
the same time be occupiers of premises with- 
in the meaning of the Act for different pur- 
poses. Wewrmgs v. Kwh, (1904) 1 K.B. 213 
(O.A.). Per Mathew, L.J., at p. 217. The 
proprietor of a factory who lives for the 
greater part ot the year in a house on the 
factory premises is an occupier for the pur- 
poses of the Act. Bat. 901. But see 29 B. 
423 ; 7 BonLL.B. 454 (ccmtrd). The provi- 
sions of Factories Act throw upon the occu- 
pier the responsibility of keeping the regis- 
ter. The responsibility is personal; and he 
cannot get rid of it by saying that he had 
delegate the duty to another person. 11 
Bom.L.B. 12=9 Cr.L.J. 160=1 1.0. 102. 

The mere fact that a Municipality and the 
Factory w«re jointly responsible to keep a 
factory in a cleanly state will not discharge 
the occupier from his liability under Fac- 
tories Act. The provision of Old see. 17 is 
of a highly penal character and must be con- 
strued strictly in favour of the accused; 25 
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(a) that the occupier or manager of the factory has used all due diligence 
to enforce the execution of this Act, and 

(b) by what person the offence has been committed, and 

(c) that it has been committed without the knowledge, consent or con- 
nivance of the occupier or manager, and in contravention of his orders, 

the Inspector shall proceed against the person whom he believes to be the actual 
offender without first proceeding against the occupier or manager of the factory, 
and such person shall be liable to the like fine as if he were the occupier or 
manager. 

72. [Cf. S. 46, Old Act.] If a child over the age of six years is found 

_ inside any part of a factory in which children are 

shall, until the contrary is proved, be 
** ^ deemed to be workmg in the factory. 

73. [Cf. S. 147, Eng. Act and S. 47, Old Act] (1) "^en an act or 

omission would, if a person were under or over a 
Evidence as to age. certain age, be an offence punishable under this Act, 
and such person is in the (pinion of the Court apparently under or over such 
age, the burden s^l be cm the accused to prove that such person is not under 
or over such age. 

(2). A declaration in writing by a certifying surgeon relating to a worker 
that he has personally examined him and believes him to be under or over the 
age set forth in such declaration shall,, for the purposes of this Act, be admis- 
sible as evidence of the age of that worker. 

74. [Cf. S. 48, Old Act:] (1) No prosecution under this Act, except a 

prosecution under section 66, shall be instituted 
of offcnces. except by or with the previous sanction of the 

Inspector. 

(2) No Court inferior to that of a President Magistrate" or of a Magis- 
trate of the first class shall try any offence against this Act or any rule or order 
made thereunder other than an ofence under section 66 or section 67. 


75. 


IjmitatioR 

tions. 


of 


[Cf. S. 146, Eng. Act and section 49, Old Act.] No Court shall take 
cognizance of any offence under this Act or any rule 
prosecu- qj. order thereunder, other than an offence under 
section 62 or section 64, unless, complaint thereof is 
made witWn six months of the date on which the offence is alleged to have been 
committed: 

•Provided that when the offence consists of disobejdng a written order 
made by an Inspector, complaint thereof may be made within twelve months of 
the date on which the offence is alleged to have been committed. 

CHAPTER VII. 

Supplemental. 

76. [Cf. S. 128, Eng. Art and section 36, cl. (1), Old Act,] (1) In 
, f f . addition to the notices required to be displayed in anv 

of ff 0 » 0 „ ». Ijy to Art or >e 

. . , , ^hall be displayed in every factory a notice con- 

taining such abstracts of this Act and of the rules made thereunder in T?Tigltet, 
and in the vernacular of the majority of the workers, as the Provincial Qovem- 
ment may prescribe. 


Sec. 75; BuiiE op umha-ttoh — ^IP pbb- 
emptoey.— The 'rale of liaaitatioa laid down 
m sec. 75 is peremptoiT' and cannot be dr- 
comyeated by any considerations imported 
the provisions of the litaitation Act 
I.L.B. 1943 Nag. 362=1943 Nag. 243=1943 


N.L.J. 399. ■■ ~ 

Sec. ,76. ^Tt is no offence, where an emplo- 
for supplying ii^r- 

”odd^^1v^ that'^S.e worCen 

c^d easily have ascertained their falaitv 
(Nussey y. Sritioistle, (1894) 58 
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Female Infanticide Pbevention Act (VIII op )1870). 

(2) All notices required to be displayed in a factory shall be displayed 
at some c^spicuous place at or near the main entrance to the factory, and 
be maintained in a clean and legible condition. 

77. \Cf, S. 37, Old Act.] The ^[Provincial Government] may make rules 
Power of Provincial requiring occupiers or managers of factories to sub- 
Govemment to make rules, mit such returns, occasional or periodical, as may in 
„ 1 j «, opinion be required for the purposes of this Act. 

78 . ] 

79. [Cf. Ss. 39 and 40, Old Act] (1) All rules made under this Act shall 
n ... , be subject to the condition of previous publication. 

Publication of rules. ^ be specified Under clause (3) of 

section 23 of the General Qauses Act, 1897, shall not be less than three months 
from the date on which the draft of the proposed rules was published. 

(2) All such rules shall be published in, *[ * * * ;] the OflScial 
Gazette «[**♦] and shall, unless scune later date is appointed, come 
into force on the date of such publication. 

80. [Cf. S. 150, Eng. Act.] This Act shall 
apply to factories belonging to tihe Crown. 

81. [Cf. S. 58, Old Act] No suit, prosecution 
or other legal proceeding shall lie against any person 
for anything which is in good faith done or intended 
to be done under this Act 

82. [Repealed by Act XX of 1937.] 


Application 

factories. 


to Crown 


Protection to . persons 
acting under this Act. 

Repeal and savings. 


SCHEDULEr-(l?e/>eol^d by Act XX of 1937.) 

THE FACTORIES (MADRAS AMENDMENT) ACT VI OF 1941. 
N-B.—^ee the same cited under Sec. 52, Factories Act (XXV of 1934), 

supra. 


FEMALE INFANTICIDE PREVENTION ACT (VIII OF 1870).» 


Year. 

No. 

Short title. 

Amendments. 

r 87 o 

Vltl 

The female infanticide 
Prevention Act, 1870 . 

Short title given, Act XIV of 1897 . 

Rep. in part and amended, Act XXXVIII of 
1920 . 

Amended in Bombay Presidency, and declared 
to extend to that Presidency, Bom. Act III of 
1897 . 

[ISth March, im. 

An Act for the Prevention of the murder of Female Infants, 

Whereas the murder of female infants is believed to be commonly com- 


LRGta 

1 Substituted for ^Gtovemor-Genend iu 
Goundl’ by A.O., 1937. 

i-aSee. 78 omitted by A.O., 1937. 

2 Words 'the Gazette of India^ and 'as the 
case may be’ omitted by ibid, 

8 Short title. 8$^ the Indian Short Titles 
Act^ 1897 (XIV of 1897). 


Sec. 77. — ^The rules framed under the 
Factories Act do not require that a j>lace^ 
like a pit containing hot water, for silting 
wood in a rice factory, which is nsed for the 
purposes of the factory, should be fenced in 
such manner as to be completely unapproa- 
chable. It is sufficient if it is fenced in 
such a way that nobody would cross that 


way and fall into the pit by accident. Where 
the pit, which contained hot water and into 
which an employee in the factory fell ^^d 
was fatally s(salded was fencsed on three sides 
but the fourth side was left open for appro- 
ach and did not ordinarily contain very hot 
or other injurious substance. H&Jd, that the 
xnanager was not liable to be convicted for 
not observing Rule 72 (1) of the Buies fra- 
med under the Factories Act and for failing 
to fence the pit, because, firstly, the pit ^ 
fenced and secondly, it was not a pit wffich 
ordinarily contained any hot or injurious 
substance. A.I.B. 1939 Pat. 46=20 PatX. 
T. 95=1939 P.W.lsr. 133. 

SBC. 81.— This- section does not apply to a 
manager; it was inserted^ prinmrily* ^ not 
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Preamble mitted in certain parts of British India; and whereas 

^ ■ it is necessary to make better provision for the pre- 

vention of the said offence ; it is hereby enacted as follows : 

1. If it sTiall appear to the Provincial Govermnent that the said offence is 
commonly committed in any district, or by any class, 
Power to take measures f amily , or persons residing therein, the Provincial 
Act m particular d.s- Qj^emment r^y, ] declare by notifi- 

cation published in the Official Gazette, and in such 
other manner as the Provincial Govemnnent shall direct, that measures for the 
prevention of such offence shall be taken under this Act, in such district, or in 
respect of such class, or family pr persons.* 

The notification shall define the limits of such district, or shall specify 
the class, or family or persons to whom such notification is to be deemed to apply. 

*2. When such notification shall have been published as aforesaid, it shall 
Power to make rules. lawful for the Provincial Government, subject to 

the provisions of section 3, from time to time, to 
malce rules consistent with this Act for all or any of the following purposes : — 

(1) for making and maintaining registers of births, marriages and 
deaths occurring in such district, or in or among the class, family, or persons to 
whom such notification has been made applicable; and for making, frpm time 
to time, a census of such persons, or of any other persons reading within such 
district;^ 

(2) for the entertainment of any police-force in excess pf the ordinary 
fixed establishment of police, or for the entertainment of any officers pr servants, 
for the purpose of preventing or detecting the murder pf female infants in such 
district, or in or among such class, family or persons, or fpr carrying out any 
of the provisions of this Act : 

(3) for prescribing how and by whom information shall be given to the 


LEG. EEP. ■ 

For the Statement of Objects and Bessons 
see Gasetu of India, 1870, Pt. V, p. 15; for 
Proceedings in Council, see Supple- 

ment, pp, 53, 131 and 473. 

This Act has been declared by notification 
under sec. 3 (a) of the S<*.edul€d Districts 
Act, 1874 (XIV of 1874), to be in force in 
the following Scheduled Districts, namely; — 

The Districts of Hazaribagh, Lohardaga 
and Manbhuza, and Pargana Dhalbhum and 
the Kolhan in the District of Singbhuzn see 
Gazette of India, 1881, Pt I, p. 504. The 
District of Lohardaga included at this time 
‘the present District of Palaman, which was 
separated in 1894; the district of Lohardaga 
IS now called the Bonchi district, see Cal- 
cutta Ga^tte, 1899, Pt. I, p. 44. 

As to the operation of the Act in the 
Bombay Presidency, see note to sec. 7 mfra, 

xThe words ^‘with the previous sanction 
of the Governor-General of India in Coun- 
cil” were omitted by sec. 2 and Sch. I of the 
Devolution Act 1920 (XXXVIII of 1920). 

2 For notification issued under Ihis power 
in respect of certain classes of persons in 
the Ahmedabad and Kaira Districts of the 
Bombay Pi-esidency, see Bom. B. & O. 

For notification issued under this power in 
respect of various localities in the Province 
of Agra, see U. P. List of Loc^ Buies and 
Orders. 

sFor rules made under the Section for the 
United Provinces of Agra and Oudh, see XJ. 
P, List, of Local Buies and Orders. 


For rules made under this section by the 
Government of the Punjab in respect of all 
Jats resident in certain villages of the Jull- 
undar District, see Gazette of Ind^, 1901, 
Pt. I, p. 295. 

4 For rules made by the Government of 
Bombay in respect of the dasses referred to 
in the previous note, see Bom. B. & O. 


entirely for the benefit of the ini^ccting 
staff. It cannot be said that the manager is 
acting under the Act, 1938 N.L.J, 217= A. 
LB. 1938 Nag. 406. 

Sec. 2; Bulbs VI op Bulbs framed by 
N. W. P. Government — ^Liability op Heads 
OF families. — Though Buie VI of the Buies 
framed under see. 2, Act VUI of 1870, re- 
quires the chowlcida/r of a village to immedi- 
atdy report to the oflicer in charge of a 
police station among other .things, "also — on 
the occasion of his periodical visit to the 
pofice station other deaths, removals and 
arrivals,” the last duty, viz., of reporting 
"other deaths, removals and arrivals” though 
it may be a duty cast upon him under sec. 8 
(3) (f) of Act XVI of 1873 (ViUage and 
Bural Police) is not a duty cast upon 
by the provisions of Act VIII of 1870 and 
Buie VI is not, on this point consistent wiith 
the Act. 4 L.B.E. 11=6 Cr.L,J. 122. 
Lessee nofc liable for offence by sub-lessee. 
L,B,B. (1893-1900), 594. As to liability of 
heads of families to give infonnation, see 6 
A. 380. 


S. 7] Female Infanticide Peevention Act (VIII of 1870). 623 


proper oflScers of all births, marriages and deaths occurring or about to occur in 
such district, or in or among such class, family or persons : 

(4) for the regulation and limitation of e:q)enses^ incurred by any person 
to whom such notification applies on account of the celebration of marriage or 
of any ceremony or custom connected therewith : 

(5) for regulating the manner in which all or any of the expenses incur- 
red in carrying into effect rules made under this section shall be recovered from 
all or any of the inhabitants of such district, or from the persons to whom such 
notification is applicable :® 

(6) for defining the duties of any officer or servant appointed to carrj' 
out any rule made under this section. 


3. No rule or alteration made under section 2 
Confirmation and publi- shall take effect until it shall have been® * * * * 
cation of rules. * * published* * * ^ * in the Official 

Gazette. 

Copies of every such rule shall be affixed in such places, and shall be dis- 
tributed in such manner, as the Provincial Government may direct. 

4. Whoever disobeys any such rule shall, on conviction before any officer 

. exercising the powers of a Magistrate, be punished 

ruks”**™™* breach of ^j^jj imprisonment for a term which may extend to 

six months, or with fine which may extend to one 
thousand rupees, or with hpth. • 

5. Nothing in this Act, or in any rule made and published as aforesaid, 

shall prevent any person from being prosecuted and 
prosecutions punished under any other law for any offence punisha- 
under other laws. person shall be 

punished twice for the same offence. 


6, If it appears to the Magistrate of the District that any person, to whom 
T> . . , 1 , , die notification mentioned in section 1 applies, neglects 

chfid^L" u^d?/1upe&n. to m^e proper provision for the maint^ce of any 

female child for whose maintenance he is legally res- 
ponsible, and that the life or health of such <^Id is thereby endangered, such 
Magistrate may, in his discretion, place the child under such supervision as he 
may think proper, and sfell, if necessary, remove the child from the custody of 
such person. 


The Magistrate of the District may order him to make a monthly allow- 
ance for the maintenance of the child at such monthly rate not exceeding fifty 
rupees as to such Magistrate shall seem reasonable, and, if such person wilfully 
neglects to comply with such order, such Magistrate may, for every breach of 
the ord^, by warrant direct the amount due to be levied in manner provided by 
section 61® of the Code of Criminal Procedure. 


Nothing in this section shall .affect the powers of a Magistrate under sec- 
tion 316® of the same Code. 

^7. This Act shall, in the first instance, extend only to the North-Western 


LEIG* KEF. 

1 For rules limiting marriage expends 
among the dasses referred to sitpra see iiiS, 

2 As to the appHeation of funds coUected 
.under the Act or the rules made thereunder 
for the educational benefit of those classes 
in the Ahmedabad District to whom the Act 
has been applied, ^ee sec. 1 of Bombay Act 
TTT of 1897 (to amend Act Fill of 1870). 

3 The words "confirmed by the Governor' 
General of India in Council and’^ were omit- 
ted by see. 2 and Schedule I of the Devolu- 


tion Act, 1920 (XXXVin of 1920). 

4 The words "in the Gazette of India and 
also" were omitted by 

5 See now Act V of 1898, sees. 386 and 
387. 

c See now Act V of 1898, see. 488. 

7 The Act has been declared to eistend and 
to have extended from the 21st Decembw, 
1870, to the Presidency of Bombay, by sec. 
2 of Bom. Act HE of 1897 (to amend Act 
VIH of 1870). 
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_ A ^ Provinces, to the Punjab and to Oudh; but * 

Extent of Act. :ic hc * ♦ ♦ j *[the Provincial 

Government of any other part of British India may, by notification published in the 
Official Gazette, extend it to any part of the territories under the administration 
of that Provincial Government] 

THE INDIAN FISHERIESACT (IV OP 1897).® 

Year. No. Short title. Amendments. 


1897 IV The Indian Fisheries Repealed in part, X of 19x4. 

Act, 1897. Amended, locally, Madras Act II of 1929. 


[4th February, 1897 . 

An Act to provide fpr certain matters relating to Fisheris in British India. 
Whereas it is expedient to provide for certain matters relating to fishe- 
ries in British India; it is hereby enacted as follows: — 

^ j (1) This Act may be called The Indian 

Title and extent. FlSHERi}K Act 1897 . 

(2) It extends to the whole of British India, *[* 

* * * ^ * * ]. 

2. Subject to the provision^ of sections 8 and 10 of the ^General Clauses 

Act, 1887, this Act shall be read as supplemental to 
Art to be read as supple- any other enactment^ for the time bemg in force re- 
LaS?^ Fisheries ^ fisheries in any part of British In^a 


Definitions. 


3, In this Act, unless there is anything repug- 
nant in the subject or context, — 

(1) ''fish"' includes shell-fish; 


(2) “fixed engine” means any net, cage, trap or other contrivance for 
taking fish, fixed in ffie soil or made stationary in any other way; and 

(3) “private water” means water which is the exclusive property of any 
person or in which any person has for the time being an exclusive right of 
fisher}' whether as .o\TOer, lessee or in any other capacity. 

Explanation. — ^Water shall not cease to be “private water” within the mean- 
ing of this definition by reason only that other persons may have by custom a 
right of fishery therein. 


LEG*. BEF. 

1 Reference to Governor-General in Coun- 
cil omitted by A.O., 1937. 

3 These words were substituted for the 
words "and the Governor of Madras, etc.," 
by see. 2 and Schedule I of tihe Devolution 
Act, 1920 (XXXVni of 1920), 

eFor Statement of Objects and Reasons, 
see Qaeette of India, 1893, Ft. V, p. 101; 
for Report of the Select Committee, see ibid., 
1S97, Ft, V, p, 15, and for Froceedings in 
Council, see ibid., 1893, Ft. 71 p. 207, ibid., 
1896, p, 250 and ibid., 1897, p, 21. 

This Act has been declared to be in force 
in British Baluchistan by sec. 3 of the Bri- 
tish Baluchistan Laws Regulation, 1913 {H 
of 1913), Bal. Code. 

4 The words tacept Burma' omitted by 

A.O., 1937. ' 

5 The word "and" at the end of sub-sec. 

(2), and sub-sec. (3) were repealed by the 
aepeahng and Amending Act, 1914^ (X of 


1914). 

6 See now secs. 4 and 26 of the General 
Clauses Act/ 1897 (X of 1897). 

7 For law relating to Fisheries in— 

(1) Assam, see the Assam Land and 
Revenue Reg^tion, 1886, (1 of 1886), secs. 
16 and 155. 

(2) Bengal and Assam (private fisher- 
ies), see the Private Fisheries Protection 
Act, 1889 (Ben. Act II of 1889). 

(3) Central Provinces, seie the Central 
Provinces Land Revesue Act, 1881 (XVIEE 
of 1881), 0. F. Code. 

(4) Nilgiris District, as to aedimatised 
fish, see the Nilgiris Game and FHsh Pre- 
servation Act, 1879 (Mad. Act H of 1879). 
Mad. Code, Vol. I. 

(5) See Punjab Fisheries Act (II of 
1914). 

(6) Madras--^ss Madras Act (II of 
1927). 
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4. (1) Tf any person uses any dynantMle or other explo.sivc substance in any 

Destruction of fish bv ev- '' 

plosives in inland waters ^ ^ therem, he shall be punishable 

and on coasts. With imprisonment for a term which may extend to 

, j , t^\'o months, or with fine which may extend to two 

nundred rupees. 

.(2) In sub-section (1) the v/ord “water*' includes the sea within a dis- 
tance of one marine league of the sea-coast; and an offence committed under 
that sub-section in such sea ma}' be tried, punished and in all respects dealt with 
as IT it had been committed on the land abutting on such coast. 

5. (1) If any person puts any poison, lime or noxious material into any 

Destruction of b} intent thereby to catch or destroy any 

poisoning oF waters. fish, he shall be punishable with imprisonment for a 

- . term which may extend to two months, or with fine 

which may extend to two hundred rupees. 

(2) The Provincial Government may, by notification in the Official 
Gazette, suspend the operation of this section in any specified area; and may in 
like manner modify or cancel any such notification. 

6. (1) The Provincial Government may niake rules^ for the purposes 
hereinafter in thib section mentioned, and may b}’ 
notification in the Official Gazette appl}^ all or any 
of such rules to such waters, not being private waters, 
as the Provincial Goveniment msLy specify in the said 


Protection of fish in se- 
lected Avaters by^ rules of 
Provincial Government. 


notification. 


(2) The Provincial Government may also, by a like notification, appty 
such rules or any of them to any private water with the consent in writing of 
the owmer thereof and of all persons having for the time being any exclusive right 
of fishery therein. 

(3) Such rules may prohibit or regulate all or any of the following mat- 
ters, that is to say : — 

(a) the erection and use of fixed engines ; 

(b) the construction of weirs; and 

(c) the dimension and kind of the nets to be used and the modes of using 

them. 


(4) Such rules may also prohibit all fishing in any specified water for a 
period not exceeding two years. 

(5) In making any rule under this section the Provincial Government 


may — 

(a) direct that a breach of it shall be punishable with fine which may ex- 
tend to one hundred rupees, and, when the breach is a continuing breach, with 
a further fine which may extend to ten rupees for every day after the dale of 
the first conviction during which the breach is proved to have been persisted in; 
and- 

(b) provide for — 

(i) the seizure, forfeiture and removal of fixed engines, erected, or used 
or nets used, in contravention pf the rule, and 

(ii) the forfeiture of any fish taken by means of any such fixed engine or 
net 

(6) The power to make rules under this section is subject to the condition 
-that they shall be made after previous publication. 

7. " (1) Any police-officer, or other person® specially empowered by the 
Provincial Government in this behalf, either by name 
Arrest vM'thout or as holding any office, for the time being ma3% with- 

for oftences under t i:; v . order from a Magistrate and without warrant, 


LEG. REP. * 3 For notification under this section in 

1 For rules under, see. 6, different local Madras, see Fort St, George Gazette, 1903, 
Rules and Orders. Pt. 1^ p. 19. 

CSa. G- M.*I— 79 


Thk Ckiminai. Gu-rt NfANrAi.. 


fi2t> 


IS. 1 


anv>i any person comniilting in his view any oiTence pimishahle under soelitni *4 
or S or umler any rule under section 6-- 

(a) if the name and address of the person arc unknown to him, and 
if the person declines to give his name and address, or if there is 
reason to doubt llie accuracy of the name and address if given. 

(2) A person arrested under this section may be detained until his name 
and address have been correctly ascertained : 

Provided that no person so arrested shall be detained longer than may 
be necessar}^ for bringing him before a Magistrate, except under the order of a 
Magistrate for his detention. 


THE INDIAN FISHERIES (MADRAS AMENDMENT) 

ACT (II OF 1929). 

[2nd December, 1028. 

An Act to amend the Indian Fisheries Act, 1897, in ils application to the Presi- 
dency of Madras. 

Whereas it is expedient to amend the Indian Fisheries Act, 1897, in ils 
Preamble application to the Presidency of Madras for the pur- 

poses hereinafter appearing; and whereas the pre- 
vious sanction of the Governor-General has been obtained to the passing of this 
Act ; It is hereby enacted as follows : — 

Cl . - 1* (1) This Act may be called The Indian 

Short title and extent. FISHERIES (Madras Amendment) Act, 1927. 

(2) It extends to the whole of the Presidency .of Madras. 

2. In sub-section (3) of section 6 of the Indian 
Fisheries Act, 1897 (hereinafter referred to as the 
said Act) — 

(i) after the words '‘prohibit or regulate” the words "either permanently 
or for a time or for specified seasons only” shall be inserted, and 

(ii) for clause (c) the following clause shall be substituted, namely:— 
"(c) the dimension and kind of the contrivances to be used for taking 

fish generally or any specified kind of fish and the modes of using such contri- 
vances.” 


Amendment of S. 6, Act 
rV.of 1897. 


3. For sub-section (4) of section 6 of the said 
IV following sub-section shall be substituted, 

namely : — 

(4) Such rules may also prohibit all fishing in any specified water ex- 
cept under a lease or license granted by Government and in accordance with 
such conditions as may be specified in such lease or licence : 

"Provided that no rule shall be made under this snb-seclion to prohibit 
sea fishery other than pearl fishery or chank fishery unless, after previous pub- 
lication under sub-section (6) of this section, it has been laid in draft before the 
Legislative Council, and has been approved by a resolution of the Legislative 
Council either with or without modification or addition; but upon such approval 
being given the rule may be issued in the form in which it has been so approved.” 

Addition of new S. 8 lo 4. After section 7 of the said Act, the following 
Act IV of 1897. section shall be added, namely 

"8. All rents, fees and other moneys payable to 
Recovery of rents, fees Government on account of fishery leases and licences 
payable gr^led by them may be recovered in like manner as 
if they were arrears of land revenue,” 
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THE FOREIGNERS ACT (III OF 1864).^ 

[Sfe also Registration of Foreigners Act XVI of 1939]. 

[Rep. in part by Acts XII of 1876 and X of 1914; amended by Acts XII 
of 1891 and III of 1915. See also Act XVI of 1939.] 

[I2th February, 1864. 

An Act to give the Government certain powers with respect to Foreigners. 

Whereas it is expedient to make provision to enable the Government to 
p , prevent the subjects of Foreign States from residing 

t'reambie. sojourning in British India, or from passing 

through or travelling therein, without the consent of the Government; it is 
enacted as follows : — 

1, The following words and expressions in this Act shall have the mean- 
Interpretation.' ^”8'® hereby assigned to them, unless there be some- 

thing in the subject or context repugnant to such 


construction, that is to say: — 

LE^BEF. 

1 Short title, “the Foreigners Act, 1864”. 
See the Indian Short Titles Act, 1897 (XIV 
of 1897). 

For special direction from Parliament to 
pass tills Act, see sec. 84 of the Government 
of India Act, 1833 (III and IV Will. IV, 
c. 85), CoU.. Stats., Ind., Vol. I. 

For the Statement of Objects and Eea- 
sons of the Bill which became Act IH of 
1864, ^ee Calcutta Gazette, 1863^ p. 2363; 
for Proceedings relating to the Bill, see 
ihid., Supplement, p. 581, and Ctasette of 
India, 1864, Supplement, p. 41. 

The Act has been declared to be in force 
in the whole of British India, except as re- 
gards the Scheduled Districts, by the Laws 
Local Extent Act, 1874' (XV of 1874), 
sec. 3. 

it has been declared in force in — 

Upper Bui-ma generally (except the Slian 
States) by the Burma Laws Act, 1898 (XIII 
of 1898), see. 4 (1) and Sch. I, Bur. Code, 
Vol. I but its application to Chins in the 

Sindh 

Aden 

West Jalpaiguri, the Western Dvarg, the 
Western Hills of Darjiling, the Darjiling 
Tarai, and the Dahson Sub-division of the 
Darjiling District 

The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see Calcutta 
(Jazette, 1899, Pt, I, p, 44), and Manbhum, 
and Pargana Dhalbhum ana the Kolhan in 
the District of Singbhum 

The Purhat Estate in the Singhbhum Dis- 
trict 

The Scheduled portion of the Mirzapur 
District 

Jaunsar Barwar 

The Districts of Hazara, Peshawar, 
Kohat, Bannu^ Dera Ismail Khan and Dera 
Ghazi Khan. {Tortions of the Distriof^ of 
Hasam, Banmi, Lera IsmaU Khm and Lera 
Ghaei Kha/n and the Lishicts of Peshawar 
and Kohat now form tlhe North-West Fron- 
tier Province, see Gazette of India, 1901 Pt. 
I, p. 857, and ibid., 1902, Pt. I, p. 575; hut 
its applicoition in that part of the Stmra 


Chin Hills has been barred by the Chin 
Hills Regulation, i896 (V of 1896), Bur. 
Code, Vol. I, and to hill tribes in a Mil-tract 
to which the Regulation applies by the 
Kachin Hill Tribes Regulation 1895 (I of 
1895), Bur. Code, Vol. I. 

The Santhal Parganas by the Santhal 
Parganas Settlement Regulation (III of 
1872), see. 3. as amended by the Santhal 
Parganas Justice and Laws Regulation, (III 
of 1899) B. and O. Code, Vol. 1. 

The Arakan Hill Districts by the Arakan 
Hill District Laws Regulation 1916 (1 of 
1916), sec. 2, Bur. Code, Vol. I. 

British Baluchistan by the British Balu- 
chistan Laws Regulation, 1913 (II of 3913), 
sec. 3, Bal. Code; 

Angul District by the Angul Laws Regu- 
lation, 1913 (III of 1913). sec. 3, B. and 0. 
Code, Vol. 1. 

It has been declared, by notification under 
see. 3 (a) of the Scheduled Districts Act, 
1874 (XIV of 1874), to be in force in the 
following Scheduled Districts namely: — 

Sce Gazette of India, 1878, Pt. I, p, 482. 

Ditto 1879, Pt. I, p. 434. 


Ditto 1881, pt. I, p. 74. 


Ditto 1881, Pt. I, p. 504. 

Ditto 1897, Pt. I, p, 1059. 

Ditto 1879, pt. I, p. 383. 

Ditto 1879, Pt. I, p. 382. 
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Ij- :i« .1: SJ* 

“Foreigner.’' The word “foreigner” shall denote a persons : — 

®[(a) who is not a natural bom British subject as defined in sub-sections 
(1) and (2) of section 1 of the British Nationality and Status of Aliens Act, 
1914, or 

(fe) who has not been granted a certificate of naturalisation as a British 
subject under any law for the time being in force in British India: 

Provided that any British subject who, under any law for the time being 
in force in British India, ceases' to be a British subject, shall thereupon be deemed 
to be a foreigner] ; 

the words “the Magistrate of the district” shall denote the chief officer 
^ ^ charged with the executive administration of a district 

rict exercising the powers of a Magistrate, by what- 
ever designation the chief officer charged with the 
executive administration is styled, or, in the absence of such officer from the 
station at which his Court is usually held, the senior officer at the station exer- 
cising the powers of a Magistrate as defined in the Code of Criminal Procedure: 

^the word “vessel” shall include anything made 
“Ves-'d” for 'the conveyance by water of human beings or 

property 

[Number,] Rep. by Act X of 1914. 

[Gender,] Rep. by Act X of 1914. 

2. If a question shall arise whether any person alleged to be a foreigner 
_ r c V ’ r • subject to the provisions of this Act is a 

nen ^ toreig- foreigner or not, or is or is not subject to the provi- 

sions of this Act, the onus of proving that such person 
is not a foreigner, or is not subject to the provisions of this Act, shall lie upon 
such person. 


LEG. REF. 

Disftriei; knoicn as Upper Tanuwal has heen 
'barred by the Hazara {Upper Tanaicat) 
JReyulation, 1900 (II of 1900). (Punjab and 
A'. W, Code) 

The District of Lahaol 
The Scheduled Districts of the Central 
Pmineos 

The Scheduled Districts in Ganjam ajid 
Vizagapatam 

The District of Sylhet 

The rest of Assam (except the North 
Lushai Hills) 

It has been extended by notification under 
see. 5 of the last-mentioned Act, to the 

Kumaon and Garhwal 
The Tarai of the Province of Agra 

1 Definitions of ^ritiah India’ and fLocal 
Government’ omitted by A.O., 1937. 

2 These words were substituted for the 
words ^'not being either a natural-bom sub- 
ject of Her Majesty within the meaning of 
the Statute 3 and 4 William IV, Chap. So, 
se<*. SI, or a Native of Britihs India” by see. 
2 of the Foreigners (Amendment) Act, 1915 
rrrr of 1915). 

•1 Cf. Jefinition in see. .1 (50) of the Gene- 
lal Clauses Act, 1897. 

Sec. 2: Effect of Transfer op Terri- 
tory-Cession OF Territory by Britain 

TO ANOTHER STATE — BRITISH SUBJECT CEASES 


Gazette of India, 1886, Pt. I, p. 48. 
Ditto 1886, pt. I, p. 301. 

Ditto 3879, Pt. I, p. 773. 

Ditto 1898, Pt. I, p. 870. 

Ditto 1879, pt. I, p. 631. 

Ditto 1897, Pt. I, p. 299. 

following Scheduled Districts, namely: — 


Ditto 1876, Pt. I, p. 606. 

Ditio 1876, Pt. I, p. 505. 

TO BE SUCH ON CESSION. — ^A I'cliquishment by 
the Government of a territory is not only a 
relinquishment of the right to soil or terri- 
tory, but also of the rights over the iahabi- 
taiits of the country. The distinction bet- 
ween a right of election of which sovereign 
he will become the subject and the method 
by which a man can leave a newly ceded 
territory and remain mthin th^ allegiance 
of Ills former sovereign, seems somewhat 
fine: but the distinction is one between a 
mere assertion of elected allegiaaice and 
aetu^ conduct clearly showing such an edee- 
tion.' It is not enough for an inhabitant to 
assert, when the question arises, that he has 
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3. The Central Gtovemment may, By writing, order any foreigner to remove 
Government may order himself from' British India or to remove himself 
any foreigner to remove therefrom by a particular route to be specified in the 
himself. order; * * * ]. 

®[3-A. (1) WTienever in a Presidency town the Commissioner of Police 

„ . , or elsewhere the Magistrate of the District, considers 

hendKid deteiJSe'd^Sd- "[Central ^vemment] should be moved to 

ing order of removal. tssut an order under section 3 m respect ot any 

foreigner who is within the limits of such Presidency 
town or of the jurisdiction of such Magistrate, he may report the case to the 
^[Central Government] and at the same time issue a vvai'rant for the apprehen- 
sion of such foreigner. 

(2) Any officer issuing a warrant under sub-section (J) may. in his dis- 
cretion, direct by endorsement .on the warrant that if such foreigner executes a 
bond with or without sureties for his attendance at a specified place and time, 
the person to whom the \varrant is directed shall take such ^seenritj" and release 
such foreigner from custody, 

(3) Any person executing a warrant under sub-section (Ij may search 
for and apprehend the foreigner named in such warrant: and, subject to any 
direction issued under sub-section (2), .-shall fortliwith cause such foreigner when 
apprehended to be produced before the officer issuing the warrant. 

(*4) When a foreigner for whose apprehension a warrant has been issued 


LEG. REF. 

1 Words referring to Local Government 
omitted by A,0., 1937. 

. a Sec. 3-A was inserted by sec. 3 of the 
Foreigners (Amendment) Act, 1915 (IH of 
1915). 

3 Substituted for *Loeal Goverament' by 
A.O., 1937. 


elected to remain within the allegiance of 
his former sovereign; there must be conduct 
on his paif, such as leaving the ceded tenri- 
toiy and going to reiside permanently in his 
former sovereign’s dominions to indicate his 
previous election. Any inhabitant of the 
ceded or separated territory has^ not the 
right to remain an inhabitant of it, and at 
the same time to retain the allgieance and 
nationality of th-e State which ceded or per- 
mitted the separation. The common law of 
England embodying the above rules is the 
law for the time being in force in British 
India within the meaning of th-c proviso to 
sec. 1. 90 I.C. 310=1925 B. 489. [18 Gal. 

620 (P.O.) and 42 Mad. 589 (P.0,), Foil.]. 
The applicant was born in Ramdupati wlr'ch 
was in British territory. In that v^age he 
had some lands and OTOed a house in which 
his family resided permanently. He, how- 
ever, came to Bombay for purposes' of tfade, 
Ramdupati was subsqeuently ceded to the 
Maharaja of Benares by the British Govern- 
ment. The applicant continued to live iu 
Bombay for trade before as well as after 
the cession. Eeld, that the applicant was a 
^^foreigner’’ by virtue of the proviso to sec. 
2 of Act ni of 1915,1 amending the Fore- 
igners Act, 1864. 90 1.0, 310=49 B. 801 

=27 Bom.L.R. 1043=26 Cr.L.J. 1526=1925 
B. 489. 

Sbcr. 3 AND 3-A: • Proobdube.— Govoin- 

ment must issue orders about detention or 


release or removal without delay — Commis- 
sioner of Police cannot do any such tiling 
without bueh orders. S5 LC.' 138=49 B. 
222=26 Bom.L.E. 1252=26 Cr.LJ. 458= 
1925 B. 139. 

Seos. 3 AND 4.— Act nr of 1864 is not 
ultra vires of the Governor-General of India 
i’n Council. 18 B. 636. Per Bayifey, 

The Ac*- applies to all foreigners, although 
their residence in Bombay may not be likely 
to affect or endanger the peace and secuiity 
of British India. (Ibid.) Per Starling, j. 
— The Government would be the sole Judges 
of what: was nece.saary for the peace and .'•e- 
eurity of British India, and if they acted 
in accordance with the letter of the Act, the 
High Court could not enquire into the siiffi- 
ciency or otherwise of their reasons for so 
acting. • (Ibid,) A warrant issued under 
secs. 3 and 4 of Act HI of 1864 should not 
comprise two distinct orders, one to tlio 
foreigner to remove himself from. British 
India, the other to arre&it him in case it is 
rot duly obeyed. There should be a sepn- 
?*ate order directing him to remove himself 
from British India which should be dul-i- 
served upon him. Then, in case of Ms re- 
fusal or neglect to comply with its terms, 
there should be a further order by the Gov- 
ernment authorizing his arrest and detl&n- 
lion in jail. The persons named in the war- 
rant should be described with sufficient cer- 
tainty and particularity. The particular 
route to be specified in the order referred 
to iu see. 3 of Act III of 1864 is intended 
to be a route in British India and not a 
route beyond the High Geas. In the ab- 
sence of statutory provision, the absence of 
p seal will render a warrant void, (Ibid.) 
Ser also 18 C.W.K 705=15 Cr.L.J. 328= 
23 I.C. 678=1 L.W. 989 (P.C.), 
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or without sureties to appear at a specmcu v 

when r^uired accordaiice with the provisions of sub-section 

(5) Any officer who executing a bond shall 

(4), ordered a foreigner ifCential Go\ ernmeiu ] . On the receipt of a 

forthwith report tht: laci .-t., irr‘««fi-ol t^Dvernnientl shall without flplav 


forthwith report the *act ifCentral Goiemnientl shiill without delay 

£ diWed or n-okc ,n order for U.e rmoi 
either direct that the to S . . .j provisions of seciion 

of such ordered to remove himself from P.rilish India, or 

4. It any forct, remove himself therefrom b}- a particular 

e (o rmite shall neglect or refuse so tu do. or if any for- 

remwe^or' rettfrninff“w.t1,- eignei% having removed himself from iiritish India in 
out licence after removal ^(fnsequence of an order issued under any ot ihe pro- 

ma>- be apiirehcnde.l anil of this Act, nr Iiavmg been removed from 

detained. British India under any of ilie said prmisions, shall 

r. 1 . «r,>iiniit a license in wriling granted liy the Central Gov- 
* *1 such foreigner may l>e apprehended and detained in safe 
ernmeiit [ .J,., , _ j- rVt<ar**i*riim hv nnlcr i>t ihc Lenlral Govern- 



srsi* * «;hnll deem siimticui iwj ui.^- ^ i c'* a. 

of the allies of Her Majesty, and of the nei.ghhounng Vnnees and States. 

e Whenever the Central Government .shall consider it necessary to take 
" further precautions in re.speci oi toreigners residing 

Central Government may or travelling in British India or aiiv pari thereof, it 


Central Government mav or iravcuuij; u. , x. 

order all the provisions of ghall be lawdul Inr the Lent nil ( lovernment, by a 

tilts Act to be in force m notification piibli'^hcd in the (Mficial (lazello, to order 

British India or in any part provisions of this ami ihc subset [iKiil sections 

thereof. fon'c in I>ritish India, or in 

such part thereof as shall be specified in such noiificaiiun fur such period as shall 
he therein declared; and thereupon, and tor sucli penud, the uliole of this Ad 
deluding this and the subsequent sections shall have lull lurcv and ell.-ct m British 
indhi or^such part thereof as shall have been .so • 1 1 h‘ ‘ (^ovem- 

niait may froixi time to time, by a notification puhl,^lled a.> aloresaa , cancel or 
E any former notification which may still be in torce. or ina\ extend the period 
^erlnred therein - Provided that none of the provisioits ol tins or the subsequent 
deciarea sections of this Act shall extend to any foreign 

Proviso. minister duly accredifeil b.\ his Government: to any 

consul or vice-consul; to any person tinder the age of fourteen years: or to any 
person in the service of Her Majesty. 

6. Every foreigner on arriving in ;uiy part of Brili-'h India in which all the 
provisions of this Act are for the time being in force 
Every forciRucr to rc- under an order issueil as jiroxideil in the last prece- 
port his arrival in Inriia in ding .secliun, from any jiorl or jilaee not within British 
certain cases. India, or from any jiorl or jdace within Brili.sh India 

where all the provision-s of this Act are not in force, shall if he arrive at ;i presi- 
dency-town, forthwith report him.sclf to the Commissioner of Police of such 
tmvn, or, if he arrive at any other place, then he sh.nll forlhuilh report himself to 
the Magistrate of the distriel, or to .such other oificer a.s shall he appointed to 
receive such reports, by the Central Goveninienl ’*• -^1. 


XiBG*. BBF * 

1 Substituted for Xoeal 'Government' by 
A.O., 1937. 

9 Words 1 'efei‘ring to Local Government 


omitted by ibid, 

» ib'tVrenee to TjOvuI Government omitted 
bv A.O., 1937. 
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7. The report shall be in writing, and shall be signed by the person repor- 
What to be stated in the himself, and shall specify his name or names, the 

report ' nation to .which he belongs, the place from which he 

f u- • come, the place or places of his destination, 

me object of bs pursuit, and the date of his arrival in such presidency-town or 
other place. The report shall be recorded by the officer to whom it is made. 

8. The provisions of the last nvo preceding sections shall not extend to 
any person being the master or commander of a vessel 
or employed therein, but if any such person shall be 
in any part of British India in Avhich all the provisions 
of this Act are for the lime being in force, after he 
shall have ceased to be actually employed in a vessel, 
he shall forthwith report himself in manner aforesaid. 


Foreigners, being mas- 
ters of vessels or employ- 
ed tlierein, to report them- 
selves when the} vcasc lo 
be so empioA'cd' 


Foreigners neglecting to 
report themselves, may -be 
dealt with in like manner 
as foreigners travelling 
without a license. 


No foreigner lo travel in 
India without a license. 


Grant of licenses. 


12 . 


9. If any foreigner shall neglect to report him- 
self as required by this Act. he may be dealt with in 
the manner hereinafter provided in 'respect .of foreig- 
ners travelling without a license. 

10. No foreigner shall travel in or pas'^ through 
any part of British India in which all the provisions 
of this Act are for the time being in force without a 
license. 

^fll. Licenses under this Act may be granted 
the Central Government or by officers specially 


bv 


authorized by that Government.] 


Every such license shall state the name of the person to whom the 
\A 7 i,ni 1 ^ license is granted, the nation to which he belongs, the 

license. ^ district or districts through which he is authorized to 

pass or the limits within which he is authorized to 
travel, and the period (if any) during which the license is intended to have effect. 


13. 


The license may be granted subject to such conditions as the Central 
Government 2 [ ] j^i^y direct, or as the officer 

License may be granted granting the license may deem necessary. Any license 
subject to conditions and revoked at any time by the Central Government 

2j- j or by the officer who granted the license. 


may be ^e^'okeJ. 


14. 


Foreigner travelling with- 
out or contrary to the con- 
ditions of liccn.'^c may be 
apprehended. 


If any foreigner travel in or attempt to pass through any part of 
British India without such license as aforesaid, or 
beyond the districts or limits mentioned therein, or 
after such license shall have been revoked, or shall 
violate any of the conditions therein specified, he may 
be apprehended without warrant by any officer exer- 
cising anv of the po\vers of a Magistrate, or by any European commissioned 
officer in* the service of Her Majesty, or by any member of a volunteer corps 
enrolled by authority of "[the Central Government] whilst .on duty, or by any 
police-officer. 

15. If any person be appreliended by a person not exercising any of the 
powers of a Magistrate and not being a police-officer, 
Procedure upon appre- delivered over as soon as possible to a 

police-officer, and forthwith carried before the Magis- 
Whenever any person shall be apprehended by or taken 


hension. 

trate of the district. 


LEG. BEE. 

1 Sec. 11 substituted by A.O., 1937. 

2 The words "or the Local Government” 


omitted by iMd, 

3 Substituted for 'Government^ by A.O., 
1937. 
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‘warrant, such officer may cureci n uim An liis ^•xecuti'nsr a. Vinn/i utJu. 


warrant, such officer may toect j,5g executing a bond whh 

of the ‘[Central Government], or and thereafter if and 

or without sureties to app^r ai a , 

when required untd such orders are ^ ^^ith the provisions of sub-section 

( 5 ) My office wto ^ “ S^releascl ou his s=.«a.ti..g a bond rtall 
(4), ordered a H Central Goverumonil. On the receipt of a 

forthwith report the . the ^ H Central Goveninientl shall without delay 

report under this disWrged or make an order for the removal 

eiSier diwt.that previsions ot sneti™ i.] 

of such ordered to remove himself from Ilritish India, of 

4 . If any foreigne remove himself therefrom by a particular 

r re.-no- to route shall neglect or refuse sf) to do, or if any fqr- 
remove^TretSing with- eig„er, having removed himself from Ilritish India in, 
ou? licence after retnotal. consequence of an order ussued under any of the pro- 
may be appreheiuleJ and of this Act, or havmg been removed from 

detained. British India uinler anv of the said provisions, shall 

ii t. 11 ciiffirreot for the peace and seciinly f)f Ilritish India, and 

o^the iSf h" M^ty aS of tfe neighbtiuring Princes and States. 

« Whenever the Central Government shall ctuisider it necessary to t^e 

5. wnciicv further precautions in respect of foreigners residing 

or travelling in British India or any part thereof, it 
shall be lawful for the Central Government, by a 
notification publi.shcd in the tlfficial Gazette, to order 
that the provisions of this and the subsequent sections 
of this Act shall lie in force in Hriti.sh India, or in 

such part thereof as shall be specified in such m.tilicaliou for such period as 
S ffi^ein declared; and thereupon, and for snch penod, the w loU: this Ad 

Selling this and the subsequent sections shall have full force ami elkvt m Bntish 
S or^such part thereof as .shall have been .so .speciJicd. f be ( eiitral Govem- 
Smy from time to time, by a notifi«ition published as aforesaid, cancel s 
Stef anv former notification which may still be in force, or may extend the penod 
Sred^thcrein: Provided that none of the provisimis ot tins or the subsequ^t 
deciarea peclions of ibis Act shall extend to any foreign 

Proviso. minister dulv accredileil b\ biv. Govcrmneiil : to any 

consul or vice-consul: to any person utider liie age of fourleen years: or to any 
person in the service of Her Majesty. 

6 Every foreigner on arriving in any part of British India in which all the 

■ ' provision of this Act arc for the time lieing in force 

Every foreigner to re- under an order issued as provided in the liwt pr^ 
port his arrival in India in ding section, from any port or place not within Briti^ 
certain cases. India, or from any port or place within British Inda- 

where all the provisions of this Act are not in force, shall if he arrive at a pre^ 
dency-town, forthvrith report himself to the Commissioner of Police of sw* 
town, or, if he arrive at any other place, then he shall forthwith report himself to 
the Magistrate of the district, or to .such other officer as .shall be appointed to 
receive such reports, by the Central Goveniment ®|* * *|. 


Central Government may 
order all the provisions ot 
this Act to be in force in 
British India or m any part 
thereof. ’ 


1 Substituted for *Local 'Government by 
A.O« 1937. 

? words referring to Local Govermnont 


<)mitt<*d by ibW. 

it Referenre to I-ocal Government omitwa 
bv A.O,. 1937. 
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7. The report shall be in writing, and shall be signed by the person repor- 

What to be stated in the himself, and shall specify his name or names, the 

report nation to .which he belongs, the place from which he 

shall have come, the place or places of his destination, 
the object of his pursuit, and the date of his arrival in such presidency-town or 
other place. The report shall be recorded by the officer to whom, it is made. 

8. The provisions of the last two preceding sections shall not extend to 
any person being the master or commander of a vessel 
or employed therein, but if any such person shall be 
in any part of British India in which all the provisions 
of this Act are for the time being in force, after he 
shall have ceased to be actually employed in a vessel, 
he shall forthwith report himself in manner aforesaid. 

9. If any foreigner shall neglect to report him- 
self as required by this Act, he may be dealt with in 
the manner hereinafter provided in respect .of foreig- 
ners travelling without a license. 

10. No foreigner shall travel in or pass through 
any part of British India in which all the provisions 
of this Act are for the time being in force without a 
license. 


Foreigners, being mas- 
ters of vessels or employ- 
ed therein, to report them- 
selves when they cease lo 
be so emploj'cd. 


Foreigners neglecting to 
report themselves, may be 
dealt with in like maimer 
as foreigners travelling 
without a license. 


No foreigner to travel in 
India without a license. 


Grant of licenses. 


^11. Licenses under this Act may be granted 
by the Central Government or by officers specially 
authorized by that Goveniment.] 

12 , Every such license shall state the name of the person to whom the 

license is granted, the nation to which he belongs, the 
What to be stated in ^jjgtrict or districts through which he is authorized to 
license. limits within which he is authorized to 

travel, and the period (if any) during which the license is intended to have. effect 

13. The license may be granted subject to such conditions as the Central 

Government *[***] may direct, or as the officer 
License may be granted granting the license may deem necessary. Any license 
subject to conditions and niay be revoked at any time by the Central Government 
may be revoked. »[**»] or by the officer who granted_th^license^ 

If any foreigner travel in or attempt to pass through any part of 
British India without such license as aforesaid, or 
bevond the districts or limits mentioned therein, or 
after such license shall have been revoked, or shall 
violate any of the conditions therein specified, he may 
be apprehended without warrant by any officer exer- 

of ,Ms. oo duty, o, by ooy 

police-officer. 

15 If any person be apprehended by a person not ^erasing ^y of 
15. ii any p poJyers of a Magistrate and not bemg a police-officer, 

Procedure upon appre- cball be delivered over as soon as possible to a 
bension. police-officer, and forthwith carried before the Magis- 

trate of the district. Whenever any person shall be apprehended by or takeu 

O 1987 **”3 Substttut^ for ‘Government’ bji' A.O., 

1 Sec. 11 Bubelatuted by A.O., latfi. 10.7 

a The words “or the Local Government 1937. 


14. 


Foreigner travelling with- 
out or contrary to the con- 
ditions of liceii'ie may be 
apprehended 
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Magistrate 

Government 


to report to 


befure the Magistrate of the district, such Magistrate 
shall immediately report the case to the ’’[Central 
Government]- and shall cause the person brought be- 
fore him to be discharged, or. to be conv^ed to .one of the presidency-towns, or 
pending the orders of such Government to be detained. 

16. Any person appr^ended or detained under the provisions of this Act 
Persons apprehended admitted to bail by the Magistrate of the dis* 

may be admitted to bail. ’ trict, or by any oflScer authorized to grant licenses, 

and shall be put to as little inconvenience as possible 
during his det«ition in custody. 

*[17. 


Removal of 
prehended. 


Central Government may 
prohibit persons not being 
natural-bom subjects from 
travelling or passing 
through any part of India 
without a license. 


The Central Government may order any person apprehended or de- 
tained under the provisions of this Act to remove 
persons ap- himself from any’ part of British India by sea or by 
such other route as the Central Government may 
direct ; or the Central Government ma}^ cause him to be removed from that part 
of British India by such route and in such manner as to that Government may 
seem fit,] 

18J The Central Goveniment may by order prohibit any person or any class 
of persons not being natural-born subjects of Her 
Majesty within the meaning of the ^Statute 3 and 4 
William IV, Chap. 85, section 81, from travelling in 
or passing through any part of British India in which 
all the provisions of this Act may, for the time being, 
be in force, and from passing from any part thereof 
to another without a license to be granted by such 
officer or officers as shall be specified in the order ; and, if any person so prohi- 
bited shall wilfully disobey such order, he may be apprehended without warrant 
by any of the officers specified in section 14 of this Act, and carried before the 
Magxstote of the district, and dealt with under the provisions of section 17 in 
the same manner as if he were a foreigner; and the Central Government may 
o*'dcr such person to be detained in safe custody or under the surveillance of the 
police so long as it may be deemed necessary for the peace and security of British 
India or any part thereof. 

20, It shall be lawful for the Commissioner of Police, or for the^ Magis- 
trate of the district, or for any officer appoyated to 
receive reports as mentioned in the sixth section of 
this Act, or for any police-officer under the authority 
of such Commissioner or Magistrate, to enter any 
vessel in any port or place within British India in 
which all the provisions of this Act may, for the time being, be in force, in order 
to ascertain whether any foreigner bound to report his arrival under the said 
section 6 of this Act is on board of such vessel ; and it shall be lawful for such 
Commissioner of Police, Magistrate or other officer as aforesaid to adopt such 

means as may be reasonably necessary for that 
purpose; and the master or commander of such vessels 
shall also, before any of the passengers are allowed to 
disembark, if he shall be required so to do by such 
Commissioner of Police, Magistrate, or other officer as 


Certain officers may 
board vessels to ascertain 
whether foreigners arc ou 
board. 


Masters of vessels to fur- 
list of passengers, and 
to give information respect- 
ing them. 


LEG. REP. 

1 Substituted for 0[jocal Govenunent ^ 
which he is subordinate^ by A.O., 1937. 

2 Sec. 17 substituted for old sec, 17 by 
ibid. 

8 The Government of India Act, 1833 (3 
& 4 Will. rVy c. 8^ is now repealed except- 


ing sec. 112 by the Government of India Act 
(9 & 10 Geo. 5, c. 101). For definition of 
"natural-born British Subject,” see see. 1 of 
British Nationality and Status of Aliens Act 
1914 (4 & 6 Geo. V, c. 17), OoU. Stats., Ind., 

voi. in. 

4 Sec. 19 omitted by A.O., 1937. 
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aforesaid, deliver to him a list in writing of the passetigers on board, .specify- 
ing the ports or places at which they embarked, and the ports or places of their 
disembarkation, or intended disembarkation, and answer to the t)est of hjs 
knowledge all such questions touching the passengers on board the said vessel, 
_ . , . or touching those who may have disembarked in any 

give^Snt oflSf, no°t ^ to him by the 

to be allowed to disembark. Commissioner of Police, Magistrate, or other .officer 

as aforesaid. If any foreigner on board such vessel 
in any part of British India- shall refuse to give an account of his objects of pur- 
suit in India, or if his account thereof shall not be satisfactor}' the officer may 
refuse to allow him to disembark, or he ma}’- be dealt with in the same manner 
as a foreigner travelling in British India without a license., 

21. If the master or commarider of a vessel shall wilfully give a false 

. , , answer to any question which by section 20 of this 

Penally for false answer bound to answer, or shall make any false 

or repoi . report, he shall be held to have committed the offence 

specified in section 177 of the Indian Penal Code. 

22. If the master or commander of any . vessel shall wilfully neglect or 

refuse to comply with the requisitions of this Act, he 
Penalty for noj^lect by shall, on conviction before the Magistrate of the 
master of vessel to comply district or a Justice of the Peace, be liable to a fine not 
with requisitions oi Act. exceeding tV'O thousand rupees. 

23. Whoever intentionally obstructs any officer in the exercise of any of 

. t. . the powers vested in him by this Act shall be held to 

officer^ ructing committed the offence specified in section 186 of 

the Indian Penal Code. 


24. {Fmes imposed under this Act how to be recovered.] Rep, by Act X 
of 1914. 

25. The Central Government ^[* * *] ^exempt any person, or any 

class of persons, either wholly or partially, or tempor- 
Persons may be exempted arily or otherwise, from all or any of the provisions 
from provisions of this of this Act contained in any of the sections- subsequent 
% to section 5, and may at any time revoke any snch 

exemption. 


THE FOREIGNERS ACT (II OF 1940). 

[23rd February, 1940. 

‘ iAn Act to provide for the imposition of restrictions on foreigners. 
WiiERFAS it is expedient to provide for the imposition of restrictions on 
the entry of foreigners into British India, their presence therein and their depar- 
ture tberefromi; It is hereby enacted as follows : — 

Short title, extent and 1- (1) This Act may be called This Foreigners 

duration. AcT, 1940. 

(2) It extends to the whole of British India. 

(3) It shall be in force during the continuance of the present war and 
for a period of six months thereafter. 

Definitions. 2. In this Act, — 

(a) “forei^ier”. has the meaning assigned to it in the Foreigners Act* 
1864, except thatdt does not include — 

fi) any ruler or subject of any Indian State; or 
(ii) any native of the tribal areas; 


LEG. BEF.' 2 For exemption, see Gaisette 6i India. 

2 Beferenjoe to Local Govenuneat omitted 1914, Pt. I, pp; 1329 and 1905. . • 
by A.O., 193*7^ . 

Gr. C 
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(6) "proscribed” means prescribed by orders made under this Act; 

•(c) ".specified” means specified by direction of a prcsorihi-d authority. 

3. (1) The Central Government may, by order, make provision, either 
Power to make orrlers. generally with re.speet to all foreixner.s nr with respect 

to any particular foreigner or any prescribed class or 
description of foreigner, for prohibiting, regulating or restricting the entry of 
foreigners into British India or their departure there I'nun or their pre.sence or 
continued presence therein, 

(2) In particular, and without prejudice to the generality tjf the foregoing 
power, orders made under this section may provide that tiie foreigner — 

(0) shall not enter British India, or shall enter British India only at such 
times and by such route and at such port or jdace :md subject to the obsen'ance 
of such conditions on arrival as may be prescribed ; 

(6) shall not depart from British India, or sh:dl dei>ari only at such 
times and by such route and from .such port or ijiace and stibject to the obser- 
vance of such conditions on departure as may be prescribed ; 

(c) shall not remain in British India, or in any prescribed .area therein* 

(d) shall remove himself to, and remain in, .sucli area in British India as 
may be prescribed ; 

(?) shall comply with such conditions as may be pre.scrihcd or specified— 

(1) requiring him to reside in a particular place: 

(ii) imposing any restrictions on his movements; 

(Hi) requiring him to furnish such proof of his iilentily and to re])Ort such 
particulars to such authority in such manner and at such time and place as may 
be prescribed or specified ; 

(iv) requiring him to allow his photograph and finger impression to be 
taken and to furnish specimens of his hand-writing and signature to such autho- 
rity and at such time and place as may be prescribed or .specified : 

(v) prohibiting him from assocuilion with persons of a prescribed or 
specified description ; 

(vi) prohibiting him from engaging in activities of a prescribed or speci- 
fied description ; 

(vH) prohibiting him from using or possessing prescribed or specified 
articles ; or 

(viii) otherwise regulating his conduct in any .such partiadar as may be 
prescribed or specified : 

(/) shall enter into a bond with or without sur(;tie.s for the due obser- 
vmice of, or as_ an alternative to the enforcenmit <if, anv or all in-escribcd or 
specified restrictions or conditions ; or 

((j) shall be arrested and detained or confined ; 
md may n^e provision for .Mich incidental and supplementarv matters as may,, 
m the opinion of the Central Government, be expedient or ne’ce.s.sarv for rivin? 
effect to this Act. e« s 


4. (1) Any foreigner (hereinafter referred to as an internee) in respect 
Internees. whom there is in force any order made under clause 

be detained or conflnA/i t. n u” j section 3, directing that he 
and subject to SSKtldS,^! detained or confined in such place and manner 
of offences and breaches maintenance, discipline and the pnnishmait 

to time detenniHe. of- discipline as the Central Government may from time 

(2) No person shall— 

r an escapeifint^tt- or escape from custody or knowingly 


harbour an escaped internee ; or 


vent 
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(3) The Central Government may, by order, provide for regulating ac- 
cess to, and the conduct of persons in, places in British India where internees 
are detained and for prohibiting or relating the despatch or conveyance from 
outside such places to or for internees therein of such articles as may be pres- 
cribed. 

(4) No proceedings shall be taken by virtue of sub-section (2) or sub- 
section (3) against any person in respect of any act done by him when he is 
himself an internee. 


5. (1) No foreigner who was in British India on the date on which this 

Act came into force shall, while in British India after 
. ^ that date, assume or use or purport to assume or use 

TOr any purpose any name other than that by which he was ordinarily known 
immediately before the said date. 

(2) Where, after the date on which this Act came into force, any foreig- 
ner carries on or purports to carry on ("whether alone or in association with any 
othft person) any trade or business under any name or style other than that 
under which that trade or business was being carried on immediately before the 
said date, he shall, for the purposes of sub-section (1), be deemed to be using a 
name other than that by which he was ordinarily known immediately before the 
said date. 


(3) In relation to any foreigner who, not having been in British India on 
the date on which this Act came into force, thereafter enters British India, sub- 
sections (1) and (2) shall have effect as if for any reference, in those sub-sections 
to the date on which this Act came into force there were substituted a reference 
to the date on which he first enters British India thereafter. 

(4) For the purposes of this section — 

(a) the expression “name’’ includes a surname, and 

(b) a name shall be deemed to be changed if the spelling tliereof is al- 
tered. 

(5) Nothing in this section shall apply to the assumption or use — 

(a) of any name in pursuance of a Royal licence: or 

(b) by any married woman, of her husband’s name. 

6. Any District Magistrate and any Commissioner of Police, or, where 

Obligations of masters of no Commissioner of Police, any Stiperintra- 

vessels, etc. , of Police, may, for any purpose connected with 

’ the enforcement of this Act or any order made there- 
under, enter, with such assistance as he may think fit any vessel or aircraft at 
any port or place in British India and may-r- 

(a) direct the master of the vessel or the pilot of the aircraft, as the case 
may be, — 

(i) before any passenger disembarks, or before the vessel or airdraft 
leaves such port or place, as the case may be, to furnish a list in writing of the 
passengers who are on board or who have been carried on board at any time 
since the vessel or aircraft commenced its journey, or who have signified their in- 
tention of departing from British India on board such vessel or aircraft, setting 
out the ports or places at which they embarked, the ports or places of their dis- 
embarkation or intended disembarkation, and such other particulars as may be 
prescribed, and 

(ii) to answer to the best of his ability any question relating lo the pas- 
sengers who are On board or who have disembarked in any part of British India ; 
and 


(b) if any foreigner seeking to enter British India on board such vessel 
or aircraft 'does not give satisfactory reasons for entering British India, either — 

(i) refuse to allow such foreigner to disembark from such vessel or air- 
craft, or 

(ii) place him under such restraint as may be prescribed or specified. 
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7. If any question arises with reference to this Act or any order made or 

• diriwrtion givei thereunder, whether any person is or 

Burden of proof. jg not a foreigner or is or is not a foreigner of a 

particular cIms or description, the onus of proving that such person is not a 
foreigner or is not a foreigner of such particular class or description, as the case 
may be, shall, notwithstanding anything contaiiftd in the Indian Evidence Act, 
1872, lie upon such person. 

8. The Central Government may, by order, declare that any or all of the 
Power to exempt from P™Jsions of this Act or the ordets rn^e ther^^^ 

application of Act. “ot apply, or shall apply only with such modifi- 

cations or subject to such conditions as may be speci- 
fied, to or in relation to any individual foreigner or any class or description pf 
foreigner. 

9. (1) Any authority empowered by or under or in pursuance of the nro- 
Power to give effect to visions of this Act to give any direction or to e:^ise 

orders, directions, etc. any other power, may, in addition to any other action 

escpressly provided for in this Act, take or cause to be 
taken, such steps and use, or cause to be used, such force as may, in its opinion, 
be reasonably necessary for securing compliance with such direction or for pre- 
venting or rectifying any breach thereof, or for the effective exercise of such 
power, as the case may be. 

. , . police officer may take such steps and use such force as may, 

m ms opmon, be reasonably necessary for securing compliance with any order 
made or direction given under or in pursuance of the provisions of this Act or 
for preventing or rectifying any breach of such order or direction. 

f3) The power conferred by this section shall be deemed to confer upon 
any pei^ acting in exercise thereof a right of access to any land or other pro- 
perty whatsoever. 

10. Any authority upon which any power to make or give any direction, 

Power to delegate aatho- ^-^^sent or permission or to do any other act is con- 

rity- ferred by this Act or by any order made thereunder 

In express provision is made to the contrary, 

n ^ting authorise, conditionally or othenvise. any authority subordinate to it 

ritv shalf its .behalf, and -thereupon the said subordinate autho- 

bfdSed m h. contained in the authorisation 

authonty upon which such power is conferred by or under 

11. (1) Any person who attempts to contravene, or abets, or attempts to 

Attempts, etc., to contra- nf act preparatory to, a contravration 

venc the provisions of tliis j- provisions of this Act or of any order -made or 

Act, etc. direction given thereunder, pr fails to comply with any 

, j j ^ , direction given in pursuance of any such order shall 

be deemed to have contravened the provisions of this Act. 

p) Any person who, knowing or having reasonable cause to believe that 
any other person Iim contravened the provisions of this Act or of anv o'rder 
Siven theremder, gives that other person any assistance with 
mtent ther^y to prevmt, hinder or otherwise interfere with his' arrest, trial or 

punishment for the said contravention, shaU be deemed to have abetted W con- 
travention. mdi ton 

(3) The master of any vessel or the pilot of any aircraft, as the case mav 
foreigner enters or leaves British India iii contravai- 
tion of an} order made under, or direchon given in pursuance of, section 3 shal l 
unless he proves that he exercised all due diligence to prevent the said contra- 
vention, be deemed to have contravened this Act. 
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12. If any person contravenes the provisions of this Act or of any order 
. made thereunder, or any direction given in pursuance 

Ferities. pj qj. order, he shall be punished with 

imprisonment for a term which may extend to five years and shall also be liable 
to fine ; and if such person has entered into a bond in pursuance of clause (f) of 
sub-section (2) of section 3, his bond shall be forfeited, any person bound there- 
by s^l pay the penal^ thereof, or show cause to the satisfaction of the con\dcting 
';ourt why such penalty should not be paid. 

13. No suit, prosecution or other legal proceed- 
Protection to persons act- against any person for anything which is 

ing tinder this Act. " in good faith done or intended to be done under this 

Act. 


14. The provisions of this Act shall be in addition to, and not in deroga- 
Application of other laws tion of, the provisions of the Foreigners Act, 1864, 
not barred. the Registration of Foreigners Act, 1939, and of any 

other enactment for the time being in force. 

Repeal and saving. (1) The Foreigners Ordinance, 1939, is here- 

by repealed. 

(2) Notwithstanding such repeal, all orders made, directions given things 
done and action taken under the said Ordinance, shall be deemed to have been 
made, given, done or taken under the provisions of this Act, as if this Act had 
Qome into force on the 26th day of August, 1939, references to the said Ordinance 
in any rule made under any enactment shall be construed as references to this 
Act, and offences committed against or proceedings commenced under the said 
Ordinance may be punished or may be continued and completed as if such ojBFences 
were committed against pr such proceedings were commenced under this Act. 


THE FOREIGN RECRUITING ACT (IV OF 1874).^ 

[Rep. in part Act XII of 1876.] 

[TAth February^ 1874. ^ 

An Act to control recruiting in British India for the prince of Foreign States. 
Whereas it is expedient that the Governor-General in Council should 
^ercise full control .over recruiting in British India 
Preamble. service of Foreign States; It is hereby enact- 

ed as follows : — 

!• This Act may be called The Foreign Re- 
cruiting Act, 1874. 


Short title. 


LEG'. HEP. 

ipor tlie Statement of Objects and Eea- 
sons, see Gazette of India, 1874, Pt. V, p. 1; 
for Proceedings in Council, see ibid,, 1873, 
Supplement, p. 1300; ibid,, 1874, Supple- 
ment, pp. 12 and 240. 

This Act lias been declared in force in — 

' Upper Burma generally (except the Shan 
States), by sec. 4 (1) and Sch. I of the 
Burma Laws Act, 1898 (XIIT of 18’98), Bur. 
Code, Vol.. I; 

the Arakan Hill District, see see. 2 and 
Schedule to the Arakan Hill District Laws 
Regulation, 1916, ibid,; 

British Baluchistan, se^ the Balnchist-an 
Laws BegulaUon, 1913 (IT of 1913), see. 3, 
Bal. Code. 

It has been declared, by notification under 
sec. 3 (a) of the Scheduled Districts Act, 
1874 (XrV of 1874),! to be in force in the 


following Scheduled Districts, namdy: — 

The Districts of Hazaribagh, Lohardaga 
and Manbhum, and Parg^a Dhalbhum and 
the Kolhan in the District of Singhhum, see 
Gazette of India, 1881, Pt. ly p. 504. The 
District of Lohardaga, included at this time 
the Palamau District, which was separated 
in 1894; Lohardaga is now called the 
Ranchi District, sPe Calcutta Gazette, 1899, 
Pt. I, p. 44. 

It has been extended, by notidcation un- 
der sec. 5 of the same Act, to the Scheduled 
District of the North-Western Provinces 
Tarai, sets Gazette of India, 1876, Pt p. 
505, 

The Foreign Enlistment Act, 1870 (33 and 
34 Viet., c. 90), applies only when the re- 
cruiting is for the service of any foreign 
State at war with any foreign State at peace 
with Her Majesty, 


638 


’The Criminal Court Manual. ' 


Local extent. It extends to the whole .of British India. 

[CommencemenL] Rep. by the Repealing Act, 1876 {XII of 1876). 
“Foreign Sltate” defined. 2. In this Act — 

"Foreign State’" includes any person or persons exercising or assuming 
to exercise the powers of Government in or over any country, colony, province 
or people beyond the limits of British India. 

3. If any person is, within the limits of British India, obtaining or attempt- 

ing to obtain recruits for the service of any Foreign 
State in any capacity, the Central Government may, 
nut recruiting. ^ writing, "[* ^ either prohibit 

such person from so doing, or permit him to do so subject to any conditions which 
the Central Government thinks fit to impose. 

4. The Central Government may from time to time, by general order 

notified in the Official Gazette, either prohibit recruit- 
tions^^^ Jinpose condi- service of any Foreign State, or impose 

* upon such recruiting any conditions which ®[it] thinks 


Offences. 


5. The Central Government may rescind or vary 
Power to rescind or vary any order made under this Act in such manner as 

he thinks fit 

6. Whoever, in violation of the prohibition of the Central Government or 
nfFMi«.<s of condition subject to which permission to recruit 

■ _ may have been accorded,— 

(o) induces or attempts to induce any person to accq)t or agree to accept 
or to proceed to any place with a view to obtaining any commission or emplo)'- 
ment in the service of any Foreign State, or 

(6) knowingly aids in the engagement of any person so induced, by for- 
warding or convqdng him or by advancing monqr or in any other way whatever, 
shall be liable to imprisonment for a term wWch may extend to seven 
years, or to fine to such amount as tiie Court thinks fit, or to both. 

■■ 7. Any offence against this Act may be inquired into4uid tried, as well in 
Place of trial. ^7. which the person accused may be found, 

as in any district in which it might be inquired into 
and tried under the provisions of the Code of Criminal Procedure. 

THE FOREIGN RELATIONS ACT (XII OF 1932 ). 

^ . . . [m April, 1932. 

An Act^ to provide against the publication of statements likely to pijejudice the 
nmintenance of friendly relationsx between His Majestys Government and the 
Governments of certainforeign States. 

Whereas it is expedient to provide against the publication of statements 
l^ely to prejudice the maintenance of friendly relations between His Majesty’s 
Government and the Governments of certain foreign States; It is hereby enacted 
as follows : — 


Short title and extent. „ (^) This Act may be called The Foreign 

Relations Act, 1932. 

. , ^ends to the whole of British India, including British Baluchistan 

and the Sonthal Parganas. 

2. Where an offence faUing under Chapter XXI of the Indian Penal Code- 

Powerof CentralGoven.. jjSZf ^ ® 

ment to prosecute in cer- 3’QJoinmg India, or agamst the consort or son or 
tain eases of defamation. pnncipal Minister of such Ruler, the Central Govem- 
nient may make, or authorise any person to make. 


LEG. BEP, 
1 Omitted by A.O, 1937. 


s Substituted for <he’ by ibid. 
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ratnplaint in writing of such offence, and, notwithstanding anything contained 
in section 198 of the Code of Criminal Procedure, 1898, any Court competent in 
other respects to take cognizance of such offence may take cognizance thereof 
on such complaint. 

Explanation . — *[* * * * * juj . 

.3. The provisions of sections 19-A to 99-G of the Code of Criminal Proce- 
flure. 18‘-'8, and of sections 27-B to 27-D of the Indian 
Power to forfeit certain Post Office Act, 1898, shall apply in the case of any 
fiKlcourse^of frS’ newspaper or other docum^t containing matter 

mission through post. wtiich is defamatory of a Ruler of a State outside but 

. adjoining India or of the consort or son or principal 

Minister of such Ruler ^ and tends to prejudice the maintenance of friendly 
relations between His Majesty*s Government and the Government of such Stale, 
in like manner as they apply in the case of a book, newspaper or document 
containing seditious matter within the meaning of those sections: 

Provided that for the purposes of this section the said provisions shall be 
construed as if for the words “Provincial Government*’ wherever they occur, the 
words “Central Government” were substituted. 

4. Where, in any trial of an offence upon a complaint under section 2, or 
Proof of status of per- proceeding before a High Court arising out of 

sons defamed. section 3, there is a question whether any person is a- 

Ruler of any State, or is the consort or son or princi- 
pal Minister of such Ruler, a certificate under the hand of a Secretary to the 
Central Government that such person is such Ruler, consort, son or principal 
Minister shall be conclusive proof of that fact. 


THE INDIAN FOREST ACT (XVI OF 1927). 


Year. 

No. 

Title. j 

1 


1927 

B 

TJie Indian Forest Act, 
1927. 

Amended, XXVI of 1930 and III of 1933. 


CONTENTS. 


CHAPTER I, 

- PBSLnnNARY. 

Seotions. 

1. Short title and extent. 
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15. Exercise of rights admitted. 

16. Commutation of rights. 
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LEG. REF. 

omitted by A.O.j 1937, 
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Sroszons. 
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37. Expropriation of forests in certain 
eases. 

38. Protection of forests at request of 
owners, 

CHAPTER VI- 

Of the duty on timber and other forest 

PRODUCE. 

39. Power to impose duty on timber and 
other forest produce. 

' 40. Limit not to apply to purchase-money 
or royalty. 

CHAPTER VIL 
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63. Penalty for counterfeitiiog or defac- 
ing marks on treeS' and timber and for alter- 
ing boundary marks. 
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72. Provincial Government may invest 
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74. Indemnity for acts done in good faith. 
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Subsidiary Rules. 

76. Additional powers to make rules, 

77. Penalties for breach of rules. 

78. Rules when to have force of law. 
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Miscellaneous. 
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and police officers. 

80. Management of forests the joint pro- 
perW of Government and other persons. 

81. Failure to perform service for which 
a share in produce of Government forest ia 
enjoyed. 

82. Recovery of money due to Govern- 
ment. 

83. Lien on forest produce for such 
money. 

84. Land required under this Aot to be 
deemed ,to be needed for a pubhe purpose 
under the' Land Acquisition Act, 1894, 
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Sections. Sections. 

85. Becovery of penalties due under bond. 86. "ReyecCts. 

85- A. Saving for rights of Central Go-v- The Schedule. 

eminent. 


THE INDIAN FOREST ACT (XVI OF 1927). 

[Zlst September, 1927. 

An Act to consolidate the law f elating to forests, the transit of forest-produce 
and the duty leviable on timber and other forest-produce. 

Whereas it i's expedient to consolidate the law relating to forests, the 
transit of forest-produce and the duly leviable on timber and other forest-produce; 
It is hereby enacted as follows : — 

CHAPTER I. ' 

Preuminarv. 

Short title and extent. 1. (1) This "’'Act may be called The Indian 
(O ld Act, S. 1.) Forest Act, 1927. 

(2) It esrtends to Bombay, Bengal, Bihar and Orissa, the United Pro- 
vinces, the Punjab, the Central Provinces and the North-West Frontier Pro- 
vince (except the District of Hazara). 

(3) The Provincial Government of any other province may, by notifica- 
tion in the Official Gazette extend this Act to the whole or any specified part of 
the province. (C/. Act XXXVIII of 1920, S. 2 and ScL I.) . 

Interpretation clause. 2., In this Act, unless there is anything rq)Ug- 
(Old Act, S. 2.) ‘nant in the subject or context, — 

(1) “cattle” includes elephants, camels, buffaloes, horses, mares, geldings, 
ponies, colts, fillies, mules, asses, pigs, rams, ewes, sheq?, lambs, goats and kids; 

(2) "forest-officer” means any person whom *[* *] the Provinci^ 
CJovemment or any officer empowered by *] the Provincial Glovemment in 
this behalf, may appoint to carry out all pr any of the purposes of this Act or .to 


LiBG. BBF. 

Ssa 1. — ^For the forest law in force in the 
Hazara Districts^ see the Hazara Forest 
Begulation^ 1893 (Yl of 1893). P. and H. 
W. Code. - 

Fop Madras Ajmere-Merwara, Bunna, 
British Baluchistan and Assam there are 
special forest laws — ^ Madras Forest Act, 
1882 (V of 1882), Madras Code; the Ajmere 
Forest Eegulation, 1874 (YI of 1874), Aj, 
Code; the Burma Forest Act, 1902 (TV of 
1902); the British Baluchistan Forest Begu- 
lation, 1890 (Y of 1890), Bal, Co de; Sie 
Assam Forest Begulation, 1891 (YXE of 
1891), E. B. and A. Code. 

In the Punjab, the Land Preservation 
(Chos.) Act, 1900 (Punjab Act H of 1900), 
is to be read with and taJken as part of this 
Act, see P.'and H, W. Code. For rules for 
the conservancy of forests and jungles in 
the hill district of the Punjab-territories, 
see appendix to These rules are also 

in force in the North-iWest Frontier Pro- 
vinc e, see sec. 4 and second schedule to Beg. 
Vn of 1901, ihid. 

Sec. 2, — ^For notification appointing 
Forest Officers for the Santhal Parganas 
and empowering them to compound for of- 
fences mentioned in sec. 67 within certain 
specified areas, see Capita Oaeette, 1901, 
Pt I, p. 28; in the Hoith-Weat Frontier 
Province for certain specified -forest for all 
Cr. C M.-I— 81 


purposes of the Act, see Ornette of India, 
1904, Pt H, p. 113; in the Punjab, for 
Eawalpindi Forest division for the purpose 
of carrying out the duties of Forest-officesc, 
see PwnjaJ) Gaeette, 1907y Pt. 1, p. 32. 

1 Words ^the Governor-General in Council, 
01 * omitted by A,0., 1937. 


Sec. 1. — The Act does not oust jurisdic- 
tion of Civil Courts to decide whether cer- 
tain land is forest land or waste land, 7 
Bom.L.Bw 496, This Act is one that cur- 
tails proprietary rights. Sets 56 P.L.B. 1901 
(Cr.) (where lie scope and nature of this 
Act is discussed). As to construction of Act 
see 1943 N.L.J. 130 cited under sec. 63. 

Inpkingement op the Forest Bulbs. — 
Not provided for in the rules should be tried 
under the Penal Code* 4 P.B. 1869 (Cr.). 
If a person is found with a gun and am- 
munition in a Beserved Forest it may be 
presumed until the contrary is shown that 
hunting was being engaged in. 1929 M.W. 
N. 808. 

Sec. 2, — Forest-officer is a public servant. 
10 B. ' 124. Forest Settlement-officer, whe- 
ther a Civil Court, 17 Mad. 193 ; Karhohes 
who issue process if Forest-officers, sei^- 2 
Bom,L.B. 675 (679). Forest 'produce-^Stams- 
of trees are such produce. 1 Weir *757, but 
hot logs fastened to buildings, 9 M.' 373. 
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(do anything required by this Act or any rule made theretmder to be done by a 
forest-officer'; 

(3) “forest-offience” means an offence punishable under this Act or under 
any rule made thereunder; 

(4) "fprst-produce” includes — 

(<*) the following whether found in, or brought from, a forest or not that 
is to say (Cf. Act V of 1890, S. 2.) 

timber, charcoal, caoutchouc, catechu, wood-oil, resin, natural varnish, 
bark, lac, mahua flowers, mahua seeds ^[Kutib!] and myrabolams, and (See Act 

XV of 1911, S. 2.). 

(6) the following when found in, brought from, a forest, that is to say, — 

(i) trees and leaves, flowers and fruits, and all other parts or produce 
not hereinbefore mentioned, of trees, 

(U) plants not being trees (including grass, creepers, reeds and moss), 
and all parts or produce of such plants, 

(Hi) wild animals and sl^s, tusks, horns, bones, silk, cocoons, honey and 
wax, and all other parts or produce of animals, and 

(in) peat, surface soil, rock, and minerals (including limestone, laterite, 
mineral oils and all products of mines or quarries) ; 

*[(4-A) “owner” includes a Qmrt of Wards in respect of property under 
the superintendence or charge of such Court] ; 

(5) “river” includes any stream, canal, credc or other channels, natural 
prartificid; 

(6) “timber” includes trees when they have fallen or have been felled, 
and all wood whether cut up or fashioned or hollowed out for any purpose or 
not; and [see Act Vpf 1890, S. 2, d. (2)]. , • 

(7) "tree” includes palms, bamboos, stumps, brush-wood and canes. 

Act V of 1890, S. 2, d. (1).,] 


CHAPTER II. 


Or Reserved Forests. 


3. The Provincial Government may constitute any forest-land or waste- 
r. n ,.,n, fa, land which is the property of Government, or over 

(Old Act, S. 3.) * which the Government has proprietary rights, or -to 

the whole or any part of the forest-produce of which 
the Govermnent is entitled, a reserved forest in the manner hereinafter proAuded, 


Notification by Provin- 
cial Government (Old 
'Act S. 4.) 


4. (1) Whenever it has been dedded to cons- 
titute any land a reserved forest, the Provincial 
Govermnent shall issue a notification in the Offidal 
Gazette — ‘ 


(o) declaring that it has beeti dedded to constitute such land a reserved 

forest; 


(b) spedfymg, as nearly as possible, the situation and limits of such 
land; and 

(e) appointing an officer (hereinafter called “the Forest Settlement- 
officer”) to inquire into and determine the existence, nature and extent of any 
rights alleged to exist in favour of any person in or over any land comprised 


LEH. KEF. 

1 Inseirted by Act XVU oC 1930. 

' 3 clause has been newly inserted by 
Amendment Act ot 1933). 


Sna 3. — As to application of provisions 
relating to rraerved forests (1) to village- 
forests, see sec. 27, last para^ph; (2) to 
forests and lands not the pioporty of tbe 
Qovenuaeoly see seos. 36, 38; (3) to forest 


waste lands or produce the joint property 
of the Government and other prasons, see 
see, 79. 

Sno. 4: SooFi or Snonox.— 29 B. 480; 
power of Govemmimt to reserve forest — 
What is reserved foerst. 29 B. 484; Jenmis 
can (daim compensation for land n(>tifled as 
reserved forest. 7 MX.J. 13. Absence of 
notification— Effect of. 1 Wdr 759. 
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within such limits, or in or over any forest-produce, and to deal with the same 
as provided in tWs Chapter. 

Explamtion . — ^For the purpose of clause (6), it shall be sufficient to des- 
cribe the limits of the forest by roads, rivers, ridges, or other well-known or 
readily intelligible boundaries. 

(2) The officer appointed under clause (c) of sub-section (1) shall 
ordinarily be a person not holding any forest-office excqpt that of Forest Settle- 
ment-officer, 

(3) Nothing in this section shall prevent the Provincial Government from 
appointing any number of officers not exceeding three, not more than one of 
whom shall be a person holding any forest-office except as aforesmd, to perform 
the duties of a Forest Settlement-officer under this Act. 


5. After the issue of a notification , under section 4, no right shall be 

T, f 1 - r . * acquired in or over the land comprised in such notifi- 

rijits. (Old Act,°S.^S.) ® succesMon or under a grant or wn- 

tract in writing made .or entered mto by or on bermi 
of ^ [the" Crown] or some person in whom such right was .vested when fhe notifi- 
cation was issued; and no fresh clearings for cultivation or for any other purpose 
shall be made in such land except in accordance with such rules as may be made 
by the Provincial Government in this behalf. 


6. When a notification has been issued ^der 
Proclamation by Forest section 4, the Forest Settlement-officer shall publish in 
Settlement-offi^r (Old vernacular in every town and village in the 

V^of 1890.)^” ^ ^ neighbourhood of the land comprised therein, a pro- 

ckmation — ' ' . . 

(а) specifying, as nearly as possible, the situation and limits of the pro- 
posed forest; 

(б) explaining the consequences which, as hereinafter provided, will 
ensue on the reservation of such forest; and 

(c) fixing a period of not less than three nionths from the date of suA 
proclamation, and requiring every person claiming any right mentioned in 
section 4 oi* section 5 within such period either to present to the Forest Settle- 
ment-officer a written notice specifying or to appear before him and state, the 
nature of such right and the amount and particulars of the compensation (if any) 
claimed in respect thereof. 

7. The Forest Settlement-Officer shall take down in writing all statem^ts 
made under section 6, and shall at some convenient 
Inquiry by Forest Settle- place inquire into all claims duly preferred under that 
meot-officer. (Old Act, section, and the existence of any rights mentioned^ in 

section 4 or section 5 and not claimed under section 
6 so far as the same may be ascertainable from the records of Government and 
the evidence of any persons likdy to be acquainted with the same. 

Powers' of Forest Settle- 8 . For the ptu^po'se of such inquiry, the Forest 

ment-ofi&cer. (Old Act, Settlement-officer may exercise the following powers, 

that is to say;— _ . . r i. 

(а) power to enter, by himself or any officer authorised by him for the 

purpose upon any land, and to survey, demarcate and make a map of the same; 
and . , . . 

(б) the powers of a Civil Court in the trial of suits. 


LEG. BEP. 

1 Substituted for 'Government’ by A.O., 
1937. 


Sec. 5, — ^When a person cuts trees in a 
plot mar^ted as' waste number, the prosecu- 
tion ^ould lie not under the Forest Act, 
but under the Laad Bevenue Code of the 


rules framed thereunder. Bat. ^73— Cr. 
Beg. 49 of 1896. See also 22 P.B. 1876 (Gr*) 
Sec. 6 (o). — ^As to presumption from Imig 
possession and enjoyment and as to burden 
of proof in such cases, see 15 M, 315^ 7 M. 
L.T. 241; 3 M.L.J. 231. ^ 

Sec. 8. — As to the powers .of Forest wet- 
tiemqnt-officer, see 14 M, 247. .Notification 
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9. Rights in respect of which no daim has been preferred under section 6, 
and of the existence ,of which no knowledge has been 
c o acquired by inquiry under section 7, shall be extingui- 

(Oid Act, b. 9.; tailess before Ihe notification under section 250 

is published, the person daiming them satisfies the Forest Settlement-officer that 
he had suffident cause for not preferring such daim within the period.fixed under 
section 6. 


Treatment of claims re- 
lating to practice of shift- 
ing cultivation. (S. 5 of 
Act V of 1890.) 


10. (1) In the case pf a claim relating to the practice of shifting cultiva- 
tion, the Forest Settlement-officer shall record a state- 
ment settii^ forth the particulars of the daim and of 
any local rme or order under which the practice is 
allowed or regulated, and submit the statement to the 
Provincial Government, together with his opinion as 
to whether the practice should be permitted or prohibited wholly or in part. 

(2) On "receipt of the statement and opinion, the Provincial Government 
may make an order permitting or prohibiting ffie practice wholly or in part. 

(3) If such pratffice is permitted wholly or in part, tire Forest Settlement- 
officer may arrange for its exerdse — 

"(a) 1^ altering the limits of the land under settlement so as to exdude 
land of suffident extent, of a suitable kind, and in a locality reasonably con- 
venient for the purposes of the ckumants, or 

(h) causing certain portions of the land under setilement to be sepa- 
ratdy demarcated, and giving permission to the daimants to practice shiftily 
cultivation therein under such conditions as he may prescribe. 

(4) All arrangements made under sub-section (3) shall be subject to the 
prmous sanction of the Provincial Government. 

(5) T^e i»actice of shifting cultivation shall m all cases be deemed a 

privilege subject to control, restrictitm and abolition by the Provindal Govem- 
merit. ' ' . . 


11. (1) In the case of a daim to ri|^ in or. over any land, .other than a 
right-of-way or right-of -pasture, or a right to forest- 
Power to acquire land produce or a water-course, the Forest Settlement- 
wer ^ht is claim- oggcer shall pass an order admitting or rejecting ffie 
■ same in whole or 'in part. 

(2) If such daim is admitted in whole or in part, the Forest Settiement- 
officer sl^ either — 

exdude sudi land from the limits .of the proposed forest ; 

(it) come to an agreement with the owner thereof for the surrender of 
his rights; or 

(iti) proceed to acquire such land in the manner provided by the Land 
Acquisition Act, 1894. 

(3) For the purpose of so acquiring such land— < 

(o) the Forest Settlemait-officer shall be deemed to be a Collector pro- 
ceeding under the Land Acquisition Act, 1894; • 

(b) the claimant shall be deemed to be a person interested and appearing 
before him in pursuance of notice given under section 9 of that Act; 

(c) the provisions of the preceding sections of that Act shall be deemed 
to have been complied with ; and 

(d) the collector, with the consent .of the claimant, or the Court, with 


dosing forest for an indefloite period is riot 
bad for indeflniteness, when it is not known 
at that time^ how long it may ' 

*0 dose the forest. 19 PJE6 . II 
Sec. 9.— See 1948 CW. 371 
347 dted under sec. 20. 


De necessary 
J80 (Or.). 

=48 aWJI. 


. Szn 11. — As to Bcqnidtion of land over 
which riparian rights are 'daimed, see 20 
M. 279; as to claim on mortgage see 21 B. 
396. As to burden of pro^ on qnestiions 
of title, see S MX.J. 231: 16 M. 315: 7 
21L.T. 241; 1929 Kag. 190. 
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Order on claims to rights 
to pasture or to forest-pro- 
duce. (Old Act. S: 11.) 

Record to be made by 
Forest Settlement-officer. 
(Old Act. S. 12.) 


the consent of both parties, may award compensation in land, or partly iii land, 
and partly in monqr. 

12. In the case of a claim to rights of pasture 
or to forest-produce, the Forest Setiement-ofiicer 
shall pass an order admitting or rejecting ^ same in 
whole or in part. 

13. The Forest Settlement-oflScer, when passing 
any order under section 12, shall record, so far as may 
■be practicable, — 

(a) the name, father's name, caste, residence and occupation of the person 
claiming the right; and - 

(h) the designation, position and area of all fields or groups of fidds (if 
any) and' the designation and position of all buildings (if any) in respect of 
which the exercise of such rights is churned. 

14. If the Forest Settlement-officer adnuts in whole or in part any daim 

under section 12, he shall also record the extoit to 
Maim (Old Act, S. 13.) which the daim is so admitted, specifsring the num- 
ber and description of the cattle which the claimant is 
from time to time entitled to graze in the forest, the season during which Mch 
pasture is permitted, the quantity of timber and other forest-produce which he 
is from time to time authorised to take, or recdve, and such other particulars as 
the case may require. He shall also record whether the timber or other forest- 
produce'obtained by the exercise of the rights daimed may be sold .or bartered. 

15. (1) After making such record the Forest Settlement-ofiicer shall to 

Exercise of rkhts ad- ability, and having due regard to the 

mitted. .(Old Act, S. 14.) maintenance of the reserved forest in respect of which 

the daim is made, pass such orders as will ensure die 
continued exerdse^ of the right so admitted. 

(2) For this purpose the Forest Settlement-officer may — 

‘ (a) set out some other forest-tract of sufficient extent, and in a locality 

reasonably convenient, for the purposes of such claimants, and record an order 
conferring upon them a right of pasture or to forest-produce (as the case may be) 
to the extent so admitted ; or 

(b) so alter the limits of the proposed forest as to exclude forest land of 
sufficient extent, and in a locality reasonably convenient, for the purposes of the 
claimants ; or 

(c) record an order, continuing to such claimants, a right of pasture or 
to forest-produce, as the case may be, to the extent so admitted, at sudi seasons, 
witlun such portions of the proposed- forest, and under such rules, as may be 
made in this bdialf by the Provincial Government. 

16. In case the Forest Settlement-officer finds it impossible, hawng due 

regard to the maintenance of the reserved forest, to 
“ Cmmutation of rights, make such settlement under section IS as shall ensure 
(Old Act, b. 15.) continued exercise nf the said rights to the extent 

so admitted, he diall, subject to such rules as Ihe Provincial Government may 
malfp in this behalf, commute such rights, by the payment to such persons of a 
sum of money in lieu thereof, or by Sie grant of land, or in such other manner 
as he thinks fit.' 

• 17. Any person who has made a claini under tKs Act, or any forest-c^cer 

or other person generally or specially empowered by 
Appeal from “order passed Provincial Government in Ihis behalf, may, wifibin 
under S. ii, s. ia. a. 15 o -three months from the date of the order on 


S. 16 (OU Act, S. 16 .) 


such claim by the Forest Settlement-c^cer under 


gisg, n-See 17 U. 198; power to essnse delay in ffliiig appeal, <a» 1« 1C. nO, 
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section 11, section 12, section 15 or section 16, present an appeal from such 
order to such officer of the Revenue Department, of rank not lower tiian that of 
a Collector, as the Provincial Government may, by notification in the Official 
Gazette, appoint to hear appeals from such orders : 

Provided that the Provincial Government may establish a Court (here- 
inafter called the Forest Court) composed of three persons to be appointed by 
the Provincial Government, and when the Forest Court has been so established, 
all such appeals shall be presented to it. 

18. (1) Every appeal under section 17 shall be made by petition in writing 

1 . j c i-T rrwA and “ay be delivered to the Forest Settlement-officer 
Act,^^. 1;^)^ ' ’ ^ shall forward it without delay to the authority 

competent to hear the same. 

(2) If the appeal be to an officer appointed under section' 17, it shall be 
heard in the manner prescribed for the time being for the hearing of appeals in 
matters relating to land-revenue. 

(3) If the appeal be to the Forest Court, the Court shall fix a day and 
a convenient place in the neighbourhood of the proposed forest for hearing the 
appeal, and si^ give notice thereof to ffie parties, and shall hear such appeal 
accordingly. 

(4) The order passed on the appeal by such officer or Court, or by the 
majority of the members of such Court, as the case may be, shall, subject only 
to revision by the Provincial Government, be final. 


19. The Provincial Government, or any person who has made a clmm 

Pleaders. (Old Act, S. ^ 

Ig,) plead and act on its or his bdialf before the Forest 

- Settlement-officer, or the appellate officer or Court, 

in the course of any inquiry or appeal under this Act. 

fortsf^we^ed (Ol^Art When the following events have occur- 

S. 19.) ’ red, namdy; — 


(а) the period fixed under- section 6 for preferring daims has dapsed, 
and all claims, if any, made under that section or section 9 have been disposed 
of by the Forest Settlement-officer; 

(б) if any such daims have been made, the period limited by section 17 
,fw appealing from the orders passed on such claims has dapsed, and all appeals 
(if any) presented vrithin such period have been disposed of by the appellate 
officer or Court; and 


(c) all lands (if any) to be included in the proposed forest, which the 
Forest Settlemmt-officer has, under section 11, elected to acquire under the 
Tand Acquisition Act, 1894, have become vested in the (jovemment imder 
section 16 of that Act, the Provincial (Jovemment shall publish a notification in 
the Official Gazette, specifymg definitdy, according to boundary marks erected 
•or otherwise, the limits of the forest which is to be reserved, and declaring the 
same to be reserved from a date fixed by the notification. 


Bsa 18 (4): AppEzoim oBDUsa BBOOBONa 
PINAIr--TjltoSDICTO QV OLTUi COUBT. — 
Wliere an. appellate order rejectSng the 
claim of a person to land xndnded Brithin a 
proposed forest lias become jln e l xm- 
der sec* 18 (4) of the Poreefe Act, tlie 
Civil Courfc has no power to restore that land 
or to grant compensation in respect tWeto 
to him or to his successsor-in-interest. I.L. 
E. (1942) 2 Cal. 35=^46 C.W.K. 347= AXE. 
1942 Cal. 371. 

Secs. 18 and 21.— Contract to work Gov- 
ernment forest— Partnership of * contractor 
with third person— Not void. See 117 I,C, 
898 (case-law discussed). 


' -Sec. 20, — 8^e 12 M. 226; removal of grass 
from Government land, when 1 

Weir 492. 


SECS. 20 AND 9 Pdbmcation op notipi- 
GATioN— E xtinotion ' OP EiGms.-^n the 
publication of a notification a 

forest reserved under sec. 20 of the Forest 
Act, all rights in respect of which no claim 
has been preferred under see. 6 and of the 
existence of whidi n© knowledge hnfi ' been 
a^uired by inquiry under sec. 7 become ex- 
tinguished by virtue of the provisions of 
sec. 9. 1X.E. (1942) 2 Cal. 35=46 O.W.N. 

347=AJJt. 1942 Cal. 371, 
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(2) From the date so fixed such forest shall be deemed to be a reserved 

forest. 

Publication of transla- 21. The Forest-ofificer shall, before the date 

by sudb notification, cause a translation there- 
est (Old Act, S. 20.) 0^ “to till® vernacular to be published in every 

town and village in the neighbourhood of the forest. 

22. The Provincial CJovemment may, wilhin five years from the publica- 
Power to revise arrange- *‘00 of any notification under sectim 20, revise am 

ment made under S. IS or arrangement made under section 15 or section 18, 
S. 18. (Old Act, S. 21.) and may for this' purpose rescind or modify any 

order made tmder section 15 or section 18 and direct 
that any one of the proceedings specified in section 5 be taken in lieu of any 
other of such proceedings, or ttiat the rights admitted under section 12 be com- 
muted under section 16. 

23. No right of any description shall be acquired in or over a reserved 

forest except by succession or under a grant or con- 
No right acquired over tract in writing made by or on behalf of the 
reserved forest, except as i [Crown] or some person in whom such right was 


here provided. 
S. 22.) 


24. 


(Old Act, 


vested when 
issued. 


tiie notification under section 20 was 


(1) Notwithstanding anything contained in section 23, no right con- 
j tinued under clause, (c) of sub-section (2) of 
Itights not to be alienated ggction 15 shall be alienated by way of grant, sale, 

lease, mortgage or otherwise, without the sanction of 
the Provincial (jovemment : 


without sanction. 
Act, S. 23.). 


(Old 


Provided that, when any such right is appended to any land or house, it 
may be sold or otherwise alienated with such land or house. 

(2) No timber or other forest-produce obtained in exercise of any such 
right shall be sold or bartered except to such extent as may have been atoitted 
in the order recorded under section 14. 

25. The forest-frfficer may, with the previous sanction of the Provincial 
■ Gtovemment or of any officer duly authorised by it in 

fM-ests^' (Old Act ) ““^se in a reserved forest, provided that a substitute 

forests. toid^Act, a. .; vitater-course so stopped, which the 

Provincial (Jovemment deems to be reasonably convenient, already exists, or 
has been proitided or constructed by the forest-officer in lieu thereof. 

’a! 26- (1) A^l^rsonwhCK- 

Act V of 1890, S. 7.) 


LEG. SEP. 

iSubrtitttted for ‘Govomin«at' by A.O., 

1937 . , 

Sio. 26. — Pot rules made under tbls elsuse 

for 

(1) Bombay, vee Bom. B. and O.; 

(2) Central Provinces, C.PB. and O.; 

(3) United Provinces, see p. 59 of tne 
Nortb-Westem Provinces and Oudb List of 
Local fiules and Orders, Ed. 1894. 

SiBC. 26 (1).— For notification probibiting 
tbe KUing, injuring or captmring of any 
rhinoceros in reserved forests in the oalpai- 
gidfi Darjeeling Districts, see Oalcntta 
Gaaiette, 1899, Pt. I, p. 1368. For roles xm- 
der tb ifi danse in conjnnjction ■with se©* *5 


(<Q as to hunting, shooting, 
reserved forests in the United 
see United Provinces Gazette, 1906,^ Pt. 
p. 651; ibid., for Central Provinces^ see C. 
P. Gazette, 1907, pt. I, p. 678. 

8350, 25, — Sec. 25 pre-supposes the ' eads* 
tence of public rights of way before a forest 
is reserved and that such pubHe rights are 
recogniized; and the powers given to deal 
with them are exceptional powers hedfi^ 
with the proviso that suitable alternatives 
be provided in the case of the fecial power 
to dose them being used. The alteniativeB 
'referred to cannot be dogged with any res- 
triction such as the impodtion^of a teansit 
fee jEor catt^le. A.I.B* 1938 . 415* 
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. (a) makes any fresh dearing prohibit^ by section 5, or 

(3) sets fire to a reserved forest, or, in contravention of any rules made 
by the Provincial Government in this b^alf, kindles any fire, ,or leaves any fire 
burning, in such manner as to endanger such a forest; or who, in a reserved 
forest — 

(c) kindles, keeps or carries any fire except at such seasons as the forest- 
officer may notify in this behalf ; 

(</) trespasses or pastures cattle, or permits cattle to trespass; 

.(■e) causes any damage by negligence in felling any tree or cutting or 
dragging any timber; 

(/) feUs, girdles, lops, taps or bums any tree or strips off the bark or 
leaves, from, or otherwise damages, the same; 

(ff) quarries stone, bums lime or charcoal, or collects, subjects to any 
manufacturing process, or removes, any forest-produce; 

(h) dears or breaks up any land for cultivation or any other ptupose; 

(») in contravention of any rfes made in this behalf by the Provincial 
Government hunts, shoots, fishes, poisons water or sets traps or snares; or 


Sec. 26, Ol. (S): Punjab GtovBmnnsNT 
Notifications — ^^^Sets fieb to*’ — ^Meaning 
of.~A person eets fire to a thing if he puts 
a match to it or sets it on fire directly, and 
not if it catches fire as an indirect conse- 
quence of his act. The accused bundled a 
fire in his master’s garden which 'spread to 
an unclassed forest, and then to u reserved 
forest. The accused should not be said to 
have set fire to either of the forests within 
the meaning of see. 25 (h). 30 PJB. (Or.) 

1916=17 Cr.L.J. 458=36 LO. 138. 

Oil. (e): Possession of fmnt ou stbeii.^ — 
The mere possession of a flint or sted with- 
in forest limits does nob constitute an off- 
ence under sec. 25 (c). 4 Bom.L.B. 935. 

Oil. (d). — ^The tre^ass of a human being 
,in a reserved forest is punishable tinder 
sec. 25 (d). Eat. 602. See also 87 I.C, 918 
=26 Cr.L.J. 1030. The words of sec. 25 (d) 
dearly apply only to the person who does 
any of the acts mentioned therein. 16 Or. 
L.J. 4S5=29 1.0. 325=11 N.LJR. 76. A 
person’s cattle were found grazing in the 
Government forest in diarge of a boy. "Where 
the person had not authorized either direct- 
ly or indirectly the boy to graze the cattle 
in the forest^ he could not be convicted. (H 
N.LJt. 76,' Eef.) 120 LG. 414 (1)=1930 N. 
64. The question whether the owner of cat- 
tle, whose animals trespass in a reserved 
' forest-ii ciiininaJly liable for committing an 
offence under sea 25,. depends upon the 
•whole circumstances of eadl case. 16, P.E. 
1909 (Or.). In a great many cases the ques- 
tion will resolve itself into, "did he oV did 
he not fate pr<^er precautions to pevent 
such trespass,” and it does not depend upon 
the presence of the owner at the moment. 16 
P.B. 1909 (Or.). The levy of pound flues 
under Act I of 1871, sec. 12, in respect of 
an offence of allowing cattle to trespass in 
a reserved forest, is not a punishment, and 
does not, therefore# bar a prosecution, ini- 
-der sec. 25 of the Forest Act, 19 P.E, 1885 
(Or.). 

Serar graeing Idules do not enforce a lia- 
bility on- a master for the acts of Ids ser- 


vants. 87 LO. 918=26 Or.L.J. 1030. See 
also A.LB. 1938 Nag. 365=39 Or.L.J. 700; 
1926 N. 73. Cattle are instrumental in the 
theft of grass which they eat and in the 
damage to grass and young trees which they 
cause in grazing and such cattle used in 
committing an offence under sec. 26 (d) of 
the^ Forest Act are as mush liable to confis- 
cation as cattle drawing a cart containing 
illicitly felled timber. 39 Cr.L.J. 700=175 
LO. 796=A.LB. 1938 Nag. 365. 

SE(l 26, Oil. (/)■— A person felling a num- 
ber of trees in a forest is guilty of as many 
offences under see. 25 (jT) as the number of 
the trees felled by him.- 19 Or.L.L 161= 
43 LO. 577 (A). There is no proi, 
either in, the Act or the rules framed there- 
pder, to award compensation for damages 
^ resp^t of the protected forest. 8 Bfm. 

Cr.L.J. 9, In the absence of 
^ything in a Special Act (like the Forest 
Act)^ to exclude the operation to the general 
cnmin^ law, an intention on the part of the 
legislature to exclude it should not be in- 
ferred. Further sec. 66 negatives any such 
intention. Theft of wood from a Govern- 
ment forest to which the Forest Act had 
not bera applied, is punishable under the 

^ from evidence 
^t the abused has been cultivating land 
i^eg^ to be part of a Government forest 

Sp- twT?!, probabiHties 

are t^t his father had done the same before 

JiaveXred or 
^ cultivation or any 

^her purpose tod his conviction under sea 

1929 N. 190.. 

™t he has u^e an encroachmant on Gov- 
omia ill on the pw- 
MtabhA that the land ioxmt 
. part of aeGoronunent forest. 1929 N. 190. 

' a ch^p word <him^- in^iies mstkm, 

, a Ohase.and a imrsnit. Henee any penm 
who 18 one of- the parfy beatine 
la a reterved forest in thisf^doa 
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(j) in any area in wMdi the Elephants > Pieservaticm Act, 1879, is not 
in force, kills or catcW elephants in contraTention of any rules so made; 
shall he punishable -witix imprisonment for a term -vrhidi may ertend to riz 
months, or with fine which may ectend to five hundred rupees, or with both, in 
addition to such compensation for damage done to the forest as the convicting 
Court may direct to be pud. 

(2) Nothing in this section riiall be deemed to prohibit — 

(а) any act done by permission in writing of the forest-officer, or under 
any rule nxade by the Provincial Government; or 

(б] i the exercise of any right continued under clause (o) of sub-section 
(2) of section 15, or created by grant or contract in writing made by or on be- 
half of ^[the Crown] under section 23. 

(3) 'Whenever fire is caused wilfully or by gross ne^igenee iu a reserv- 
ed forest the Provincial Government may (notwitiistanding that any penalty 
has been inflicted under this section) direct that in such forest or any portion 
thereof the. exercise of all rights of pasture or to forest-produce tiiall be sus- 
pended for sudi period as it tiiinks fit. 

27. (1) The Provincial Government may, 
Power to aedare fo^ 8j-* j notification in the OfficM Gazette, direct 
no longOT (oitt ^ notification, any forest 

wn 8 8.) portion thereof reserved under this Act shall 

’ ‘ ’ cease to be a reserved forest. 


LEa. EBP. 

1 Substitotea for ‘QovermncBtf by A.O., 
1937. 

2 Words ^subject to the control of the Go- 

vemor-Gteneral in Council’ ondtted by A.0.^ 
1937. 

member of the hnnty and even though^ he 
Tn‘Tyiafllf may not be 'Within the prohibited 
area he is guilty of the oiSsmoff along with 
the rest of the hunt. 1935 N. 23. Hunting 
and shooting without a permit in a reserved 
forest is punieJiable under sec. 25. 40 A. 38 
=15 A.L.J. 824=19 CrX.J. 10. Hunting 
and Triiliiig a tiger in a reserved forest even 
though it be for hilling the tiger which kill- 
ed the cattle of the accused, amounts to 
hunting. 42 B. 406=19 Cr.Ii.J. 610=20 
Bom.L.B. 384. A conviction recorded un- 
der sec. 25 (Q, for shooting in a reserved 
forest in contravention of any rules which 
the Local Government from time to time 
prescribes, is illegal where no such ruleB 
have been passed by the Government. Eat. 
684=Cr. Eg. 50 of 1893. Accused who had 
license for a. gun was going along the Dis- 
trict Board road running through a reser- 
ved forest with the gun loaded. On this he 
was convicted under sec. 26 (1) (Q. Seld, 
that from the mere fact that accused was 
carrying a loaded gun it did nbt follow that 
he was going with intention of footing. 

■ Eeld, f'urther, that wha* is made penal is 
not the intention to shoot l>nt actual shooting 
its^ and that urdess accused was ^egsd 
to have been found rfiooting or hunting in 
th e forest he could not be convicted. 145 L 
C. 735=54 Cr.L.J. 1050=1933 AJjJ. 704 
=1933 A. 630. 

Misgsllakkoiis oa£iss ttkdisb the Ohd Act 
— CONVIOTION CNDEB THE AOT— ObDEE ITOB 
CQNFISOA.TXON. — An Order dPor confiscation 
cannot be regarded as an order indidental to 

Cb« C« M.-I — 82 


a conviction, under the Act. The confisca- 
tion is by the terms of sec. 54 dedared to 
be a punishment, for it is in addition to any 
other punishment prescribed for the offence, 
the order for combcatioh should be passed 
simultaneously with the punishment for the 
offence. 24 0. 450 (4 A. 417, B.). It is 
illegal to impose a fine where the Potest Act 
provides the penalty of confiscation. Col. 
Dig. Or; 69 of 1877. Payment of rewards 
out of fines and confiscations is not a part 
of the sentence, but is a matter for the SSxe- 
cutive Government to deal with in the eccer- 
dse of the power vested in them by the 
rules framed under the Act. Bat. 950. 
These rules give the Government the power - 
to pay one half of the proceeds of fines and 
confis^tions by way of reward without any 
order of the convicting Court, but more than 
one half cannot, however, be paid unless the 
Magistrate so ^ects. Eat. 950. 

Forest offence— Ootjbt-fees — Court- 
Fees Act, ISec. 31. — Where persons convict- 
ted of an offence under the Forest Act, 
where each is sentenced to pay a fine of 
thirteen annas, or iu defanlt to suffer one 
day’s simple iznpnsonment, and all of them 
were ordered to pay annas five ^ compen- 
sation for the loss of forest fum or wood 
aind Es. 1-4-0 as Court-fees expenses under 
sec. 31 of the Court-Fees Act, held, that the 
order as to payment of Court-fees was not a 
vaHd order. 10 P.E. 1885 (Cr.), 

SmocoNS Case— Acquittaii— Furthbsb 
Enquirt--Ebvision.— A case nnder sec. 25 
is a ^^ummons case” and the TahsUdar, if 
he did not find the accused guilty, was 
bound to acquit him, and no order uhdar 
see. 437, Cr. P. Code, directing forth^ en- 
quiry, could be passed. The ord^ of the 
District Magistrate and conviction and sen- 
tence were set aside. 50 PX3;i 1900 (On) 
=19 P,E, 1900 (Cr.). 
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(2.) From the date so fixed, such forest or portion {hall cease to be 
reserved; but the rights (if any) which have been extinguitiied therein shall 
not revive in consequence of such cessation. 

CHAPTER III. 

Of ynJiAOE Fobests. 


28. (1) The Provincial Government' may assign to any village<commu> 

^ V . ^ - nity the rights of Government to or over any laiid 

Pornm on 0 has been constituted a reserved forest, and 

‘ ^ I ■ V Tnay cancel such assignment. All forests so assigned 


shall be called village forests. 

(2) The Provincial Government may make rules for reg^ting the 
management of village forests, prescribing the conditions under which the com- 
munity to which any such assignment is made may be provided with timber 
or other forest-produce or pasture, and their duties for the protection and 
improvement of such forest. 

(3) All the provisions of this Act rdating to reserved forest shall (so 

far as they are not inconsistent with the rules so made) apply to village 
forests. , ' . : I ^ 

CHAPTER IV. 


Op Pbotected Fobbsts. 


29. (1) The Provincial Government may, by notification in the Official 

Protected forest.. (Old Chapter appli- 

Aot S. 28.) forest-land or waste-land which is not 

' ' ’ included in a reserved forest, but which is the 

property of Government, or over which the Government has proprietary rights 
or to the whole or any part of tiie forest-produce of which the Government is 
entitled. I ' ■ ' 


(2) The forest-land and waste-land comprised in any such notification 
shall be-called a “protected forest.” 

(3) No such notification shall be made, unless the nature and estent of 
the rights of Government and of private persons in or over tiie forest-land or 
waste-land comprised therein have been inquired into and recorded at a survey 
or settlment, or in such other manner as the Provincial Government thinTra 
sufficient. Every such record shall be presumed to be correct until the contrary 
is proved: 

Provided that, if, in the case of any forest-land or waste-land, the Pro- 
vincial Govenunent tiiinks that such inquiry and record are necessary, but that 
thpy will occupy such length of time as in the meantime to endanger the rights 
of Government, the Provincial Government may, pending annii inquiry and 
record, declare such land to be a protected forest, but so as not to abridge or 
affect any existing rights of individuals or communities. 


CkiTOrmnmt w, % «>M- 

(Oia Act, B. 29.) cation m the Official Gazette, — 

( 0 ) declare any trees or'dass of trees in a protected forest to be reserved 
from' a date fixed by the notification; 

(6) declare .that any portion of such forest ^eeified in the notification 
tiiall be dosed for sudi term, not exceeding thirty years, as the Provindal 
Government thinks fit, and tiiat the rights of private persons, if any, over such 
portion shall be suspended du^ such term, provided that the remainder of 
such forest be sufficient, and in a localily reasonably convenient, for the due 
exercise of the lights suspended in the portion so closed; or 

. j®®?! BomliJl. ttodw sec. 33. A Forest-officer is not an- 


BomXX ttodw sec. 33. A Forest-officer i. not en- 
462; 46 A. 128—1924 A. 639. Wliere a note- titl^ t© arrest a person for the breaidi of 

W does not sec. 30 (a) and that his cnst6dy cannot be 
state tto date from it 1 ^ come into said to be lahsfnL 54 0. 296=28 


force, the notificaticm ig- invalidy ftiid ccmse- 
quenfLy* nothing on whteh to haae an otfeaico 


562=1927 0. 616. 
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(c) prohibit, from a date fixed as aforesaid, the quarrying of stone, or 
the burning of lime or charcoal, or. the collection or subjection to any manu- 
facturing process, or removal of, any- forest-produce in any such forest, and the 
breaking up or clearing for cultivation, for building, for herding catUe or for 
any other purpose, of any land in any such forest. 

SI. The Collector sh^ cause a translation into the local vernacular of 
Publication of translation, eve^ notification issued under section 30 to be afflx- 
of such notification in ed in a conspicuous place in every town and -dllage 
neighbourhood. (Old Act, in the neighbourhood of the forest comprised in the 
S- 30. , notification. 


.prSl*° ^ The Prowcial Government may make rules 

Act, S. 31.) to regulate the following matters, namely: — 

(a) the cutting, sawing, ccuiversion and removal of trees and timber, and 
the collection, manufacture and removal of forest-produce, from protected 
forests ; 

(Jb) the granting -of Ueenees to the inhabitants of towns and villages in 
the vicinity of protected forests to take trees, timber or other forest-produce for 
their o-wn use, and the production and return of such licences by such persons; 

(c) the granting of licences to persons fellii^ or removing trees or 
timber or other forest-produce from such forests for the purposes of trade, and 
the production and return of such licences by sudh persons; 

(d) the payments, if any, to be made by the persons mentioned in dausea 
(b) and {v) for permission to cut such trees, or to collect and remove such 
timber or other forest-produce; 

(e) the other payments, if any, to be made by them in respect of such 
trees, timber and produce, and the places where such payment shdl be made; 

(/) the examination of forest-produce passiug out of sndi forest; 

(g) the dearing and breaMug up of laud for cultivation or other pur- 
poses, ip. such forest; 

(h) the protection from fire of timber lying in such forests and of trees 
reserved under section 30; 

(i) the cutting of grass and pasturing of cattle in such forests; 

O’) hunting, shooting, fidiing, poisoning water and setting traps or 
snares m such forests, and the killing or catching of elephants in such forests in 
areas in which the Elephants’ Preservation Act, 1879, is not in force; ' ^ 

(k) the protection and management of any portion of a forest dosed 
under section 30 ; and 

(l) the exercise of rights referred to. in section 29. 


Pemilties for acta in cw- 
travcntion of notification 
tinder 8. 80 or of mlcB nnder 
S. 32. (Old Act, 8. 32.) 

a 8.) 


33. (1) Any person who commits any of the 

following offences, namely: — 


Mid. SEP. , - 

BBC 32.— For nt*e* wnier tW* aemon for— 

■ (1) Bombay, see Bom. B. and O.; 

b) for protected Foreeta of Eaffli ^ 
Eaiiket and LalUpnr, see p. 62 of tto 
NoYth* Western Provinces and last oi 

Local Rples and Orders, Ed. 1894; 

(3) for rules made by the C^oveT^nt of 
Bengal under this section and sec. 41 for tne 
prated forests in ^ Sonthal 
see Calcutta Gazette, 
the Sundarbons, 8^ Calcutta. G^tte, 

Pta I, p. 1973; in the Ansul 

estS; 8ee Qalcutta €^azeitt©y 1901, Pt. p- 


879 • 

(4) or protected ftateets in. thB Fmnjab, 
see Punjab Gazette, 1904, Pt I,_p. 76. 

SBC 82, Ciu (fl).— Mere »clea^ does net 
amount to ‘breaMng’ of ground 
notification issued under, the Forest Act t^o- 
Mbited ‘breaKng’ of ground in a protect^ 
forest and where the evidence ^ly mowm 
that the accused had deared we grra^ 
Held, that no offence was committea. 

291=28 Or.LJ. 151=1927 A- SSL 
102 I.O. 559=28 OrXuJ. 69L 
Hon, Hw 11 -iCJjJ. '340 — 80 IjGj ■ 
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(а) faiiwj girdles, lops, taps or bums any tree reserved under section 80, 
or strips off the hark or leaves from, or oHierwise damages, any such, tree; 

(б) contrary to any prohibition under section 30, quarries any stone, -or 

bums any lime or charcoal, or collects, subjects to any manufacturing process, 
or removes any forest-produce; _ « ' 

(c) contrary to any prohibition under section 30, breaks up or clears 
for cultivation or any other purpose any land in any protected forest; 

(d) sets fire to such forest, or kindles a fire without taking all -reason- 
able precau-tions to prevent its spreading to any tree reserved -under section 30, 
-whether standing, fallen or felled, or to any closed portion of such forest; 

(e) leaves burning any fire kindled by him in the -vicinity of any su^ 

tree or closed portion; ' 

■ (/) fells any tree or drags any timber so as to damage any tree reserved 

as aforesaid; 

(р) permits cattle to damage any such tree; 

(h) infringes any rule made under section 32 ; _ 

ati»n be punishable with imprisonment for a term which may extend to six 
months, or with fine wMeh may extend to five hundred rupees, or -with both. 

(2) "Whenever fire is caused -wilfully or by gross negligence in a pro- 
tected forest, the Provincial Government may, notwithstanding that any penalty 
has been inflicted under this section, direct that in such forest or any portion 
thereof the exercise of any right of pasture or to forest-produce diaU be sus- 
pended for such period as it thinks fit. (Of. Act V of 1901, S. 2.) 

34. Nothing in this Chapter shall be deemed to prohibit any act done witt 
the permission in -writing of the Porest-offieer, or in 
accordance vrilh rules made, under section 32, or, 
except as regards any portion of a forest dosed pader 
section 30, or as regards any rights ihe exercise of 
which has been su^ended under section 33, in the 
exercise of any right recorded under section 29. 

CHAPTER V. 

Or THE CoNmon over F(«ests a:nd Lands not SEiNa the 
PbOEEBTY of GtoVEROTIENT. 

Protection of forest for 35. (1) The Provincial Gtovemment may, by 

spetial purposes. (Oid Act, notification in the Official Gazette, regulate or prohi- 

bit in any forest or waste-land — 

(a) the breaking up or clearing of land for cultivation; 

' (b) the pasturing of cattle; or 

(с) the firi^ or clearing of the vegetation; 

when sudi regulation or prohibition appears necessary for any of the following 
pu^poses^^ ' 1 1 

(i) for protection against storms, winds, rolling stones, floods and aval- 
anches; 

(ii) for -the preservation of -the soil on the ridges and dopes and in -the 
-valleyri of hilly -tracts, -the prevention of land dips or of -the formation of ravines 
and -torrents, or thw protection of land against orodon, or the depodt thereon of 
sand, stones or gxavd; 

(in) for -flic maintenance- of n -water-supply in springs^ rivers and tanks; 

(iv) for the proteetion of roads, bridges, railwajni and other Hues of 
communication; 

(v) for the preservation of th e p]ub|ia health. 

Sue. 33, Cl. (ol^-Whero’ hreaMng of ted wlwa^ tjiere has heen wily 'deaiW. 108 
gr^d only is fori)ida«ii notifleation LC. 569=28 CrXJ". 691; 49 A 291=99 I. 

nader the Forest Acl^ no Irenes is commit- - G, 407=1927 A 181, 


Nothing ' in this Chapter 
to prohibit acts done in cer- 
tain eases. (Old Act, S. 33; 
cf. also Act V of 1301j 

S.3. 


S. 39] 
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(2) The Provincial Govenuneut may, for any such purpose, eonstract at 
its own expense, in or upon any forest or waste-land, sn^ work as it thinks 
fifr. 

(3) No notification ifiiall be made under sub-section ( 1 ) nor shall any 

work be begou under sub-section ( 2 ), until after the issue of a notice to the 
owner of such forest or land calling on him to show cause, within a reasonable 
period to be specified in such notice, why such notification should not be made 
or work constructed, as the ease may be, and until his objections if any, and 
any evidence he may produce in support of the same, have been heard by w 
officer duly appointed in that btiialf and have been considered by the Provin- 
cial ^vemment. ' • 

36. ( 1 ) In case of neglect of, or wilful disobedience to, any regulation or 

prohibition under section 85, or if the purposes of 
ti) be constructed under that section so re- 
8 ^ 6.1 * ^ *• Provincial Government may, after notice 

^ in writing to the owner of sudi forest or land and 
after considering his objections, if any, place the same imder the control of a 
Forest-officer, and may declare that all or any of the provitions of this Act re- 
lating to reserved forests shall apply to such forest or land. 

(2) The net profits, if any, arising from the m a nag em ent of such forest 
or land shall be paid to the said owner. 

37. (1) In any case under this Chapter in which the Provincial Ghweru- 

. „ ^ * 4 . luent considers that in lieu of placing the forest or 

* land under the control of a Forest-officer, tl^ same 
cases. (Old Act, ^ purposes, the Provin- 

cial Government may proceed to acquire it in the 
TtianTiftr provided by the Land Acquisition Act, 1894. ^ ^ 

(2) The owner of any forest or land comprised in any notification under 
section 35 may, at any time not less than three or more than twdve years from 
the date thereof, require that such forest or land shall be acquired for public 
purposes, and the Provincial Government tiiall acquire such forest or land 
jtccor'diii^y • 

38 (1) The owner of any land or, if there be more than one owner there- 

of, the owners of shares therem amounta^ in the 
, Protection o£ fowsto at aggregate to at least two-thirds thereof may, with a 

view to the formation or conservation of forests 
thereon, represent in writing to the Collector their 

desire-- ^ managed on their behalf by the Forwt-offlcer as 

a reserved or a protected forest on such terms as may be mutually agreed upon; 

(h) that all or any of the provitions of this Act be applied to such land. 
(2) In either case, the Provincial Gtovcmment may, by notaficatara m 
the Official Gazette, apply to such land such provitions of to Act “ it t^s 
suitable to the circumstances thereof and as may be desired hj the appucants., 

CHAPTER VI, 

Or the dxttt on Timbee and other Fobest-peoducb. , _ „ 

* • n,. 89. (11 The ^Central (Jovemment] may levy a 

tdmb^ and^otiher iorert duty in siich manner, at su^ places and 
produce. Old Art, S. 39; as it may dedare by notification m the oacial ua- 
ef. Act T of 1890, S. 8 (2).} ^ette on all timber or other forest-produce-- , 
(o) which is produced m British India,- and in req>ect of whidi the 
“[Crown] has any right; 


LEG. REF.^ „ 

1 Substituted Jor ‘Local GovoimnemV 
A .0.1 1987. 


9 Substituted for the 
by 0., 1937. 


QovennueBt' ly A' 
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(&) which is brought from any place outside British India: 

X[* • • • • , 

(2) In every case in which such duty is directed to be levied ad valorem 
the ®[Ctentral Gfovemment] may fix by like notification the value on which such 
duly shall be assessed. 

(3) All duties on timber or other forest-produce wMeh, at the time when 
this Act comes into force in any territory, are levied therein under the authority 
of the Provincial Government, ^11 be deemed to be and to have .been duly 
levied' under the provisions of this Act. 

*[ (4) ' Until provision to the contrary is made by the Central Legislature 
any Provincial Government which was, immediately before the conunencement 
of Part HI of the Government of India Act, 1935, levying a duty on tiw- 
ber or other forest-produce produced in that Province may continue to levy that 
duty on such timber or forest-produce: 

Provided that nothing in this sub-section authorizes the levy of any duty 
which as between timber or other forest-produce of the Province and 
produce of the locality outside the Province, discriminates in favour of the 
former, or which, in the case of timber or other forest-produce of localities 
outside the Province, discriminates between timber or other forest-produce of 
ode locality and similar timber or other forest-produce of another locality.] 

40. Nothing in this Chapter shall be deemed to limit the amount, if any 
chargeable as purchase-money or royalty on any tim- 
ber or other forest-produce, although the aixmA is 
levied on such timber or produce wMe in transit, in 
the same manner as duty is levied. 

- OHAPTtR m 

tW THE CONTBOn OP ToiHSB AND OTHEB POBEST-FBODUGEI IN TbANSTT. 

41 . (1) The control of aU rivers and their 
banks as regards the floating of timber, as well as 
the eontiol of all timber and other forest-produce in 
transit by land or water, is vested in the Provincial 
Goverament, and it may make rules to regulate the 
transit of all timber and other forest-produce. • 

(2) In particular and without prejudice to the generality of the fore- 
going power such rules may — 

(a) prescribe the routes by which alone timber or other forest-produce 
be mporte^ exported or moved into, from or within ‘[the Province] : 

• prohibit the import or e^ort or moving of such timber or other 

produce wi^out a jiass from an ofScer duly authorised to issue the same, or 
otherwme than m accordance with the conditions of such pass; 

< 0 ) provide for the issue, production and return of such passes and for 
the payment of fees therefor; xu* 

(d) provide for the stoppage, reporting, examination and marking of 
tober or op.er forest-produce in transit, in respect of which there is reason to 
mon^ is payable to '[the Crown] on account of the price 

«harge due thereon, or to 

which It M desirable for the purp^ of this Act to aflk a mark; 

on«i, ^® establishment and negation of depots to which 

such timbq^or other produce M be taken by those in charge of it for exami- 


Limit not to apply to pur- 
chase-money or loyalty. 
(Old Act, S. 40.) 


Power to make mles to 
regulate transit of forest- 
produce, (Old Act, S. 41; 
see also Act V of 1890, S. 8. 
CIb. 3 and 4) • 


may 


^ usa BEP. 

iP^o repealed by A.O., 1937, 

2 Vide footnote 1, page 653. 

^^*^abatittaed for ‘aifish Badia’ by A.0.,^ 

for <Govenimeal/ by A.O., 


Sms. 39-4L— Sw 76 LO. 104=1925 L. 
825 . 

gBa 41.— 21 659=57 I.C. 816 

(0). The words "Timber^' and "Forest pro- 
duce” in this section are used in their widi^ 
sense. See 106 LC. 790=1928 L. 80. 

EuXiE VSAMSD BY Gk)V1SBNlIISKT OV BOMBA.Y 

UKISB SBO, 41 (B)"*>X71/CEUL VlBI!S.^BiUle 4*' of 
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nation, or for the payment of sueh money or in order that such marks may be 
afSzed to it; and conditions under vMdh such timber or other produce Hball 
be brought to, i^red at and removed from such depots; 

if) prohibit the closing up or obstructing of tiie channel or banks of any 
river used for the transit of timber or other forest-produce, and the throwing 
of grass, brushwood, branches or leaves into any such river or any act which 
nxay cause such river to be closed or obstructed; 

iff), provide for the prevention of removal of any obstruction of the 
channel or banks of any such river, and for recovering the cost of such preven- 
tion or removal from the person whose acts or negi^ence necessitated the same ; 

(h) prohibit absolutely or subject to conditions, within specified local 
limits, the establishment of saw-pits, the converting, cutting, burning, conceal- 
ii^ or marldng of timber, the altering or efEacing of any marks on the same, or 
the possession or carrying of marking hammers or other implements used for 
marking timber; 

C*) regulate the use of properly marks for timber, and the registration 
of [pch marlra; prescribe the time for which sudi registration shall hold good; 
limit the number of such marks that may be registered by any one person, and 
provide for the levy of fees for sueh registration. 

(3) The Provincial Government may direct that any rule made under 
this section shall not apply to any specified class of timber or other forest- 
produce or to any specified local area. 

'[dl'A. Notwithstanding anything in section 41, the Central Government 
_ rt X - ,• X, “i*d:e rules to prescribe the route by which alone 

numtTto Other fo^t-produce rmy be imported, ex- 

timlior across cnstoms fron- Ported or moved into or from Bntidi India across 
liors. any customs frontier as defined by the Central Gov- 

ernment, and any rules made under section 41 shall 
have ^ect subject to the rules made under this section.] 

43. (1) The Provincial Government may by 
Penalty for breach of such rules prescribe as penalties for the contraven- 
ndM made mder section. 41 tmn thereof imprisonment for a term which may ex- 
(Old Aot, S. 42.) ^ gjj. months, or fine whirii may extend to five 

hundred rupees, or both. 

- (2) Such rules may provide that penalties which are double of those 

mentioned in sub-section (1) may be inffilcted in cases where the offmee is 
committed after sunset and before sunrise, or after preparation for resistance 
to lawful authority, or where the offender has been previously convicted of a 
like offence. 

4S. The ^ [Crown] tiiaU not be responrible for any loss or damage which 
j T, X occur in respect of any timber or other forest- 

produce wjiile at a depot established under a rule 
to* foSproduce “*^6 under section 41, or wlnle detained elsewhere, 
at depot (OW Act, S. 43.) for the purposes of this Act; and no Forest-officer 

tiiall be resporible for any such loss or damage, 
unless be causes such loss or damage negligently, malicioutiy or fraudulently. 

LEO*. EEE. of that rule under 42 of the Act ccumot' 

1 Sec. 41-A inserted by ibidi, stand. 17 CrX.J. 364=35 LC. 668=10 S, 

2 Substituted for ^Govenunent by A.O., L.I&. 9. 

1937. Compensation in Addition to iMPOSittON 

' — — - » OP Pine. — ■Where a person is convicted of an 

the rules for Sind framed by the Govern- offence under Br. 21, 26, framed under s^ 
meat of Bombay under sec. 41 (h) of the 41, compensation cannot be avTarded in addi- 
Act, prohibiting the moving of timber from tibn to ‘the imposition of fine. 5' BoisJL&. 
private land mthout a certificate from the 126. On this section, see 1925 L. 225,; 1924 
holder or manager of such land is ultraB. 489=84 I.C. 250=26 Cr-LJ. 250. ‘ 
vires; consequently a convidtion for a breach 
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44. 


in case of accident 
d^ot (Old Act, S. 44.) 


Certain lands of timber 
to be deemed properiy of 
Government until title 
thereto proved, a-nd 'may be 
collected accordingly, (Old 
Act, S. 45,) 


The Criminal Court Manual. [S. ^ 

In case of aSy accident or emergency involving danger to any pro- 

An X. ^ A depot, every person employed at 

All persons bound to aid depot whether by the ‘[Orotm] or hy aj^ pS. 

vate person, shall render assistance to any Forest- 
ofSeer or Police-officer demanding his aid in averting 
sneh danger or securing sack property :from damage or loss. 

CHAPTER .Vin. 

Of tbje 0(»t<LE!cnoNr of Dbifi and Stranded Timbeb. 

45. (1) All timber found adrift, beached, 
stranded or sunk; 

aU wood or timber bearing marks which have 
not been registered in accordance 'mth the rules ma^ 
under section 41, or on which the marks have been 
obliterated, altered or defaced by .fire or otherwise: 
and 

, iu such areas as the Provincial Government directs, all unmarked wood 
and timber; 

shall deemed to he the poperty of Gfovemment; unless and until any person 
establishes his right and title thmreto, as provided in this Chapter. 

. (2) Such timber may be collected by any Forest-officer or other person 

entitled to collect the same by virtue of any rule made under section 51, and 
J^y be brought to any depot which the Porestufficer may notify as a denot for 
the reception of drift timber. 

(3) The Provincial Government may, by notification in the Official 
Gazette, exempt any class of timber from the provisions of this section. 

Public notice shall from time to time be given by the Forest-Officer of 
timber collected under section 45. Such notice Hhnli 
contain a description of the timber, and ahall require 
a^ person claiming the same to present to fmrii ; 

frnm tbo ;i«+ ji x. mthin a period not less than two months 

irom the date of sudi notice, a written statement of such rfaim 

47, (1) "When any such 'statement is pres^ted 
as rforesmd, the Forest-officer may, after wafriTig 
sum inquiry as he thinks fit, either reject the dai™ 
^er recording his reasons for so doiim, or deliver 
T^l 1 . xi V • , to the claimant, 
mav ei^PK tober is claimed by more than one person, the Forest-officer ’ 
th^o or of such persons whom he deems entitled 

dSv refer the daunts to the Civil Courts, and retain the timber 

P g tte receipt of an order from any such, Court for its disposal. 

within Uee^^afS ^ 

account of such reie^on or tTia ®8a™st any Forest-officer, on 

Revenue (W*Sl*R is tH any Civil, Criminal or 

ded in or a suit has been broi^bt, as prim- 

such statement is presented as irforesaid, or if the claimant 


Notice to 

diift’tiiu)>ei>, 
S. 46.) 


claiiiupxts of 
(Old Act, 


Procedure on pre- 
ferred to such timber (Old 
Act, S. 47.) 


Bza 45.-~lk PJEl. 188a (Or.). 
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«« ‘i • a omits to prefer his claim in the manner and mthin 
timbe^ (Old ' A*™ period fixed by the notice issued under section 46, 

and Act V of l88o| s. 10). or on such claim having Been so preferred by him 

and having been rejected, touts to institute a suit 
to recover possesadon of such timber within the further period fixed by section 
47, the ownership of such tunber shall vest in the (Jovemment, or when such 
timber has been delivered to another person uhder section 47 in such other per- 
son free from aU encumbrances not created by him. 

48. ■ The ^ [Crown] diall not be responsible for any loss or damage which 
iDoiay occur in reelect of any timber collected under 
Orown and its officers section 45, and no Forest-officer shall be responsible 
roi “ly such loss or dam^e, uffi^ he caus® such 

S. 49 .) loss or damage negligently, maliciously or fraudu- 

lently. 

50. No person shall be entitled to recover possession of any timber coUect- 
PaTments to be made by ed or delivered as aforesaid until he has paid to the 
daimamt before tamber is Forest-officer or other person entitled to receive it 
delivered to him. (Old Act, gucji gum on account thereof as mi^r be due under 
®- any rule made under section 51. 

Poww to ma^ rules Md q j Provincial Government may jnahe 

^ rules to regulate the following matters, namely : — 

(a) the salving, collection and disposal of all timber mentioned in 
section 45 ; 

(h) the use and r^;iskration of boats used ia salving and collecting 
timber; ’ 1 1 ; I 

• (c)i the amounts to be paid for salving, collecting, moving, storing or 
dispoEong of such timber; and 

(d) the use and registration of hammers and other instruments to be 
us.ed for marking such timber. 

(2) The ihrovincial Government may prescribe, as pwalties for the cto- 
travention of any rules made under this section, imprisonment for a term which 
may extend to six months, or fine whicffi may extend to five hundred rupees, 
or both. 

CHAPTER rx. 

PkNai/EIES AHD PBOCmOXTBB. 


52. (1) When there i^ reason to believe that a forest-offence has been 
committed in respect of any forest-produce, such 
produce, together with all tools, boats, carts or cat^ 
52 .) used m eominittmg any such ofEenee, may be seized 

by any Porest-olB&cer or Police-officer. 


UEG , ref. “ Forest — Seizure and Detention or T tmbeb 

1 Substituted 4£or "Govenunent” by A.O., —Want of vaud Pass.— Wliere a Sub- 
1937* Assistant Oozutervator of Forest seized tlm- 

befr under tlie suspicion that it was pio- 

Sec. 51. — ^A warrant drawn up in the perty fftolen from the Government forests, 
name of a Forester can be validly endorsed held, that he could justify the seizure on the 
by him to a Forest Watcher. Per Curiam, ground of the commission of a forat of- 
— ^In order to justify the action of a Police fence arising from the want of a valid pass, 
or ForeettJofficer in. arresting with.ou|fc war- 15 B. 229. According to sec. 52, a Forest- 
rant a person suspected of a forest offence offcer cannot justify the detention of goods 
he must either have refused to give his name on the ground of an offence against the 
or must have given a false name and resi- Forest laws^ whiere he had nbt takela <tiie 
dense or there must have been reason to be- course which that section prescribes* cxf t^- 
Here that he would abscond. In the ab- ing the matter before a Magistrate. 15 B. 
senee of any of -these conditions, no Police- 229, Under sec. 62 the forest produce alone 
officer ot Forest-officer could lawfully arrest can be seized in relation to whoeh a 
a person without a warrant. 1928 M.WJl*. offence is bdieved to have been coBMaig^ 
310. “and no forest offence can. be eaid.to BWj 

52: 8q8-Asai9TANT OONWYATon or beeh ^^ommittsd in reb^en to any 

J / • 
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(2) Every oflScer seizing any property under this section shall place on 
such property a mark indicating that the same has been so seized, and ^all, as 
soon as may be, make a report of such seizure to the Magistrate having ouris- 
diction to try "ffie offence on account of which the seizure has been made: 

Provided that, when the forest-produce with respect to which such 
offence is believed to have been committed is the property of Government, and 
the offender is unknown, it shall be suflSieient if the officer makes, as soon as 
may be, a report of the circumstances to his official superior. 

88, Any Forest-officer of a rank not inferior to that of a Ranger, who, or 
whose subordinate, has seized any tools, boats, carts 
:^wer to i^ease pro- cattle under section 52, may release the same on 

?Art iTf 19 iT^s^ 30 ' the execution by the owner thereof of a bond for the 

^ 1 • • production of the property so released, if and when 

so required, before the Magistrate having jurisdiction to try the offence on 
account of which the seizure has been made. 

54. Upon the receipt of any such report, the Magistrate shall, with aU 
convenient despatch, take su^ measures as may be 
w necessary for the arrest and trial of the offender and 

(Old Act, a. 6 ,) disposal of the property according to law. 

I 55, (1) All timber or forest-produce which is not the properly of Govem- 

^ respect of which a forest-offence has 
etc wken liabie^o confisca- committed, and all tools, boats, carts and cattle 

tioiL. used in committing any forest-offence, shall be liable 

to confiscation. 

(2) Such confiscation may be in addition to any other punishment pre- 
scribed for such offence. 

86. When the trial of any forest-offence is concluded, any forest-produce 
Disposal, on conclusion respect of which such offence has been committed 
of trial for forest-offence, shall, if it is the property of Government or has been 
of ^ produce in respect of confiscated, be taken charge of by a Forest-officer, 
A ^ oonunitted. and, in any other case, may be disposed of in such 
(Old Act, s. 55.) manner as the Court may direct. 


produce luileas it is definitely established 
that the produce b^ouged to Govenunent.' 
41 P.L,R. 423=A.1.B. 1939 Lah, 469. 

Sec. 55. — ofeo notes under sec, 
26 and see. 33. 

Scope and Object.— The object of the le- 
gislature in enacting sec. 55 is to make the 
otaer liable to a certain extent for the acts 
of his servant, civiUj, not criminally. In 
the case of cattle trespassing in Goyeinment 
forest unless duly licensed, the master can- 
not be criminally liable for the acts of his 
giari^ in tahtog hia cattle into each forest, 
unless he perinits the cattle 89 to graze by 
some overt acts or by some negligent omis- 
sion, Wheie a large herd of cattle is en- 
tiwted to a youth and two children^ in the 
vicinity of a closed f 9 rest, it might be held 
to amount to such ne^^ence as to suggest 
conniyance at a breach of the law. 175 LO. 
795=A.UB. 1938 Nag. 365. 

Confiscation op Fobest-Pboduce, etc., 
the Pbopertz op (lovEBNMEarr.— N o confis- 
cation order is necessary or can be made, in 
respect of forest-produce, which is the pro- 
perty of Government, and regarding which a 
forest-offence been committed. All that 
need be done is, to direct that it should be 
taken by some Porest-oflicer. 4 A. 417; Bat. 
361. Cattle are instrumental in the idLcft of 
grass which they es^t gnd in the damage to 


grass and young trees which they cause in 
grazing and such cattle used in committing 
an offence under sec. 26 (d) of the Act are 
as much liable to confiscation as cattle draw- 
ing a cart containing illicitly f^ed timber. 
175 I.C. 795=A.LB. 1938 Nag. 365. 

Power to Oonpisoatb.— It is only in res- 
pect of forest-produce with regard to which 
an offence has been committed, that power 
to direct confiscation is given by law. Such 
an order, ' regarding forest-produce not be- 
longing to Government, can pnly be made at 
the time when the offender is* convicted. 4 
A. 417 foUowed in 27 C. 450. 

'Bewabd— Forbst-pboduce. — Since there 
can be no legal confiscation of Government 
property, a reward cannot be paid oat of 
such property. Eat. 620. 

Sec. 56 . — See also notes under sec. 33. 

Disposal op Property.— Under sec. 55 the 
property, regarding which an ' office is 
committed, should be a^^ded to Govern- 
ment. 5 Bom.Ir3, 124. 

Government Forest-produce, Offence 
.RELAT iNO TO— Proper Order.— When the 
forest-produce, in respect of which an of; 
fence is committed^ is found to be the pro- 
perty of Govemment the only order which 
the Magistrate can legally inake regarding 
under see. 56 is that it ^ould be taken 
charge of by a Forest-officer.' An order for 
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57. "Wlien the offender is hot known or cannot be found, the Magistrate 
_ , . _ - may, if he finds that an offence has been committed, 

property, in respect of which the offence 


found. (Old Act, S. 56 and 
Act V of 1890, S. 11.) 

to the same: 


has been committed to be confiscated and taken 
charge of by the Forest-oflScer, or to be made over to 
the person whom the Magistrate deems to be entitled 


Provided^ that no such order shall be made until the expiration of one 
month from llie date of seizing sudb properly, or without hearing the person, 
if any, claiming any right thereto, and the evidence, if any, which he may pro- 
duce in support of his claim. 

The Magistrate may, notwithstanding anything herejinbefore contain- 
, 1 . . . ‘ ed, direct the sale of any property seized under sec- 

ble property edSd^^Se^ and mbj^t to spe^ and naW decay, and 

sectioBL 62, (Old Act, S. 67.) proceeds as he would have dealt 

with such property if it had not been sold. 


69, The officer who made the seizure under section 62, or any of his 
Appeal from orders under raperiors, or any person claiming to be 

section 55, section 56 or interested in the property so seized may, within* one 
section 57, (Old Act, S. 58), month from the date of any order passed under 
, section 55, section 56 or section 57, appeal therefrom 
to the Court to which orders made by such Magistrate are ordinarily appealable, 
and the order passed on such appe«d shall be final. 

60. When an order for the confiscation of any property has been passed 
Property when to vest in section 65 or section 67, as the case may be 

Government. (Old Act, period limited by section 59 for an appeal 

S. 69.) from such order has elapsed, and^no such appeal has 

been preferred, or when, on such an appeal being 
preferred, the Appellate Court confirms such order in respect of the whole or a 
portion of such property, such property or such portion thereof, as the case 
may be, shall vest in the Government free from all incumbrances. 


61. Nothing hereinbefore contained shall be 
Saving of power to deemed to prevent any officer empowered in this be- 
roid^A seized, half by the Provincial Government from directing 

{ c, », 60 .) immediate release of any property 

seized under section 52. 

62. Any forest-officer or Police-officer who vexatiously and unnecessarily 


its sale and the payment of a reward to the 
informer from its proceeds is therefore 
illegal. Bat. 361; 4 A. 417; Bat. 620. 

Sec. 57: roREEiTUKE eor Poeest-opfekce 

WHEN A GOOD TITLE HAS VESTED IN A THIRD 
Person. — ^TJnder the orders issued by Ihe 
Collector of Bandesh, certain Bhils entered 
the forest, brought from it teak logs under 
the customary passes, and sold them in open 
market to applicants who purchased in good 
faith. The Government soij^ht to forfeit 
them on the ground that a forest-offence had 
been committed in respect of them, inas- 
much as the permission under which the 
Bhils acted, only allowed them to cut dead- 
wood and the logs did not fall under the 
description. Eeld, ordering the logs to be 
restored to the custody of purchasers, that 
it clear from the terms of sec. 57 that a 
forfeiture was not a consequence of a for- 
est-offence under the conditions stated in 


that section, where a good title has vested in 
a third person. 2 BoulLJEL 675. 

Sec. 59: Bevision by High Codrt op as 
Order oy a subordinate Tribunal. — ^The 
terms of sec. 59 do not exclude the ordinary 
revisional powers of the High Court over a 
subordinate tribunal in the exercise of its 
criminal jurisdiction, where there had been 
judicial proceeding. 4 A. 417. Under 
sec. 59 even a third person who was not a 
party to the proceedings in the original 
Court and whose claim for r^ef from con- 
fscation was not adjudicated upon is entitled 
to prefer an appesA. The phrase per- 
son claiming to be int^ested in the pit^erty 
so seized” in sec. 59 cannot be construm as* 
limited to the case contemplated by sec. > 57« 
And, the words "so seized” refer to the^aei- 
zure under sec. 52. 34 C.W.N. 956=1930 

C. 577. 
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Power to arrest without 
warrant. (Old Act. S. 63; 
Act I of 1918, S. 4 and 
Act V of 1890, S. 12.) 


..JWuneat tot wrongful property on prej^ce of sei^ property 

seizure. (Old Act, S. 61?) liable to confiscation under this Act shall be punisha- 
ble with imprisonment for a term which may extend 
to six months, or with fine which may extend to five hundred rupees, or with 
both. 

Penalty for counterfeit- ^ • a. a. x j 

injof or def acinic .marks on 63- Whoever, with intent to cause damage or 

trees and timber and for injury to the public or to any person, or to cause 
altering boundary msrbs. ■vyrousful gain as defined in the Indian Penal Code— 
(Old Act, S, 62.) 

(«) knowingly counterfeits upon any timber or standing tree a mark 
used by Forest-officers to indicate that such timber or tree is the property of 
the Government or of some person, or that it may lawfully be cut or removed 
by some person; or 

(b) alters, defaces or obliterates any such mark placed on a tree or on 
timber by or nnder the authority of a Forest-officer; or 

(c) alters, moves, destroys or defaces any boundary-mark of any forest 
or waste-land to which the provisions of this Act are applied, 

shall be punishable with imprisonment for a terra which may extend to two 
years, or with fine, or with both. 

64. (1) Any Forest-offieer or Police-officer may, 
without orders from a Magistrate and without a war- 
rant, arrest any person against whom a reasonable 
suspicion exists of his having been concerned, in any 
forest-offence punishable wil^ imprisonment for one 
month or upwards. 

(2) Every officer making an arrest under this section shall, without un- 
necessary delay and subject to the provisions of this Act as to release on bond, 
take or send the person arrested before the Magistrate having jurisdiction in 
the ease, or to the officer in ehai^ei of the nearest police station. 

(3) Nothing in this section shall be. deemed to authorise such arrest for 
any act which is an offence under Chapter lY unless such act has been prohi- 
bited under clause (c) of section 30. 

65. Any Forest-offieer of a rank not inferior to that of a Banger, who, or 
whose subordinate, has arrested any person under the 
P^er to id^er oa a provisions of section 64, may release sudi person on 

fAfit lat^^a ^ executing a bond to appear, if and wh«i so re- 

' ' quired, before the Magistrate having jurisdiction in 

the ease, or before the officer in chaise of the nearest police station. 

Power to prevent com- 66. Every Forest-officer and PoUce-offieer shall 

missis of offence. (Old prevent, and may interfere for the purpose of pre- 

“• venting, the commission of any forest-offence. 

67. The District Magistrate or any Magistrate of the first class specially 
_ i. *_ .« empowCTed in this briudf by the Provincial Gk>vem- 

*^7 Summarily, under the Obde of Criminal 
S. 66 .) ^ * Procedure, 1898, any forestioffence punishable with 

imprisonment for a term not exceeding six months, 
or fine not exceeding filve hundred rupees, or both. 

Pownr to componnd of- 68 . (1) The Provincial Government may, by 

(^t T of 1890, notification, in the Official Gazette, ^powef a Forest- 
, officer — • 


Sbo. 63 (o).— Although penal- statutes aio 
to be construed - strictly, beneficial consfme- 
tioa to prfflaote the object of an Act is not 
excluded and a geuua may ineludp a iq)ecies' 
whether or not tiiat species was in diioet 
contemplation of the Lof^ydatuze. 
the bs^ression ‘boimdipy moika «t ji^ 


in. see. 6'3 (o), Potest Act (which makes cut- 
ting trees within the forest an offence) 
should be taken to include boundary marks 
within forest placed to separate what may 
-bo 'felled from what may not. 1948 KXJT. 
180. . 

W.—8eg mt. 891. 
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(a) to accept from any person against whom a reasonable sospicion 
exists that he has committed any forest^Senee, other than an offenee specified 
in section 62 or section 63, a sum of money by way of compensation for the 
offence which such person is suspected to have committed, and 

(h) when any property has been seized as liable to confiscation, to release 
the same on payment of the value thereof as estimated by such officer. 

(2) Oxi the pa3unent of such sum of money, or such value, or both, as the 
case may be, to such officer, the suspected person, if in custody, ahall be dis- 
gorged, 'the property, if any> seized shall be released, and no further proceed- 
ings shall be taken against such person or property.^ 

(3) A Forest-officer shall not be empowered under this section unless he 
is a Forest-officer of a rank not inferior to that of a Banger and is in receipt of 
a monthly salary amounting to at least one hundred rupees, and the sum of . 
money accepted as compensation under clause (a) of sub-section (1) i^all in no 
case exceed the sum of fifty rupees. 

69. ‘When in any proceedings taken under this Act, or in consequence of 
anything done under this Act, a question arises as to ^ 
whether any forest produce is tte property of the" 
Government, such produce shall be presumed to be 
the property of the Government until the contrary 


PresDuptioii that forest 
produce beHonge to Govem- 
ueut. (Old Act, S. 68.) 


is proved. 


CHAPTER X. 
Cattle Trespass. 


70. Cattle trespasmng in a reserved forest or in any portion of a protected 
Cattle Trespass Act, 1871 which has been lawfully closed to gra^g shall 


to apply. (Old Act, B. 69.) 


be deemed to be cattle doing damage to a public plan- 
tation within the meaning of section 11 of the Cattle 
Trespass Act, 1871, and may be seized and impounded as sudi by any Forest- 
officer or Police-officer. * 

- 71. The Provincial Government may, by notification in the Offidal Gazette, , 
•o * 1* * — direct that, in lieu of the fines fixed under section 12 

Wd S Trespass Act, 1871, there shaU be levied 

g. 70.) fox' each head of cattle impounded under section 70 of 

this Act such fines as it thinks fit, but not exceeding 
Ihe following, that is to say: 

For eadi elephant . . . . . . . . ten rupees. 

For each buSalo or camel . . . . . . . . two „ 

For eadi horse, mare, gdding, pony, colt, filly, mule, bull, bullock, cow 

or heifer . . . , . . ' . . one rupee. 

For each calf, ass, pig, ram, ewe, sheep, lamp, goat or kid. . . . dght annaa. 

CHAPTEB XI. 

. Oe FoBEST-OmCES. 

ftoviacial GoTOrmaaut 73 qn [Provincial Government may invest 
may mvest fforeBt-officera -nn+'k oU o-mr nf -flm 

Wi«i certain powera (Old “ly Forest-officer with all or any of the following 

Act, 8. 71.) powers, that is to say: — 

(a) power to enter upon any land and to snrv^, demarcate and make a 
map of the same; '' 

(5) the powers of a Civil Court to. compel the attendance of witnesses 
and the production of documents and material objects; ’ / 

(c) power to issue a search-warrant imder the CSode of Criminal Pw»A. 
dnre, 1898 ; and 

70 .— Zdabilily for cattto straying inreserred forest. 89 B, 9>S. 



_ (d) power to hold an inquiry ioto forest-offences, and, in the course of 
such inquiry, to receive and record evidence. 

(2) Any evidence recorded under clause (d) of sub-section (1) shall be 
admisinble in any subsequent trial bef ord a Magistrate, provided that it has been 
taken in the presence of the accused person. 

Forest-officers deemed 73- AJl Forest-officers shall be deemed to be 
pablie servants, (Old Act, public servants within the meaning of the Indian 
s. 72 .) Penal Code. 

Tndcnmity for acts done 74'. No suit shall lie against any public servant 
in good faitii. (Old Act, for anything done by him in good faith under tbds 

Act 

76. Except with the permission in writing of the Pro'vincial Government 
Forest-officers not to no Porestbfficer M, as pmcipal or agent, trade in 
trade. (Old Act a 74) . timber or other forest-produce, or be or become m- 

’ * ‘ terested in any lease of any forest or in any contract 

for workiim any forest, whether in or outside British India. 

CHAPTER Xn. 

SuBsmiAav Runas. 


Addition^ posv^ ^ Provincial Gtoverummit may make 
make roles. (Old Act, • , - •' 

0. 76 .) rolesi— 

(o) to prescribe and limit the powers and duties of any Forest-officer 


under this Act; 

( 1 ) to regulate the rewards to be paid to officers and informers out of the 
proceeds of fines and confiscation under 'this Act; 

(c) for the preservation, reproduction and disposal of trees and timber 
belonging t» Government, but grown on lands bdonging to or in the occupation 


of private persons; and 


(d) generally, to carry out the provisions of this Act. 


LEG. BET. 

iPor rules made under tMs section for— 

(1) Bombay, we Bom. B. and O.; 

(2) Central Provinces, 9ee C.P.B. and 0. 
and Central Provinces Gazette, 1900, Pt. I, 
p. 214; 

(3) United Provinces, see pp. 68 to 70 of 
the North-Western Provinces and Oudh List 
of Local Buies and Orders, Ed. 1894. Bee 
alsof North-Western Provinces and Oudh 
Gazette, 1899, Pt. I, p. 494; Hid,, 1900 Pt. 
I, p. 491; U. P. Gazette, -1907, Pt. I, p. 189. 

(4) Punjab, r^e Punjab Gazette, 1899, 
Pt. r, p. 748. 

Pot notification declaring that certain 
ojBaceis shall exercise the powers of Porest- 
officero tinder certain sections,, see Calcntta 
Gazette, 1901, Pt. I, p. 28. 

Pot rules made by the Government of 
Bengal,' see Oslcutta Gazette;, ' 1906, Pt. I, 
p. 1094 

Por rules under this danse as to measure' 
ment and regietration of boats in the Sun- 
darban Division, see Calcutta Gtotte, 1906, 
Pt. r, p. 1657. 

See also notes under sec. 26. 

^ Seo. 76.— -Interpretation of section— Ex- 
cise law — Confiscation in the owner's ab- 
sence. See 12 O.WJT. 139. Any rule made 
by the Provincial Government under sec. 76 
which deals with the disposal of trees not 
belonging to Government will be viltra vires, 
42 P.L.B. 423=AJ3. 1939 Lab. 469, 


Bulbs framed under the Act by Local 
Government. — When the Local Government 
has framed rules under the Forest Act pro- 
hibiting hunting and shooting in reserved 
forest during such periods and in such por- 
tions as the conservator may appoint, the 
conservator, in notifying periods and loca- 
lities left unascertained by the Local Gov- 
ernment cannot be said to be exercising the 
authority delegated to the Local Government 
by the Act. 19 P.B. 1880 (Cr.). 

Pass —Contractor — AuTHORiTT.—Of the 
rules framed under the Forest Act, B. 13, 
prohibits the removal of forest-produce be- 
yond certain limits without a pass from the 
conservator or some person duly authorised 
in that behalf under B. 13, held, that a con- 
tractor under the Forest Department to 
whom the Forest-officer has given a pass 
book containing passes bearing the office 
seal with an endorsement that he might 
thereby remove timber was sufficiently au- 
thorised under B. 13 to issue passes. Bat. 
424. 

Offen ce under the Section, what con- 
stitutes. — The .offence under sec. 75 of the 
Forest Act is only committed under the ex- 
press terms of the Ajct and rule^ when the 
trees cut are the property of Govemment. 
The Court, before convicting, is bound to 
satisfy^ itself of Goveriunenit proprietary 
rights in the usual modes and by Tnen-na of - 
the usual materials recognised in Courts. 
The declared opinion of the executive Got- * 
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77. Any person eontravemng any rule under this Act, for the contraven- 

■D i« V » t. * which no special penalty is provided, shall be 

rnteT^COId Act S?^.) Pimishable with imprisonment for a term which may 
’ ‘ ‘ extend to one month, or fine which may extend to five 

hundred rupees, or both. 

78. AU rules made by the Provincial Govemmeut under this Act shall be 
Buies ^hea to have force Published m the OfflcM Gtette md ^ thereupon^ 

of law. (Old Act, S. 77.) so far as they are consistent with this Act, have effect 
’ * ’ as if enacted therein. 

(CHAPTER Xra. 
lUbSCELEANEOTlS. 

78. *[(!)] Every person who exercises any right in a reserved or protect- 

Persons bound to asnsb ^ ^ penmtted to t^ any forest- 

Forest-officers and Police- produce from, or to cut and remove timber or to paa- 

officers. (Old Act, S. 78.) ture cattle in, such forest, and every person who is 

employed by any such person in such forest, and 
every person in any village contiguous to such forest who is employed 
by the ^ [Crown] or who receives emoluments from the * [Crown] for services to 
be performed to the community, . 

shall he bound to furnish without unnecessary delay to the nearest 
Forest-ofiScer or Police-officer any information he may possess respecting the 
commission of or intention to commit, any forest-offence, and diall forthwith 
take steps, whether so required by any Forest-officer or Police-officer or not, — 

(а) to extinguish any forest fire in such forest of which he has know- 
ledge or information; * 

(б) to prevent by any lawful means in his power any fire in the vicinity 
of such forest of which he has# knowledge or information from spreading to such 
forest, and shall assist any Forest-officer or Police-officer demanding Ms aid; 

(d) in preventing the commission in such forest of any forest-offence; 

and 

(d) when there is reason to believe that- any such offence has been com- 
mitted in such forest,' in discovering and arresting the offender. 

^[(2)]- Any person who, being bound so to do, without lawful excuse (the 
burden of proving which shall lie upon such person) fails — 

(а) to furnish without unnecessary delay to the nearest Forest-officer or 
Police-officer any information required by sub-section (1) ; 

(б) to take steps as required by sub-section (1) to extinguish any forest 
fire in a reserved or protected forest; 


LEa BER 

1 Sec. 79 re-numbered and 01, (2) added 
by Act I of 1928, sec. 0. 

a Substituted for 'Gk>vemment» • by A.O., 
1937. 


emment merely as -such can have no more 
weight with the Oourt than that of the hum- 
blest of Her Majest^s subjects. 18 B. 670 
(Bat. 828, Foil.). Buies made by Bombay 
Oovemment prohibiting a . person who has 
made a tender from withdrawing it, valid. 
See 49 B. 759=1925 B. 485. 

Sbo. 77. — 18 B. 670 cited under sec, 
75 -and- see a^o notes, under sec. 26 supra. 
Bulbs framed under the Act — Misquot- 
ing OF oms * Section— -Appeal. — A misquot- 
of the section of the Ac^ under which a 
otherwise valid has been framed, does 
npt readeir thp rule void. 19 1880 


(Or.). ‘Where a conviction and sentence 
proceeds under the provisions of the Act it 
is not competent to a Magistrate to pass an 
order of reward to the complainant for de- 
tecting the offence. Or. Beg. 48 of 1896. 

Sec. 79 : BEFUSAL to serve MmfmsB. OF 
Panch, — A person refusing to serve as mem- 
ber of a pcmch appointed for the purpose 
of drawing a panchnama witii reference to 
certain wood alleged to have been illegally 
cut in the reserved forests, was held not- to 
be liable to be convicted under sec. 187, L 
P. Code, as he was not i^own to be a person 
contemplated in the provisions of the first 
three paragraphs of see. 78 of Act VH of 
1878, and as the purpose for whi(^.]to was 
call^ upon to give his assistance was, idso 
not one of the purposes mentioned in 01s. 
(a) and (d) of that sectkm, 22 780^ 
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(e) to pievent, as required by sub-sectioii (1), any fire in the vicinily 
of such forest from spreading to su<di forest; or 

(d) to assist any Forest-offleer or Police-officer demanding his aid in 
preventing the commission in such forest of aiy forest-offence, or, when there 
is reason to believe that any such offence has been committed in such forest, in 
discovering and arresting the offender 

shall be punishable with imprisonment for a term which may extend to 
one monlh, or with fine which may extend to two hundred rupees, or with both.] 
of forests *<>• (1) If the Government’ and any person be 
ae pr<q»erty of Gov- jointly interested in any forest or waste-land, or in 
enunent sad other persons, the whole or any part of the produce thereof, the 
(Cfld Act, 8. 79.) Provincial Government may either — 

(a) undertake the management of such forest, waste-land or produce, 
aecountiug to such person for his interests in the same ; or 

(b) issue such regulations for the management of the fore^, waste-land 
or produce by the person so jointly interested as it deem nece^ary for the 
managment thereof and the intererts of all parties therein. 

(2) "When the Provincial Government undertakes under clause (o) of 
sub-section (1) the management of auy for^, waste-land or produce, it may, 
,by notification in the Official Gazette, declare that any of the provisions con- 
tained in Chapters II and TV shall apply to such forest, waste-land or produce, 
and hereupon such provisions shall apply accordingly. 

81. If any person be entitled to a share in the produce of any forert which 

is the property of Government or over which the 
yailaxe to perfoim sendee Government has proprietary rights or to any part of 
for a diw» iB. pr^ forest produce of which the Government is entiti-. 

.“'"“ST ^ upon the ^dition of duly ^rfonning ^ s^w 

SO.) eonneeted with snch forest, such share shall he liable 

'to confiscation in the event of the fact being establiidi- 
ed to the satisfaction of the Provincial Government that such service is no 
longer so performed; « 

Provided that no such share shall be confiscated until the iierson entitled 
thereto, and the evidence, if any, which he may produce in proof of the due per- 
formance of such service, have been heard by an officer duly appointed in that 
b^alf by the Provinei^ Government. 

82. All money payable to the Government under this Act, or under any 

rule made under this 'Act, or on account of the price 
a^very of mow do® of any forest-produce, or of expenses incurred in the 
to . (O d o , Qf ^jg respect of such produce, may, 

if not paid when due, be recovered under the law for 
the time being in force as if it were an arrear of land-revenue. 

88. (1) When any such money is payable for or in respect of any forest- 

vji-. «« produce, the amount thereof shall be deemed to be a 

for tnoli money.- (Old Ad^ charge on such produce, and such produce may 
S. 8S.) be taken possession of by a Forest-officer until such 

amount has been paid. 

(2) If such amount is not paid when due, the Forest-ofiBteer may sell snch 
produce by public auction, and the proceeds of the sale diall be applied first in 
discharging such amount. 

(3) The snfplus, if any if not claimed within two tnont ha from the date 
of the sale by the person entitled thereto, shall be forfdted to His Majesty. 

Sro. S3.— Sec. 83 asprewdy pro^ddes that diaeharging .t& muoant duo. 31 LO. 4S6~ 
the sale proceeds shotJd be applied first 9 51., 
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Lanid xeqnired under this 
Act to be deemed to be 
needed for a publie puipose 
under the Land Acquisition 
Act, 1894 . (Old Act, S. 
83 .) 


84. Whenever it appears to the Provincial 
Government that any land is required for any of the 
purposes of this Act, such land shall be deemed to be 
needed for a publie purpose -within the meaning of 
section 4 of the Land Acquisition Act, 1894. 


When any person, in accordance with any provision of this Act, or 

Becovery of penaltiea due “ thereunder, binds 

‘ “ "Uuseli by any bond or instrument to perform any 

or covenants by any bond or instrument 
that he, or that he and his servants and agents will 
- , - . ^ ^ abstain from any act, the whole sum mentioned in 

® instrumenu as the amount to be paid in case of a breacih of the 

^nditions thereof may, notwithstanding anything in section 74 of the Indian 
Contract Act, 18/2, be recovered from him in case of such breach as if it were 
an arrear of land revenue. 


under bond. (C/. Act V 
of 1890 , S. 14 and Act Y 
of 1918 , S. 7 .) 


^ [85-A. As. from .the commencement of Part III of the Government of 
Saving for rights of I^dia Act, 1935, nothing in this Act shall authorize 
Central Government. 2ny Provincial Government to make any order or to 

T . TT. nr • i. other thing in relation to any Crown property not 
vested in His Maoe^ for the purposes of that Province or otherwise to pre- 
judice any Crown rights, without the consent of the Government or authority 
concerned. . 

Bepeale. ‘ "^he enactments mentioned in the Schedule 

are Imreby repealed to the extent specified in the 
fourth column thereof. 


THE SCHEDULE. 
(See section 86 .^ 
Enactments BEFBAiiEa>. 


Year. 

No. 

Short title. 

F — — 

Extent of rq>eal. 

I 1 

1 

2 

3 

4 


187B 

1890 

1891 

1901 

191 * 

1914 


19^8 

1920 


VII 

V 

XII 

V 
XV 

X 

I 

XXXVIII 


The Indian Forest Act, 1858 
The Forest Act, 1890 
The Amending Act, 1891 . 


The Indian Forest (Amend 
ment) Act, 1901 
The Indian Forest (Amend- 
ment) Act, 1911 
The Repealing and Amend- 
ing Act, 1914 


The Indian Forest (Amend-' 
ment) Act, 1918 
The Devolution Act, 1920 . . 


So much as has not already been repealed. 
Do. 

So much of Part I of Sdiedule II as relates 
to the Indian Forest Act, 1878. 

So much as has not akeady been repealed. 


So much of the Second Schedule as relates 
to the Indian Forest Act, 1878, the Forest 
Act, 1890 and the Indian Forest (Amend- 
ment) Act, 190Z. 

The whole. 

So much of Schedule I, Fart I, as relates to 
the Indian Forest Act, 1878. 


^ LEG. BEF. 8 

1 Sec. 85 -A inserted by A.O. 1937 . - 
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Power of fhe Local 
OovoTZLinent to re-defiiio 
the limits of re- 
served forests in certain 
cases. 


THE MADRAS PORB3T (AMENDMENT) ACT (VII OF 1986). 

[9th Mar^, 1936 and, 27th March, 1936. 
An Act fuTthcr to amend the Madras Forest Act, 1882, for certain 'purposes. 

Whereas it is expedient further to amend the Madras Forest Act, 1882, 
for the purposes hereinafter appearing; 

And whereas the previous sanction of the Governor-General has been 
obtained to the passing of this Act ; 

It is hereby enacted as follows: — 

„ . 1. This Act may be called The Madbas 

* ®* Forest (Amendment) Act, 1936. 

2. In section 2 of the Madras Forest Act, 1882 (hereinafter referred 
to as the said Act), for the words “Sub-Assistant Conservator” occurring in 
the definition of “Forest-Officer” the words “Extra Assistant Conservator” 
shall be suWtuted. 

iMertion of new ^ 3 ^ter section 17 of the said Act, the fol- 

® lowing section shall be inserted, namely; — 

“17-A. (1) "Where the description of the limits of any reserved 
forest notified under section 16 is defective or is 
not dear in reference to existing facts, the Local 
Government may, by notification in the Fort 8t. 
George Gazette, declare their intention to re-define 
the limits of such reserved forest so as to remove 
' the defect or to mate the description dear in refer- 
ence to ft-gistiTig facts. SuA notification shall spec^ as nearly as possible the 
eorreetiongi which it is proposed to effect to the limits of the reserved forest. 

(2) On the issue of a notification under sub-section (1), the District 
Forest Officer shall publidi in the official gazette of the district concerned and 
in such other manner as may be prescribed by rules made in that bdialf a 
notice-r- 

section ( 1 ) ; and • 

(a) specifying the corrections proposed by the notification under sub- 

(b) Stating that any objections which may be made in person or in writ- 
ing to ^e District Forest Officer, •within a period of thirty days from the date 
of publication of the notice, -will be considered by him. 

(3) After the expiry of the period referred to in clause (b) of sub- 
section ( 2 ) and after considering the objections, if any, received by him, the 
District Forest Officer shall submit to the Local Government tbe record of the 
proceedings held by him together with a report thereon. 

(4) The Lqcal; Government may, after considering the report of the 
District Forest Officer, by notification in the Fort 8t. George Gazette re-define 
the ^limits of ■&e reserved forest, as proposed by •the notification •under sub- 
section ( 1 ), •with such modifications as they thinlr fit or wi^thout any modifi- 
cations. 

(5) Save as provided in. this section, it shall not* be necessary to follow 
•the procedure laid^idowu in sections 4 •to 16 before issuing a notification •under 
sub-section (4),” 

A(^ ^ section 34 of the said Act, -the foUowing 

1882. paragraph shall be added at the end, namely: — 

“The Local Government shall also have power to appoint any person- 
to discharge any function of a Forest-officer under any of the provisions of this 
Act which have been extended 'to any land or to any forest or waste or 
produce thereof by % notification under section 32 or section 33 or under «ny 
rule made in pursuance of any provision so extended,” 
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66 : 


Amendment of sections 
41 and 43, Madras Act V 
of 1882. 

Substitution of new sec- 
tion for section 46, Madras 
Act V of 1882. 

Procedure in regard to 
perishable property seizefd 
under section 41. 


5. In sections 41 and 48 of the said Act, for 
word ‘carts,’ the word ‘vehicles’ shall be substi- 
tuted. 

6 . For Action 46 of the said Act, the following 
section i^all be substituted, namely : — 

“46. (1) Notwithstanding anything hereinbe- 

secTion 41 . fore contained 

(a) the Magistrate may direct the sale of any properly seized under 
section 41 whi<di is subject to speedy and natural decay; and 

(b) if, in the opinion of the officer seizing sudi property, it is ndt pos- 
sible to obtain the orders of the Ma^strate under clause (o) in time, such 
officer may sell the property himself, remit the sale-proceeds into the nearest 
Government treasury, and make a report of such seizure, sale and remittance 
to the Magistrate and thereupon the Magistrate shall take such measures as 
may be necessary for the trial of the accused. 

(2) The Magistrate may deal with the proceeds of the sale of any pro- 
perty held under clause (a) or clause (b) of sub-section ( 1 ) in the^^e man- 
ner as he might have dealt with the property if it had not been sold. 

THE PORPEITTJRE ACT (IX'^OP 1859). 

[Bep. t» Pati by Acts VJII of 1868 and XII of 1891] . 

•» [ZOih April, 1859 . 

An Act to provide for the adjudication of dams to property seised as forfeited. 

■Whereas it is expedient to remove doubts concerning the_ ijowers of 
officers or other persons to whom commissions may 
Preamble. issued for the tiM of heinous offences in 

certain districts, and concerning the validity of convictions and adju(fi(»tions 
of forfeiture made by such officers or other persons; It is enactw^ as follows; 

1 to 15. [Constitution, procedure, etc., of Special Commission Courts.i 
Rep. "by the Repealing Act, 1868 (VIII of 1868). 

16. Whenever any person diall have been con- 
Oonyietiojis invol'rtnff yjeted of an offence for which his property was for- 
forfeitore mot ^e^onable . Govemmfflit, no Court has power in any suit 

'“ZiL ^ or proceeding relating to such property to question 

The validity of the conviction. 

17. Whenever any person shall have been convicted as above by an officer 
having power to try and convict, the vahdity oi ^^y 
CJonviction not question- guch conviction shall not be question^ up(^ tne 
able because capacity of g^Q-Qj^d that the record of the conviction does not snow 
cting officer not anph officer acted, or that it reprc- 


convicting 
shown. 


KAULLLLM. vXACIfV 1 *1 

in what capacity such officer acted, or that it r^re- 
sents him to have acted in a different capacity from 

that in which he had power to convict. ^ 

18 Whenever any property shall have been attached or without 

either conviction or an adjudication of forfeitoe by 
any officer of ^vemment as property forfeited or 
liable to be forfeited to Government for an offence for 


Attachment without ad- 
judication of forfeiture not 

j. — V.*!. ....Ikhm 


judication oi loneituxe aul. tQ Ije forfeited to wvemmem; ror an onence xor 

queatioimble UBIMS which, upon conviction, the property of the offender 

be aeqmtted wi bin ___i j -Ua +b« -rnliditv of such attachmmit or 


year, etc. 


would be forfeited, the validity of such attachmmit or 
seizure shall not be called in question by any Court or 
other authority in any suit or proceeding, unless the offender or aUeged offei^ 
M, wiSn Se year ifter the seizure of his prepay Imve 
for trial and upon trial before a competent Court ^all . 

a^tted of the^offence, and shall prove to fte satisfaction of ^e ^ 

did not escape or keep out of the way for the purpose of evading justice. 
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Nothing in this section shall extend to persons entitled to pardon upon 
Hier Majesty’s proclamation published in the Cdmtta 
Exemption of pardoned Extraordinary, dated the 1st of November, 

1858, or to any person who, having surrendered him-, 
self within the period of one year after the seizure of his property shall be 
^[duly discharged] without a prosecution. ^ ^ 

19 [Belease of property attached asf forfeited,] Bep. by the Bepeahng 

Act, 1868 {VIII of 1868). ^ ^ . 

20. Nothing in this Act shall be held to affect the rights of parties not 
charged with any offence for which upon conviction 
Eights of parties not property of the offender is forfeited in respect of 
ofEence invol- property attadied or seized as forfeited or liable 
^^o^iso ^ forfeited to Government : Provided that no suit 

brought by any party in respect of such property 
shall be entertained unless it be instituted within the period of one year from 
the date of the attachment or seizure of the property to which the suit relates. 


LEG. bee: 

1 Substituted by A.O., 1937. 

See. 20 of the Act to provide for the ad- 
judication of claiins to property, seized as 
forfeited, requires, that persons who have 
any that they are the owners of pro- 
perty which has been consented as the-^p^ 
perty of another^ rfLOuId bring such a claim 
within one year from the attachment or sei- 
zore of .the prope rty which they claim. 
Though Act 'VUI of 1868 has repealed 
various sections of the Act of 1869- 8 ^. 80 
of the latter Act is not affected by Act VllT 
of 1868, and the application of sec. 20 is 
permaneut, because it was intended to_ be a 
permanent ban against subsequent suits in 
Civil Courts, and hence has . remain^ in 
force up to the present day. Limitation for 
the purposes of the section be^hs to run 
from the date of attachment which in those 
days took the form of a parwa/na being 
issued to the Sub-IoBpector of Police for the 
attachment of the property. 1939 A.L.J. 
1079=A.I.B. 1940 All. 121. 

Gases xtnder'the old Pobeeitdre Aup, 
XXV OF 1857.— A judgment-creditor, who 
has Iona fide attached property, at the time 
when the property of the debtor become for- 
feited to Government under the above Act, 
is entitled in priority to Government. Marsh. 
259=2 Hay 117. On this Act see also 17 
WJBL 80=8 B.LJB. 83. The plaintiff joined 
with ihe rebels and took a leading part with 
them. A reward was set npon hM as a re- 
b^ leader and, after a time, he was captur- 
ed; no formal proceedings were taken, under 
secs. 2 and 7 of the Act XXV of lfe7 for 
adjudicating his pre^erty (which conMsted 
of little more than annuity) to be forfmted. 
The property diiarged with the annuity was 
in the hands of the Collector as the Mana- 
ger under the Court of Ward, the annuity 
was withheld and was no longer regarded as 
a charge on the estate but was ireated as 
merged. Held, that the mere withdrawal of 
the payment of annuity by those who had 
the management of the estate which was 
charged with ,the payment would be an ille- 
gal act in no way affecting the plaintiff^s 


right, but, as the withholding of the pay- 
ment was under the authority and direction 
of the oMcial who was authorized to make 
the attachmOnt of the rebePs property, it 
was with reference to the nature of the pro- 
perty equivalent to an attachment or sei- 
zure and could not be questioned except 
under the provisions of sec. 18 of Act IX of 
1859, notwitlistanding there had beep no ad- 
judication of forfeiture. 3 Agra 281. A 
person who was in possession of an estate 
was found to be guilty of rebdlion. All Ms 
property was forfeited .to the Government, 
and he was subsequently sentenced to death 
and executed. A suit was eventually insti- 
tuted on behalf of his infant son for the 
restoration of .the land and the house which 
had been confiscated. The case made had 
two aspects: — One, that the estate, which 
had been granted towards mamtaining the 
title and dignity of the Thakur was iiidien- 
able; .the other, that it was subject to the 
Mitakshara Law, modified by the family- 
custom of primogeniture, and that the plain- 
tiff became, on his birth, a co-sharer with 
his father: Eeld that the grant being for 
maintenance, and the descexLt_ being to the 
heirs male, did not make the estate inalien- 
able. So long as there was an heir male, 
the grantor or his heirs could not resume 
such an estate; but a particular law or (Cus- 
tom is uecessary to convert an estate^ which 
is conditional upon there being an heir 
male, into an estate which cannot be aHen- 
ed: Eeld, that the Mitakshara, by which 
each son h^ by birth a property in the an- 
cestral estate, is insonsistent with the cus- 
tom that the estate is impartible, and des- 
cends to the dldest son,^ and was not appli- 
cable to this estate. Edtd that -^e suit was 
also barred under sec. 9, Act XXV of 1867, 
22 WJ», 17=13 445. 

Seizure and attaobment of pbopertt of 
KEBELS—P socsEbuKE. Bee 14 W-B. 114. 

Effect ^ of fobfeitubb.— Confiscation of 
village under ‘Act X of 1853 for rebdlion 
cancels the ^ght of tenants. 2 Agra. 324. 

■Effect of order acquittino a febson and 
ordering release of his property, (1897) A. 

W.N. 129. r If j \ y 



669 


Ss5] 


The Fugitive Offendek^s Act ( 1881 ) 


THE PUGITIVB OPPEEDEE’S ACT, 1881. 

(44 & 45 Vio., C. 69.) 

[27#A August, 1881. 

An Act to amend the Law with respect to Fugitwe Offenders in Siet* Majesty’s 
Dominions, and for other purposes connected with the tried of offenders. 

Be it enacted by the Queen’s Most Flxeellent Majesty, by and with the 
advice and consent of the Lord Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows 
(that is to say) : — 

Short title. maybe cited as The Fugitive 

Opitenders Act, 1881. 

PAET I. 

Retubn op Fugitive. 

2. Where a person accused of having committed an offence (to which this 
liability of fugitive to be applies) in one part of Her Majesty’s 

apprdiended and returned. dominions has left that part, such person (in this Act 

referred to as a fugitive fyom that part) if found in 
another part of Her Majesty’s dominions, shall be liable to be apprehended and 
return in manner provided by the Act to the part from which he is a fugitive. 

“A fugitive may be so apprehended under an endorsed warrant or a provi- 
sional wanant. 


S. Where a warrant has been issued in one part of Her Majesty’s domi- 
TaT.a/<r,pi„g of warraut for “ohs for the apprehension of a fugitive from that 
apprebension of fugitive. part> any of the following authorities in another part 

of Her Majesty’s dominions in or on the way to which 
the fugitive is or is suspected to be (that is to say) : — 

(1) A judge of a superior Court in such part; and 

(2) In the United Kingdom a Secretary of State and one of the magis- 
trates of the metropolitan police court in Bow Street; and 

(3) In a British possession the Governor of that possession, if satisfied 
that the warrant was issued by some person having lawful authority to issue the 
same, may endorse such warrant in maimer provided by this Act, and the war- 
rant so endorsed shaU be a sufficient authority to apprdiend the fugitive in the 
part of Her Majesty’s dominions in whidi it is endorsed, and bring him before 
a Magistrate. 


4. A magistrate of any part of Her Majesty’s dominions may issue a 
Ptovialoiud warrant for Provision^ warrant for Ae app^ention of a fugi- 
apprdienaion of fugitive. tive who IS or is suspected of bemg m or on his way 

to that part on such information, and under such 
circumstances, as would in his opinion justify the issue of a warrant if the 
offence of which the fugitive is accused had been committed within his jurisdic- 
tion, and such warrant may be backed and executed accordingly. 

A magistrate iaa ning a provisional wan^t shall forthwith send a report 
of the issue, together with the information or a certified copy thereof, if he is in 
the United Kingdom, to a Secretary of State, and if he is in a Brititii posses- ■ 
sion, to the Governor of that po^ssion, and the Secretary of State or Governor 
may, if he fhinkH fit, discharge the person apprdimided under such warrant, . 


5. A fugitive when apprehended shall be brought before a magistrate, who 
(subject to the provitions of this Act) shall hear tiw 
wh?rSc^aS^d. * ^ ■ ease in the same manner and have ^e ^e jurisac- 

tion and powers, as near as may be (inemdiDg taa 


Sko. 1; See 4 PJR. 1870 (Cr.). offence diarged is an offence wittiin tibie Act 

Sia 2. Application of the Act* See (1910) (1931) 1 I.R. 39. . 

2 KB. 1056 dA. SBC. 5.— -Court has got power to admit 

tSKCe 3 . act state that the offender to bail Thin power* OwM how- 
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power to remaad and admit to bail), as if the were charged with an 

offence conunitted within his jurisdiction. 

If the endorsed warrant for the apprehension of the fugitive m duly 
authenticated,- and such evidence is produced as (subject to the provisions of 
this Act) according to the law ordinarily administered by the magistrate raises 
a strong or probable presumption that the fugitive con^tted the offence maa- 
tioned in the warrant, and that the offence is one to which this part of this Act 
applies, the magistrate shall commit the fugitive to prison to await his return, 
and shall forthwith send a certificate of the committal and such report of the 
ease as he may think fit, if in the United Kingdom to a Secretary of State, and 
if in a British possession to the Governor of that possession. 

"Where the magistrate commits the fugitive to prison he shall inform the 
fugitive that he win not be surrendered until after the expiration of fifteen days, 
and that he has a right to apply for a writ of habeas ■corpus, or other like pro- 
cess. 

A fugitive apprehended on a provisional warrant may be from time -to 
time remanded for such reasonable time not exceeding seven days at any one 
time as under the ctreiunstances seems requisite for the production of an 
endorsed warrant. 


6. Upon the expiration of fifteen days after a fugitive has been commit- 

■n-i. ^ JL . ted to prison to await his certain return, or if a writ of 

” ittgJtiTe by corpus or other like process is issued with re- 

ference to sutfii fugitive by a superior court, after 
the final decision of the Court in the case, 

(1) if the fugitive is .so committed in the United Kingdom, a Secretary 
of State; and 

(2) if the fugitive is so committed in a British possession, the Governor 
of that possession, 

naay, if he thinks it just, by warrant under his hand order that fugitive to be 
returned to the part of Her Majesty’s dominions from which he is a fugitive, 
and for tMt purpose to be delivered into the custody of Ihe person to whom the 
warrant is addressed, or some one or more of them and to be held in custodr, 
and conveyed by sea or otherwise to the said part of Her Majesty’s domindons, 
to be dealt with there in due course of law as if he had been there apprehend- 
ed, and such warrant shall be forthwith executed according to the tenor tbft yAn f, 

Tie governor or other chief officer of any prison, on request of aiyr per- 
son having the custody of a fugitive under any such warrant, and on payment 
or tender of a reasonable amount for expenses, shall receive such fugitive ntnl 
detain him for such reasonable time as may be requested by the said person 
for the purpose of the proper execution of the warrant. 

7. If a fugitive who, in pursuance of this part of tbia Act, has been com- 

Discharge of person ap- Pnson in any part^ of Her Ifejesty’s 

jirehended if not returned to await ms return, is not conveyed out of 

^thin one month. that part within one month after such committal, a 

. , superior court, upon application by or on behalf of 

the fugitive, and upon pro'of that reasonable notice of the intention to make 
such application has been given, if the said pairt is the United Kingdom to a 
®®®^®tary of State, and if the said part is a Britii^ possession to the Govembr 
of Ihe possession, may, unle^ sufficient cause is shown to the contrary, order the 
fugitive to be ditharged out of custody. 

8. Where a person accused of an offence and retu rned in* pursuance of 

ever be exercised -with great care and can* 
gon. (1898) 2 Q.B. 615; (1907) 1 K.B. 696: 

B^on and Chalmer's Law and Practice of 
E:srtaaifaon p. 50. The magistrate must act 
only wh^ there is a strong and probable 
presumption that the person charged 


committed the office. (1903) 63 LP. 142. 

Seo. 8. — This section is permissive only. 
A fugitive may be tried upon charges other 
than those to meet which he is returned. 
(1858) 1 P. & P. 105; (1907) 71 JJP. 190. 
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T,.»v *0 ®“y of Her Majesly’s 

appreienfed 3? Mt^p^ domimons, either is not prosecuted for the said 
cnted ‘Within six or offeuce within sk months after his arrival in that 

acquitted. part, or is acquitted of the said offence, then if that 

part is the United Kingdom a Secretary of State, and 
if that part is a British possession the Governor of that possession, may, if he 
thinks fit, on the request of such person cause him to be sent back free of cost 
and with as little delay as possible to the part of Her Majesty’s domimons in or 
on his way to which he was apprehended. 

9. This part of 'this Act shaU apply to the following offences, namely, to 
Offences to which this treason and piracy, and to every offence, whether 

part of this Act applies. called felony, misdemeanor, crime, or by any other 

name, which is for the time being punishable in the 
part of ;^r Majesty’s dominions in which it was conunitted, either on indict- 
ment or information, by imprisonment with hard labour for a te*m of twelve 
months or more, or by any greater punishment'; and for the purposes of this 
section, rigorous imprisonment, and any confinement in a prison combined with 
labour by whatever name it' is called, ^aU be deemed to be imprisonment with 
hard labour. 

This part of this Act sh^ apply to an offence notwithstanding that by 
■the law of the part of Her Majesty’s dominions in or on bia "way to which the 
fugitive is or is suspected of being it is not an offence or not an offence ■to which 
this part of this Act applies; and aE the provisions of this part of this Act, 
including those relating to a provisional warrant and to a committal to prison, 
diaU be construed as if the offence were in such last mentioned part of Her 
Majesty’s dominions an offence to which this part of this Act applies. 

10. Where it is made to appear to a superior court that by reason of the 

_ - ^ trivial nature of the case, or by reason of the appEca- 

to SrS SSe XJ f a furtive not being made in- 
case friwdoua or xetnrns mterests of justice or otherwise, it 

najust. would, having regard to the distance, to the facilities 

for commimication, and to all circumstances of the 
case, be unjust or oppressive or too severe a punishment to return the fugitive 
either at ^ or until the expiration of a certain period, such Court may discharge 
the fugitive, either absolutely or on bail, or order that he shall not be returned 
until after the expiration of the period named in the order, or may make such 
other order in the premises as to the Court seems just. 

11. In Ireland the Lord Lieutenant or Lord Justices or other chief gover- 

Power of Lord Ideate- governors of Ireland, also the chief secretary 

nan*, in irdand. of such Lord Lieutenant, may, as well as Secretary of 

State, execute any portion of the powers by this part 
of this Act vested in a Secretary of State. 

PART U. 

i ' iNTsae-coLONiAL Baoeiko OS' Warrants, and Overnoes. 

Application of part of Act. 

12. This part of this Act shall apply only to 
those groups of British possessions to which, by reason 
of their contiguily or otherwise, it may seem expedi- 
ent to Her Majesty to apply the same. 

It nball be lawful for Her Majesty from time to time by order in OouneiL 
to direct that this part of this Act shall apply to the group of British posses- 
friftTifl mentioned in the order, and by the same or any subsequent order to excq>t 


Application of part of 
Act to group of Biitish 
poBBession. 


Seo. lO.-See (1910) 2 KB. 1056 (O.A.). 26 T.L.R. 561 (O-A); see aXso (1910) K 

iSfo appesl lias' from the dedBion of the B. 1056 (C.A). ** unjust • c/eA 

TTing Vi Bench to the Court of appeal (1910) xaei^ning of, ^ (JRtiA), 
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certain offences from the application of this part of this Act, and to limit the 
application of this part of this Act by such conditions, exceptions, and qualifica- 
tions as may be deemed expedient. 

Backing of Warrants. 

13. Where in a Britidi possession of a group to which this part of this Act 

applies, a warrant has been issued for the apprehen- 
BacWng m one Britto ^ person accused of an offence puni^able by 

possession, and such person is or m ^ 
group. peeted of being in or on the way to another British 

possession of the same group, a magistrate in the last 
mentioned possession, if satiated that the warrant was issued by a person having 
lawful authority to issue the same, may endorse sueh warrant in manner pro- 
vided -by this Act, and the warrant so endorsed shall he a sufficient authority 
to apprehend, within the jurisdiction of the endorsing magistrate, the person 
named in the warrant, and bring him before the endorsing m&gistrate or some 
other magistrate in the same British possession. 

14. The magistrate before whom a person so apprehended is brought, if he 

_ . . . is satisfied that the warrant is duly authenticated as 

imLi greeted by this Act ^d was issu^ by a person 

wanaat. having lawful authority to issue that same, and is 

satisfied on oath that the prisoner is the person named 
or otherwise described in tiie warrant, may order such prisoner to be returned 
to the British possession in which the warrant was issued, and for the purpose . 
to be delivered into the custody of the persons to whom the warrant is address- 
ed, or any one or more of them, and to be held in custody and conveyed by sea 
or otherwise into the! British possession in which the warrant was issued, there'* 
to-be dealt with aecording to law as if he had been there apprehended. Such 
order for return may be made, by warrant under the hand of the magistrate 
nuiMag it, and may be executed aecordii^ to the teuor tiiereol 

A Magistrate shall, so'far as is requisite for the exercise of the powers 
of this section, have the same power, including the power to remand and admit 
to bail' a prisoner, as he has in the case of a person apprehended under a war- 
rant issu^ by him. 

15. Where a person required to give evidence on behalf of the prosecutor 
or defendant on a charge for an offence punishable by 
Baddng in one Briiash. jjj British possession of a group to wMch this part 

appHes, is or is suspected of being in or on 
another possession of same bis "way to any other British possession of the same 
group . group, a judge, magistrate, or other officer who would 

have lawful authority to issue a summons, requiring 
the attendance of such witness, if the witness were within his jurisdiction, may 
issue a summons for the attendance of sueh witness, and a magistrate in any 
other British possession of the same group, if satisfied that the summons was 
issued by some jucfee, magistrate, Or officer having lawful autibority as afore- 
said, may endorse the summons with his name; and the witness, on service in 
that possession of the summons, so endorsed, and on payment or tender of a 
reasonable amount for his expenses, shall obey the summons, and in default shall 
be liable to be tried and punished either in the possession in which he is served 
or in the possession in which the summons was issued, and sh^ be liable to 


possessLon of summ 
etc., of witness issued 
another possession of si 
gronp. 


SRCS. 14 AN1> 19:. POWRBS OF OOUROV- 
SooFR OF. — ^Magistrates to whom prisoners 
are brought under sec. 14 are aoiC entitled to 
decide whether the issue of the warrant for 
the apprehension of the prisoner was or was 
not justijlable on the efvideaic«. Th^ can. 
.only act under see. 19 if the cw appears to 
be txiTial or if the Magistrate eonmeis tl^ 


application not made bona not made in 
the interests of public justiee or for some 
other reason of mat hind. 144 LO. 896=34 
CrXX 883=1933 M.W.N. 324. Every order 
under sec. 14 rdating to a prisoner whose 
return is sought is merely an order under 
sec. 19 and an appeal , lies to the BQgh Oourt. 
51 9^^im Sfod. 55SQ6 MJiJc 
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the pimishment imposed by the law of the possession in which he is tried for 
<he ftfiure-of a witness to obey such a summons. The expression “summo^is” 
in this section includes any suh-poma or other process for requiring the attepd> 
ance of a witness. 

16. A magistrate in a British possession of a group to which this part of 

- ... . this Act applies, before the' endorsement in pursuance 

group of ® warrant for the apprdben> 

dona . * * sion of any person, may issue a provisional warrant 

for the apprehension of that person, on such informa- 
tion and under such circumstances as would in his opinion justify the issue of a 
warrant if the offence of which such person is accused were an offence punish- 
able by the law of the said possession, and had been committed within his juris- 
diction, and such warrant may be backed and executed accordingly: provided 
that a person arrested under such provisional warrant shall be discharged unless 
the original warrant is produced and endorsed within such reasonable time as 
may, under the circumstances seem requisite. 

17. If a prisoner in a British possession whose return is authorised in 

. pursuance of this part of this Act is not conveyed out 

of possession within one month after the -date of 
to^^isli*^8se8^ 5 warrant ordering his return, a magistrate or a 
Bsuie gro^p. superior court, upon application by or on behalf of the 

prisoner, and upon proof that reasonable notice of the 
intention to make such application has been given to the person holding the 
warrwt and to the chief officer of the police of such possession or of the 
province or town where the prisoner is in custody, may, unless sufficient cause 
is shown to the contrary, order such prisoner to be discharged out of custody. 

Any order or refusal to make an order of dis^arge by a magistrate under 
this section diall be subject to appeal to a superior Court. 

'18. Where a prisoner accused of an offence is returned in pursuance of 
V ^ British possession, and either 

S egoing of jg prosecuted for the said offence within six 

to British j-Tr n nrf ifrinTi of after his arrival in that possession or is acquit- 

«» m a group. 'ted of the said offence, the governor of that posses- 

■ sion, if he thinks fit, may, on the requisition of such 
person, cause him to be sent bade, free of cost, and with as little delay as possi- 
ble, to the British possession in or on his way to which he was apprehended. 

19. 'Where the return of a prisoner is sought or ordered under this part of 
Betosal to retam prisoner this Act, and it is made to appear to a luagistrate 
whore ofEeneo too faWal. or to the superior court that by reason of the trmal 

nature of the case, or by reason of the application 
for the return of such prisoner not being made in good faith in the intere^ of 
justice or otherwise, it would, having regard to the distance, to the facilities of 
communication, and to all the circuiustanees of the case, be unjust or oppressive 
or too severe a punishment, to return the prisoner either at all or until the 
expiration of a certain period, the court or magistrate may discharge the priso- 
ner either absolutely or on bail, or order that he idiall not be returned until 
after the expiration of the period named in the order, or may make such other 
order in the premises as to the magistrate or court seems just. 

Any order or refusal to m^e an order of discharge by a magistrate 
under this section sh all be subject to an appeal to a superior court. 


Seo. 19: Appeal under — ^Powers op this behalf and so it may be inferred thiat' 

AppeIiIiAte Court. — ^In an appeal under sec. it may act in accordance with the luinftai' 

19 of the Act, the appellate Court has t^e procedure by wliich it is governed in the es* 

power to direct the tajdag of additional evi- •ercise of Its appdlate criminal juxiadietkiQ. 


dence. The Act does not define the powers 
which an appdlate Court' may exercise in 
Oi. C* M.-i -85 


57 Mad. 259=1934 Mad. 55= 66 MX^JT. ?83. 
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PART in. 

Trial, 3etc., of Ofemiqbs. 

20. Where two British possessions adjoin, a person accused of an offence 
committed on or wilhin the distance of five hundred 
Oftemcea eonunitted^ on yards from the common boundary of such posses- 

sions may be apprehended, tried, and punished in 
™ ' either of such' possessions. 


21. Where an offence is committed on any person or in reject of anv 
Qffeneea eommitted on P^Perty ^ or upon a^ cai^ge, cart, or v^icle 
joninw between two whatsoever employed .in a journey, or on board 

Britasii posseedons. any vessel* whatsoever employed in a navigable river, 

lake, canal, or inland navigation, the person accused 
of such offence may be tried in any British possession through a part of wWi 
such carriage, cart, vehicle or vessel passed in the course of the journey or 
voyage during which the offence was committed; and where the side, bank, 
centre, or other part of the road, river, lake, canal, or inland navigation dong 
which the carriage, cart, vehicle, or vessel passed in the course of such jommey 
or voyage is the boundary of any British possessior^ a person may be tried for 
such offence in any British possekaon of which it is the boundary: 


- Provided that nothing in this section shall authorise the trial for sqgh 
offence of a person who is not a Briiish subject where it is not shown that the 
offence was committed in a Britidi possession. 


22. A person accused of the offence (under whatever name it is known) 
Trial of oflonee of faiao sweaxiog oT making any false deposition, or of 

«wBsrii« or giring f!Se fabricating any false evidence, for the pur- 

oriaenee. poses of this Act, may be tried either in the part of 

^ Her Majesty’s dominions in which such deposition or 
evidence is used, or in the. part in which the same was sworn, made, given, or 
fabricated, as the justice ojE ihe case may require. 

23. Where any part of this Act provides for the place of trial of a person 

. . accused of an offence, that offence shall, for ali pur- 
incidental to the apprehension, kial 
^ ^ and pnnislunent of such person, and of and inciden- 

^ tal to any proceedings and matters preliminary, inci- 
dental to dr consequential thereon, and of and incidental to the jurisdiction of 
any court, constable, or ofBlcer with reference to such offence, and to’ any person 
accused of such offence, be deemed to have been committed in any place in 
which the person accused of the offence can be tried for it ; and such person 
may be punished in accordance with the Courts (Colonial) Jurisdiction Act, 
1874. 


24, Where a warrant for the apprehension of a person accused of ’ an 
Issue of seardi warrant. lias been endorsed in pursuance of any part 

of this Act in any part of Her Majesty^s dominions, 
or wnere any part of the Act provides for the place of trial of a person accused 
of an offence, every court and magistrate of the part in which the warrant is 
endorsed or fte person accused of the offence can be tried have the samp. 
power of issuing a warrant to search for any property alleged to be stolen or to 
be othenrtse unlawfully taken or obtained by such person, or otherwise to be 
the subject of such offence, as that court or magistrate would have if the pro- 
perty had been stolen or otherwise unlawfully taken or obtained, or the offence 
have been committed wholly within the jurisdiction Of such court or magis- 
trate. 


26. Where a persoh is in legal custody in a Britidi possession either in 

" " — 


SKa 23.— See 8 RE.O. (Or.) 112. 
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BemoTsl of prisoner by or otherwise, and such person 

seal from one place to required to be removed m custody to another place 

another. m or b^onging to the same British possession, such 

•nr„ . • x_ . „ person, if removed by sea in a vessel belonging to 

Her Majesty or my of Her Majesty’s subjects, shall be deemed to continue in 
j reaches the place to which he is required to be removed; 
ma tne provisions of this Act with respect to the retak^g of a prisoner who 
Ms e^ped, md with respect to the trial and punishment of a person guilty of 
the offence of escaping or attempting to escape, or aiding or attemptiim to aid 
a pminer to escape, shall apply to the ease of a prisoner escaping while being 
lawfully removed as aforesaid, in like manner as if he were being removed in 
pursuance of a warrant endorsed in pursuance of this Act. 


PAETIV. 

Supplemental. 

Warrants cmd Escape. 

26. An endorsement of a warrant in pursuance of this Act shall be signed 
Endorasment of wanant. the authority endorsing the same, md shall aiyh- 

orise all or any of the persons named In the endorse- 
ment,' and of the persons to whom the warrant was originally directed, and also 
Wery constable, to execute the warrant within the part of Her Majesty’s 
dominions or place within which such endorsement is by this Act. made a sufSr 
dmt authority, by apprehending the person named in it, and bringing him 
before some magistrate in the said part or place, whether the magistrate named 
in the endorsement or some other. 

For the purposes of this Act every warrant, summons, sub-poena and 
process, and every endorsement made in pursuance of this Act thereon, shall 
remain in force, notwithstanding that the person signing the warrant or such 
endorsement dies or ceases to hold office. 

27. "Where a fugitive or prisoner is authorised, to be returned to any part 

_ ^ . of ^r Majesty’s dominions in pursuance of Fart one 

** ftigiiive or Part n of- this Act, sucsh fugitive or prisoner may 
be sent thither in any slpp belongmg to Her Majesty 
or to any of her subjects. For the purpose aforesaid, the authority signing the 
warrant for the return may order the master of any ship belonging to any 
subject of Her Majesty, bound to the said part of Her Majesty’s dominions to 
receive and afford a passage and subsistence during the voyage to such fugitive 
or prisoner, and to the person having him in custody, and to the witnesses, so 
that such master be not required to receive more than one fugitive or prisoner 
for every hundred tons of his ship’s registered tonnage, or more than one 
witness for every fifty tons of such tonnage. 

The said authority shall endorse or cause to be ^dorsed upon the agree- 
ment of the ship such particulars with respect .to any fugitive prisoner or 
witness sent in her as the Board of Trade from fime to time require. Every 
such master riiall, on his ship’s arrival in the said part of Her Majesty’s 
flnmitiifma, cause such fu^tive or prisoner if he is not in the custody of a^ 
person, to be given into the custody of some constable, there to be dealt with 
according to law. 

Every master' who fails on payment or tender of a reasonable amount for 
expenses to comply with an order made in pursuance of this section, or to 
cause a fugitive or prisoner committed to his charge to be given into custody 
as required by this section, riiall be liable on summary conviction to a fine not 
exceeding fifty pounds, which may be recovered in any part of Her Majesty’s 
in like manriftr as a penalty of the same amount under the Merchant 
Shipping Act, 18i54, and &e Acts amending the same. 
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28. If a prisoner escape, fcy breach of prison, or otherwise, out of Ihe 
custody of a person acting under a warrant issued or 
of pnBoner from plirsuance of this -Act, he may be retaken 

in the same manner as a person accused of a crime 
against the law of that part of Her Majesty's dominions to which he escapes 
may be retaken upon an escape. 

■ A person guilty of the offence of escaping or of attempting to escape, or 
of aiding or attempting to aid a prisoner to escape, by breach of prison ov 
otherwise, from custody under any warrant issued or endorsed in pursuance of 
tbia Act, may be tried in any of the following parts of Her lilajesty ’s dominions, 
namely, the part to which and the part from whiA the prisoner is being remov- 
ed and the part in which the prisoner escapes and the part in which the offender 
is fotmd. 


Evidenoe. 

29. A magistrate may take depositions for the 

Dnioslttoiu to be evid- purposes of this Act in the absence of a person accu- 
ence^ and authentication of sed of an offence in like manner as he might take the 
deipidtians and wanrants. game if such person were present and accused of the 

offence before him. 

Depositions (whether taken in the absence of the fugitive or otherwise) 
and copies thereof, and ofSeial certificates of or judicial documents stating 
facts, may, if duly authenticated, be received in evidence in proceedings under 
this Act: 

Provided that nothing in this Act shall authorise the reception of any 
such depositions, copies, certificates, or documents in evidence against a person 
upon bis trial for an offence. / 

' Warraats and depositions, and copies thereof, and official certificates of 
or judicial documents stating facts, diall be deemed duly authenticated for the 
pu^oses of this Act i£ they are authenticated in manner provided for the time 
being by law, or if they purport to be signed by or authenticated by the signa- 
ture of a judge, magistrate, or officer of the part of Her Majesty’s dominions 
in which the same are issued, taken, or made, and are authenticated either by 
the oath of some witness, or by being sealed with the official seal of a Secretary 
of State, or with the public Seal of a British possession, or with the official seid 
of a governor of a British possession, or of a colonial secretary, or of dome 
secretary or minister administering a department of the Government of a British 
possession. 

And all courts and ma^rates shall take judicial notice of every such 
seal as is in this section mentioned, and shall admit in evidence without fur- 
ther proof the documents authenticated by it. . 

MrSCBLPANEOUS. 

as to e»r<^e 30. The jurisdiction under Part I of this Act to 
of jarisdietion by magis- hear a case and commit a fugitive to prison to await 

his return shall be exercised, — 

(1) In . England, by a chief magistrate of the metropolitan police 
courts or one of the other magistrates of the metropolitan police court at Bow 
Street; and 

(2) In Scotland, by the sheriff or sheriff substitute of the county of 
Edinburgh.; and 

(3) In Ireland, by one of the police magistrates of the Dublin metropo- 
litan police district; and 

(4) In a British poss^ion, by any judge, justice of the peace, or other 
officer having the like jurisdiction as one of the magistrates of the metropolitan 
ponce coi^ in Bow Street, or by such other court, judge, or magistrate as may 
be from time to time provided by an Act or ordinance passed by the legislature 
of that possession. 
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If a fngitiye is apprehended and brought before a magistrate who has 
iw power to exercise the jurisdiction under this Act in respect of that fugitive 
aat magistrate shall order the fugitive to be brought before some magistrate 
having that jurisdiction, and such order shall be obeyed, 

31. It tiiaU be lawful for Her Majesty, in Council from time to tiiwA to 

P<mw as to maldiig and purposes of this Act, and to 

revocation of Orders in *'®^oke and vary any order so made, and every order 
Cooncil. so made shall, while it is in force, have the same 

effect as if it were enacted in this Act. 

An order in Council made for the purposes of this Act shall be laid 
befOTe Parliament as soon as may be after it is made if Parliament is then in 
session, or if not, as soon as may be after the commencement of the then next 
session of Parliament. 

Power of l^fislatnre of 

BritiA possestion to pass 32. Jf the legislature of a British possestion 
terra carrying into effect g^gg jmy or ordinance — 

(1) For defining the offences committed in that possession to which this 
Act or any part thereof is to apply ; or 

(2) For determining the court, judge, magistrate, ofScer or person by 
whom and the manner in' which any jurisdiction or power under this Act is to 
be exereis^ ; or 

(3) For pa 3 mient of the costs incHjpred in returning a fugitive or a 
prisoner or in sending him back, if not prosecuted or i4 acquitted, or otherwise 
in the execution of this Act; or 

(4) In any manner for the carrying of this Act or any part thereof into 
effect in that possession, 

it shall be lawful for tier Majesty by Order in’ Council to direct, if it seems to 
Her Majesty in Council necessary or proiwsr for carrying into effect the objects 
of this Act, that such Act or Ordinance, or any part thereof, shall with or 
without modification or alteration be recognised and given effect to throughout 
Her Majesty’s dominions and on the high seas as if it were part of this Act, 

Application op Act. 


Application of Act to oS- 
cnces at sea 01 triable in 
several parte of Ber 
Majesty’s dominions. 


"Where a person accused of an offence can, by reason of the nature of 
the offence, or of the place m which it was committed,' 
or otherwise, be, under this Act or otherwise, tried 
for or in respect of the offence in more than one 
part of Her Majesty’s dominions, a'warrant for the 
apprehension of such pen^n may be issued in any part 
of Her Majesty’s dominions in which he can, if he happens to be there, he tried; 
and each part of this Act shall apply as if the offence had bemi committed in the 
part of Her Majesty’s dominions where such warrant is issued, and such per- 
son may be apprehended and returned in pursuance of this Aet, notwithstand- 
ing that in the place in which he is apprehended a Court has jurisdiction to try 
him: 


Provided that if such person is apprehended in the United Kingdom a 
Secretary of State, and if he is apprehended in a British possession the' 
Governor of such possession, may, if satisfied that, having regard to the place 
where the witnesses for the prosecution and for the defence are to be found, 
and to all the oiicumstanees of the case, it would be conducive to the interests 
of justice so to do, order such person to be tried in that part of Her Majesty’s 
dominions in which he is apprehended, and in such case any warrant previously 
issued- for his return shall not he executed. 


Skc. 33: TTrr uiRVMBfAT ioK.— The word the cogxitiy to which he is bting gent for 
"retiira” in Bee. 33 is not to be read as iuji' trial. ' (103 Law Times’ 473, Bd. on.) 112 
plying that the dXender is a fugitive from I.O. 673=30 CrX.J. 1080=1988 tSiad 161. 
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AppHoation of Act to 
remoTal of persons triable 
in more than one part of 
Her Majesty’s dominions. 
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Si. Where a person convicted by a Court in any part oi Her Majesty’s 
. ... . dominions of an offence conmutted either in Her 

Majesty’s dominions or dsewhere, is unlawfully at 
large before the expiration of hm sentence, each part 
of this Act shall apply to such person, so far as is inconsistent with the tenor 
thereof, in like manner as it applies to a person accused of the like offence 
committed in the part of Her Majesty’s dominions in which such person was 

convicted. . , , 

S5. "Where a person accused of an offence is in custody m some part of 
Her Majesty’s dominions, and the offence is one for 
or in) respect of which, by reason of the nature there- 
of or of the place in which it was committed or other- 
wise, a person may under this Act or otherwise be 
tried in some other part of Her Majesty’s dominions, 
in such case a superior court, and also if such person is in the United Kingdom 
a Secretary of State, and if he is in a British possession the Governor of that 
possession, if satisfied, that having regard to the place where the witnesses for 
the prosecution and for the defence are to be found, and to all the circumstan- 
ces of the case, it would be conducive to- the interests of justice so to do, may 
by warrant direct the removal of such offender to some other part of Her 
Majesty’s dominions in which he can be tried, and the! offender may be returned, 
and, if not prosecuted or acquitted, sent back free of cost in like manner as if 
he were a fugitive returned in pursuance of Part One of this Act, and the 
warrant were a warranj for the return of such fugitive, and the provisions of 
this Act shall apply accordingly. 

36. It shall be lawful for Her Majesty from time to timie by order in 

Awriiication of Act to direct that this Act shall apply as if, sub- 

forJto iotisdietioa. ject to" the conditions, exceptions, and qualifications 

(if any) contained In the order, any place out of Her 
Majesty’s dominions in which Her Majesty has jurisdiction, and which is named 
in the Order, were a Britidi possession, and to provide for carrying into effect 
such application. 

37. This Act shall extend to the Channel Islands and Isle of Man as if 
they were part of England and of the United King- 
dom, and the United Ejngdom and those islands shall 
be deemed for the purpose of this Act to be one part 
of Her Majesty’s dominions ; and a warrant endorsed 
in pursuance of Part One of this Act may be executed 
in every place in the United Kingdom and the said 

islands accordingly. 

S8. This Act shall apply where an offence is committed before the eom- 
nf Aftt +n mencement of this Act, or, in iJie case of Part Two 
past^oflfflices. Act, before the application -of that part to a 

British possession or to the offence, in like manner as 
if such offence had been committed after such commencement or application. 

Definitions and Eekbal. 

39. In this Act, unless the context otherwise 
- requires, — 

The expression “Secretary of State” means 
one of Her Majesty’s Principal Secretaires of State: 
British possession” means any part of Her' Majesty’s 
dominions, exclusive of the United Eingdom, the 
Channel Islands, and Isle of Man; aU territories and 
places within Her Major’s dominions which are under one D^dsluture shall 
be deemed to be one British possession and one* part of Her Majesty’s dominions : 
'■Le^datuie.” ' expression “legidature”, where there are 

local legislatures as well as central legidature, means 
the central legislatare only; 


Applieation of Act to, 
and execution of ’warrant 
in TTnited Kingdom, Chan- 
nel Islands, and Isle of 
Man. 


Hefnition of terms. 

“ISecretary of State.” 
The expression 
<^Brititdi possession.” 
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The expression “governor” 


<‘Gov€l!mor'^ 

The expression 
^<Constable^^ 


'^Offence punishable 
indictment;^’ 


means any person or persons adminisiering 
the government of a Britidi possession * * 

# * « * ej . 

‘eonstable” means, out of England, and policeman or 
ofi&cer having the like powers and duties as a 

constable, in England : 

The expression “magistrate” means, except in Scotland, any justice of 
“Magistrate”. peace, and in Scotland means a dieriff or sheriff 

substitute, and in the Channel Islands, Itie of Man, 
and a British possession means any person having authority to issue a warrant 
for the apprehension of persons accused of offences and to commit such per- 
sons for trial; 

The expression “offence punishable on indiet- 
ment” means as regards India, an -offence punishable 
on a charge or otherwise : 

The expression “oath” includes affirmation or declaration in the ease of 
“Oath “ persons allowed by law to affirm or declare instead of 

swearing, and expression “swear” and other wor^ 
rdating to an oath or swearing shall be construed accordingly: 

“D noBition”* expression “deposition” includes any affl- 

" ‘ davit, affirmation, or statement made upon oath as 

above defined. ' 

“Superior Court”. The expression “superior court” means — 

(1) In England, Her Majesty’s Court of Appeal and High Court of 
Justice; and 

(2) In Scotland, the High Court of Judiciary; and 

(3) In Ireland, Her Majesty’s Court of appeal and Her Majesty’s High 
Court of Justice at Dublin; and 

(4) In a British possession, any court having in that possesmon the like 
criminal jurisdiction to that whiem is vested in the High Court of Justice in 
England, or such Court or Judge as may he determined by any Act or Ordi- 
nance of that possession. 

40 . ®[ • . • • • ]. 

41 . ®[ * • • ]. 

SCHEDULE— *[• • • •]. 


THE GAMBLina ACT. 

[See The PubUo Gambling Act.] 


THE GEHEBAL GLAUSES ACT (X OF 1897). 


Year. 

No. j 

Short title. 

Amendment. 

1897 


The General Glauses Act, 

Repealed in part, I of 1903. 


1 

1897. 

Repealed in part and amended,, X of 1941 ; 

[ XVIII of 1919 ; XXI of 1920. 

Amended, I of 1903 ; XVII of 1914, S. 2 ; 
XXIV of 1917, S. 2; XI of 1923 ; XVIII 
of 1928; Government of India (Adaptation 
of Indian Laws) Order, 1937 ; Act XIX 0 
1936 and Act XXXII of 1940. 


LEQ-. BEP. India” omitted hy A.O., 1937. 

*i The words "and indlndeB the Govemw 2 Sees 40 and a and ^ Schednte wpeal- 
and LieutenaniHJoTOnaor of any part of ed 67 and 58 Vio,_c. 60 . 
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26. Provision as to offences puni^ble' 
under two or more enactments. 

27. Meaning of service by post, 

28. Citation of enactments. 

29. Saving for previous enactments, 
rules and by-laws. 

30. Application of Act to Ordinances. 

30-A. 

Repealed. 

THE SCHEDULE. 


^.5.— Throughout the Act, for “Acts of the Governor-General in Council” 
^ Act of the Governor-General in Council” the words “Central Acts” and 

[ll#h March, 1897. 

An Axi^o cdnsolidate and extend the General Clmses Acts, 1868 and 1887 

kou consolidate and extend the General Claiis^ 

Acts, loDo and 1887 ; It is hereby enacted as follows : — 


Short title and com- 1. (i) This Act may be called The Genebal 
“**“**• ■ Clauses Act, 1897* ;.[•]» 

( 2 ) [* * • •]* 

2. [Repealed.] Bep. "by the Sepedlmg and Amend/ing Act (/ of 1903). 

General Definitions. 

3, In this Act, and in all Central Acts and Begulations made after the 

CeBnitions. commencement of this Act, unless there is anything 

repugnant in the subject or context, — 


LEG. REF. 

I For Statement of Objects and Reasom 
<^tte of India, 1897, Pt. V, p. 88; fo 
^port of Sd. Com,, *ee ibid, p, 77; fo 
Proceedings in Council, see ibid,. Part V] 
PP- 35, 40, 56 and 76. 

8 Eep. by Act X of 1914, Sch. H, 

, The Ihdiaa Penal Cod 

(Act XLV of 1860), and the Madias Gs 


neral Clauses Act, 1891 (Madras Act III of 
1893). 

Seos. 1 and 3,: Applicability’ to Bom- 
bay Abkari Act. — ^The General Clauses Act 
has no application to the Bombay Abkari 
Act, passed by the Governor of Bombay'* in 
-Council. 1 Bom.L.B. 164 (16 B, 669 Foil.}. 
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( 1 ) “abet” with its graounatical variatioiis 
“Abet.” ^ and cognate expressions shall have the same meaning 

as in &e Indian Penal Code: 

( 2 ) “act”, Tised with reference to an offence or a civil wrong shall include 

, . ^ „ a series of acts, and words whidi refer to acts done 

* extend also to illegal omissions: 

(3) “affidavit” shall include affirmation and declaration in the case of 

persons by law allowed to affirm or declare instead of 
swearing: 

^(3-a) “Assam Act” shall mean an Act made by the Chief Commis- 
Act”. sioner of Assam in Council under the [Indian 

Councils Acts, 1861 to 1909] ®[or the Government 
of India Act, 1915,] ®[or by the Local Legislature or the Governor of Assam 
under the Government of India Act,] * [or by the Provincial Legislature or the 
Governor of Assam under the Government of India Act, 1935] ; 

(4) “barrister” shall mean a barrister of 
“Barrister.” England or Irdand, or a member. of the Faculty of 

Advocates in Scotland: 

^[(5) “Bengal Act” shall mean in the case of Acts passed prior to the 
"Bengal Act.” April, 1912, an Act made by the Lieutenant 

Governor of Bengal in Council under the Indian 
Councils Act, 1861, or the Indian Councils Acts, 1861 and 1892, or the Indian 
Councils Acts, 1861 to 1909, and in the case of Acts passed after that date, an 
Act made by the Governor of the Presidency of Fort William in Bengal in 
Council under the Indian Coimcils Acts, 1861 to 1909.] *[or the Government of 
India Act, 1915,] ®[or by the local Legislature or the Governor of the Presidency 
of Bengal under the Government of Lidia Act,] * [or by the Provincial Legisla- 
ture or the Governor of Bengal under the Government of India Act, 1935] ; 
“Berar” ' ‘B®rar’ shall have the same meaning 

’ as in the Government of Lidia Act, 1935 :] 

i[4([5.6)] “Bihar and Orissa Act” shall mean an Act made by the Lieu- 
, _ . . * „ tenant-Govemor of Bihar and Orissa in Council un- 

Bdmr and Onsaa e . Indian Councils Acts. 1861 to 1909] ® [or the 

Government of India Act, 1915] ^[or by the local Legislature or the Governor 
of and Orissa ^[or Bihar] under the Government of India Act] ; 

^ [ (5-0) 'Bihar Act’ shall mean an Act made by the Provincial Legidature 
, or the Governor of Bihar under the Government of 

“Bihar Act. I 935 .J 

( 6 ) “Bombay Act” shall mean an Act made by the Governor of Bombay , 
in Council under ®[the Indian Councils Act, 1861, 
“Bombay Act.” Indian Councils Acts, 1861 and 1892 ^or the 

Tn-dian CouncHs Acts, 1861 to 1909] *[or the Government of India Act, 1915,] 
®ror by the locil Legislature or the Governor of the Presidency of Bombay un- 
der the Government of India Act] ^[or by the Provincial Legislature or the 
Governor of Bombay under the Government of India Act, 1935:] 


(Act V of 1908}, iBt Seh., Order XIX; as 
to Criminal Proceedings, see Code of Cri- 


LEG-. EBP. 

1 Tnq hv Acf X of 1914. 10 Criminal Proceedings, see uoae 

2 Ins by .^t XXrV of 1917, sec. 2 and minal Procedure (Act V of 1898). 

21M. oy Aci AAiv oj. , (4).— (C/. The Indian High Oonrts 

OCn. A. ^ n — A ^4. /O/L n-nA OR ^ 


3 ins by Act XVIII of 1928, see. 2 and Act, 1861 (24 aJ^d 25 Viet., e. 104), sec. 19, 
^ Col. Stats. Ind„ VoL I. 

B^^d'by Art^l'of 1908, sec. 3 and TI^ Act applies orfy to Acts Passed by 
qrti IT ^ Governor-General in Council and not to 

Pt (S\—Cf The definitions of “Oath" Acts passed by the Local Legislature 1 
anMar.?^iu :md 55), Bo^l|. 

pectivdy, mfra. As to affidavits m civil Oudh Eent Aet, see 16 O.C. 341. 
proceedings, Code of CSvil Procedure 
CR.C.M.-I— 86 


682 


The Criminal Gohrt Manual. 


*[(7) 'British India’ shall mean, as respects the period before the com- 
>» meneement of Part III of the Government of India 

® ' Act, 1935, all territories and places within His 

llajesty’s dominions, which were for the time being governed by His Majesty 
through the Governor-General of India or through any Governor or officer sub- 
ordinate to the Governor-General of India, and as respects ^y period after that 
date means all territories for the time being comprised within the Governors’ 
Provinces and the Chief Commissioners’ Provinces, except that a reference to 
British India in an Indian law passed or made before the commencement of 
Part III of the Government of India Act, 1935, shal] not include a reference to 
Berar :] 

( 8 ) ‘ 'British possession” shall mean any part of Her Majesty’s dominions, 
“British possession.” exclusive of tte United Kingdom and, where parts 

^ of those dominions are under both a central and a 

local Legislature, aU parts under the Central Legislature shall, for the purposes 
of this definition, be deemed to be one British possession : 

' ®[( 8 -o) ‘Burma Act’ shall mean an Act made by tho Lieutenant-Governor 
“Brnma Act ” Burma in Cou^il under the Indian Councils Acts, 

1861 and 1892,] *[or the Indian Councils Acts, 1861 
to 1909], ^[or the Government of India Act, 1915,] ®[or by the local Legislature 
or the Governor of Burma under the Government of Lidia Act] ; 

®[ 8 -oa) ‘Central Act’ shaU mean an Act of the Central Legislature, and 
“Central Act.” include, except in section 5, an Act made by the 

Governor-General under section 67-B of the Govern- 
ment of India Act, or section 44 of the Government of India Act, 1935 :] 
“Central GoTesninent.’' *[( 8 -a 6 ) ‘Central Government’ shall — 

(a) in relation to anything done or to be done after the commencement 
of Part III of the Government of India Act, 1935, mean the Federal Govern- 
ment ,* and 

(5) in rdation to anything done before the commencement of Part HI of 
the said Act, mean the Governor-General in Council, or the authority compe- 
tent at the relevant date to exercise the functions corresponding to those subse- 
quently exercised by the Govemor-Gteneral in Council:] 

*[( 8 - 00 ) “Central Legislature” shall meto the Governor-General in Council 
“Central Legislature”. ^ legislative capacity under the Government 

iflw +T. T'.s- r. 1833, the Government of India Act, 

1853, the Indian Coimcds Acts, 1861 to 1909, or any of those Acts, or the 
Govem^nt of India Act, 1915, the Indian Legislature acting under the Govem- 
mmt of Lidia Act, or the Government of India Act, 1935, or the Federal Legis- 
lature actogimder the (feveimient of India Act, 1935, as the ease may require;] 
T[ 8 -h) Central Provinces Act” shall mean an Act made by the Chirf 
Central Provinces Act”, LiOmmismoner of the Central Provinces in Council 
ft .L i» T A .. Vi® Councils Act 1861 to 1909,] ‘for 

f ft Legislature or the Gc^ernor 

of the Central Provmces under the Government of Tr^dia Act;] 

1 Inserted bv ma? ‘ * Inserted by Act XVIH of 1928. 

Cn V ’toierpretation Act, 

ISBfl A«!9! OT.B K9 V!»|. .. lo 13d7. 


LEG.- BBP. 

1 Inserted by A.O., 1987. 

Cn (7). — Cf . The Interpretation Act, 
1889 (52 and 63 Viet., c. 63), sec. 18 (4), 
Col. Stats. Ind., VoL 11. For SafiTiifa-mi 
of “Inclia,” safe mfra, snb.sec. (27). 

Oil. (8). — Cf. The Interpretation Act, 1889 
(52 and 53 Vic., c. 53), see. 18 (2), OoL of 
Stats. Ind., Vol. n. 

2 Inserted by Act I of 1903, sec. 3 and 
Seh. n. 

8 Inserted by Act X of 1914. ' 

i Inserted by Act XXIV of 1937. 


7 Inserted by Act XVII of 1914, sec. 2 and 
Sch. 1. 

Seo. 3, On (7).— See 6 PJt. 1878 (Or.). 
Quetta does not form part of ‘fBritUui 
Inclia” as daSned in sec. 3 of the General 
Claases Act. It is what is knoiyii as an 
‘^administered area.” 28 SX.E. 54=1934 
SM 123. “Berar,” if included in British 
India, see 89 BomXJt. 1287. 
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’^[(8-0) ‘Central ProTinees and Berar Act, sihall mean an Act by the 


sioner ; 


, . 7 uu UIOUC ujr ULUS 

Provineial Legidature or the Governor of the Central 
Provinces and Berar under the Government of India 
Act^ I93S s j 

(9) “Chjapter” diall mean a Chapter of the 
Apt or Begolation in which the word occtirs: 

^[(9-a) ‘Chief Controlling Revenue Authority’ 
or ‘Chief Revenue Authority’ shall wAaT t — 

(а) in provmees where ihere is a Board of Revenue, that Board;— 

(б) in provinces where there is a Revenue Commissjoner, that Commis- 


Central Provinces 
Berar Aet^'. 

^♦Chapter.** 

''Chief Controlling 
venue Authority.^' 


and 


Ee* 


(c) in the Punjab, the Financial Conunissioner; and 

(d) elsewhere, such authority as, in relation to matters enumerated in 
List I in the Seventh Schedule to the Government of India Act, 1935, the Central 
Govem^nt, .and in relation to other matters, the Provincial Government, may 
by notification in the Official Gazette appoint:] 

(10) “OoUeetor” shall mean, in a Presidency town, the CoUector of 
“Oolleotor.” Calcutta, Madras or Bombay, as the case may he and 

elsewhere the chief officer in charge of the revenue- 
administration of a district: 


(11) ‘Colony’ shall mean any part of Her Majesty’s dominions eseluEdve 

“Coloiiy." British Islands and of British India.and, where 

parts of those dominions are under both a central and 
a loe^ Legidature, all parts under the central Legislatnre shall for the purposes 
of this definition be deemed to be one colony; ^[Provided that in any Central 
Act passed after tiie eommencmnent of Part HI of the Government of Tnfliq 
Act, 1935, ‘Colony’- shall not include any dominion as defined in the Statute of 
Westminster. 1931, any Province or State forming part of such a ftoTnininTi or 
British Burma;] 

(12) ‘Commencement’, used with reference to an Act or Regnlation, shall 

“Commencement.” mean the day on li^hich the Act or Relation comes 

into force: 


“ Commissimier. ’ ' 


(13) “Commissioner” shflll mean the fthiAf 
officer in charge of the revenue administration of a 
division ; 

(14) ‘consular officer’ shall include Consul-General, consul, vice-consul, 
“Consular officer.” coMular agent, pro-consul and any person for the time 

being authorized to perform the duties of consul- 
general, consul, vice-consul or consular agent; 

^[(14-a) ‘Crown contracts’ and eqnivalent espressions shall include 

j j., „ contracts made by or on behalf of the Secretary of 

Crown eontrarte. contracts made in the exercise of 

the executive authority of the Central or any Provincial Government, contracts 
made by the Federal Railway Authority, and contracts made in connection witii 
the exercise of the functions of the Crown in its relations with Indian States: 
(14-h) ‘Crown debts’ and equivalent expressions shall include debts due 
„„ , , . ,, to the Secretary of State in Council, the Secretary of 

° ■ State, the Central Government, any Provincial 

Government, the Federal Railway Authority or the Crown Representative ; 

(14-C) ‘A grant’ (including a transfer of land or of any interests thereia 

,r ~ or a payment of money) shall be deemed to he made 

** ■ by the Crown if it is made by or on behalf of His 


liEO. BEF. 

1 Inserted by A,0., 1937. 

Cl. (11). — C/. The Interpretation Act, 
1889 (52 and 53 Viet,, c. 63), sec. 18 (3), 
Col. Stats. Ind., Vol. H. 

Cl. (12). — ^For rules determining when 


any given Act is to come into force, 
sec. 5, mfra. 

Cl. (14). — Cf. The Consular Salaries and 
Fees Act, 3891 (54 and 65 Viet., c, 36), 
see. 3. 
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Majesty, the Secretary of State in Conneil, the Central Government, any Pro- 
vincial Government, the Federal Railway Authority or the Crown Representa- 
tive: 

(14-(f) 'Crown liabilities’ and equivalent expressions shall include the 
‘fOretm liflbUitiea” liabilities of the Secretary of State in Council, the 
Secretary of State, the Central Government, any 
Provincial Government, the Federal Railway Authority or the Crown Represen- 
tative : 

(14-6) ‘Crown property’ and eqiiivalent expressions shall include any 
"Orown uronertv >» property Vested in His Majesty or otherwise held for 

® ® the purposes of the Central or any Provincial (Sfov- 

emment, the Federal Railway Authority or the Crown Representative : 

(14-/) ‘Crown Representative’ shall mean His Majesty’s Representative 

“Crown Bepresentalive.'’ the functions of the Crown in its 

relations with Indian States: 

(14-£f) ‘Crown revenues’ and equivalent ex- 

,, pressions shall include any revenues vesting in His 

“Crown revenues.” Majesty:] 

(15) ‘District Judge’ shaU mean the Judge of a principal Civil Court of 
■ t T sm. i> original jurisdiction, but shall not include a High 

18 nc u g Court ‘in the exercise of its ordinary or extraordnary 

original civil jurisdictiou : 

(iBy ‘document’ shall include any matter written, expressed or described 
“Document ” substance by means of letters, figures or 

marks or by more than one of those means, which is 
intended to be used, or which may used, for the purpose of recording that 
matter; 

^[(16-a) “Eastern Bengal and Assam Act’’ shall mean an Act made* by 
/<-r. X -D 1 j A the Lieutenant-Governor of Eastern Bengal and 
Bengal and s- Council under the Indian Coundls Acts, 

1861 and 1892, or the Indian Councils Acts, 1861 

to 1909:] ^ ^ 

(17) ‘enactment’ shaU include a Regulation (as hereinafter defined) and 
_ . . „ any Regulation of the Bengal, Madras or Bombay 

■ Code and shaU also include any provision contained 

in any Act or in any such Regulation as aforesaid : 

(18) ‘father,’ in the case of any one whose 
“ Father. ” personal law peimits adoption, diaU include an 

adoptive father: 

“Federal Government.” ®[(18-o) ‘Federal Government’ shaU — 

(o) in relation to anything done or to be done after the commencement 
of Part III of the (Sfovemment of India Act, 1935, but before the establish- 
ment of the Federation, mean, as respects matters with respect to which the 
Gtovernor-Gteneral is by and under the provisions of the said Act for the tiwift 
'being in force required to act in his discretion, the Governor-General, and as 
respects other matters, the Governor-General in Council ; and 

™ relation to anything done or to be done after the establishment of 
the Federation mean the Governor-General acting or not acting in his discretion, 
and exercising or not exercising his individual judgment, according to the pro- 


“ Enactment.” 


“Father.” 


„ _ LEG. BBF. 

Ci.. (15).— As to definition of High Court. 
«6e sub-sec. (24), infra. 

District Court is 
the Court of the District .Tudge as-leflned 

Ac+ Burma Courts 

25 ( 0 ), Bur. Code. 


of 1872). As. to definition of '^snitten” see 
vsub-see. (58). 

1 Inserted by Act X of 1914, 

2Gl8. (38-a) and fl8-b) added by A.O., 
19.17. 


0.: ^ 1?^, o». « 
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vision in that behalf made by and undei- the said Act; 
and shall include — 

(i) in relation to functions enteusted under section 124 (1) of the said 
Act to the Government of a Province, the Provincial Government acting within 
the scope of the authority given to it under that sub-section ; and 

(ii) in relation to the administration of a Chief Commissioner’s province, 
the (^ef Commissioner acting within the scope of the authority given to .him 
under section 94 (3) of the said Act: 

(18-b) 'Federal Eailway Authority’ shall mean the Federal Railway 
“Federal Eailway Autho- Authority constituted by the Government of India 
rity.>» Act, 1935, or, before the establishment of that Autho- 

« rity, the Central Government :] 


‘Fiiuuuiial year. 


(19) “financial year” shall mean the year 
commencing on the first day of April: 

( 20 ) a thing shall be deemed to be done in “good faith” where it is in 
‘Good faith.” honestly, whether it is done negligently or 

not: 


‘Govenuneiit. 


(21) “Government” or 'the Government’ shall 
include ^[both the Central Government and any Pro- 
vincial Govenunent:] 

(22) ’[‘Government securities’ shall mean securities of the Central or 

“Oovarmnetit aaciiritioa ” *“7 Provincial Government and shall include sterling 
Government seeuntios. gf Secretary of State for India in 

Ooiuicil or the Secretary of State :] 

(23) a|;* •**••.#.*** a •] 

(24) “High Court,” used with reference to Civil proceedings, shall mean 

“Hiirii ronrt »> highest Civil Court of appeal *[not including the 

* '* Federal Com-t] in the part of British India in which 

the Act or Regulation containing the expression operates: 

(25) “immovable property” shall include land, benefits to arise out of 


LEG. BEF. 

Ol. (19). — Cf. The Interpretation Act, 
1889 (52 and 53 Vic.^ c. GSU sec. 22^ CoL 
Stats. Ind., Vol. II. 

Cl. (20). — Cf. The Bills of Exchange Act, 
1882 (45 and 46 Yic., c. 61), sec. 90; and 
the Sale of Goods Act, 1893 (56 and 57 
Viet., c. 71), sec. 62, Cf. also sec. 52 of the 
Indian Penal Code (XLV of 1860). 

As tu discussion in Council regazding de- 
hnition of "good faith”, see Gazette of 
India, 1897, Pt. VI, pp, 56 to 62 and 76 to 
79. 

1 Substituted by A,0., 1937. 

2 Repealed by Act XVIH of 1919. 

3 Inserted by A.O., 1937. 


Cl. (20). — ^Per Sen, J . — Good faith us de- 
fined in sec. 3 (20) is equivalent to honesty 
of dealing and docs not entail upon the 
auction-purchaser the necessity of searching 
the registry. Even if there were facts indi- 
cative of negligence in investigating title 
that by itself is not predicative of lack of 
hona fides. 53 A. 334=1931 A. 277 (P-B.). 
See 13 I.C. 260=5 S.L.B. 181; 12 -I.C. 809 
=4 Bur.L.T. 128. 

Cl. (21). — ^As to definition of Local Gov- 
ernment, see sub-sec. (29), infra; s&e 6 P. 
W.B. 1913 (Or.). 

Ols. (21) AND (40).— "The Goteen- 


MENT”— Whether includes British Gov- 

mekt — "SiULL INCLUDE”— Meaning.— The 

' expression, "includes” or "sliall include” is 
used in interpretation clauses in two senses. 
The ordinary and general sense in which it 
is used is to enlarge the meaning of the 
words or phrases occurring in the body of 
tlie sta!:ut6,' and when it is so used, these 
uords or phrases must be construed as com- 
prehending not only such things as they 
signify according to their natural import, 
but also those things which the interpreta- 
tion clause declares tliat they shall include. 
This expression is also susceptible of an- 
other construction which may become im- 
perative, if the context of the Act is sufi- 
ciens to show tliat it was not merely em- 
ployed for the purpose of adding to the 
natural significance of the words or expres- 
sion defined. It may be equivalent to "mean 
and include” and in that case it may afford 
an exliauslive explanation of the meaning 
which for the purposes of the Act must in- 
variably be attached to those words or ex- 
pression. The expression in sec. 3, Gls. 21 
and 40, is used in the restricted sense as 
equivalents to mean and include. 28 SX. 
R. 27=1934 Sind 96. 

Cl. (23). — ^As to growing eropS' and tim- 
ber so far as they are affected by the Indian 
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“Imittovable property.” 
” Imprisonment. ” 


ifl/n/i and t>n‘Ti g s attached to the earth, or permanent- 
ly fastened to anything attached to the earth: 

(26) “imprisonment” shall mean imprison- 
ment of either description as defined in the Indian 
Penal Code: 


(27) ‘India’ shall mean British India together with all territories of any 
„ Indian Ruler under the suzerainty of His Majesty, 

all territories under the sT^erainty of such an Indian 
Euler, the tribal areas, and any other territories which His Majesty in Council 
may, from^ time to time, after ascertaining the views of the Central Government 
and the Central Legislature, declare to be part of India:] 


India: 


®[(27-a) ‘Indian law’ shall include any law, ordinance, order, by-law, rule 
. „ or regulation passed or made at any time by any com- 

jjMuan law. petent Legislature, authority, or person in British 


®[27-6)‘In<iian State’ shall mean any territory, not being part of Briti^ 


LEG. BBF. 

iCL (27) substituted for old Cl. (27) by 
A.O. 1937, 

" 2 Si. (27-a) added by ibid. 

3 CL 27i-I> substituted by Act XS:yTT of 
1940. 

Kegistration Act (ZVI of 1908), see sec. 2 
(6) of that Act. 'Doors, whether immovable 
property. 16 M.L.T. 429 = 25 1.0. 837. 

Moktgaue op pruit-bejaeing trees.— Whe- 
ther or not a mortgage of fruit-bearing 
trees is a mortgage of immovable property 
is a question dependent in each case upon 
the intention of the contracting parties and 
cannot be settled by an Mexible,, rule. 
Where there is- a mortgage with possession 
of fruit-bearing trees with the intention that 
the mortgagee is to remain in possession 
during the years of the mortgage and enjoy 
the fruits and should not cut down the trees 
so as to convert them to either timber o/" 
firewood, it must be held that the trees so 
mortgaged were either immovable property 
or at least an interest in immovable pro- 
perty and should be effected with the fo 2 > 
malities prescribed by see. 59, T. P. Act. 54 
437=140 1.0. 491. Though trees are 
immovable property, there is no presumption 
that whenever the word ^Tiand” is used in 
an enactment, the trees standing thereon are 
included. 29 N.LJ&. 1=1933 N", 53. The 
eaq^ression 'benefits to arise out of land” in 
the Act was never intended to cover such 
a matter as the security hdd by a mortgagee 
under a simple mortgage bond, by such 
‘benefits’ as the right to a ferry. L. R. 5 
Afi. 674. A mortgage is not “a benefit to 
arise onb of land” within the meaning of 
see. 3, 01. (25). 57 CaL 328=34 O.W.N. 

605. See also 58 Cal. 136=1931 Cal. 223. 
Per Lord AtJein, — ^‘‘Debts may be secured 
whether on immovable property or on mer- 
chandise; th^ may be wholly secured or 
partly secured; the security may have been 
given when the debt was created or later, 
but in any case the debts ^st as movahle 
property and do not, if secured, become 
identified with the security or transformed 


into land in the one case or merchandise in 
the other. The separation detween del/ts 
and security is well esidbUshe&J* 34 O.W. 
N. 1034=1931 P.C. 245=61 M.L.J. 589 (P. 
C.). As to mortgagee’s interest^ see 51 
All. 494. A Kolhu an iron sugarcane 
press) fastened to the ground is immovable 
property. 23 I.C. 260. The term "immova- 
ble property” in the General Clauses Act 
may include a right of way, but is not 
always necessarily included. It is not ex- 
cluded by T. P. Act, sec. 3. 34 1.0. 450= 

20 C.W.N*. 1158. Malikana, if immovable 
property, see 21 -1.0. 779=19 C.W.N. 410. 
Standing crops are immovable property. 23 
M.L.J. 623=17 1.0. 185 ; 25 M.L.J. 447= 

21 1.0, 213; also standing trees, 25 Ai.J. 
199. Standing timber which has been cut 
and removed -is movable property. ' 133 1.0. 
157«=1931 A.L.J, 608=1931 All. 392 (P.B.). 
A right to fis^iery is an interest in immova- 
ble property. 43 1.0. 962=14 lsr.L.B. 35. 
General fishery, 23 Bom.L.R. 939. A sim- 
ple mortg^e debt is to be attached as a 
debt and not as immovable property. 50 1.0. 
157=21 0.0. 400. See also 47 AIL 917. 
The interest of the mortgagee in the mort- 
gaged property is manifestly a "benefit to 
aiise out of land” and is therefore itsdf 
immovable property. 12 B. 370=1934 
Bang. 253 (P,B.). As to money charged on 
immovable property, see 83 1.0. 555. A pug- 
mill afSxed to the earth is immovable pro- 
perty. 43 1.0. 625=11 Bnr.L.T. 199. Ba 2 sar 
dues constitute a benefit arising out of the 
land and therefore a lease of bazar dues' is 
a less of immovable property within the 
meaning of sec. 3 (25) of the Act. 1940 
Oudh 409=16 Luck, 191. On this clause, 
see also 9 Bang. 303=1931 Bang. 109. 

Ou (26).— iSee 9 A. 240 = 7 A.W.N, 540. 

Cl. (27). — Cf. The Interpretation Act, 
1889 (52 and 63 Viet., c. 63), sec. 18 (5). 
See 7 O.W.]Sr. 635. 

The definition of fiand’ must be applied 
to the word ‘land’ as used in the 0. F. Code 
and therefore ‘land’ in G. P. Code includes 
trees. 10 1.0. 473 =7 N.L.B. 63. 
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^‘Indiaa State.” India, which His Majesty reco^ises as being such a 

, . , State whether described as a State, an Estate, a Jaeir 

or otherwise :] 

(28) ‘'local authority’’ shall mean a municipal committee, district board, 

"Local authority.” ^^^7 commissioners or other authority legally 

. entitled to, or entrusted by the Government with the 
control ior management of a municipal or local fund: 

(29) [Omitted by the Government of India {Adaptation of Indian 
Lam) Order^ 1937.] 

(30) "Madras Act” shall mean an Act made by the Governor of Port fcJt. 

"Madras Act ” George in Council under ^[the Indian Councils Act, 

1861, or] the Indian Councils Acts, 1861 and 1892, 
- [or the Indian Councils Acts, 1861 to 1909,] ® [or the Government of Act, 
1915], ^[or by the local Legislature or the Governor of the Presidency of Madras 
under the Government of India Act] ; ® [or by the Provincial Legislature or the 
Governor of Madras under the Government of India Act, 1935 :] 

(31) "Magistrate” shall include every person exercising all or any of the 

"fflagistral©.^’ * powers of a Magistrate under the Code of Criminal 

Procedure for the time being in force: 

(32) "master,” used with reference to a ship, shall mean any person 
(except a pilot or harbour-master) having for the 
time being control or charge of the ship : 

(33) "month” shall mean a month reckoned 
according to the British calendar: 

(34) "movable property” shall mean proper- 
ty of every description, except immovable property: 

® [ (34-u)- "North-West Frontier Province Act” shall mean an Act made by 
wo«+ THrAtiHAr Locsl Lcgislaturo or the Governor of the North- 
Proviace Act!” Went Frontier Province under the Government of 

India Act, or by the Provincial Legislature or the 
Governor of the North-West Frontier Province under the Government of India 
Act, 1935:] 

(35) "North-Western Provinces and Oudh Act” shall mean an Act made 
by the Lieutenant-Governor of the North-Western 
"North-Western ProTin- Provinces and Oudh in Council under ^[the Indian 
ees and Oudli Act.” " Councils Act, 1861 or] the Indian Councils Acts, 1861 

and 1892 : 


"Master” of a ship. 
"Month.” 

"Movable property.” 


(36) "oath” shall include affirmation and declaration in the ease of 
^ „ persons by law allowed to affirm or declare instead 

of swearing: 


LEG. REP. 

1 Inserted by Act I of 1903. 

2 Inserted by Act X of 1914, 

s Inserted by Act XXIV of 1917. 

4 Inserted by Act XVm of 1928. 

5 Inserted by A.O., 1937. 

6 Inserted by Act I of 1903, sec. 3. 


Oil. (28). — C/. The Local Authorities 
Loans Act (XI of 1879). The words 'docal 
authority” includes port trust. 44 L.W. 328 
=1936 M. 789. 

Cl. (31). — The Code now in forfie is Act 
V of 1898. Village Munsif, if Magistrate, 
see 2 Mad. 5; 2 Weir 123=27 Mad. 223; 2 
Weir 208=14 MJi.J. 74; 2 Weir 577. 
Mag^trate* in the section is confned to 
Magistrate exercising jurisdiction under Cr. 


P. Code. See 56 M.L.J. 628. 

Cl. (32 ).— ^150 S. 742 of the Merchant 
Shipping Act, 1894 (57 and 58 Vict.> i. 60), 
Col. Stats. Ind., Vol, II. 

Cl. (33).— 13 C.W.N. 425. 

Cl. (34). — ^Por a comprehensive definition 
of tlie word 'property^, see sec. 168 of the 
Bankx-uptcy Act, 1883 (46 and 47 Viet, c- 

52). Immovable property includes a debt, 

4 L.W. 613=36 I.C. 833. Shares in com- 

pany are goods but peculiar kind of movable 
property which caianot pass fre^y from 

hand to hand. 25 Boni.L.R. 414. 

Cl. (35).— Read now "United Provinces 
of Agra and Oudh”; see sec. 2 of the T7,P. 
(Designation) Act (VIII of 1902) and see 
sub-sec. 55-a, infra. 
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''Official Oazette.” 


"Orissa Act,^ 


"Part,” 


"Person." 


"Politieal Agent” 


(37) “offence” shall mean any act or omission 
"Offenee,” made punishable by any law for the time beii^ in 

f orc6 ! 

^[87-a) " Official Gazette” or “Gazette” 
"Official Gazette.” shall mean the Gazette of India,' or, as the case may 

be, the official Gazette of a province: 

(37-5) “Orissa Act” shall mean an Act made 
"Orissa Act^ by the Provincial Legislature, or the Governor of 

Orissa under the Government of India Act, 1935:] 
"part” “Part” shall mean a part of the Act or 

Regulation in which the word occurs: 

(39) “person” shall include any company or 
"Person." association or body of individuals, whether incor- 

porated or not: 

"Political Agent” (40) “Political Agent” diall include 

(a) the principal officer representing the ® [Crown] in any territory or 
place beyond the limits of British India, and 

(5) any officers* \ / * * • *] appointed 

, J ^ exercise all or any of the powers of 

a Pohtical Agent for any place not fcaming partiof British India under the law 
for the tune being in force relating to foreign jurisdiction ®[* • •] • 

(41) “Presidency-town” shall mean the local limits for the time being of 
"Presidency-town." ordinary original civil jurisdiction of the Bligh 

„ , , Court of Judicature at Port William, Madras or 

Bombay, as the case may be: 

t(r, ■ n “Privy Council” shall mean the Lords 

pnyy Oonnol. and others for the time being of Her Majesty’s Most 

Honourable Privy Coimcil: 

[(43) “Province” shall mean a Presidency, a Governor’s Province, a 
“ProTince." Lieutenant-Governor’s Province or a Chief Comims- 

sioner’s Province: 

(43-0) “Provincial Government,” as respects anything done or to be done 
“Pro^^Bciai OoveminBiit.’ tiie commencement of Part III of the Govern- 
ment of India Act, 1935, shall mean— 

(«) in a Governor’s Provinee, the Governor acting or not acting in his 
discretion, and exercmmg or not exercising his individual judgment, according 
to the provision in that behalf made by and under the said Act; and 

^ Coi^issioner’s Province, the Central Government, and, 

as respects ^ythii^ done before the commencement of Part III of the said Act 

SeratiTO POTson authorized at the relevant date to administer 

executive government m the Province in question:] 


“Province." 


^ LEG. EBP. 

1937 ^' ^ 

2 Substituted by A.O., 1937, for "Govern- 
lueiit”, 

3 Omitted by ibid. 

substitu- 
ted by A.O., 1937. 

j. ^ similar definition in sec. 

Criminal Procedure (V 
committed under Stamp 
Act, 1862 (since repealed) while it was in 
force, IB still an offence and may be tried 
t^® 7 M.H.C.B. App. 8. 

CL. (39).— The word 'person' clearly in- 

^® is made 

on behalf of the firm by a partner, it is the 


firm that is the person who makes the re- 
602=1925 Mad. 1048=49 
1^. A company is a 'person' and 
can sue tlirough its liquidator in forma pan- 
®24=34 M.L.J. 421=45 I. 
7*^ bicludes a corporation. 

O include” meaning of. 

821=1934 

Sxnd 96. Cited under Cl. 21, ^npra, 

A ^ *^^® repealed 

S’ s®®* 3 (25) 

Act ^ 

(E. (42).— C/. Mc. 12 (5) of the liiter- 
pretabon Act, 1889 (52 and 53 Viofc, c. 63). 

(^^ rqieaWd 

Or, P. Code (X of 1882). 
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“Public Misaneu” “PubUe nuisance” *aU mean a public 

nuisance as defined in the Indian Penal Code : 
^[(44-a) “Punjab Act” shall mean an Act made by the Lieutenant- 
“Puniab Aet ” Govemor of the Punjab in Council under the Indian 

^ ' Councils Acts, 1861 and 1892], [or the Indian Coun- 

cils Acts, 1861 to 1909,3 [or the Government of India Act, 1915], [or by the 
local Legislature or the Govemor of the Punjab under the Government of India 
Act,] ®[or by the Provincial Legidature or the Governor of the Piinjab under 
the Government of India Aet, 1935:] 

(45) “registered”, used mth reference to a document, shall mean regis- 

“BegisterecL" tered in British India under the law for the time be- 

ing in force for the registration of dojcumenis: 

(46) “Begulation” shall mean a Begulaticm made ^[by the Central 

"Pfiirnintinn »> Government] under the Government of India Act, 

' 1870, ®[or the Government of India Act, 1915,] ®[or 

the Government of India Act] ®[or under section 95 or section 96 of the Govern- 
ment of India Act, 1935 :] 

(47) “rule” shall mean a rule made in exercise of a power Aionferred by 
any enactment, and shall include a regulation made 
as a rule under any enactment: 

(48) ‘schedule” shall mean a schedule to the 
Act or Regulation in which the word occurs: 

(49) “Scheduled district” shall mean a “Sche- 
“Schedaled diatrict.” duled district” as defined in the Scheduled Districts 

Act, 1874: ' 

(50) “section” shall mean ^ section of the 
Act or Regulation in which the word occurs: 

(51) “ship” shall include description of ves- 
sel used in navigation not exclusively propdled by 
oars: 

(52) “sign,” with its grammatical variations and cognate expressions, 
„g. ,, shall, with referpnee to a person who is unable to 

***" write his name, include “mark”, with its grammati* 

cal variations and cognate expressions: 

®[(52-<i) “Sind Act” shall mean an Act made the Provincial Legis- 
»» lature or the Govemor of Sind under the Govem- 

ment of India Act, 1935:] 

(53) “son” m the case of any one whose per- 
“Son.” sonal law permits adoption, shaU include an adopted 

son: 

“Sttb-sectiem.” “sub-section” tiiall mean a sub-section 

of the section in which the word occurs: 


“Bute.” 


“Seheaule.” 


“Seetion-” 


‘Ship.* 


1 First brackets in CL (44-a) inserted by 
Act I of 1903, sec. 3; second inserted by 
Act X of 1914; third added by Act XXIV 
of 1917; and 4th added by Act XVm of 
1928. 

2 Inserted by A.O., 1937. 

3 Added by Act XXIV of 1917. 

4 Inserted by Act XVIII of 1928. 

5 01. (52-fl.) added by A.O.^ 1937. 


Cl, (45). — Cf, sec. 3 (11) of the Mad. 
Gentral Clauses Act (Mad. Act I of 1891). 
As to law now in force, $ee the Indian Ee- 
gistration Act (XVI of 1908). 

Cl. (47 ). — The provisions of sec. 20 to 24, 
infra, apply to rules defined in this sub- 
CUm C* M.-I — 87 


section. 

. Cl. (51).— C/. sec. 742 of the Merchant 
Shipping Act, 1894 (57 and 58 Viet., c. 60). 

Cl. (52).-%ee also definition of “in sub- 
scc. 58,” infra. See 32 0. 550=2 Cr.L.J. 
406. Mark by a person able to write. 78 I. 
0. 79. Meaning of signature. 50 0. 180. 
The writing of a word or expression as 
•Sahi’ at the foot of a document cannot be 
considered to be a ^mark* made by that per- 
son under sec. 3 (52), in the absence of 
proof that in fact the particular person was 
unable to write his own name. 14 Luck. 
393=1939 Oudh 96. 

Cl. (53).— 34 P.B. 1883. mere the 
personal law of the parties admits adoption 
the word ^son* will include an adopted son. 
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‘[(54-ff) 


Crown.'* 


‘suits by or against the Crown” and equivalent expressions shall 
include suits by or against the Seeretaiy of State, 
^nite by or against tie Secretary of State in Council, the Central Gov- 
™” ermnent, a Provincial Government or the Crown 

Representative :] 

(55) “swear,” with its grammatical variations and cognate expressions, 

^ „ shall include afarming and declaring in the case of 

persipns by law allowed to af5rm or declare instead 

of swearing: 

?[55-a) “United Provinces Act” shall mean an Act made by the Lieu- 

«TT„sf.;i TT, ,. .»+ tenant-Govemor of the North-Western Provinces and 

trniteaProTuices Aet. Provinces of Agra and 

Oudh) in Council under the Indian Councils Act, 1861, or the Indian Councils 
Acts, 1861 and 1892,] ®[or the Indian Councils Aet, 1861 to 1909,] ^[or the 
Gfovemment of India Aet, 1915,] ®[or by the Local Legislature or the Governor 
of the United Provinces under the Government of India Act,] *[or by the Pro- 
vincial Legislature or the Governor of the United Provinces under the Govern- 
ment of India Act, 1935 :] 

(66) “vessel” shall include any diip or boat 
or any other description of vessel used in navigation: 

(57) “wiU” diall include a codicil and every 
“■Win.” writiDg inaMng a voluntary posthumoils disposition 

of property: 

(58) expressions referring to “writing” shall be construed as including 
“Writmir ” ' references to printing, lithography, photography and 

other nwdes of representing or reproducing words in 
a visible form; atpd ^ 

(59) , 

cordug to the British calendar 
4 . (1) The definitions in section 3 of the following words and expres- 
. ^ . sions, that is to say, “affidavit”, “barrister,” 

7[# • • * •] “District Judge;” “father,” ■f[* * •] 
to previouB en- “immovable property”, “impri- 

somnent,’'’ * *], ‘‘magistrate”, “month”, “mova- 
ble property,” “oath,” “person,” “section,” “son,” “swear,” “will,” and 
“year,” apply, also, imless there is anything repugnant in the subject or context, 


Vessel.' 


''Tear.' 


“year” shaJl mean a year reckoned ac- 


LSG. c 

ici. (54-a) added by A.O,, 1937. 

2 Inserted by Act I of 1903, sec. 3. 

3 Inserted by Act X of 1914. 

4 Inserted by Act XXIV of 1917. 

5 Added by Act XVITE of 1928. 

6 Inserted by A.O., 1937. 

7 The words "British India”, "Govern- 
ment of India,” "High Court” and "Local 
Government” omitted by jAO., 1937. 

8 Words "'Her Majesty' or 'the Queen'” 
omitted by Act XVIII of 1919. 

ii 

Minor adopted son of deceased held to be a 
'defendant' and therefore entitled to com- 
pfflQsation under sec. 2 (1) (d) of the Work- 
men's Compensation Aet, 1923. 12 L. 50= 

1931 Lah. 661. 

Cl. (55). — 80 e oUo definition of '^affida- 
vit” and "oath” supra, sub-secs. (3) and 
(36), respectively, and as to oath, see the 
Indian Oaths Act (X of 1873). 

Cl. (56). — Cf» sec. 742 of the Merchant 
Shipping Mif 1894 (57 and 58 Viet., c. 60). 
IThis de^ition supplements the definition of 
ship in sub-sec. (51), wpra. See ako defi- 


nition of vessel in sec. 48 of the Xadian 
Penal Code, 1860 (Aet XLV of 1860), and 
in sec. 3 (4) of the Northern India Canal 
and Drainage Act (VIII of 1873) and in 
sec. 3 (/) of the Sea Customs Act (Vlil of 
1878). 

Cl. (57 ). — See the definition of ."will” in 
sec. 2 of the Indian Succession Act 
(XXXIX of 1925). Mere authority to 
adopt though revocable and taking effect on 
the death of a person, eannot be considered 
a will, though the document is styled a wHl. 
There must be a disposition of property in 
addition to the authority to adopt, if it is 
to be treated as a will 9 L.W. 385=49 I. 
G. 929. A mere direction for management 
of the property by a manager during mino- 
rity is not a disposition by a will. (Ibid,) 

Cl. (58). — Cf. sec. 20 of the Interpreta- 
tion Act, 1889 (52 and 53 Viet., c. 63). 

Cl. (59). — As to financial year,” see sub- 
see. 19, supra. Where the probabilities are 
not, and the evidence does not show, that 
the parties usually went by the Gregorian 
Calendar, provisions of sec^ 3 (59) do not 
apply. 1922 Nag. 265. 
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to all ^[Central Acts] made after the third day of January, 1868, and to all 
Regulations made on or after the fourteenth day of January, 1887. 

(2) The definitions in the said section of the following words and ex- 
pressions, that is to say, “abet,” “chapter,” “commencement,” “financial year,” 
“local authoirity,” “master,” “offence,” “part,” “public nuisance,” “register- 
ed,” “schedule,” “ship,” “sign,” “sub-section,” and “writing,” apply also, 
unless there is anji^ing repugnant in the subject or context, to aU ^[Central 
Acts] ind Regulations made on or after the fourteenth day of January, 1887. 

^[4-A. (1) The definitions in section 3 of the expressions “British India,” 
..... . . . “Central Act,” “Central Gfovemment,” “Central 

defew "to ^ Contro^ ^venue Authori- 

laws. ty, “Chief Revenue Authority, Crown con- 

tracts,” “Crown debts,” “Crown grants,” “Crown 
liabilities,” “Crown property,” “Crown Representative,” “Crown Revenues,” 
“Federal Government,” “Federal Railway Authority,” “Gazette,” “Govern- 
ment,” Securities,” “High Court,” “India,” “Indian law,” “Indian State,” 
“Official Gazette,” “Provincial Government,” and “suits by or against the 
Grown,” apply also, unless there is anything repugnant in the subject or con- 
text to all Indian laws. , 

(2) In any Indian law, references to the “Provincial Gtoveminent”_ or 
“Central Government” in any provision conferring power to make appoint- 
ments to the civil services of, or civil posts under, the Crown in India include 
references to such person as the Provincial Government or the Central Govern- 
ment, as the ease may be, may direct, and in any provision conferring power to 
make rules prescribing the conditions of service of persons serving His Majesty 
m a civil capacity in India, include references to any person authorised by the 
Provincial Government or tiie Central Government, as the case may/be, to make 
rules for the purpose. 

(3) The references in any Indian law to servants of or under, or to 
service of or under, a Government or a Province, to property of, or belonging 
to, or vested in, the Secretary of State in Council or a Government or a Pro- 
vince, and to forfeitures to a Government or a Province, shall be construed as 
references respectively to persons in the service of the Crown, to the service 
of the Crown, to property vested in the Crown and to forfeitures to the Crown.] 

General Buies of Construction. 

5. (1) Where any “[Central Act] is not expressed to come into operation 
- . . . „ . on a particular day, then it shall come into operation 

operation of -^fiiich it receives the assent of the 

Governor-General. 

^[(2) Where any “[Central Act] is reserved, under section 68 of the 
Government of India Act, 1915, “[or under section 32 of the Government 'of 
India Act, 1935,] for the signification of His Majesty’s pleasure thereon, then, 
if no later date is expressed, it shall come into operation, if assented to by Hia 
Majesty, on the day on which that assent is duly notified.] 

(3) Unless the contrary is expressed, a “[Central Act] or Regcdation 
shall be construed as coming into operation immediately on the expiration of 
the day preceding its commencement. 

® [6-A. Where ai^ Act made by the Governor-General under section 44 
„ . . . .. . of the Government of India Act, 1935, is not ex- 

eo?! operation on a particidM (ky, 
it shall come into operation on the date on which it is 
enacted by the Governor-General.] 


1 Substituted A.O., 1937. 

2 Added by ibid, 

8 Substituted by A.O,, 1937. 

4 Substituted by Act XXIV of 1917. 

5 Inserted by A.O., 1937. 


Sec. 5, Cl. (3). — Cf, sec. 36 (2) of tlie 
Interpretation Act, 1889 (52 and 53 Vic., c. 
63). 1939 A.L.J. 7=1939 AU. 154. As to 

power to make rules between the pasaing 
and commencement of an Act which does 
not come into force at once^ see see. 22, 
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6 , Where this Act, or any » [Central Act] or Regulation made after the 
commencement of this Act, repeals any enactment 
^ Effect lapew. hitherto made or hereafter to be made, then, unless a 

different intention appears, the repeal shall nob— 

(a) receive anything not in force or existing at the time at which the 
repeal takes effect; or 

(h) affect the previous operation of any enactment so repealed or any- 
thing duly done or siiffered thereunder ; or _ 

( 0 ) affect any right, privilege, obligation or liability acquired, accrued 
or incurred under any enactment so repesded; or 

(d) affect any penalty, forfeiture or punidiment incurred in respect of 
any offence committed against ary enactment so repealed; or 

(e) affeet any investigation, legal proceeding or lemedj in respect of aiyr 
such right, privilege, obligation, liability, penalty, forfeiture or punishment as 
aforesaid; and any such investigation, legal proceeding or remedy may be insti- 
tuted, continued or enforced, and any such penalty, forfeiture or punishment 
may be imposed as if the Repealing Act or Regulation had not been passed. 


LEG. EBP. 

1 Substituted by A.O., 1937. 


infra. Section applies only to offences and 
sentences passed under Acts which, came into 
force after General Clauses Act came into 
force. L.B.E. (1872-1892) 473; not to Acts 
and Begulations passed prior to passing of 
the Act. Bat. o7. See edso 9 KL.B. 49; 
1939 A.L.jr. 7=1939 All. 154. 


Sec. 6. — Cf. see. 38 of the Interpretation 
Act, 1889 (52 and 53, Vic., c. 03). As to 
the effect and application of the section, see 
15 B.D. 757=12 LJB. (Bev.) 351; 15 B. D. 
710. This section applies only to cases 
where the change in the law is the result of 
the repeal of an enactment and does not ex- 
tend where it is due to an addition to it. 13 


I.C. 264=5 SX.B. 184 (22 0. 767, FoU.)- 
See also 58 A. 495. According to sec. 6 the 
rights that have become secured under the 
old Act cannot be the subject of fresh re- 
examination in the light of subsequent legis- 
lation. 1939 A.L.J. (Supp.) 49=1939 E. 
D. 303. It is doubtful if an application 
for setting aside an ea! parte decree comes 
under a right of privilege under sec. 6. 37 

I.C. 292=101 P.R. 1916^. In the event of 
its being deemed to be a right, its acquisi- 
tion must be under the C. P. Code and not 
under the Limitation Act. (Ihid.) A 
vested right under the old Code which had 
been repealed by the new Code is saved by 
sec. 6 if the rig^ht had already vested be- 
fore the coining into force of the new Code. 
9 I.C. 337=14 O.C. 10; 8 Pat.L.T. 397. A 
new law of limitation or an amendment of 
such law cannot divest a person of a vested 
right under the old law. 1936 A.L.J. 1373 
=1936 All. 858. See also 20 O.W.N. 952= 
34 I.C. 27; 1 P.L.J, 214; 97 I.O. 607=1926 
Pat. 561. The Defence of R-oles are 
not a Central Act or a Begulation within 
the meaning of sec. 6, General Clauses Act 
and nothing in that Act nor r. 3 (1). De- 
fence of India Buies can extend the scope 
of sec. 6, General Clauses Act. 23 Pat. 
240=1944 P.W.N. 147=A.LB. 1944 Pat. 
217, 


Cl. (&). — ^An acknowledgment of liability 
only extends the period of limitation and 
does not confer title and is not a thing done 
within sec. 6 (h) of the Act. 35 All. 227= 
40 LA. 74=25 M.L.J. 131 (P.C.) (affirming 
32 A. 38=6 A.L.J. 931). 

Cl. (c). — ^Where an execution sale was 
hdd under the old 0. P. Code, 1882, the auc- 
tion-purchaser had a contingent right to sue 
for recoveiy of the purcliased mon^ in ease 
the judgment-debtor had no saleable inter- 
est. 45 I.C. 109=40 M. 1009. The right 
is not affected by the new provision of 0. 
21, B, 93 which negatives a right of suit in 
such a case. (Ibid,). An agreement execu- 
ted when Agra Tenancy Act II of 1901 was 
in force is not affected by the repeal of that 
Act. A document takes effect from the date 
of its execution, not of its attestation or 
registration. 14 L.E. 1O8 (Bev.)=17 B.D. 
83. 

Cl. (d). — Offence may be tried under re- 
pealed enactment if committed while the old 
Act was in force. 7 M.H.C.R. App. 89=1 
Weir 781. 

Cl. {e),-^See 58 AU. 495=160 1.0. 277= 
1936 A. 3. The rule laid down in sec. 6 (e) 
applies to those cases only, where an Act or 
Ordinance has been repealed by a subsequent 
enactment. It has no reference to tempor- 
aiy or expiring statutes which automatically 
lapse at a certain date, or on the happening 
of a certain contingency, without fresh le- 
gislation. 43 P.L.R. 103=1941 Lah. 175= 
I.L.B. (1941) Lah. 773. Trial of criminal 
cases 40 be in accordance with 1*0168 in force 
at time of commencement. 6 M. 836; what 
is a legal proceedings 16 C. 267; includes 
both judicial and ministerial. 15 0. 357. 
Sanction obtained before amendment of sec. 
195, C. P. Code, in 1923 — ^Amending Act 
abolishing provision as to sanction and revo- 
cation, effect of. See 91 I.C. 395=1925 M. 
911. An agreement executed when Act H 
of 1901 was in force is not affected by the 
repeal of that Act. A document takes effect 
from tlie date of its execution, not of its at- 
testation or regisiiration. 14 L.B. 108 (Bev.) 
=17 B.D. 83, It is contrary to the long 
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^ [6-A. Wliere any “ [Central Act] or Regulation made after the commenee- 
» 4 . 0^ this Act repeals any enactment hy ■which the 

teSl ^[Central Act] or Regulation was amend- 

or Eegolation. ed ^7 tbe express omission, insertion or substitution 

of any matter, then, unless a different intention ap- 
pears, the repeal shall not affect the continuance of any such amendment made 
by the enactment so repealed and in operation at the time of such repeaL] 

7. ( 1 ) In any ® [Central Act] or Regulation made after the commence- 


Serival of 
enactmeats. 


ment of this Act, it shall be necessary, for the purpose 
repealed reviring. either wholly or partially, any enactment 
wholly or partially repealed, expressly to state that 


purpose. 

(2) This section applies also to all ® [Central Acts] made after the third 
day of January, 1868, and to all Regulations made on or after the fourteenth 
day of January, 1887, 

®[ 8 . ( 1 )] Where this Act, or any * [Central Act] or Regulation made after 

* « 4 _ 4 > ill® commencement of this Act, repeals and re-enacts, 

ces mth or without modification, any provimon of a 

^ former enactment, then references in any other enact- 

ment or in -any instrument to the provision so repealed shall, unless a different 
intention appears, be construed as references to the provision so-re-enacted, 

^■[ (2) Where any Act of Parliament repeals and re-enacts, with or with- 
out modification, any provision of a former enactment, then references in any 
® [Central Act,], or in any Regulation or instrument to the provision so repealed 
shall, unless a different intention appears, he construed as references to the 
provision so re-enacted.] 

9. ( 1 ) In any ^ [Central Act] or Regulation made after the commencement 


LEG. BEE. 

1 Added by Act XIX of 1936. 

2 Substituted by A,0., 1937. 

3 Re-numbered as see. 8 (1) and el. (2) 
added by Act XVIII of 1919, 

established practice of the Board to enter- 
tain appeals which have no relation to ex- 
isting rights created puiported ito be 
created; the Ju^cial Committee would 
therefore decline to hear arguments as to the 
validity of an Act which has, since the deci- 
aaon of the Court below, been repealed and 
cannot, therefore, be brought into operation 
— Such an appeal is of no practical interest. 
1939 MAV.N. U2=1939 P.C. 53 (P.C.). 

Secs. 6 and 30 : Applicability to tem- 
POBiVRY Ordinances. — ^No doubt the General 
Clauses Act would certainly be applicable to 
the two Ordinances 2 and 10 of 1932 but 
sec. 6 is applicable to a case where a pre- 
vious Ordinance has been ‘^repealed” by a 
subsequent Ordinance or by a subsequent 
Act and would not necessarily apply to a 
case where a temporary Ordinance automa- 
ticaUy expires after the period, during 
which it is in operation, is over. Hence 
although see. 30 malses the Act applicable to 
the Ordinances, sec. 6 has no application to 
such temporary Ordinances. (1933 CaL 280, 
Dist.) 1933 A.L.J. 875=1933 All. 669 (F.B.). 

Sec. 6-A. — ^Effect of the section on sec. 7 
of the Criminal Law Amendment Act. See 
(1938) 2 M.L.J. 863. 

Sec. 7. — Cf, sec. 11 -of the Interpretation 
Act, 1889 (52 and 53, Vic., c. 63). 

Repeal of a Repealing Enactment, Ef- 


fect OP. — ^The mere repeal of a Repealing 
Act or the repealing portion of a Repealing 
Act does not, by itself, revive the original 
Act or the repealed portion thereof. 1 
Weir 783=7 M.H.C.R. App. 8. See also 
6 M. 336; 25 G. 333. The repeal of a 
statute repealing a certain enactment does 
not revive the repealed enactment. The 
law on this point as embodied in see. 7 of 
Act X of 1897 is the same as in England. 
25 C. 333=2 C.W.N. 11 (12 M. 94; 14 B. 
381, Ref. and Appr.). 

Sec. 8.— G/, sec. 38 (1) of the Interpre- 
tation Act, 1889 (52 and 53 Viet, c, 63). 
See a similar provision in sec. 3 of the Code 
of Criminal Procedure (V of 1898). An 
amending section cannot be said to take re- 
trospective effect so as to validate a pend- 
ing action which would otherwise be barred 
under the old section. 35 C.W.X. 1147. An 
order of Government delegating its powers 
under a rule of the Bef ence of In^a Act to 
District Magistrates is not an ^^instrument” 
or an enactment within the meaning of sec. 
8 (1) of this Act. A delegation cannot 
therefore be deemed to cover the delegation 
of such powers as might thereafter be 
brought into existence for the first time by 
re-enactment of the rules. 46 Bom,L.R. 495 
=AJ.R. 1944 Bom. 259. 

Sec. 9. — This section would not apply in 
toms to a deci-ee or order of Court, but it 
is desirable that for the sake of uniformity 
the same interpretation' should be given 
to an expression occtuiing in a judicial 
order as would be given to it in a statute. 
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of this Act, it shall be sufficient, for the purpose of 
Oommenc^mt and ter- excluding the first in a series of days or any other 
zunatiaa of time. period of time, to use the word “from” and, for the 

purpose of including the last in a series of days or any other period of time, to 
use the word “to”. 

(2) This section applies also to all ^[Central Acts] made after the third 
day of January, 1868, and to all Begulations made on or after the fourteenth 
day of January, 1887. 

10. (1) yhiere, by any * [Central Act] or Begolation made after the 
computatioii of time. commencement of this Act, any act or proceedmg is 

' dmected or allowed to be done or taken m any Court 

or office on a certain day or within a prescribed period, then, if the Court or 
office is closed on that day or the last day of the prescribed period, the act or 
proceeding shall be considered as done or taken in due time if it is done or 
on the next day afterwards on which th Court or office is open: 

Provided that nothing in this section shall apply to any act or proceeding 
to which the Indian Limitation Act, 1877, applies. 

(2) This section applies also to all ^[Central Acts] and Begulations made 
on or after the fourteenth day of January, 1887. 

11. Li the measurement of any distance, for llie purposes of any ^[Central 
Act] or Regulation made after the commencement of 
this Act, that distance shall, unless a different inten- 
tion appears, be measured in a straight line on a 

horizontal plane. 

12. Where, by any enactment now in force or hereafter to be in force, any 

^ ^ ^ ^ , , duty of customs or excise, or in the nature thereof. 

^ leviable on any. given quantity, by weight, measure 
or value of any goods or merchandise, then a like 
duty is leviable according to the same rate on any greater or less quantity. 

13. In all ^[Central Acts] and Regulations, 
Gender and ntimher. unless there is anything repugnant in the subject or 
context — 

(1) words importing the masculine gender shall be taken to include 

females; and ^ 

(2) words in the singular shall include the plural, and vice versa. 

^[13-A. In all ^[Central Acts] and Regulations, references to the Sove- 

„ . X A.V. « to Crown shall, unless a difiEerent inten- 

^ ^PP®3«rs, be construed as references to the Sove- 

; reign for the .time being.] 


Measurement of 
ces. 


distan- 


LEG. BEF. 

1 Substituted by A.0,, 19S7. 

2 Inserted by Act XVin of 1919. 


LL.B. (1938) Bom. 734=40 Bom.L.E. 
892=1938 Bom. 447. 

Seo. 10 . — See Madras General Clauses 
Act (Madras Act I of 1891), sec. 11. See 
2 Weir 200; 22 C. 176. This section is 
applicable to those cases where period of 
limitation h^ been given in the section and 
to the condition put in the decree. 41 A. 
47=48 I,C. 353. This section does not 
apply to the period of grace allowed by sec. 
31 (1) of the Limitation Act. 36 B. 268= 
12 I.C. 811’. When a certain day is fixed 
for comping Trtth an order of the Court 
the party ip entitled to have reasonable op- 
portunity of presenting his case or substan- 
tiating it in the proper course. 35 1.0. 650. 
• Sec* 10 does not . apply to an application 


under see. 54 of the Provincial Insolvency 
Act, though the same result achieved hy 
sec. 4 of the Limitation Act. 1933 M.W.N. 
1049. Sec. 10 applies to a case in which 
an act is allowed or ordered to he done hy 
an Act of the Legislature; it does not ap- 
ply to an act ordered to be done by a com- 
promise decree. 17 Pat. 191=19 Pat.L.T. 
825=1938 Pat. 451. As to applicability of 
section to petitions under Provincial liiSol- 
vency Act ^ee 1942 AX. J. 592 (FJB.) 

Sec. 11. — Cf. see. 34 of the Interpretation 
Act, 1889 (52 and 53 Vic., c. 63). 

Sec. 12. — ^As to definition of "enact- 
meut”, see sec. 3, sub-sec. (17), supra. 

Sec. 13: Words nr Singular Number,— 
The General Clauses Act provides that words 
in the singular shall include the plural and 
vice versa; this provision applies only where 
there is nothing repugnant in the subject or 
contejrt. 33 C. 292=10 C.W.N. 32. The 
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Powers and Functionaries, 

14. (1) Where, by any ^[Central Act] or Eegulation made after the 
Powers conferred to be commencement of this Act, any power is conferred 

exercisable from time to * * *], then, ^[unless a different intention 
time. appears,] that power may be exercised from time to 

time as occasion requires. 

(2) This section applies also to all ^[Central Acts] and Regulations made 
on or after the fourteenth day of January, 1887. 

15. Where, by any ^'[Central Act] or Eegulation, a power to appoint any 

. person to fill any office or execute any function is 

<auarTowS S- it is ottieW expre^ly 

offleio. vv » * provided, any such appointment, if it is made after 

, the commencement of this Act, may be made either 

by name or by virtue of ofSee. 

16. Where, by any ^[Central Act] or Eegulation, a power to make any 

Power to to in- ^PPointment is conferred, then, unless a different 

dude power to sriroend or intention appears, the authority having *[for the 
diamiii.. time being] power to make the appointment shall also 

have power to suspend or dismiss any person 
appointed ® [whether by itself or any other authority] in exercise of that power. 

17. (1) In any ^[Central Act] or Eegulation made after the conunence- 

of funotion- ™ent of this Act, it shall he sufficient, for the pur- 
aries. pose of indicating the application of a law to every 

person or number of persons for the time being 
executing the functions of an office, to mention the official title of the officer 
at present executing the functions, or that of the officer by whom the functions 
are commonly executed. 

(2) This section applies also to all ^[Central Acts] made after the third 
day of January, 1868, and to all Eegulations made on or after the fourteenth 
day of January, 1887. 

18. (1) In. any [Central Act] or Eegulation made after the commenee- 

Sucoessors. sufficient, for the purpose 

of indicating the relation of a law to the successors 
of any functionaries or of corporations having perpetual succestion, to express 
its relatiou to the functionaries or corporations. 

(2) This section applies also to all ^[Central Acts] made after the third 
day of Januaiy, 1861, and to aU Eegulations made on or after the fourteenth 
day of January, 1887. 

19. (1) In any ^[Central Act] or Eegulation made after the commence- 

^ , ... , . ment of this Act, it sliall be sufficient, for the purpose 

of expressing that a law relative to the chief or supe- 
rior of an office shall apply to the deputies or sub- 
ordinates lawfully performing the duties of that office in the place of their 
superior to prescribe the duty of the superior. 

(2) This, section applies also to all '‘[Central Acts] made after the third 
day of January, 1868, and to all Eegulations made on or after the fourteenth 
day of January, 1887. 


LEG. BEE. 

1 Substituted by A.O., 1937. 

3 Omitted by ibid, 
s Xuserted by Hid. 

4 Inserted by Act XVm of 1928. 
s Substituted for “by it’ by ibid. 


word ‘‘person” in Cr. F. Code, sees. 234 and 
^9 does not include “persons”. 63 I.C. 449 


=19 AX.J. 798. 

Sao. 16 . — See similar provision in see. 39 
of the Code of Criming Procedure (V of 
1898). 

Ssc. 17 (1). — It is competent to an acting 
Magistrate to grant sanction for the pro- 
secution of an offence wherevw the pmna- 
ueut Magistrate could have done so. 42 1£ 
69=35 M.L.J. 736=49 LC. 161. 
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pTovisions as io OrdsTs, Bvles, etc., moAe under Enactments, 

20. Where, by any ^[Central Act] or Regulation, a power to issue any 

* [notification], order, scheme, rule, form or bye-law 
Oan^rnc^n of orders, conferred, then expressions used in the ®[notifiea- 

^ issued under enact- scheme, rule, form, or bye-law, if it is 

made after the commencement of this Act, shall, 
unless there is anything repugnant in the subject or context, have the same 
respective meanings as in the Act or Regulation conferring the power. 

21. Where, by any * [Central Act] or Regulation, a power to [issue noti- 

fications]® orders rules or bye-laws m conferred. 
Power to mato to in- then that power includes a power, exercisable in the 
dude power to add, to maTmev and subject to the like sanction and eon- 
ameud, rary or rescind, to add, to amend, vary or rescind any 

orders, rules or by- ws. * [notifications], orders, rules or bye-laws so ® [issued]. 

22. Where, by any ^[Central Act] or Regulation which is not to come 

into force immediately on the passing thereof, a 
Making of rules or bye- power is conferred to make rules or by-laws, or to 
laws and issuing of ordas Orders with respect to the application of the 

SS^eanf^otoit. ■ or Regulation, or mth reject to ^ Ae establish- 

ment of any Court or ofaee or the appointment of any 
Judge or ofScer thereunder, or with respect to the person by whom, or the tinie 
when, or the place where, or the manner in which, or the fees for which, any- 
thing’ is to be done under lie Act or Regulation, then that power may be exer- 
cised at any time after Ihe passing of the Act or Regulation; but rules, bye-laws 
or orders so made or issued diall not take effect tfil the commencement of the 
Act or Regulation. 

23. Where, by any ^[Central Act] or Regulation, a power to make rules 
Provisions applicable to or bye-laws is expressed to be given subject to, the 

maUng of rules or bye- condition of the rules or bye-laws being made after 
lavra after previous pnbli- previous publication, then the following provisions 
cation. gliall apply, namely: — 

(1) the authority having power to i^e the rules or bye-laws shall, 
before making them, publish a draft of the proposed rules or bye-laws for the 
information of persons likely to be affected thereby; 


LEG. BEP. 

1 Substituted by A.0,, 1937. 

2 Inserted by Act I of 1903, see. 3 — Cf. 
sec. 31 of the Interpretation Act, 1889 (52 
and 53, Vic., c. 63), and sec. 10 of the Madras 
General Clauses Act (Madras Act I of 1891). 

3 Substituted by Act I of 1903, sec. 3, 

4 Inserted by Act I of 1903. 

Sec. Si. — C f. sec. 32 (3) of the Interpreta- 
tion. Act, 1889 (52 and 53, Viet., c. 63). The 
Inspector of Factories approTlng a system 
of working a patieular factory can, under 
see. 21, cancel the approTsl. 59 I.C. 857= 
22 Cr.L.J. 153. But where an appeal is 
pending from the order of cancdlation, it 
is not desirable, so long as the appeal is 
pending, to institute a criminal prosecution 
in respect of the factory having been work- 
ed in contravention of the order of cancella- 
tion. 59 I.C. 857=22 Cr.L.J. 153. 

Sbo. 22,-^f, sec. 37 of t^ Interpretation 
Act, 1889 (52 sjnd 53, Vic,, e. 63). Where a 
notification was made under sec. 3 of the 
Provincial Insolvency Act of 1907 investing 
certain officer with certain powers, the same 
remains in force without a fre^ notification 


under the Act V of 1920, as sec. 3 has been 
re-enacted word for word in the new Act, 
SO I.C. 858=1925 C. 335. Where the ac- 
cused,^ who had kept in their compound a 
larger number of cattle than they were per- 
mitted to do under the bye-laws framed 
under sec. 142 (r) of the Municipal Act, 
were acquitted Uy the Magistrate on the 
ground that by sec. 10 of Act I of 1931, sec. 
142 (r) had been deleted, with the result that 
the bye-laws were no longer in force. Seld, 
that sec. 9 of Act I of 1931 re-enacted the 
provisions of see. 142 (r) in sec. 124 (a) of 
the Act and though no fresh bye-laws had 
been made under sec. 124 (a), the bye-laws 
made under see. 142 (r) shonld be deemed to 
have been made under the re-enacted provi- 
sions undent sec. 24 of the General Glauses 
Act (I of 1898) and so in force throughout 
and the acquittal of the accused was erro- 
neous. 11 B. 532=1934 B. 12. Subsequent 
passing of the Begistatiou Act, 1908— Effect 
— ^N'otification exempting agricultural leases. 
28 I.O. 577=12 A.L.J. 792. Notifications 
under earlier Acts continue in force by im- 
plication. 32 O.W.N. 576. 
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ContiiLuatloii of orders 
etc., issued under enact- 
menta repealed and re-en- 
acted. 


(2) the publication shall be made in such manner as that authority 
deems to be sufficient, or, if the condition with respect to previous publication 
so requires, in such manner as the Central Government or the Provincial 
Government prescribes; 

(3) there shall be published with the draft a notice specifying a date on 
or after which the draft will be taken into consideration ; 

(4) the authority having power to make the rules or bye-laws, and where 
the rules or bye-laws are to be made with the sanction, approval or concurrence 
of another authority, that authority also, shall consider any objection or sugges- 
tion which may be received by the authority having power to make the 
rules or bye-laws from any person with respect to the draft before the date so 
specified ; 

(5) the publication in the Official Gazette of a rule or bye-law purport- 
ing to have been made in exercise of a power to make rules or bye-laws after 
previous publication shall be conclusive proof that the rule or bye-law has been 
duly made. 

24. Where any ^[Central Act] or Regulatioon is after the commencement 
of this Act, repealed and re-enacted with or without 
modification, then, unless it is otherwise expressly 
provided, any ^[appointment, notification] order; 
scheme, rule, form or bye-law, ^[made or] issued 
under the repealed Act or Regulation shall, so far as 

it is not inconsistent mth the provisions re-enacted, continue in force, and be 
deemed to have been ^[made or] issued under the provisions so re-enacted, 
unless and until it is superseded by any ^[appointment, notification], order, 
scheme, rule, form or bye-law ^[made or] issued under the provisions so re- 
enacted ®[and when any ^[Central Act] or Regulation, which, by a notification 
under section 5 or 6-A of the Scheduled Districts Act, 1874^ or any like law, 
has been extended to any local area, has, by a subsequent notification, been 
withdrawn from and re-extended to such area or any part thereof, the provi- 
sions of such Act or Regulation shall be deemed to have been repealed and re- 
enacted in such area or part within the meaning of this section] . 

Miscellaneous. 

25. Sections 63 to 70 of the Indian Penal Code and the provisions of the 

Becoverr of fines Criminal Procedure for the time being in 

^ ■ force in relation to the issue and the execution of 

warrants for the levy of fines shall apply to all fines imposed under any Act, 
Regulation, rule or bye-law, unless the Act, Regulation, rule or bye-law contains 
an express provision to the contrary. 

26. Wliere an act or oniission constitutes an offence under two or more 
Provision as to offences enactments, then the offender shall be liable to be 

prmisliable under two or prosecuted and punished under either or any. oS those 
more enactments. enactments but shall not be liable to be punished 

twice for the same offence. 


LEG. REP. 

1 Substituted by A.O., 1937. 

2 Inserted by Act I of 1903, see. 3. 
8lnsoi*ted by Act XVTE of 1914 — Cf. sec, 

18 of the Madras General Glauses Act 
(Madras Act I of 1891). 

4 Repealed Jby A.O,, 1937. 


Sec. 24. — ^An ordinance is not an enact- 
ment and an ordinance wliich lias expired, is 
not an enactment wbicb is repealed. A.I.R. 
1941 Rang. 1. As to the applicability and 
scope of sec. 24, see also 43 Bom.L3. 99= 
1941 Bom. 100 (sec. 24 would come into 
operation where a Central Act or Regulation 
Cm. C M.-I— 88 


lias been repealed and re-enacted, and nei- 
ther a Central Act or Regulation woifid in- 
clude a rule made under an Act. 1941 Bom. 
100 ). 

Sec. 25 . — See now sec. 386, et seq of the 
Code of Criminal Procedure (Act V of 
1898). See L.B.R (1893-1900) 385; L.B. 
R. (1898-1900) 494; 1 L.B.R. 150: Mere 
temporary rights of a tenant-at-Tpill to reap 
the produce as tenants are not ^'immovable 
property.” 1 L. 567=58 I.C. 321. Sec. 25 
if controls Sugarcane Act — ^Power of Court 
to award •imprisonment in default of pay- 
ment of fine. See 17 PatX.T. 806. 

Sec. 26, — ^As to definition of “offence?', 
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post. 


27 . Where aiiy'^[Cteiitral Act] or Eegulation made after the commence- 
of service by “6^* f Act authorizes or requires any docu- 
* ^ meiit to be served by post, whether the expression 

“serve"’ or either of the expressions, “give” or 
^‘send” or any other expression is nsed, then, unless a different intention 
appears, the service shall be deemed to be effected by properly addressing, pre- 
paying and posting by registered post, a letter containing the document, and 
unless the contrary is proved, to have been effected at the time at which the 
letter would be delivered in the ordinary course of post. 


28 . 

Citation of enactments. 


(1) In any ^[Central Act] or Eegulation and in any rule, bye-law, 
instrument or document made under, or with refer- 
ence to any such Act or Eegulation, any enactment 
may be cited by reference to the title or short title (if any) conferred thereon 
or by reference to the number and year thereof, and any provision in an enact- 
ment may be cited by reference to the section or sub-section of the enactment 
in which the provision is contained. 


LEG. REP. 

1 Substituted by A.O., 1937. 

see sub-see. (37) of sec. 3. L, B. R. 

218 Where an act is punishable 

under a special law and also under a general 
statute, the offender can be proceeded with 
under either or both, but cannot be punished 
twice for .the same act. Where there is 
nothing in the special Act to exclude the 
operation of the general criminal law, it 
cannot be inferred that there was an inten- 
tion on the part of the legislature to exclude 
it. 53 A, 642=1932 A. 18. Where the ac- 
cused was found in possession of a stolen 
revolver without licence, there is no legal 
bar to his being charged and convicted for 
two offences, one under sec. 411 of the Penal 
Code and the other under sec. 19 of the 
Arms Act. The offence under the latter 
section is the possession of a revolver with- 
out licence; that under the former is the 
possession of an article knowing it to be 
stolen. It is immaterial thaj; the article in 
both eases happens to be a revolver. 1933 A. 
L.J. 523=1933 A. 461. Where an act for 
the abetment of which conviction takes place 
is not a separate offence under the Penal 
Code but is an offence exclusively under the 
Salt Act, 1882, sec. - 26 of the General 
Clauses* Act is inapplicable. 1930 O. 497. 

to^ permissibility of separate prosecu- 
tions in respect of different charges, see 
(1944) 1 M,L,J. 120. 

Criminal Trial. — ^No two punishments 
can be inflicted for the same act, though 
under two enactments. 76 1.0. 689=25 Cr. 
LX 225. See 33 Bom.LJR. 648=1931 

B, 409 ; 53 A. 642; 1941 M.W.K 765 (con- 
viction under sec. 352, Penal Code and sec. 
3 (12) of Madras Town ETuisances Act). 
But the Court can impose a sentence of im- 
prisonment in default of payment of fine 
imposed for breach of a statutory rule. 58 

C. 1293 "-35 C.W.N. 865. Where a special 
enactment deals with an offence similar to 
the offence which is dealt with by"* a general 
enactment it does not follow that the provi- 
sions of the general enactment are repealed 


to that extent. 18 Cr.L,J, 992=42 I.C. 608. 
The prosecution in such a case may lie 
under either but not both of those enact- 
ments. 42 I.C. 608 (22 C. 131 at 139, Dist.) 
Where a person illeg*dly sold a certain quan- 
tity of opium and retained possession of the 
residue after the sale, separate sentences 
for possession and sale under the Opium 
Act and the Bihar and Orissa Excise Act do 
not contravene sec, 26 of the Act. 44 I.C. 
974=3 P.L.J. 433, Where one Act consti- 
tutes two offences), separate punishment for 
each offence can be inflicted only if both 
offences are against the same law. 1 P.L.J, 
373 =38 1.0. 433. Section has no applica- 
tion if the offences are distinct. 138 I.O. 
491=1932 M. 53‘7, When the petitioner has 
been convicted for disobeying a previous 
notice to produce a child for vaccination, he 
(*annot once more be convicted on the same 
facts under the same sub-section for failure 
to comply with a second notice to discon- 
tinue his' breach of the previous notice. 131 
LC. 156=1931 Mad. 181=60 M.L.jr. 299. 
Offence falling under see. 24 of Cattle Tres- 
pass Act, 1871, and also under sec. 380, I. 
P. Code — ^Procedure. See 1930 M.W.N. 529 
=1931 M. 18. 

SiTc, 27.— C/. sec. 26 of the Interpretation 
Act, 1889 (52 and 53, Vie., c. 63), See 24 
I.C. 437=16 Bom.L.E. 204. 

Presumption regarding Letter sent by 
Post. — Sec. 63, Income-tax Act is to be read 
along with sec. 27, General dauses Act. The 
words "unless the contrary is proved” in 
sec. 27 refer both to the service and the 
tim'e. Consequently, when a notice has been 
posted properly addressed and pre-paid in a 
register cover, the presumption raised even 
as regards the service is not coneluslye but 
is rebuttable. 54 All. 548=1932 Ai.J. 409 
=1932 AU. 374. 

Sec. 28. — Cf. see, 35 of the Interpreta- 
tion Act, 1889 (52 & 53 Vic., c. 63). Short 
title has been conferred on the XTnrepealed 
General Aci^ of .the Govemor-Genei^ in 
Council which had previously no ^ort title 
— Stse The Indian Short Titles Act (XIV of 
18971. 
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(2) In this Act and in any ^[Central Act] or Regulation made after the 
commeneement of this Act, a description or citation of a portion of ari ftt h c r 
enactment shall, unless a different intention appears, be construed as including 
the word, section or other part mentioned or referred to as forming the begin- 
ning and as forming the end of the portion comprised in the description or 
citation. 


29. The provisions of this Act respecting the construction of Acts, Regula- 
tions, rules or bye-laws made after the commencemeni; 
of this Act shall not affect the construction of any 
Act, Regulation, rule or bye-law made before the com- 
mencement of this Act, Regulation, rule or by-law made after the commenee- 
ment of this Act. 


Saving for previous enact- 
ments, mles and bylaws. 


®[S0. In this Act, the espression ^[“Central Act”] wherever it occurs, 
, .... * except in section 5, and the word ‘Act’ in clauses (9), 

section 3 and in section 
25 shall be deemed to include an Ordinance made and 
promulgated by the Governor-General under section 23 of the Indian Councils 
Act, 1861] [or section 72 of the Government of India Act, 1915] *[or section 
42 or section 43 of tiie Government of India Act, 1935].* 

SO-A. [• • • •]. Rep. by A.O. 1937. 

31 [#**•• • •]. Eep. by A.O. 1937. 


THE SCHEDULE. 


BepecHed hy Act I of 1903, 8. 4 avd 8eh, HI. 


OOmVENTIOH IMPLEMENTING ACT, (XIV OP 1986). 

[27<A Oetoler, 1936. 

An Act to implement Article 28 of the Geneva Convention of the 
21th day of July, 1929. 

Whereas India was a signatory to the International Convention for the 
Amelioration of the Conditions of the Wounded and Sick in Armies in the 
Field, drawn up in Geneva and dated the 27th day of July, 1929 ; 

And whereas it is necessary to provide for thei discharge of the obl^a- 
tions imposed by Article 28 of that Convention in ^ far as provision has not 
been made by the Geneva Convention Act, 1911 ; 

It is hereby enacted as follows : — 

av *4*1 1- (1) called The Geneva 

Short title and . CONVENTION Impiementing Act, 1936 . 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

2. No person shall use for the purposes of his trade or business or for 
Prohihitioii of use of imi- other purple whatsoever any sign eonstitul^ 
tations of emblem of Bed ^ coloTiraDle imitation of the heraldic emblem of the 
Cross on white gromid* red cross on a white ground formed by reversing the 

federal colours of Switzerland. 


LEO. BEE. 

1 Substituted by A.O., 1937. 

2 This section was. inserted by Act XVII 
of 1914. 

3 Inserted by Act XXIV of 1917. 

4 Inserted by A.O., 1937. 


Sec. 29. — Cf, sec. 40 of the Interpretation 
Act, 1889 (52 and 53 Viet., c. 63). 

Secs. 30 aitd 6: ApmcABiLiry — Tem- 
POEART Ordinances.— ETo doubt the General 
Clauses Act would certainly be applicable to 
the two Ordinances 2 and 10 of 1932y but 


sec. 6 i’s applicable to case where a previous 
Ordinance has been “repealed” by a subse* 
quent Ordinance or by a subsequent Act and 
would not necessarily apply to a caee where 
a temporary Ordinance antomaticaUy e3q>ir- 
ed after the period, during which it is in 
operation is over. Hence although see. 30 
makes the Act applicable to the Ordinances, 
sec. 6 lias no application to such temporary 
Ordinances. (1933 Cal. 280, Diet.) 145 I.C. 
683=34 Cr.L.J. 1030=1933 AJiJT. 875= 
A.LE. 1933 All. 669 (FH.). 
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8. No person shall use for the purposes of his trade or bnsiness the 
proMbition of use of heraldic, emblem of the white cross on a red 
amWflm of TOito Cross OH ground, being the federal colours of Switzerland, or 
red- ground or imitations any sign constituting a colourable imitation of that 
thereof. heraldic emblem. 

4. Any person contravening the provisions of S. 2 or S. 3 shall be puniidi* 
able with fine which may extend to fifty rupees, and 
Penalty. when such contravention is committed by a company, 

association or body of individuals, then, without pre- 
judice to the liability of such company, association or body, every member there- 
of who is knowingly a party to the contravention shall be liable to the like 
penalty. 

6. No Criminal Court shall take cognizance of any offpee puni^ble 
Previous sanction for under this Act except with the previous sanction of 
prosecution. the [Central Government] ^[* *], 

6. Nothing in the foregoing sections shall affeete the right of any person, 
to continue to use for a period of two years from the 
. commencement of this* Act any sign or emblem which 

it was not unlawful for him to use at the commence- 
ment of this Act. 


THIS GLANDERS AND FARCY ACT (XIII OF 1899).2 
, [20fA March, 1899. 

[Rep. in parts by Acts is of tgio ; lo of 1914 ; and is of igsy'; and Amended by Acts . 
II of 1901 ; 9 of 1930 and 38 of igso). 

An Act to consoUdaie a/nd amend the law relating to Glanders and Farcy, 

Whereas it is expedient to consolidate and amend the law relating to 
Glanders and Farcy; It is hereby enacted as follows: — 

, , . 1. (l)This Act may be called The Glajtoebs 

Short title and arient ^ 

(2) It extends to the whole of Britidi India; *[• * •]. 

2. (1) In tWs Act, unless there is anythii^ repugnant in the subject or 
DefinilSon of “diseased.” context, “diseased” means affected with glanders or 

farcy or any other dangerous epidemic disease among 
horses which the Provincial Government may, by Notification in the Offieud 
Gazette specify in this behalf ®[* *]. 

(2) The provisions of this Act relating to horses diaH apply also to 
’[camels], asses and mules. 


LEG. BEP. 

iThe Tvords “or the Local Government” 
emitted by the A,0., 1937, 

2 For Statement of Objects and Eeasons, 
iBe Gazette of India, 1898, Pt. V, p. 353; 
Eor Beport of the Select Oomhuttee, see ibid. 
p. 51: for Proceedings in Council, see ibid,, 
1898, Pt. VI, p. 394; ibid., 1899, Pt. VI, pp. 
25, 86 and 119. 

This Act has been dedared to be in force 
In the Sonthal Parganas by the Sonthal 
Parganas Settlement Begulation, 1872 (HI 
of 1872), as amended by the Sonthal Parga- 
nas Justice and Laws Regulation, 1899 (III 
of 1899), B. & 0. Code, VoL L 

It has been extended, under sec. 3 of the 
British Baluchistan Laws Begulation, 1913 
(II of 1913), to British Baluchistan, see 
BaL Code. 

It has been extended under sec. 3 of the 
Angul Laws Regulation, 1913 (HI of 1913), 
to the Angul District, see B. and O. Code, 


3 The word “and” and sub-section (3) 
were repealed by sec, 3 and Seh. 11 of the 
Repealing 'and Amending Act, 1914 (X of 
1914). 

*For notification under this sub-section 
as amended by Act XI of 1901, as regards 
the Naini Tal, Dehra Dun and Saharanpur 
Districts, see Gazette of India, 1902, Pt. I, 
p. 30; as to “Surra” for Bombay City, setp 
1904, Pt. I, p. 948. 

For notification declaring- ^QLiymphangitis 
Epizootica” and '^urra” to be dangerous 
epidemic diseases within the TwpnTiiTig of 
sec. 2 (1), see Gazette of India, 1910, Pt. I, 
p. 669; as to Poona Cantonment, see ibid., 
1904, Pt. I, p, 948; as to certain local areas, 
see Gazette of India, 1906, Pt. I, p, 205. 
Seh also different Local Rules and Orders. 

5 Certain words were repealed by the Re- 
pealing Act, 1927 (Xn of 1927). 

«This word was inserted by sec. 2 of the 

Glanders and Farcy (Amendment) Act, 1920 
flir nS loom ' ' 
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Application 
local areas bj 
Government. 


of Apt to Provincial Government may, by 

Provincisa iiotifieation* in the Official Gazette, apply this Act or 
any provision of this Act to any local area, to be 
specified in such notification, within the province. 

(2) In any such notification the Provincial Govenunent may further 
direct that the Act or any provision so applied shall apply in respect of 


(ff) aU or any of the diseases mentioned or specified in a notification 
under section 2, sub-section (1), 

(5) all animals ox any class of animals mentioned in section 2, sub-sec- 
section (2).] 

4. (1) When this Act has been so applied to a local area, the Provincial 

Provincial Govenmwnt to Government may, by notification in the Official 
appoint Injectors, G^ette, appoinr such persons as it thinks fit to be 

Inspectors under this Act and to exercise and per- 
fora, within the whole of the local area or such portions thereof as it may pres- 
cribe, the powers conferred and the duties imposed by this Act on such officers. 

(2) Every person so appointed shall be deemed to be a public servant 
within the meaning of the Indian Penal Code. 


Power 

search. 


of 


6. Within the local limits for which he is so appointed, any such Inspec- 
^ tor as aforesaid may, subject to such rules as the 
^ Provincial Government may make in this behalf, 
enter and search any field, buUdii^ or other place 
for the purpose of ascertaining whether there is therein any horse which is 
diseased. 


6. Within auch limits as aforesaid, the Inspee- 
Powm of sfflzuie. tor may seize any horse which he has reason to be- 

lieve to be diseased. 

7.. (1) On any such seizure as aforesaid, the Inspector shall cause the 
Horse to be 1 ,^ horse seized to be examiued as soon as possible by 

Veterinary Practitioner. such Veterinary Practitioner as the Provincial Gov- 
ernment may Appoint in this behalf: 

Provided that, when the Inspector is also a Veterinary Practitioner so 
appointed, he may make the examination himself. 

(2) For the purposes of the examination, the Veterinary Practitioner 
may submit the horse to any test or tests which the Provincial Gk>vemmeut may 
prescribe. 

Horse to bo destroyed if 8. (1) If the Veterinary Practitioner certifies 

diseased: otherwise in writing that the horse is diseased, the Inspector 
rentored. cause the same to be immediately destroyed: 

Provided that, in the ease of any disease other than glanders or farcy, 
horses certified to be diseased as aforesaid may, subject, to any rules® which the 
Provincial Government may make in this beh^, be either destroyed or other- 
wise treated or dealt witib as the Veterinary Practitioner may deem necessary. 

(2) If, after completing ^e examination, the Veterinary Practitioner 
does not certify that the horse is diseased, the Inspector shall at once deliver 
the same to the person entitled to the possession thereof. 


LSG* SJSF. 

1 This section was substituted by sec. 3. 
Act IX of 1920.^ 

sFor such notification^ see difterent Local 
Buies and Orders. 

3 For instances of Notifications under this 
section^ see different Local Buies and 


Orders. 

4 For notifications appointing Veterinary 
Practitioners, see different Local Buies 
and Orders. 

5 For j'uch rules, see different Local Buies 
and Orders. 
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9. (1) When any diseased horse has been in any building, shed or other 
enclosed place, or in any open lines, the Inspector may 
When hcffse leased, 3^ notice to the owner of the building, shed, place 

or or to the person in c^rge, toof, directing 
Tiim to have the same dismfeeted and the mtemal fit- 
tings thereof or such other things found therein or near thereto as the Provin- 
cial Government may by rule prescribe, destroyed. 

(2) On the failure or neglect of such ower or other person as aforesaid 
to comply with the notice within a reasonable time, the Inspector shall cause the 
building, shed, place or lines to be disinfected and the fittings or other things to 
be destroyed, and the expense (if any) thereby incurred may be recovered from 
the owner or other person as if it were a fine. 

10. The owner or any person in charge of a 
Owner or person in diseased horse shall give immediate information of 
diarge of diseased horse to the horse being diseased to the Inspector or to such 
give notice. authority as the Provincial Government may appoint^ 

in this behalf. 


11 . 


Frcdiibition against re- 
noval, withont license, of 
horse which has been with 
diseased horse. 


12 . 


Vexatious entries, 
ches and seizures. 


No person in charge of any horse which has been in the same field, 
building or place as, or in contact with, a diseased 
horse, shall remove such horse except in good faith 
for the purpose of preventing infection, or under a 
license to be granted by the Inspector and subject to 
the conditions of the licence. 

(1) Whoever, being an Inspector appointed imder this Act, vexati- 
ously and unnecessarily enters or searches any field, 
Wlding or other place, or seizes or detains any horse 
on the pretence that it is diseased, shall be pumshable 
with imprisonment for a term which may extend to six months, or with fine 
which may extend to five hundred rupees, or with both. ^ 

(2) No prosecution under this section diall be instituted after the expiry 
of three months from the date on which the offence has been committed. 

13. Whoever refuses or neglects to comply with any notice issued by the 
Inspector under section 9, or removes any horse in 
contravention of section 11, shall be punishable with 
imprisonment for a term which may extend to one 
month, or with fine which may extend to fifty rupees, 
or with both. 

14. (1) The Provincial Government may make 
rules to carry out the purposes and objects of this 
.4.ct. 


' Penalty for refusing to 
comply with notice under 
section 9, or for removing 
horse contrary to section II. 


Power to make roles 


(2) In particular and without prejudice to the generality of the foregoing 
power, such rules as aforesaid may — 

(a) regulate entries, searches and seizures by Inspectors under this Act; 

(b) regulate the use of tests and the isolation of horses, subjected there- 
to, and provide for recovering the expense of detaining, isolating and testing' 
horses from the owners or persons in charge thereof as if it were a fine; 

(c) regulate the destruction or treatment, as the case may be, of horses 
certified under section 8 to be diseased and the disposal of the carcases of dis- 
eased horses; 

(d) regulate the disinfecting of bufidings and places in which diseased 
horses have been, and prescribe what things found therein or near thereto shall 
be destroyed; and 

(e) rebate the grant of licenses under section 11 and the conditions on 
which those licenses wbali be granted. 

LEG. REF. diScTcnt Local Buies and Orders. 

iFor officers appoiuttd under sec. 10; see 



S. 88 ] The GovERitMENT of India Act, 1935 . 703 

(3) All rules under this section shall be published in the local official 
Gazette, and, on such publication, shall have effect as if enacted by this Act. 

(4) In making any rule under this section, the Provincial Government 
may direct that a breach of it shall be punishable with imprisonment for a term 
which may extend to one month, or with fine which may extend to fifty rupees, 

15. Any Veterinary Practitioner may be ap- 
pointed by the Provincial Government to be both 
Inspector and Veterinaiy Practitioner for -all or anj’ 
of tihe purposes of this Act or of any rule thereunder. 

16. No suit, prosecution or other legal proceed- 
ing shall lie against any person for anythit^ which is, 
in good faith, done or intended to be done under this 

I 

17. [Repeal ] . Repealed ly S. B and Seh . II 0 / iJie BepeaUny and Amend- 
ini Act, 1914 {X of 1914). 

SCHEDULE. 

[Bepedled by S. 3 and Sch. II of the Repeodmg and Amending Act, 1914 
(Xof 1914.)] 


Appoistment of same per- 
son to be both Inspector 
and veterinary praettiionera. 


Protecstion to persons act- 
ing under Act. 


THE GOVEBSMENT OF INDIA ACT, 1935. 

(26 Geo. V, Ch. 2.) (Extbacts.) 

PAET ni. F 

CHAPTER IV. 

[N.B. — See cdso 3 and 4, Gteo. VI, Ch. 5, see. 4.] 

Legislative Powers op Governor. 

88 . ( 1 ) If at any time when the Legislature of a Province is not in ses- 
sion the Governor is satisfied that circumstances 
mS otSZ SiS yMch render it necessary for him to t^e im- 

recess of Legidatuxe, mediate action, ne may promulgate such ordinances 

as the circumstances appear to him to require: 


Sec. 88: Ordinances during Eecess. — 
Dealing ^th the Ordinances tinder this sec- 
tion it was said: are dealing with 

ordinances made upon the 'advice of Minis- 
ters. They are ordinances made in the field 
of special responsibility by the Governor, 
which are the kind of Ordinances that woiQd 
be made here by the Government in a time 
of emergency as to which the Government 
of the day has to obtain parliamentary ap- 
proval within a given time. I think the real 
check is the check of ministerial responsibi- 
lity to the Provincial Conncih These ordinan- 
ces are made upon the advice of Ministers 
who are themselves responsible to the Pro- 
vincial Council.” (Par Del>, Vol. 299, Col, 
1532.) 

Secs. 88, 89: Governor's Ordinance, — 
The Governor-General is the sole judge as 
regards the exercise of his powers and he 
is not bound to give any reasons for pro- 
mulgating an ordinance such as the Crimi- 
nal Law Amendment Act of 1935, which 
when once promulgated becomes a lawful 
Act. 48 L.W. 813= (1938) 2 M.L,J. 863. 
See also 1943 Pat. 24 (P.B.)=22 Pat. 160; 
1943 Bom. 169=45 Bom,L.E. 323=I.L.B. 
(1943) Bom. 331. 19*43 Cal. 285=44 Cr.L. 

J. 673. See also notes under sec. 240. 
Cases under Govt, of Burma Act.— The 


Court uill not inquire whether circumstan- 
. ces in fact existed which rendered immedi- 
ate action necessary before the promulgation 
of an ordinance. "That i» for the Governor 
to decide. The Court should not assume 
the burden of deciding for what purpose the 
action was necessary. Where in an ordin- 
ance the purpose is expressed to be that of 
enabling the Governor satisfactorily to dis- 
charge certain functions the Governor is the 
only judge of that. 1941 Kang.L.E. 101= 
193 LC, 114=1941 Rang. 49. An ordin- 
ance duly promulgated has the same force 
and effect as an Act of the Legislature. 1941 
Rang.L.R. 101=1941 Rang. 49. 

Ordin.vnce — Promulgation — Date. — 
Promulgation of an ordinance without doubt 
connotes the fact of making the public 
aware of the existence of the new law. Pro- 
mulgation of a -new law takes place through 
the medium of the Official Gazette. 'It is 
wrong for the notifications which appear in 
the (razette when an ordinance is first pub- 
lished therein to say, as they do: ^ "The 
Governor has promifigated the following or- 
dinance”; they should say "The Governor 
hereby promulgates the following ordinan- 
ces.” An ordinance therefore is promulga-t- 
ed on the date on which it is published in 
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Provided that the Governor — 

(tf) shall exercise his individual judgment as r^peots the promul^lion 
of any ordinance under this section, if a Bill containing the same provisions 
would under this Act have required his or the Governor-General’s pievious sanc- 
tion to the introduction thereof into tiie Legislature ; and 

(6) shall not without instructions from the Governor-General, acting in 
his discretion, promulgate any such ordiaance, if a Bill containing the same 
provisions would under this Act have required the Governor-General’s previous 
sanction for the introduction thereof into the Legislature, or if he would have 
deemed it necessary to reserve a Bill containing the same provisions for the con- 
sideration of the ^vemor-General, 

(2) An ordinance promulgated under this section shall have the same 
force and effect as an Act of the Provincial Legislature asssented to by the 
Governor, but every such ordiaance — 

(o) shall be laid before the Provincial Legislature and shall cease to 
operate at the expiration of six weeks from the reassembly of the Legislature 
or, it a resolution disapproving it is passed by the Legislative Assembly and 
agreed to by the Legislative Council, if any, upon the passing of the resolution 
or, as the case may be, on the resolution being agreed to by the Council: 


the Gazette. 193 LC, 91=1941 Rang. 5. 

Ordinances — Promulation — Publica- 
tion — Relation between.— Promulgation 
and publication in the OjBlcial Gazette are 
not synonymous. There is a distinction bet- 
ween the two. Publication in the Official 
Gazette is not sme qm mn of promulgation 
though it is a record that promulgation has 
taken place and a means of announcing the 
fact to the widest possible circle of indivi- 
duals. Reading of an ordinance by the 
speaker to the House of Representatives is 
sufficient promulgation. 1941 Bang.L.R. 101 
=193 LO. 114=1941 Rang. 49, 

Ordinances — Preamble— Desirability. — 
It is not legally necessary that an ordinance 
should have a Preamble setting out that the 
Governor is satisfied as required by the 
terms of the section and also the purpose 
for which the ordinance is promulgated. 
Legally all that is necessary is that the Gov- 
ernor should declare that he promulgates 
the, ordnance; but the adoption of this 
suggestion might make for the better under- 
standing by the public of the reason and 
necessity for the issue of an ordinance. 1941 
Rang,L.R. 101=193 1.0. 114=1941 Rang. 
49. 

Governor's pqwees — Scope op — Ordinan- 
ces— Implication UNDERLYING. — ^The Gov- 
ernor's functions are capable of being exer- 
cised in any of three different ways. Some 
are exercisable in his discretion which means 
that he need not ask for the aid or advice 
of his Ministers at aU; a second group is 
exercisable, notwithstanding 4:he advice of 
Ministers, in the exercise of his individual 
judgmexst; and a third group is exercisable 
under the guidance of his Ministers. Mat- 
ters which are said to fall within the indivi- 
dual judgment of the Governor may fall 
within the^ second and third group according 
to the opinion formed by the Governor as 
to the course which he should take. Where 
therefore^ an ordinance issued is expressed 


it is implied that an opinion has been form- 
ed by the Governor and an individual judg- 
ment has been exercised by him. 1941 Rang. 
L.R. 101=193 I.C. 114=1941 Rang. 49. 
Whether ordinance has retrospective opera- 
tions, see 1941 Rang.L.R. 321=1931 Rang. 
151. 

High Court, ip can go into question as 
TO AN ordinance BEING WITHIN OR OUTSIDE 
THE POWERS OP THE GOVERNOR.— High Oourt 
is not precluded from enquiring whether an 
ordinance promulgated by the Governor is 
or is not within Ms powers. The Court can 
go into the question whether any provision 
or an ordinance promulgated is or is not 
void, on the ground that such provision, if 
it had been enacted in an Act of the Legis- 
lature would not have been valid. 193 I.C. 
91=1941 Rang. 5. Ordinance — ^Duration — 
Computation of time. See 1941 Bang. 49= 
1941 Rang.L.R. 101. 

The rationale and necessity for the power 
conferred by this section was thus explain- 
ed on b^Mf of the Government to the 
committee of the House of Commons. 

"TMs Bill sets up substanially Provincial 
autonomy, and the administration is carried 
on by Ministers. The Committee has 
already passed a clause which places on the. 
Governor certain special responsibilities. 
Obviously, you cannot place special respon- 
sibilities on a man unless you give Mm the 
means of fulfilling those responsibilities. Go 
far as executive action is concerned, and 
any executive action taken is in Mb name, he 
can. of course, act in Ms individual judgment 
or discretion if the BUL empowers him to do 
so, but, obviously also, if you look at the 
special responsibilities placed upon him, oc- 
casions may arise where, in order to fulfil 
those responsibilities, it is necessary for him 
to proceed by ordinance. Therefore, every- 
one on the Committee, 'wherever he sits, and 
whatever Ms general views about democracy, 
must agree that, granted that these speciM 


s. 89] 
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(J) shall be subject to the provisions of this Act relating to the power 
of His Majesty to disallow Acts as if it were ^n Act of the Provincial Legisla- 
ture assented to by the Governor; and 

(c) may be withdrawn at any time by the Governor. 

(3) If and so far as an ordinance under this section makes any provi- 
sion which would not be valid if enacted in an Act of the Provincial Legislature 
assented to by the Governor, it shall be void. 

89. (1) If at any time the Governor of a Province is satisfied that circum- 
stances exist which render it necessary for him to 
Power of Governor to take -immediate action for the purpose of enabling 
rwpcct to satisfactorily to discharge his functions in so far 
certain subject. as he is by or under this Act required in the exercise 

thereof to act in his discretion, or to exercise his indi- 
vidual judgment, he may promulgate such ordinances as in his opinion the cir- 
cumstances of the case require. 

(2) An ordinance promulgstted tinder this section shall continue in 
operation for such period not exceeding six months as may be specified therein, 
but may by a subsequent ordinance be extended for a' further period not exceed- 
ing six months. 

(3) An ordinance promulgated under this section shall have the same 
force and effect as an Act of the Provincial Legislature assented to by the Gov- 
ernor, but every such ordinance — 

(a) shall he pbject to the provisions of this Act relating to the power 
of His Majesty to disallow Acts as i£ it were an Act of the Provincial Legida- 
ture; 

(5) may be withdrawn at any time by the Governor; and 

(c) if it is an ordinance extending a previous ordinance for a further 
period, shall be communicated forthwith through the Governor-General to the 
Secretary of State and shall be laid by him before each House of Parliament. 

(4) If and so far as an ordinance under this section makes any provision 
which would not he valid if enacted in an Act of the Provincial Legidature, it 
shall be void ; 

Provided that for the pu^oses of the provisions of this Act relating to 
the effect of an Act of a Provincial Legislature which is repugnant to an Act of 


vernor, it is quite clear thaty in order to ful- 
fil tbem, it may he necessary for him to pro- 
ceed by Ordinance. Therefore, it would be 
quite wrong to pnt the responsibility npon 
him and not to confer the Ordinance-mak- 
ing power. The Committee having passed 
Clause 52 and the other Clauses ^Tiug the 
Governor special responsibilities, that must 
be unanswerable.” (Par. Beh. Vol. 299, Cot 
1542.) 

Under the Government of India Act, 1919, 
sec. 72 the power of promulgating Ordi- 
nances 'was vested only in Governor-General 
and Provincial Governors had no such 
power. If any such ordinance was needed for 
any particul^ Province, it had to be passed 
by the Governor-General. Where a detenu^s 
application for habeas corpus is dismissed, 
but subsequently he is released by the Gov- 
ernment on their own initiative in spite of 
the dismissal of the habeas corpus applica- 
tion it must be held that there is no longer 
any pending matter in which leave can be 
granted to appeal to His Majesty in Coun- 
cil. I.L.R. (1944> Kax. (P.C.) 1 p=(1944) P. 
L.J. 11=57 L.W. 212 (1)=A,I.R. 1944 P. 
C. 22= (1944) 1 M.L.J. 155 (P.O.). Act does 
not empower the High Court to interfere 
Cr.CM.^I -89 


with a conviction and sentence passed in a 
criminal trial, apart from the appellate or 
revisional powers which it possesses under 
the Or. P. Code. I.L.R. (1944) Nag. 728= 
1944 P.L.J. 190=1944 N.L.J. 280=A.LB. 
1944 Nag. 286. 

Sec. 89; 'Assume to himseub* aui ob 
ANY OF THE POWERS." — ^“In the event of a 
breakdown of the constitutional machinery, 
the Governor is not bound to take over the 
whole Government of the Province and ad- 
minister it himself on his own undivided res- 
ponsibilty. The intention is to provide also 
for the possibility of a partial breakdown 
and to enable the Governor .to take over 
part only of the machinery of Government, 
leaving the remainder to function according 
to the ordinary law. Thus the Govemor 
might, if the breakdown were in the legisla- 
tive machinery of the Province alone, still 
carry on the Government with the aid of his 
Ministers, if they were willing to support 
him; we are speaking of course of sudi a 
case as the refusal of the Legislature to 
function at all, and not merely of lesser 
conflicts or disputes betwten it and the Go* 
vernor.” (J.P.C. Report para. lOJ). 
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the Federal Legislature, an ordinance promulgated under this section tiiall be 
deemed to be an Act of the Provincial Legislature -which has hep reserved for 
the consideration of the Governor-General and assented to by hun. 

(5) The functions of the Governor under this section diall be exercised 
by him in his discretion but he shall not exercise any of his powers thereunder 
except with the concurrence of the Governor-General in his discretion: 

Provided that, if it appears to the Governor that it is impracticable to 
obtain in time the concurrence of the Governor-General, he may ^promulgate an 
ordinance -without -the concurrence of the Govemor-Gteneral, but in -t^t case the 
Governor-General in his discretion may direct the Go-vemor to withdraw the 

ordnance and -the ordinance shall be withdrawn accordingly. 

• # # • • 


' 90. (1) If at any time it appears to the Governor that, for the purpose 

of enahling him satisfactorily to discharge his fwc- 
Power of Governor in gQ ^s he is by or under this Act required 

S^t^Acts^™***^*** exercise thereof to act in his discretion or to 

exercise his individual, judgment, it is essential that 
provision should be made by legitiation, he may by message to the Chamber or 
Chambers of the. Legislature esplain the circumstances which in his opinion 
render legislation essential and either — 

(a) enact forth-with as a Governor’s Act •& Bid containii]^ such provi- 
sions as he eonsidera necessary ; or 

, (h) attech to his mess^ a draft of the Bill which he considers neces- 
sary. * 

(2) Where the Gkivemor takes such action as is mentioned in paragraph 
(h) of the preceding sub-section, he may, at any time after the expiration of one 
month, enact, as a Governor’s Act, the Bill proposed by him to the Chamber or 
Chambers either in the form of the draft communicated to them, or -with such 
ammdments as he deems necessary, but before so doing he ^all consider any 
address which may have been presented to him -within the said period by the 
Chamber or either of the Chambers with reference to the Bill or to amendments 
suggested to be made therein. 

(3) A Governor’s Act shall have the same force and effect, and tiiall be 
subject to disallowance in the same manner, as an Act of the Provincial Legisla- 
ture assented te by the Governor and, if and so far as it makes any provision 
which would not be valid if enacted in an Act of that Legislature, shall be void: 

Provided that, for the pu^oses of the provisions of this Act relating to 
tile effect of an Act of a Provincial Legislature which is rept^nant to an Act of 
the Federal Legislature, a Governor’s Act shall be deemed to be an Act reserved 
for thciconsideration of the Governor-General and assented to by hi m. 

'■ (4) Every Governor’s Act shall be communicated forth-with through the 
Govemor-Gteneral to the Secretary of State and shall be laid by him bef oro each 
House of Parliament. 

(5) The functions of the Governor under this section shall be exercised 
by him in his discretion, but he shall not exercise any of his powers thereundm: 
except with the concurrence of the Governor-General in his discretion. 

• • * • • . 


to 


OHAPTEE VI. • ‘ 

Pro-visions m oasb or Failure: of Constitutional Maghinrrt. 

93. (1) If at any -time the Governor of a Fro-vince is satisfied that a situa- 
tion has arisen in whidh -the government of the Pro- 
-vince cannot be carried on in accordance -with the 
provisions of this Act, he may by Proclamation — 

^ (a) declare that his factions tiiall, to such extent as may be specified 

in the Proclamation, be exercised by him in his discretion; 

(i) ^sime to hhnself all or any of the powers vested in or exercisable 
by any Provincial body or authorily ; 


Power of Governor 
issue Frodamation. 
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and aiiy snch Proclamation may contain such incidental and consequential provi- 
sions as may appear him to be necessary or desirable for giving effect to the 
objects of the Proclamation, including provisions for suspending in whole or in 
part the operation of any provisions of this Act relating to any Provincial body 
or authority; 

Provided that nothing in this sub-section shall authorize the Governor 
to assume to himself any of the powers vested in or exercisable by a High Court, 
or to suspend, either in whole or in part, the operation of any provision of this 
Act relating to High Courts. 

(2) Any such Proclamation may be revoked or varied by a subsequent 
Proclamation. 

(3) A Proclamation under this section — 

(a) shall be communicated forthwith to the Secretary of State and shall 
be laid by him before each House of Parliament; 

(&) unless it is a Proclamation revoking a previous Proclamation, i^aU 
cease to operate at the expiration of six months: ^ 

Provided that, if and so often as a resolution approving the continuance 
in force of such a Proclamation is passed, by both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in force for a further period of 
twelve months from the date on which under this sub-section it would othepiM 
have ceased to operate, but no such Proclamation shall in any case remain in 
force for more than three years. 

(4) If the Governor, by a Proclamation under this section, assumes to 
himself any power of the Provincial Legislature to make laws, any law made 
by him in the exercise of that power shall, subject to the terms thereof, continue 
to have effect until two' years have elapsed from the date on which the Proclama- 
tion ceases to have effect, unless sooner repealed or re-enacted by Act of the 
appropriate Legislature, and any reference in thfe Act to Provincial Acts, Pro- 
vincial laws, or Acts or laws of a Provincial Legislature shall be construed as 
including a reference to such a law. 

(5) . The functions of the Governor under this section dbiall be exercised 
by him in his discretion and no Proclamation shall be made by a Governor under 
this section without tlj.e concurrence of the Governor-General in his discretion. 

# # ♦ * • 


102. (1) Notwithstanding anything in the. preceding sections of this 

* chapter, Federal Le^slature diall, if the Governor- 

Power of Federal Legis- General has in his discretion declared’ by Procl^a- 
lature to legislate if referred to as a “Proclamation of 

Emergency '0 that a grave emergency exists where- 
by the security of India is threatened, whether by 
war or internal disturbance, have power to make laws for a Province or any 
pert thereof with respect to any of the matters enumerated in the Provincial 
Legislative List: 


Sec. 102. — ^“Emergency” means something 
in existence which calls for immediate ac- 
tion. 44 Cr.L.J. 673=1943 Cal. 285. 

The official report of the Pro- 
ceedings of the House of Lords can be ac- 
cepted as proof that the proclamation of 
emergency made by the Q-o-vernor-General 
under see. 102 has been approved by the 
House, 75 C.L.jr. 90=(1942)r P.L.J. (H.p.) 
180=1942 Cal. 464. 

State op Emergency — Governor-General 
— Sole judge : Per Niyogi^ J , — ^The 
Govcrnor-Gfeneral is the sole judge of 
whether a state of emergency exists 
and therefore it must he assumed that 
there was an emergency when he de- 
clared that there was. The Goveraor-Gen- 


eral is not bound to gi've any reason for pro- 
mulgating an Ordinance. It is sufficient for 
him to declare that an emergency has arisen 
to enable him to issue 0£nance. I.L.B. 
(1943) Nag. 73=6 F.L.J. (H.O.) 53=1943 
N.L.X 16=A.IJt. 1943 Nag. 36; 22 Pat, 
565=1943 Pat. 348=24 PatJL..T. 302. 

When comes into operation : Per 
Niyogi, J, — Sec. i02 comes into play when 
the security of India is thr^tened. 
There may be war or internal disorders but 
the existence of either factor is neutral un- 
less either one or the other becomes a 
menace to the security of India and gives 
rise to a grave emergency. As sec. 102 con- 
templates a threat to w security* srisixig 
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Provided that no Bill or amendment for lie purposes aforesaid dial! 
be introduced or moved "without the previous sanction of the Governor-General 
in his discretion, and the Governor-General shall not give his sanction u^ess 
it appears to liifn that the provision proposed to be made is a proper provision 
in view of the nature of the emergency. . 

(2) Nothii^ in this section shall restrict the power of a Provincial 
legislature to make any law which undw this Act it has power to make, but 
if any provision of a Pro'vincial law is repugnant to any provision of a Federal 
law which the Federal Legislature has under this section power to make, the 
Federal law, whether passed before or after the Provincial law, shall prevail, 
and the Provincial law shall to the extent of the repi^nancy, but so loi^ as 
the Federal law continues to have effect, be void. 

(3) A Proclamation of Emei^eney— 

(o) may be revoked by a subsequent Proclamation; 

(&) shall be communicated forth"with to the Secretary of State and 
shall be laid by him before each House of Parliament; and 

(c) ghqU cease to operate at the expiration of six months, unless before 
the expiration of that period it has been approved by Resolutions of both Houses 
of Parliament. 

(4) A law made by the Federal Legislature which that Legitiature 
would not but for the issue of a Proclamation of Emergaicy have been compe- 
tent to make shall cease to have effect on the expiration of a period of sis 
months after the Proclamation has ceased to operate, except as respects things 

done or omitt^ to be done before the expiration of the said period. 

• • * . • • 

' PART X. 

CHAPTER n. 

Ctvm Services. 

• GeneroZ Provisions. 

240. (1) Except as expressly provided by this 
' Tenure of office of per- -^ct, eveiy person who is a member of a civil service 
sons employed in dvil capa- of "^e Crown in India, or holds any civil post under 
dties in India. the Crown in India, holds office during EEs Majes- 

ty’s pleasure. 


from either of the two factory in the ab- 
sence of other, the word occurring 
between “war” and "internal disturbances” 
in sec. 102 cannot be read as "and” although 
it is conceivable that both factors -may 
come into operation at one and the same 
time. (1943) Nag. 73=1943 NX.J. 

16=A.LB. 1943 Nag. 36. . 

and /cT'.— The Civil Courts 

in India have inherent jurisdiction to en- 
quire into the validity of any laws passed by 
tile Indian Legislature or by the Provincial 
Legislature. The Legislatures in India are 
constituted under the Gk^vemment of India 
Act, 1935, and their powers are circumscri- 
bed by the limits imposed by that Act. Their 
laws are therefore subject to scrutiny by the 
High Courts in a manner in which the laws 
passed by the British Parliament are not. 
The Governor-General has been invested with* 
powers in certain specified drcxunst&ices to 
enact laws or to mahe and promulgate ordi- 
nances sub ject to certain conditions; but his 
legislative power- is no greater than that of 
the Indian Legislature. The High Court 
therefore has authority to enquire into the 
Talidity of the Special Oruninal Courts Or- 
■.dinance. I.L.B. (1943) Nag. 73=1943 NX. 


J. 16=A.I.B. 1943 Nag. 36. Seie also 45 
Bom.L.B. 323; 1943 Pat. 245 (S.B.). 

Seo. 240: Tenure of Office of Civil 
Servants. — This section reproduces in sub- 
^ance the provisions of sec. 96-B of the 
Government of India Act, 1919. The slight 
variations in the language of the opening 
words of this section compared with the old 
section serve to emphasise that the tenure 
of alL civil services is at pleasure^ if ever it 
was open to doubt. The use of the words 
"subject to the provisions of this Act and 
the rules made thereunder” before specify- 
ing the tenure gave rise to the argument in 
V&nJcaia JRao v. Secretary of State, (1937) 
1 M.li.’J. 529=64 LA. 55, that the Statute 
gave servants of the Crown a right enforce- 
able by action' to hold ofSlce in accordance 
with the rules and that they could only be 
diszuiissed as provided by Ihe rules and in 
accordance with the procednre prescribed 
thereby. Their Lordships of the Judicial 
Committee negatived this contention observ- 
ing: "Sec. 96-B in express terms states that 
office is held at pleasure. There isf there- 
fore no need for the implication of this term 
and no room for its exdusion. The argu- 
ment for a limited and special Und of em- 
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ploynieat dtuisg pleasure but mtb an a^ded 
contractual term that the rules are to be 
observed is at once too artificial and ioo far- 
reaching to commend itself for acceptance”. 
(See Venkata 22ao v. Secretary of State, 
(1937) 1 M.L.J. 529 (535) =64 LA. 55). The 
omission of those words from the section 
makes it clear that the tenure is an unquali- 
fied one at pleasure. The exceptions provi- 
ded for in the opening words relate io the 
office of Judges of the High Courts and the 
Federal Court, and of the Auditor-General 
of India and the Auditor-General of Home 
Accounts whose tenure of office is during 
good behaviour and who are removable only 
on the ground of misbehaviour or infirmity 
of mind or body if the Judicial Committee 
of the Privy Council on reference bmng 
made to them by His Majesty report that the 
official ought in 'any such ground to be re* 
moved. It is a fundamental principle, bas- 
ed on public policy, that the Crown should 
have the unfettered discretion to remove a 
public servant at pleasure, and even a con- 
tract to engage him. for a fixed term, if there 
be no statute law authorising it, would not 
be available to him, such a contract being 
void as against public policy. This power to 
dismiss at will can only be controlled by a 
statute but cannot be abridged or controlled 
by rules or regulations of service, even if 
those rules or regulations are framed under 
powers given by a statute. Consequently, 
the dismissal or discharge of a civil servant 
in violation of the Fundamental Buies 
would not entitle him to an appeal to the 
Civil Court but would leave him to appeal 
only to the administrative authorities. 42 
C.W.N. 1186=68 O.L.J. 320=1938 Cal. 759. 
See also 46 L.W. 242=1937 Mad. 777. A 
servant of the Crown in India holds his ap- 
pointment at the pleasure of the Crown and 
is liable to dismis^l at the will and pleasure 
of the Crown, notwithstanding a contract to 
the contrary, unless the Crown has deprived 
itself of its prerogative in some way ex- 
pressly recognised by lawy nor can an action 
for wrongfrd dismissal be entertained even 
though a special contract be proved. A 
refusal to employ a person to whom employ- 
ment has been offered does not stand on a 
different footing, because the power to dis- 
miss an employee at pleasure involves the 
power to refuse to employ a person accept- 
ing an offer of employment. 39 Bom. L. B. 
807=1937 Bom. 449. The words ‘subject 
to the rules' appearing in sec. 96-B, of Gov- 
ernment of India Act, are not euperfiuous 
and infective. The section contains a sta- 
tutory and solemn assurance that the tenure 
of office hdd by servants of the Crown 
though at pleasure, will not be subject to 
capricious or arbitrary action but will be 
regulated by rule. The provisions for 
appeal in the rules are made pursuant to 
the principle so laid down. Bedress tWe^ 
fore in such cases is not obtainable from 
the Courts by action. It is eo even where 
there has been serious and complete 
failure to adhere to important and funda- 
mental rules, as for xostance in the case of 


a person who has been dismissed from 
service w^hout any investigation into the 
charge. The remedy of the person aggriev- 
ed does not bo by a suit in Court but by way 
of appeal of official kind. 64 LA. 55=1 L 
B. (1937) Mad. 532=1937 P. C 31=(193r) 

L. B, 35—1937 Bang. 89 fS B^• ifi*? T n 

Although by virtue of sec. 9e-B, a statutorv 
nght IS created betwem the Crown and tlw 
servant, it is not to be implied that anv 
provisions in Statute 23 of 1871, repu^ 
nant to the terms of the Statute creatiwr 
such r^ht are repealed or rendered i^ 
applicable to such a case. Statute of 1919 
does i»t confer right of addon to enforce 
the rules made thereunder. I.LJ8. 719371 

645= 

1937 P.C. 27= (1937) 1 M.LJ. 516 (P.O.). 
In a ease in which after Govenunmit 
official^ duly competent and duly autho- 
rised in that behalf, have arrived honestlT 
at one decision, their succeesois in 
after the decision has been ' acted upon 
and IS in effective operation, cannot mt- 
port to enter upon a reconsideration of the 
matter and to arrive at another and 
totally different decision. Where a Sub- 
Inspector of Police was gpranted an in- 
TOhd p^on by a competent authority and 
tta duly ceased to be in service, and the 
officer succeeding the authority, which had 
gt^itcu the pension, reconsidered the mstter 

the service. 

that the servant had suffered a wrong 
^korofore had every right to complain 
of the stoppage of pension as a brearii of 
rules relating to pensions. 64 IJl. 40=LL 
517=1937 P.C. 27=(1937) 

1 M.L.J. 515 (P.O.). B. 55 of the Civil Ser- 
vices (Classification, Control and Appeal) 
Ei^ which provides for the case of a d^ 
partmental inquiry into charges a gateyt a 
Government servant who is subject to the 
role, contains s safeguard to the effect that 
none of the graver penalties — iBimiiiMai ^ 
moval or reduction— which the authority 
competent under the role to depute some 
posed upon the person charged unless he 
has been given an adequate opportunity of 
defending himsdf. But the role does not 
state that the authority concerned shall it- 
self hold the inquiry. The authority is 
competent under the role to depute some 
Subordiuutc officer to bO'ld tbe inquiry. Tbe 
purpose of the rule is to enable a Govern- 
ment servant to defend hdms^ when his 
conduct is the subject of a charge which is 
to be departmentally investigated. And so 
long ae the conditions of the rule are fol- 
lowed, there is nothing prejudicial to the 
Govemmeiit servant in the circumstance that 
the inqmry is held not by the authority it- 
self which imposes the punishment but by 
some subordinate officer deputed by that 
authority for the purpose. 1937 M-WIL 
821=46 L.W. 531=1937 Mad. 735=(1937) • 

2 M.L.J. 189. See al'o 1937 Oudh 209; 44 
C.W.N. 79—71 C.L.J. 95. In so far as the 
provisions of B, 55 of tiie CWl Services 
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an individual to decide tow ^d when to 
do an act. A-I.R. 1944 Lat. 240, 

AUTHOEITY OP Secretary op State to 
remove person prom I.O.S.— Sec. 240 con- 
tains provisions ior the 
l)ers of a public service. The mt^tion of 
Paliament is to protect the members of 
those services against arbitia^ 

G-ovemment swayed by political maoonti^ 
or even political bias. These 
are a limitation on the power of 
to dismiss at pleasure and sub-sec. W 

beratdy coxteas tl« giSte 

the Crown. The Seeretaiy of Stole ^ 
therefore no anthority to remove a p^ron 
from the I.C.S.y it the 
or vilira vires. A.I.B. 19& 

The Secretory of State as the appointing 
autwW^ authority to remove a person 
from the Indian Civil Service. 
to dismiss is not resticted to 
Sder the Boyal Sign MannaL But it m 
on the Secretary of State for 
S to hold an.inquiry before 
the person from service. A.IB. 1944 Lah. 

^^DEPECaS IN PKOCaroOTE— COMTOill'TO ^ 

PEOT HAMPEBiNa OP DEPENOB. — A. defect to 
procedure wiE not hdp the ser^t .^ea _a 
Le enquiry be not in strict ^ormity witt 
the (^vil Service Enlea If however tto 
cumnlalive effect of ^ v^ous “ 

the hampering the defence the enquiry would 
^ bad.*^ A.£b. 1944 Lah. 240. 

Potthbe ENQOiKy— L egautt. — ^A s a rat- 
ter of law, a furthor enquiry in oontmitofara 
of a prior enquiry can be ordered. 

w^ ^ a membw of the Ihd^ ©vil 
Service was informed that the Punjab Gov- 
emment had decaded to hold a^a^entd 
wquiry under Buie 55 of ^ Civil ,^e» 
(Claasiflcation, Control md Appeal) 
toto his conduct, and the copies of the 
charges framed against him w^ also endoa- 
ed. He was asked to 
Statement of his defence,, which he did. ^ 
ojOScer, 8, was appointed to hold the depa^ 
mental enquiry who after m aki ng an 
submitted bis report to the Goyemm^t. This 
report was not disclosed to L 51 spite of has 
repeated requests for a copy of 
emment informed L that 8 who had held 
preliminary enquiry was unable to complete 
It and that its completion had been ^t™t- 
ed to another officer, JB, B informed L of 
this and a^ed the latter to arrange to meet 
him on a later date wh^ all the available 
materials would be gone into. L took up the 
- position that the enquiry against him w^ 
over and that if it was said to be mcomplete, 
he might be given a copy of the rej^rt of 
8 and the order of the Government thereoiu 
The Government refused to give either and 
persisted in that attitude to the very 
Then L met B and after protesting that he 
v?aa not being given adequate opportr^^ 
of defending, bimstlf as provided by Buie 
55 of the Civil Service Begtdatioiis, stat^ 
.what he had to say in to defend. B made 
Ms r(^ort which was sent on to the Pederai 


Public Service Commission together with 
some’' findings and recommendations ^ of the 
Punjab Government thefeon for their consi*- 
deration. The Punjab Government fns 
later informed that the commission concurred 
in the views of that Goyernment that L 
was unfit to be retained in the I.O.S. and 
that he be removed from service. Vs remov- 
al from the I.O.S. was notified in the Gazette 
and he was informed of his removal and 
given a copy of the letter from the Federal 
Public Service 'Commission. After carry- 
ing on some correspondence with the Gov- 
ernment in seeking to get redress, 1/ finally 
filed a suit for a declaration that the order 
of his removal from the I.O.S. waa not 
passed in due course of law and was wrong- 
ful, illegal and ultra vires of the Govern- 
ment. BeU (JaradacJiariar, J. d^eni- 
ing\ that L was wrongfully dismissed from 
the Indian Civil Service. 49 C.W.N.. (PB.) 
63 . 

Per 8perbS, CJ. {ZafrvBa Kham, J., con- 
curring) — ^The power of the Secretary of 
State to dismiss, after the coming into 
operation of the Constitution Act of 1935, 
members of the Indian Civil Service, who 
were appointed by the Secretary of State in 
Council prior to the commencement of Part 
TTT of the Act, is implied in the Constitution 
Act itself. Even othewise an exercise of 
the power of dismissal from one of His 
Majearty^s services by 'the principal Secre- 
tary of State concerned is the proper cons- 
titutional maimer in which the power of 
the crown should be exercised. The general 
rule of law is that except as otherwise pro- 
vided by statute, servants of the crown hold 
their appointments at the pleasure of the 
crown. Where in the case of any particu- 
lar servants of the crown, statutoiy limi- 
tations or qualifications on the right of 
rtigmiaaal are fouud in statutes in whixfii 
the general rule is not expressly enacted 
but left to have operation, if a^ all, only 
by implication, it is possible for Courte to 
hold that those limitations end qualifica- 
tions are mandatory and effective and 
breach of them gives rise to a cause of 
action. On the other hand, where such 
limitations and qualifications are foimd 
only in rules made under a statute, whiiffi 
whilst expressly enacting fihaU; seorvants of 
the crown hold office during His Majesty^s 
pleasure also provides that such tenure is 
subject to the provisions of the -rules made 
thereunder, none the less, breach of the pro- 
visions of such rule may afford no cause of 
action at all. Again it may also well be 
that any limitation or qualification on the 
power of the crown to dismiss its servants 
at wiil attempted to be imposed by con- 
tract or agreement between some authority 
purporting to contract on behalf of the 
Crown and that servant is not legally en- 
forceable and will give to the servant no 
eause of action if in fact he be dismissed 
in breach of any su(ffi agreement. There is no 
reason to confine the construcriou of the 
opening words of see. 240 of the Constita- 
tion Act ^Tixc^t “ espressly provided by 
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256 . No recommendation shall be made for the grant of magisterial powers 
„ ^ , 01^ of enhanced magisterial powers to, or the with- 

ristecy crimmal ma- ^rawal of any magisterial powers from, any person 

^ save after consultation with the District Magistrate 

which he is of the district in which he is working, or with the Chief Presidency 
Magistrate, as the case may be. 

***** 

CHAPTER T. 

GeNESAIi. 

270 . (1) No proceedings civil or criminal shall be instituted against any 
person in respect of any act done or purporting to be 
Indemnity for past acts. done in the execution of his duty as a servant of the 

Crown in India or Burma before the relevant date, 
except with the consent, in the case of a person who was employed in connection 
with the affairs of the Government of India or the affairs of Burma, of the Gover- 
nor-General in his discretion, and in the ease of a person employed in coimec- 
tion with the affairs of a Province, of the Governor of that Province in his 


discretion. 

tMa Act’’ to poyisions of the Act outside 
sec. 240 itself. The words are apt enough 
to mclude a limitation or qualiiicatiozi on 
what follows in sub-see. (1) by provisions 
found. 49 O.W.N. (E.B). 63=A.I.R 1945 

R 0. 47= (1945) RL.J. 129 (case law dis- 
cussed). 

Sec. 256: Proper authoritt directed 

•TO RE CONSULTED UNDER — ^NON-OOMPUANCE 
WITH DIRECTION — ^APPOINTMENT, IP RENDER- 
ED iNEPPECTivE. — -When it is' proposed to 
grant magisterial powers or enhanced 
magisterial powers to a person, the proper 
authority to be consulted iu pursuance of 
the direction contained in sec. 256 of the 
Constitution Act is the District Magistrate 
of the District, in which the person con- 
cerned is working at the time when the re- 
commendation is made, or the Chief Presi- 
dency Magistrate if the person concerned 
is at the time working under him. The ser- 
vices of 'a Magistrate were borrowed from 
another province, and on these being placed 
at the disposal of the Bengal Goverment, 
he was appointed Additional Presidency 
Magistrate at Calcutta. On a cont^tion 
that appointment was made without 
consulting the Chief Presidency Magistrate 
Calcutta, aud was therefore inedfective and 
inoperative. Meld, that in the circuznstanees 
the consultation should have been made with 
the District Magistrate of the District ^ in 
which the Magistrate concerned was working 
in his own province when the question of his 
appointment came under consideration. Meld, 
fwrther, that the direction laid down in sec. 
256 was directory and not mandatory, and 
non-compliance with it would not render^ an 
appointment otherwise xegutoly and validly 
made ineffective or inoperative. (1945) P* 
L.J. 103. 

Sec. 270: Indemnity for the past.— 
This section carries out the recommenda- 
tions of the Joint Parliamentary Commit- 
tee in Para. 283 of their Eoport. They 
stated: "The White- Paper proposes that 

there shall be a full indemnity against civil 
ft-nrt cziminal proceedings in respect of all 
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acts before the commencement of the Cons- 
titution Act done in good faith and done or 
purported to be done in the esceention of 
duty. In view of threats which have been 
made in cetaii^ quarters, especially against 
the Police, we think that it is justifiable 
to give this measure of protection' to men 
who have done no more than their duty in 
every difficult and trying circmnstances.” 
Explaining the section, it was stated in 
Parliament: "The section deals with past 
acts. It does not take the exact fom of 
an indemnity, but it is an indemnity 
of a kind. As far as the future 
is concerned, obviously it would not 
be right to give what would appear to be in 
any sense an indemnity in advance. There 
are no doubt special circumstances which 
make it desirable to have something in the 
nature of an indemnity. In regard to the 
future,' as I have indicated, obviously it 
would be very undesirable, and indeed 
wrong, to appear to be casting a doak in 
advance irrespective of the type of charge 
that might be made.” (Par, Deb, Vol,, CqI, 
877.) In regard to the future the protwtion 
is afforded by the next section, sec. 271. 

Secs. 270 and 271: Protection afforded 

TO PUBLIC SERVANTP— NATPRE AND EXT3EJNT 
OF. — Sec. 270 (1) aplies not only to criminal 
proceedings, but also to thA institution of 
civil proceedings. In the institution of 
criminal proceedings, the protection of 
public interests is the main concen, and it 
may well be left to the Local Government to 
determine the question of the expediency 
of a prosecution from that point of view. 
But \^en a citizen seeks a civil remedy 
against a public servant, the Legislature 
must he presumed to have been very cauti- 
ous in depriving the aggrieved citizens of 
redress in a Court of law, and any restrio* 
tions on such a remedy imposed in the in- 
terest of the public servant should not be 
lightly extended so as to unduly restricf; the 
remedy of the citizen. 50 L.W. 95=43 
O.Wr.N. (P.C.R.) 50=2 Ped.L.J. 153= 

1939 P.C. 43= (1939) 2 ILLJ. (Supp.) 23. 
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Sec. 270 is ver^ wide in its tenos and proM* 
bits the initiatiion of proceedings in respect 
of the acts described therein against all 
servants of the Crown, employed in conne- 
xion with the affairs of the Province, whe- 
ther they are "Gazetted OflS.cers” or not. 
184 I.C. 080=1939 Lah. 479. 

Per Niyoyi and Sen^ JJ. — ^If, a Crown 
servant acts in his official capacity 
under the orders of his superior offi> 
cer honestly thinking that it is his 
duty to obey him, he will be purporting 
to act in the execution of his duty even if 
his act is not justified or authorised by law, 
and he will be protected by sec, 270 (1) of 
the Act. I.L.R. (1944) Nag. 650=1944 P. 

L. J. 250=A.LK. 1944 Nag. 337. 

Per Niyogi and Digby, JJ. — Sec. 270 (1) 
accords protection to servants of the, Crovm 
employed in connection writh the affairs of 
the Government of India against proceedings 
instituted after that section came into force 
on the 1st April, 1937, in respect of acts 
done or purported to be done in execu* 
tion of duty before the relevant date, al* 
though the relevant date has not been fixed 
by His Majesty under sec. 320 (1) of the 
Act. I.L.E. 1944 Nag. 650=A.LiL 1944 Nag. 
337, The State could not be held liable for 
the improper conduct of public servants unless 
. of the Government or had been subsequent- 
ly adopted and ratified by it. (1944) 1 

M. L.J. 399=48 O.W.N. (P.B.) 85=57 L.W. 

410. It is quite obvious from a perusal of 
the various sections of Part X of the Gov- 
erxunent of India Act that crown services 
include the subordinate as well aa the supe- 
rior civil seviees and there is no warrant 
for holding that the chapter in general and 
sec. 270 in particular apply offiy to the 
case of the superior civil services. A mem'- 
ber of the Bombay Subordinate Medical 
Service id a servant of the crown and doing 
duty as such within the meaning of sec, 270, 
and therefore^ the consent of the Governor 
is necessaiy for his prosecution in respect 
of an act done by him in the execution of his 
duty as a servant of the crown. XL.B. 
(1938) Bom. 770=40 Bom.LJR. 825=1938 
Bom. 419, The word "duty” in sec. 270 is 
n^ necessarily confined to a legal duty. 
Civil servants who are Medical Officers are 
obnoiisly bound to obey the rule in the 
Medical Code, made for the guidance of 
such officers and it is their duty to obey 
them. I.L.B. (1938) Bom. 770=40 Bom.L3. 
825=1938 Bom. 419. “When the acts of the 
official trustee complained of are done dur- 
ing the course of administration of the 
trust as an ordinary trustee under sec. 7 
(1) (a) of the Official Tmst^ Act, Ms acts 
cannot be said to be done ^ the execution 
of his duty as a servant of the Crown' and 
bence the consent of the Governor is not 
necessary m respect of a suit aydnst suck a 
trustee for breaches in respect of a private 
trust. 1940 BangXB. 273=1940 Bang. 
207. See also 49 O.W.N, (PJfc.) 55= (194^ 
P.li.J'. 44. * ' 

A plea of want of the requisite consent 


under sec. 270, is unsustainable in the ease 
of a trial under the CSfiminal Law (Amend- 
ment) Ordinance, 1943,^ since the Governor* 
General has himself made and promulgated 
the Ordinance, for the e3q)ress purpose of 
setti^ up tribunals for the trial of persons 
mentioned in the 1st Schedule thereto. 23 
Pat. 457=1944 Pat. 378. 

"Purporting to be done”-— MEAniNG op 
—Test to find out.— The words "purport- 
ing to be done” in sec. 270 (1), must be 
given their full meaning. Clearly, used in 
their context^ they mean something more 
than “done”. There must be something in 
■the nature of the act complained of that 
attaches it to the official capacity of the 
person doing it. I.LH. (1941) Kar. 328= 
4 F.L.J. (H.O.) 383=1941 Sind 204. Per 
Bowla/nd, J, (Ohitfer). — ^If an act done by 
public officer is apparently an official act, 
its character as such will not changed 
by allegations that it was done in badfSth 
or that it had not that character which it 
purports to have. The applicability of the 
statute [sec. 270 (1)] depends on what the 
act pui^orts to be and is not affected by any 
allegations that the apparent state of 
things is not the real one. The aUegation 
that 8*11 official act was maliciously and cor- 
ruptly done will not derogate from its offi- 
cial character if it had that character, and 
what applies to the • attribution of malice 
or corrupt motive in the mind of a single 
officer applies no less where the same n)^ce 
is attributed to him jointly with others. 
The taking of cognizance of an offence on 
complaint, by a sub-divisional officer, whe- 
ther done ill good or bad. faith, is dearly an 
official act of that officer, purporting to be 
done in the execution of his duty as a Magis- 
trate. It is an act which he cannot do in 
any other capacity and one without which 
there can be no institution of a criminal pro- 
ceeding and it can form no foundation for 
a suit against him. 20 Pat. 417= (1941) P. 
W.N. 225=1941 Pat. 385. ^ 

Ch/lrge under Secs. 409 and 477-A, I. P. 
Code, against public servant — Consent of 
Governor.— The consent of the Governor 
would be pirma fade necessary in respect of 
the latter charge. The question whether or 
not the particular act ' complained of is one 
"purporting to be done in execution of his 
duty” as a public servant is substantially 
one of fact, to be determined with reference 
to the act complained of and to the atten- 
dant circumstances. 1939 P.W.N. 429=50 
L.W. 95=43 aW.N. (P.CB.) 50=I,L.E. 
(1940) Lah, 400= (1939) 2 M.L.J. (Supp.) 
23. S&s (Osd 1941 Sind 204. The office 
under sec. 408 or sec* 409, I. P. 0., is not 
one in respect of whidi the protection of 
sec. 270 of the Government of India Act 
be daimed. 49 O.W.N. (P.B.) 55= (1945) 
P.L.J. 44 (P.C.). See eOso 1942 A.M.L.J. 
73. (Theft of Government property). To 
attract the provision of sec. 270 (1) it was 
not sufficient merely to establish that the 
person proceeded against' was a public ser- 
vant and that "while acting as a public soP' 
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( 2 ) Any civil or eriminal proceeding instituted, -whethier before or after 
the coining into operation of this Part of this Act, against any person in respect 
of any act done or purporting to be done in the execution of his duty as a servant 
of the Crown in India or Burma before the relevant date shall be dismissed unless 
the Court is satisfied that the acts complied of were not done in good faith, 
and, where any such proceedings are dismissed, the costs incurred by the defen- 
dant shall, in so far as they are not recoverable from the persons instituting the 
proceedings, be charged, in the case of persons employed iu connectiou mth the 
Ainetions of the Governor-General in Council or the affairs of Burma, on the 
revenues of the Federation, and in the case of persons employed in connection 
with the affairs of a Province, on the revenues of that Province. 

( 3 ) For the purposes of this section — 

idle expression “the relevant date’’ means, in ration to acts done by 
persons employed about the affairs of a Province or about the affairs of Burma, 
the commencement of Part III of this Act and, in relation to acts done by persons 
employed about the affairs of the Federation, the date of the establishment of the 
Federation; 

references to persons employed in connection with the functions of the 
Governor-General in Coundl include references to persons employed in con- 
nection with the affairs of any Chief Commissioner’s Province; 

a person shall be deemed to have been employed about the affairs of a 
Province if he was employed about the affmrs of -^e Province as conslituted at 
the date when the act complained of occurred or is alleged to have occurred. 

yant, or taking advantage of his position as ant being the superior officer of tbe 2nd 
a public servant j be did certain acts; it must defendant, alleging that the 2nd defendant 
be established that the act compumed of purporting to act under the orders of the 
was an official act. The act of reeeivlDg jX- 1st defendant trespassed into the plaintiff's 
legal gratification could not be an act done premises and took away all the plaintiff’s 
or purporting to be done in the execution of account books wrongfuUy against his will 
duty, and the conviction of a station master and consent. The defendants raised a pre- 
by a special tribnnal of an offence under sec. liminary point that the suit was not main- 
161, I. P. 0. is not bad for want of consent tainable without the consent of the Gover- 
of the Governor General under sec. 270 (/)- nor-General under sec. 270 of the Govem- 
23 Fat. 517=48 C.W.N. (F.R.) 109=1944 ment of India Act. Seld, that the acts 
A.L.J. 258 =(1944) F.L.J. 167=A.1.B. 1944 alleged against the defendants were so 
F.C. 66= (1944) 1 M.L.J. 503 (F.O.). Sec. 270 closely connected with their position as In- 
(1) applies to prosecutions of officers of the eome-tax Officers as to make it impossible 
central services instituted during the transi- to say that they were not the kind of acts 
tional period under the Defence of India which are contemplated under the section, and 
Rules,, E. 81. (1944) r.L.J. 44=46 P.LJa. 130 sec. 270 of the Government of India Act 
=1944 Lah. 51 (F.B.). Charge of cheating operated as a bar to suit iu absence of the 
against Deputy Inspector of Schook^-Indn- consent of the Governor-General. 1942 I.T.B. 
cing District Educational Council by .false 413=55 L.W. 6875=1942 F.Ii.J. (H.C.) 151 
information to admit school to aid — Prose- =(1942) 2 M.D.J. 523=1943 MaA 167. 
ention— Sanction of Governor is necessary. A suit for damages for wrongful arrest 
191 I.G. 51=1940 M.W.N. 534=1940 Mad. alleged to have been made by police officers 
813. Postman misappropriating amount of (servants of the Crown) falls within the 
money by forging thumb impression of payee ambit of sec. 270 (2) of the Act, and the 
and returning form to Post Office — Charge onus of proving want fides in mak- 

under secs. 409, 467 and 471, I. P. Code — ing the arrest would lie on the plaintiff and 
Sanction of Governor-General is necessary, mit is not for the defendants to prove Txma 
1941 M. 38=52 L.W. 516=1940 M.W.N. fides, 55 L.W. 611 fl)=1942 F.L.X (H. 
ni6=(1940) 2 M.L.J. 564. S. 270 of the C.) 185= (1942) 2 M:.L.J. 417. Where the 
Government of India Act is intended to pro- charges against certain servants of the 
tect public servants for acts committed be- Crown not only stated that the alleged cri- 
fore the relevant date in respect of which min a l acts were done by them while they 
‘ proceedings may be j^arted against them, were engaged in the execution of their 
The motive with which the acts are done isj duties as such servants but they also showed 
‘immaterial. What has to be lool^d at is that their official capacity was involved in 
that' the offence must be in respect of an act the acts complained of as amounting to a 
done or purported to be done in execution crime. Held, that the consent prescribed 
of a duty, i,e., in the discharge of an offi- in sec. 270 was required for initiating pro- 
cial duty. Plaintiff brought a suit claim- ceedings against them. 184 LG. 680=1939 
Ung damages against two defendants who* Lah. ‘479. Under the rules framed by the 
yme Xncome-tax Officers^ the Ist defend- Governor of the Punjab it is not necessary 
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271 No Bai or amendment to abolish or restrict the prote^on afforded 
' to certain servants of the Crown m India by section 

Protection of public ser- hundred and ninety-seven of the Indian Code of 

vants against prosecution Procedure, or by sections eighty to eighty- 

*“*• two of the Indian Code of Civil Procedure, diall be 

introduced or moved in either Chamber of the Federal Legislature ^thout the 
previous sanction of the Governor-General in his discretion, or in a Chamber of 
I Prorincial Legislature without the previous sanction of the Ctovernor 

discretira. powers conferred upon a Local Govemm^t by the said section 
one hundred and ninety-seven with respect to the sanctioning of prosecutions 
and the determination of the Court before which, the person by whcm and the 
TYimmer sl public servant is to be tried, shall b6 GXGrcisaiblc only 


that orders passed by the Governor must 
be signed by a paticular secretary. Hence 
a. signature by the Home Secretary on a 
consent under sec. 270 is in order and the 
transmission of the consent by him is vabd. 
184 I.C. 680=1939 Lah. 479. Where the 
consent is stated to have been granted by 
the Governor of a Province and there is no 
indication that in doing so the Governor 
was acting with his MinisteiSi^ it must be 
presumed that he granted it ^^in Ms discre- 
tion.” 184 I.O. 680=1939 Lah. 479. Under 
aec. 270, the consent of a Governor is a 
condition precedent to the institution of the 
proceedings, and the necessity for such con- 
sent cannot be made to depend upon the 
ease which the accused or the defendant 
may put forward after the proceedings 
have been instituted, but must be determin- 
ed with reference to the nature of the alle- 
gations made against the public servant iu 
the suit or criminal proceeding. 43 O.W.H. 
(F.CJ6.) 50=2 Fed.L.J. 153=1939 F,C. 43 
=I.L.B. (1940) Lah. 400= (1939) 2 M.L.J. 
(Supp.) 23. In cases to which sec. 270 of 
the Constitution Act applies, the words of 
the section require that if proceedings be 
instituted before sanction under the section 
‘ is obtained, such proceedings are ^ wholly 
void and new proceedings must bo institut- 
ed after the sanction is obtained. -49 O.W. 
N, (F.B.) 55= (1945) F.L.J. 44 (F.O.). The 
provisions of sub-sec. (1), sec. 270 are man- 
datory, and admit of no reservation or ex- 
ception. They contain a positive proMbi- 
iion against the institution of civil and 


its inception. 184 I.C. 680 — 1939 Lah. 479 
=I.L.R. (1940) Lah. 102=42 P.L.B. 51. 

Per Sen, J . — ^If an objection is raised at 
an early stage before any evidence is led 
that the prosecution againsit a Crown ser- 
vant is not maintainable for want of re- 
quisite consent under sec. 270 (1) of the 
S-overnment of India Act, it has to be de- 
cided on the allegations in the chaise sheet. 
But where the objection is taken in appeal 
after the trial has been concluded and 
judgment has been delivered by the trial 
Court, it ia open to the appellate Court to 
decide the question on the jSndings arrived 
at by the trial Court. T.L.B. (1944) Nag. 
650. 

Acts op a public servant bone apter 
April, 1937. — ^As part IH of the Govern- 
ment of India Act came into force only in 
April, 1937, the act referred to iu sec. 270 
(1) of the Government of India Act, is an 
act done prior to April, 1937. Hence sec. 
270 (1) can have no application to the acts 
of a public servant after April,^ 1937. 
1940 O.W.N. 494=1940 -Oudh 382=15 
Luck. 740. [See also Notes under sec. 271, 
infraJ] 

Applicability — Wrongful restraint 

OB CONFINEMENT — WHAT AMOUNTS TO 

— ^Police Sub-Inspector and constables 

PREVENTING PASSENGERS FROM BOARDING TBAIN 
UNDER INSTRUCTIONS FROM SUPERIOR OFFICER 
UNDER MISAPPREHENSION — ACTS DONE 'BONA 
FIDE' IN DISCHARGE OF STATUTORY DUTY — 

Liability for damages — Consent op 

noVERWOR FOR fiTTTT — ^NECSESSITT — PROVIN- 


criminal proceedings against the persons 
described in the Section in respect of the 
acts mentioned, without such consent. In 
other words, the Government’s consent is an 
essential pre-requisite to the eomx^tency* 
of the Court to entertain the proceedings. 
It is the very foundation of the Court’s 
jurisdiction, and its absence renders the 
entire proceedings void ah Mtio, Such an 
illegality cannot be cured under see. 537, 
Cr. P. Code,! even when no prejudice has 
been shown to have been caused. Where 
therefore the initiation of proceedings iR 
illegal for want of consent, but those X’^o- 
ceedings are transferred to another Court 
which begins with the case afre^, subse- 
quent production of consent even though it 
is before the commencement of the trial de 
novo, cannot validate what was invalid at 


ciAL Government— -L iABiLTPy for acts of 
SERVANTS. — ^Government cannot be held 
liable for damages either when an officer 
takes an action in pursuance of a statutory 
duty or when the act committed by him 
happens to be in excess of Ms authority 
unless in the latter ease the act is either 
done by the Government’s express orders or 
is subsequently ratified and adopted’ by it. 
Nor can any action be maintained against 
the Government for a tort committed by 
its servants if in passing the order in the 
performance of wMch the torfc is commit- 
ted the^ Government was diverging its 
Governmental - functions as a sovereign. I. 
L.B. (1942) Mad. 696=1942 Mad. 539= 
(1942) 2 M.L.J. 14. 

Gub-sbc. (1). — ^This applies to cases 

where in respect of acts done prior to the 
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(a) in the case of a person employed in connection with the affairs of 
the Federation, by the GJovemor-General ezercisiu^ his individual judgment; 
and 

(h) in the case of a person employed in connection with the affairs of a 
Province, by the Governor of that Province exercising his individual judgment: 

Provided that nothing in this sub-section shall be con^ued as restricting 
the power pf the Federal or a Provincial Legislature to amend the said section 
by a Bill or amendment introduced or moved with such previous sanction as is 
mentioned in sub-section (1) of this section. 

( 3 ) Where a civil suit is instituted against a public officer, within the 
meaning of that expression as used in the Indian Code of Civil Procedure, in 
respect of any. act purporting to be done by him in his official capacity, the whole 
or any part of the costs incurred by him and of any damages or costs ordered to 
be paid by him shall, if the Governor-General exercising his individual judg- 
ment so directs in the case of a person employed in connection with the affairs 
of the Federation, or if the Governor exercising his individual judgment so 
directs in the ease of a person employed in connection with the affairs of a 
Province, be defrayed out of and charged on the revenues of the Federation 
(Hr of the Province, as. the ease may be. 

• * • • • 

'^relevant date** — no proceedings had been nothing to prevent a person Owning a vnitj 
started in Court agaiost tlie official. The or whatever may be the proper technical 
consent of* the Governor or the Governor- term in Tn^ia.^ against an official for dama- 
General as the case may be 'acting in hSs for some civil wrong which he alleges 
discretion’ is constituted a condition prece- has been committed, I do not thinlr it would 
dent to the institution of the proceedings. be right as a permanent part of the Gousti- 
Sub-sec, (2). — This deals with cases tution, as it were, to impose a barrier, even 
'^hich had been already instituted and are though it be a discretionary barrier, between 
pending in Court on ihe "relevant date”, a member of the public and the official 
The Court is directed to dismiss the procee* whom he is saying has invaded his private 
dings ^ uioless it is satisfied that the acts rights. After all, civil actions would extend 
complained of were not done in good faith, to such cases as motor accidents; and they 
The Joint Paliamentaiy Committee recom- would extend no doubt to unjustified 
mended that 'the certificate by the Governor assaults. 1 suppose it might be possible to 
or Governor-General as the case may be that conceive a libel in which words might have 
the act was done in good faith, should be been written or uttered in the course of 
conclusive and binding on the Uourt; this carrying out official duties.” "It is a great 
has not been accepted and the matter has principle, and we do not wish to invade it, 
been left to the Courts to decide. that if an ordinary member of the public 

Sec. 271: Pbotbction of Pubuc Seb- has a wrong committed against be it 
VANTS. — Speaking on this section the Solid- by an official or a non-official person, he has 
tor-Generai said: — ^"In order to re-asaure the right to issue his writ and claim lus re- 
these officials, Inffians just as much as Bri- dress in the Courts. We think it would be 
ti^, who are anxious that there shall be no' undesirable to put up, or even to attempt 
doubt that there is proper protection against to put up, as a permanent part 
vexatious and unjustifiable criminal piocee- of this Constitution, a barrier in cases where 
dings, we propose to give the Governor or officials are concerned. But it seems to tis 
the Governor-General the last word. But it that what really affects an official who has 
is most undesirable and entirely against the a civil claim made against him is the qu&- 
beafc interests of the services of Indiay or tion of costs and the question of any dama* 
officials in any country where British ideas ges that he may have to pay.” (Pew*. Del., 
prevail, that you should give, or tend to give, Vol, 300, Cols, 879 et seq,) 
the impression that they are hedged off and Peotection op Ceown seevants. — Sec. 
free to do as they like, and that no one can 124: of the Government of Burma Act pur- 
get at them. On the other hand, it is ports to be a general indemnity to aU ser- 
equally necessary, particularljr in a country vants of the Crown for acts committed in the 
like Ind^ that where there is a danger of execution of their duty as such beffore the 
their beii^ hamssed by vexatious or mallei- commencement of the Act. The protection 
ously-motived proceedings, they should be given by this section is in addition to the 
given fair and proper protection. After all, it existing protection given by sec. 197 of the 
not only causes mental anxiety, and so on, Or. P. Code. 1938 Eang.L.E. 116=1938 
to a Magistrate; but is bad for the adn^sr Bang. 189, There is nothil^ in the Govem- 
tration of law and justice if a Magistrate, ment* of India Act of 1935, whid^i imposes a 
because some person thinks he has a griev- legal obligation upon the Cfovemor of a PrO- 
ance, should be put into the dock and have vince to consult Ms minister before sane- 
to jnatiify his action. "At present there is wider see. I962 Cr. P. Code, a prose- 
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296. (1) Where any person has been sentenced to death in a Province, the 

Governor-General in his discretion shall have all such 
Provisions as to death powers of suspension, remission or commutation of 
senterxes. sentence as were vested in the Governor-General in 

Council immediately before the commencement of Part III of this Act, but save 
. as aforesaid no authority in India outside a Province shall have any power to 
suspend, remit or commute the sentence of any person convicted in the Province : 

Provided that nothing in this sub-section afPects any power of any officer 
of Hfis Majesty’s forces to suspend, remit or commute a sentence passed by a 
Cburt martial. 

(2) Nothing in this Act shall derogate from the right of His Majesty, 
or of the Governor-General, if any such right m delegated to him by His Majesty, 
to grant pardons, reprieves, respites or remissions of punishment. 

• # # • • 


306. (1) No proceedings whatsoever shall lie in, and no process whatsoever 

shall issue from, any Court in India against the Gov- 
. Protecti^ of Governor- vemor-Geueral, against the Governor of a Province, 

against the Secretary of State, whether in a person- 
nal capacity or otherwise, and, except with the sanc- 
tion of His Majesty in Council, no proceedings whatsoever shall lie in any Court 
in India against any person who has been the Governor-General, the Governor 
of a Province, or the Secretaiy of State in respect of anything done or omitted to 
be done by any of them during his term of office in performance or purported 
performance of the duties thereof: 


cution for an offence under sec. 124-A, I. P. 
Code. There is no provision in the Acfb, 
■which requires the Q-ovemor to constUt his 
Ministers before performing executive acts. 
The instrument of instructions implies that 
he should consult his ministers, but be is 
not legally required to do so. In the case 
of a sanction for prosecution under sec. 
196, Cr. P. Code, the Governor is certainly 
not required to exercise his individual judg- 
ment; but that does not mean that in exer- 
cising his individual judgment he is acting 
unlawfully and that action can be called 
in question in a Court of law. 48 L-W. 
170=1938 Mad, 758=(1938) 2 M.L,J. 416. 
If any question arises whether any matter 
(o) is a matter as respects which, the Gov- 
ernor is by or under the Act required to 
act in his discretion or to exercise his indi- 
vidual judgment, or (&) is not a matter as 
respects which the Governor is by or under 
the Act required to act in his discretion or 
to exercise his Individual judgment then 
the decision of the Governor in hin discre- 
tion is final. 193 I.O. 91=1941 Bang. 6. 

Sec. 295 : Power of Paiu>0£T^ — ^This 
section deals in general ■with the power of 
pardon Under sec. 401, Criminal Proce- 
dure Code, the authorities heretofore vested 
with such powers were the Lo^ Govem- 
snents and the Governor-General in Council 
and^ they had concurrent powers in all cases. 
Besides this statutory power, sec. 401 saved 
the right of His Majesty to exercise the 
prerogative of pardon and to del^ate that 
power to the Governor-General in Council. 
It was thought to be inconsistent with. Pro- 
ramal autonomy to vest a power in the 
P^eral executive at the centre to interfere 
with . convictions of Courts over whom the 


control, vested in the Provincial Government 
and Legiriature, was complete. An excep- 
tion has, however, been made in the case of 
sentences of death, and the Governor- 
General in his discretion has been anthoris- 
ed to exercise the powers formerly vested in 
the Governor-General in Council under isec. 
401 in respect of such sentences. Subject 
to this exception, the powers of the Gover- 
nor-General in Council imder sec. 401 are 
taken away. 

Sec. 306. — ^This is an enlargement of the 
protection formerly afforded to the Gover- 
nor and Governor-General by sec. 110 of the 
Government of India Act, 1919. They 
were under that Act not subject to the Ori- 
ginal Jurisdiction of the High Court in res- 
pect of acts ordered or done in their public 
capacity; they were however liable to the 
High Courts original criminal jurisdiction 
for treason or felony. They were subject 
to Courts in the mofussil. The present sec- 
tion is all compr^ensive and protects the 
Governor-General, the Governor and the 
Secretary of State from all "process” what- 
soever — including even a summons to ap- 
pear as witness. It extends to all Courts in. 
India — Oiril and Griminal and applies not 
merely to their public acts but even to acts 
in a private capacity; e.g., even a suit for 
recovery of a debt will not lie. Of. KiU v. 
Siggfs, (1841) 3 Moo. P. C. 465, where a 
suit, was held to lie for a debt against the 
Colonial Governor of Trinidad. There is 
however power reserved to His Majesty in 
Council to relax the provisions of this sec- 
tion and permit proceedings to be taken. 
The liability of these officials to be pro- 
ceeded against in England, for their perso- 
nal acts, so these proceedings . could be 
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Provided that nothing in this section shall be cosistrued as restricting the 
right of any person to bring against the Federation, a Province, or the Secre- 
tary of State such proceedings as are- mentioned in Chapter III of Part VII 
of this Act. 

( 2 ) The provisions of the preceding sub-section shall apply in rdation to 
His Majestjp'’s Representative for the exercise of the functions of the Cro'wn 
in its relations with Indian States as they apply in relation to the Gtovemor- 
General. 


THE HACENEY-CABEIAGE ACT (XIV OF 1879). ^ 

[5th September, 1879. 

An Act for the regvlaMm and control of Hackney-carriages in certain Mimici- 
polities and Cantonments. 

Whereas it is expedient to provide for the regulation and control of 
hackney-carriages in certain municipalities and can- 
tomnents; It is hereby enacted as Mows:— 

1. This Act may be called The Hackney- 
Carriage Act, 1879: 

* * ♦ * * ♦ ★] 
conttined shall affect any power conferred by any law 
relating to municipalities, or any rule made in exer- 
cise of any such power. 


Preamble. 


Short title. 


Commencement. 

Nothing herein 

h 

Saving. 


LEG. REF. 

^ For Statement oj Objects and Reasons^ see 
Gazette of India, 1879, Pt. V, p. 52 ; for Pro- 
ceedings in Council, see ibid,, Supplt. pp. 49, 
78 andii 4 i, 

The Act has been declared in force in Upper 
Burma (except the Shan States), by the Burma 
Laws Act, 1898 (XIII of 1898), the First 
Schedule post, 

2 Repealed by Act XVII of 1914. 

initiated in the English Courts is not affect- 
ed. Moreover, though Chapter XI of the 
Government of India Act ^ repealed, these 
ofQlcials could be punished for criminal ac- 
tion in India, by the Court of King’s 
Bench -under the Governor’s Act, 1699 as 
amended by later Acts. The exemption 
from jurisdiction formerly afforded by sec. 
110 extended to Executive Councillor’s and 
ministers — but the protection in their case 
has not been re-enacted by this Act. It 
was on the ground of this personal exemp- 
tion that it was held that no certiorwri 
could be brought against the Act of the 
Ministry. (VenkataratTum v. Secretary 
of State for India, 53 Mad. 979=60 M.L.J. 
25). The English common law rule that 
the King ^ can do no wrong and cannot be 
sued but the King’s officers and servants 
are amenable to tiie juiisdictibn of the 
King’s Court, is now firmly established in 
India. The Govempr-General and Gover- 
nors have been, in the eye of the law, placed 
in the |>osition of the King but the Govern- 
ment servants have no immunity. There- 
fore, the fact that diect proceedings can- 
not be taAen against either the Oovemor- 
General or a Governor of a province for set- 
ting aside any illegal order made by eitiier 
of them is no longer any ground for ex- 
tending any protection to the servants of 
the Grown acting under sudi order or for 


refusing any relief to the subject aggriev- 
ed by the execution of sudi order. 48 O.W.N. 
766. A Suit filed against the Governor of a 
province instead of against the province as 
required by sec 79, C. P. Code, is hit by 
sec. 306 of the Government of India Act. 
That being so, the Court cannot entertain 
any application in such a suit. The facts 
that the Governor appeared in the suil^ re- 
sisted the interlocutory application and 
also made a substantive application for 
stay of the suit, do not estop the defend- 
ant from relying on sec. 306. LL.B. (1944) 
1 Cal. 181. Order of Provincial Govern- 
ment under sec. 36, Madras District Muni- 
cipalities Act, and issued in name of Gov- 
renor under sec. 59, Government of India 
Act, revising prior order— Application for 
writ of certiorari is not maintainable. 50 L. 
W. 538=1939 Mad. 940=I.LJt. (1940) Mad. 
204= (1939) 2 M.L.J. 801. Where the 

Hindu Religious Endowments Board has 
abased its powers in notifying a temple un- 
der Chapter VI-A of the Madras Hindu Re- 
ligious Endowments Act^ the High Court 
has power to quash the Board’ll orders on 
which the notification is based, and if the 
basis of the notification is illegal, the notifi- 
cation is illegal. Even if the notification in 
such circumstances remained a lawful notifi- 
cation, the Court would still be in a posiUon 
to take effective actioxu The provisions of 
sec. 306, read with Be<f 109 of the Govern- 
ment of India Act, 1935, do not make the 
notification under the Madras Hindu Beli- 
gious Endowments Act an act of the Gover* 
nor which cannot be challenged in Courts. 
Where on the facts it is found that the 
Board’s action in notifying a temple was 
arbitrary and • an abuse . of its powers, the 
order of the Committee of the Board and 
that of the full Board on app^ under sec. 
65-A of the Madras Hiiffin Religious Sn- 
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2. In this Act — 

“hackney-carriage” means any wheeled vehicle drawn by animals and 

, . used for &e conveyance of passengers, which is kq)t. 

Interpretation clause. 

“committee” means a municipal committee, or a body of municipal 
commissioners, constituted under the provisions of any enactment for the time 
being in force.^"® 

3. *[The Provincial Government concerned may, by -notification in the 
Official Gazette, apply this Act to any municipalities in the United Provinces, 
the Punjab, the Central Provinces, Assam, Ajmeer-Merwara or Coorg.] 

^^en this Act has been so applied to any municipality, the committee of 
_ , . such municipality may from time to time make rules* 

committees o regulation and control of hackney-carriages 

within the limits of such municipality, in the manner 
in which, under the law® for the time being in force, it makes rules or bye-laws 
for ffie regulation and control of other matters within such limits. 

Every rule made under this section shall, when confirmed by the *[com- 
_ - j V,- , missionerl and published for such time and in such 

ticS^mlSr ^ “anner as the ‘[commissioner] may from time to 

time prescribe, have the force of law: 

Power of [commissioner] Provided that the ‘[conjmissioner] may af any 

to rescind rules. time rescind any such rule. 

* * rtf * * 

5. The authority making any rules under this 
Power to opera- Act may ‘[with the sanction of the Conunissioner] 

tion of rules beyond limits extend their operation to any railway-station, or 
of mumcipality or canton- specified part of a road, not more than six miles 

from the local limits of lie municipality ®[* *] 


f. « VI* UAiaOXVfllVX I CU.A\JL 4.V/A OU.V.AJL OAXVL 111 OUVU 

tio?o£ ruksT ^ manner as the commissioner] may from time to 

time prescribe, have the force of law : 

Power of [commissioner] Provided that the ® [commissioner] may af any 

to rescind rules. time rescind any such rule. 

* :|c a): :|c 3|e 

5. The authority making any rules under this 
Power to opera- Act may *[with the sanction of the Conunissioner] 

tion of rules beyond limits extend their operation to any railway-station, or 

of municipality or canton- specified part of a road, not more than six miles 

from the local limits of the municipality *] 

cpncemed: 

♦ * * * 

What rules under section 6. The rules to be made under section 3 * 

3 may provide for. * *] may, among other matters, — ‘ ' 

(a) direct that no hackney-carriage, or no hackney-carriage of a parti- 
culaf description, shall be let to hire, or taken to ply, or offered for hire, ^cept 
under a license granted in that behalf ; 

(b) direct that no person shall act as driver of a hackney-carriage except 
under a license granted in that behalf ; 

(c) provide for the issue of the licenses referred to in clauses {a) and 


LEG. EEP. 

^•^See Bur. Act HI of 1898. 

® First para of sec. 3 substituted by A. 
.0., 1937. 

^For rules made under this section, see 
Burma Gazette, 1883, Pt. I, p. 289; ibid,, 
1888 Pt. I, p. 585; ibid., 1907, Pt. I, p. 385. 
'^See Bur. Act III of 1898, sec. 30. 

®The word “commissioner** substituted by 
Act IV of 1914. 

^Sec. 4 omitted by A.O., 1937. 

® Inserted by ibid, 

® Omitted by ibid. 

The words and figures 'or sec. 4' omit- 
ted by A.O., 1937. 

dowmenta Act ^ould be quashed. TT.-P- 
(1941) Mad. 807=1941 Mad. 878= (1941) 2 
M.L.J. 175. ' 

Sec. 306 whidi proects a Ghrremor, is no 
bar to the issuing of an injunction against 
a Provincial Government. IX.B. (1943) 
Lah. 617=6 P,L.J, (H,C.) 40=45 PXJt. 71 


=A.IJB. 1943 Lah. 41 (F.B.). See at^ 47 
Bam.L.B. 500. 

Sec. 2. — ^As to the effect of mere adver- 
tisement for hixe^see 4 L.B.R. 80; 7 Cr. 

- L.J. 71. 

Sec S.— For list of notifications extend- 
ing the operation of rules made under this 
Act, see Bur. R. M., Vol. I, p.,72. 

Sec 6: Absence of number— Cakriage 
BEING RE-PAINTED.— Where in answer to the 
charge that the number had not been pamted 
in a prominent place on the carriage, the pro- 
prietor of a hackney-carriage explamed that 
the carriage had been re-painted and was 
awaiting for the number and where as a 
matter of fact five days after the challan the 
carriage was actually re-inspected and pass- 
ed correct and where the lamps of the carri- 
age bore the number, Held, fiiat the owner’s 
explanation was correct and that no offence 
was committed. 88 I. C. 594=2 O. W. N. 
443=26 Cr.L.J. 1170=1925 Oudh 447. 
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{bjj prescribe thtf conditions (if any) on which such licenses shall be granted, 
and fix the fees, (if any) to be paid therefor; 

{d) regulate the description of animals, .harness and other things to be 
used with licensed carriages, and the condition in which such carriages, and the 
animals, harness and other things used therewith shall be kept, and the lights (if 
any) to be carried after sunset and before sunrise; 

(e) provide for *tlie inspection of the premises on which any such carri- 
ages, animals, harness and other things are kept; 

(/) fix the time for which such licenses shall continue in force, and the 
events (if any) upon which within such time they shall be subject to revocation 
or suspension ; 

(p) provide for the numbering of such carriages; 

(h) determine the times at which, and the circumstances under which, 
any person keeping a hackney-carriage shall be bound to let or refuse to let 
such carriage to any person requiring &e same; 

ft (i) appoint places as stands for hackney-carriages and prohibit such car- 
riages waiting for hire except at such places; 

(/) limit the mtes of fares, as well for time as distance, which may be 
demanded for the hire of any hackney-carriage; and prescribe the minimum 
speed at which such carriages when hired by time shall be driven; 

(k) limit the number of persons, and the weight of property, which may 
be conveyed by any such carriage; 

(/) require the owner or person in charge of any such carriage to keep a 
printed list of fares in English and such other language as may be prescribed 
affixed inside such carriage in such place as may be determined by the rules, and 
prohibit the destruction or defacement of such list ; 

(m) require drivers to wear a numbered badge or ticket, and to produce 
their licenses when required by a Magistrate or other person authorized by the 
rules in this behalf, and prohibit the transfer or lending of such licenses and 
badges ; and 

- (n) provide for the deposit of property found in sudfi carriages, and the 
payment of a fee by the owner of such property on the delivery thereof to 
him. 

Penalty for breach of .. 

rules. this Act shall be punished with fine which may extend 

to fifty rupees. 

8. The amount of any fees received and the amount of any expenses in- 

Disposal of fees and pay- curr^ in giving effect to this Act shaU *] ht 

merit of expenses. credited and debited, respectively, to the municipal 

9. If any disppb arises between the hirer of any hacknqr-carriage and the 

owner or driver of such carriage as to the amount of 
Power of Magistrate lo the fare payable by such hirer under any rule made 

decide disputes regarding under this Act, such dispute shall, upon application 

made in that behalf by either of the disputing patties, 

LEG. REF. his servant. It must be shown that the hirer 

. 1 Omitted by A.O. 1937, applied to ^ the owner and was refused by 

— T” him. 15 Cr.L.J. 552; 7 Bur.L.T.- 301; 24 

Secs. 6 and 7: Driving unlicensed car- LC. 960 ; 8 L.B.R. 91. Breach of the con- 
RiAGES. — ^Rule 1 of the rules framed under dition of a licence as set out in Rule 7, not 
this Act for the Umballa Cantonment does being, a breach of a rule, is not punishable 
not render driving an unlicensed carriage, under sec. 7. U.B.R, (1892—1896). Vol. 
punishable under sec. 7 of the Act. 7 P» I, p. 125. 

R. 1892 Cr. Refusal by driver to ply hack- Sec. 9: Summary and not exclusive re- 
fiey carriage for hire~--Lidbility of driver medy— Sec. 9 is merely intended to provide 
and owner — The driver of a hackney-carriage a simple and summary means of settling dis- 
is not punishable for infringement of R. 15 of putes between the hirers and letters of hack- 
the rules under the Act for refusal to ply it ney-carriages, and parties are not thereby 
for hire because he does not “keep” the car- excluded from having recourse to the Civil 
riage, nor is the “owner” liable for refusal of Courts, 1893 A. W.N. 

CRt C* M.-I —- 91 
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be heard and determined by any Magistrate or Bench of Magistrates within the 
local limits of whose jurisdiction such dispute has arisra; and such Magistote 
or Bench may, besides determining the amount so in dispute, direct that either 
party shall pay to the other such sum as compensation for loss of time as such 
Magistrate or Bench thin^ fit 

Any sum determined to be due or directed to be paid trader this section 
shall be recoverable as if it were a fine. 

The decision of any Magistrate or Bench in any case under this section 
shall be final. 

When any such case is heard by a Bench, any difference ,of opinion aris- 
ing between the members of such Bench shall be settled in the same man- 
ner as differences of opinion arising between such members in the trial of crimi- 
nal cases. 

10. If, at the time any dispute mentioned in section 9 arises, any Magis- 
trate or Bench of Magistrates having jurisdiction Jn 
In case of dispute hirer respect of such dispute is sitting within the local 
may retire driver to take tg -which the rules apply, the hirer of the car- 

° ■ riage may require the driver thereof to take him in 

the same to the G>urt of such Magistrate or Bench for the purpose of making an 
application under that section. 

Any driver ne^ecting or refusing to comply with such requisition shall 
be punished with imprisonment for a term which may extend to one mmith, or 
vnth fine not exceeding fifty rupees, or with both. 


THE IDENTIFICATION OF PRISONERS ACT (XXXIII OF 1920). 


Year. | 

No, j 

Short Title. 

Amendments. 

1920 1 

XXXIII 

1 

The Identification of Pri- 

Am, (in Bombay), Bom. Act II of 1922. 



soners Act, 1920. 



An Act to authorise the taking of measurements and photography of 
convicts and others. 

WHESfeAS it is expedient to authorise the taking of measurements and 
photographs of convicts and others; it is hereby enacted as follows: — 

et. ..VI j . . !• (1) This Act may be called The Identifi- 

Short title and extent. kiSONERS Act, 1920 ; and 

(2) It extends to the whola of British India, inclu^g British Baluchis- 
tan, the Sonthal Parganas and the Districts of Angal. ’S- 

Definitions Unless th^' is anythmg rqpug- 

■ nant in the subject or context, — 

(o) “measurement” includes finger impressions and foot-print impres- 
sions. 


(&) “police ^cer” means an officer in charge of a police station, a police 
officer m^ing an investigation under Chapter XIV of ’the Code of Criminal 
Procedure, 1898, or any otiier police officer not below the rank of Sub-Inspector; 
and 


(c) "presqribed” means prescribed by rules made- under this Act. 
etc^®^co^Jicted^erZ“*® . Every person who has been- 

( 0 ) convicted of any offence punishable with rigorous impriswiment for 
a term of one year or upwards, or of any offence which would render him liable 
to enhanced punishment on a subsequent conviction; or 
(&) ordered to give security for his good behaviour under section 118 of 


Sec. 2, (b ). — The defiinitlon would include power conferred by the Code of Criminal 
an Excise Officer who in the conduct of an Procedure. 1934 wl. 580 ; 63 Cal. 780=40 
investigation of an offence exercises the C.W.N. 415=>A.I.R. 1936 Cal 65. 











S. 9] tHE Identificatk>n of PsisoNEHS Act (XXKill or 1920). f2^ 


Taking of measurements,’ 
etc. of non-convicted per- 
sons. 


the Code of Criminal Procedure, 1898, shall, if so required, allow his measure- 
ments and photograph to be taken by a police officer in the prescribed manner. 

4. Any person who has been arrested in connexion. with an offence punish- 
able with rigorous imprisonment for a term of one 
year or upwards shall, if so required by a police 
officer, allow his measurements to be taken in the 
prescribed manner. 

5. If a magistrate is satisfied that, for the purposes of any investigation 

. or proceeding under the Code of Criminal Proce- 

expedient to direct any person to allow 
sured or phrtogr^heL*"^^' measurements or photograph to be taken, he may 

make an order to that effect, and in that case the 
per^ to whom the order relates shall be produced or shall attend at the time 
and place specified in the order and shall allow his measurements or photograph 
to be taken, as the case may be, by a police officer : 

Provided that no order shall be made directing any persm to be photo- 
graphed except by a Magistrate of the i^st class. 

Provided, further, that no order shall be made under this section unless 
the person has at some time been arrested in connection with such investigation 
or proceeding. 

6. (1) If any person who under this Act is required to allow his measure- 

. . ments or photograph to be taken resists or refuses to 

Resistance to tlie taking allow the taking of ffie same, it shall be lawful to use 
measuremen s, e c. jjjggj^g necessary to secure the taHng thereof. 

(2) Resistance to or refusal to allow the .taking of measurements or 
photographs under this Act shall be deemed to be an offence under section 186 
of the Indian Penal G)de. 

7. Where any person who, not haidng been previously convicted of an 
offence punishable with rigorous imprisonment for a 
term of one year or upwards had had his measure- 
ments taken or has been photographed in accordanae 
with the provisions of this Act, is released without 
trial or discharged or acquitted by any .Court, all 

measurements and all photographs (both negatives and copies) so taken shall, 
unless the Coiurt or (in a case where such person is released without trial) the- 
District Magistrate or Sub-divisional Officer for reasons to be recorded in writ- 
ing otherwise directs, be destroyed or made over to him. 

8. (1) The Provincial Government may make 

Power to maiff rules. rules for the purpose of carrying into effect fire pro- 
visions of this Act. 

(2) In particular and without prejudice to the generality of the forego- 
ing provision, such rules may provide for — » • 

(0) restrictions on the taking of photographs of persons under section 5 ; 

(1) the places at which measurements and photographs may be taken; 

(c) the nature of the measurements that may be taken; 

(d) the method in which any class or classes of measurements shall be 

taken. 

(e) the dress to be worn by a person when being photographed under 
section 3 ; and 

(f) the preservation, safe custody, destruction and drsposal of records of 
measurements and photographs. 

9. No suit or .other proceeding shall lie agsunst any person for an)dhing 


Destruction 
graphs and 
measurements, 
acquittal. 


of photo- 
records of 
etc., on 


'Sec. S.— Where an order by a Magistrate 
under sec. *5 clearly states that the Magis- 
trate is satisfied that for the investigation 
of the case the photographs and the mea- 
surements of the accused are necessary, the 


mere circumstance that no reasons are speci- 
fically stated by the Magistrate in his order 
does not make the order illegal. 63 Cal. 
780=40 C.W.N. 41S=A.LR. 1036 Cal. 65. 
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done, or intended to be done, in good faith under 
this Act or under any rule made thereunder. 


THE IMMIGRATION INTO INDIA ACT (III OF 1924). 

March, 1924. 

•An Act to negulate the entry into and residence in British India of 
persons domiciled in other British Fossesisions. 

Whereas it is expedient to make provision for regulating the entry into 
and residence in British India of persons domiciled in die British Possessions 
on a basis of reciprocity; It is hereby enacted as follows : — 

Short title, commence- 1. (1) This Act may be called The Immigra- 
ment and extent. TION INTO INDIA AcT, 1924. 

(2) It shall come into force on such date as the Central Govemnient 
may notify in the Official Gazette. 

(3) It shall extend to the whole pf British India including British 
Baluchistan. 


„ - 2. In this Act, unless there is anything repug- 

Defimtioas. ^ context.- 

(o) "British Possessitm” means any Part of His Majest/s Dominions 
other than British India, the United Kingdom and Ireland, and includes Protec- 
torates and territories which are or may be administered by a Dominion as a 
mandatory on behalf of the Le^e of Nations ; 

(b) "entiy” includes landing at any port in Britidi Inffia during the 
period of the ship’s stay on her way to a destination outside British India. 

3. The Central Government may make rules for the pu^se of seairing 

■ that persons not being of Indian origin, domiciled in 

_ Rules as r®^rds any British Possession, shall have no greater rights 

tiSh privileges, as regards entry into and residence in 

British India, than are accorded by the law and ad- 
ministration of such possession to persons of Indian domicile. 

4. The Central Government may, without prejudice to the generality of the 

Wr to make rules. powers contained in section 3 of this Act, make 

rules — 

(a), to provide for the establishment of a suitable agency to administer 
the rules and .to define its functions and powers; 

(S) to provide suitable penalties for the contravention .of such rules or 
attempt to contravene them, or the abetment of such contravention; and 

(c) to authorise the arrest of any person contravening or reasonably 
suspected of contravening any such rule, and to prescribe the duties of public 
servants and others in regard to such arrests. 

5. If any person alleged to be domiciled in any British Possession and to 

Person claiming exemp- ^ t? the prcmsions of th« Act, rais^- .the 

tion to establish <ase. ue»is not so domiciled or that the proAUSions 

of the said Act do not apply to him, the onus of pro- 
ving the truth of such plea shall lie on the aforesaid person. 


. THE INDEMNITY ACT (XXVII OF 1919). 

[N.B. — The whole of this Act was repealed by Act I of 1938.] 

THE INDIAN INCOME-TAX ACT (XI OP 1922.) 
(Extracts). 

CHAPTER VIII. 

Offences and Penalties. 

^ reasonable cause 

ments or allow inspection. or excuse — ^ ^ 4 \ • 

(a) to deduct and pay any tax as reqtured by section 18 or under sub-section 

(S) of section 46; 
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(b) to furnish a certificate required by sub-section (9) of section 18 or by 
section 20 to be furnished; 

(c) to furnish in due time any of the returns mentioned in ^[section 19A1 
“[section 20-A], section 21, “[sub-section (2) of] section 22, or section 38; 

(d) to produce, or cause to be produced, on or before the date mentioned in 
any notice under sub-section (4) of section 22, such accounts and documents as 
are referred to in the notice; 

(e) to grant inspection or allow copies to be taken in accordance with the 
provisions of S. 39; he shall, on conviction before a Magistrate, be punishable with 
fine which may extend to ten rupees for every day during which the default 
continues. 


52. If a person makes a statement in a verification mentioned in ‘[section 

False statement in decla- 21] or] section 22 

ration [or sub-section (2) of section 26-Al or sub- 

section (3) of section 30, “[or sub-section (3) of 
section 33] *[* * *] which Is false, and ■which he either knows or believes to be 
false, or does not believe to be true, he shall ^®[be punishable, on conviction before 
a Magistrate, with simple imprisonment which may extend tb six months, or with 
fine which may extend to one thousand rupees, or ■with both.] ' 


LEG. REF. 

1 Inserted by S. 3 of Act XXIV of 1926. 

* Inserted by S. 21 of Act XVTII of 1933. 

® Inserted by S. 63 of Act VTT of 1939. 

* Inserted by S. . 4 of Act XXTV of 19^. 

« Inserted by S. 22 of Act XVIII of 1933. 

« Inserted by S. 64 of Act VII of 1939. 

Hnserted by Sl 9 of Act XXI of 1930, 

® Substituted by Act XXIII of 1941. 

® The words, brackets and figures, “or sub- 
section (2) of section 33-A or sub-section (3) 
of section SO-A” omitted by S. 64 of Act 
VII of 1939. 

Substituted* for the words “be deemed 
to have committed the offence described in 
S. 177 of the Indian Penal Code,” by ibid. 

Secs. 51 and 52: Offences under both 
SECTIONS ARE DiFFEBENT.— An offence under 
Si. 52 is of a nature different from an 
offence under S, 51 and therefore an accus- 
ed cannot be convicted of offence under 
S. 51 without calling upon him to meet that 
charge on his being found not guilty of of- 
fence under S. 52. 146 I. C. 84&=1933 N. 
358. Where there is, a question of sanction 
and the sanctioning authority has sanctioned 
the prosecution under one section only, and 
the accused has been found not guilty of 
that offence, he cannot be found guilty of 
the other offence. 146 I.C. 848=1933 N. 
358, 

Secs. 51 to 53. — ^No one can be prose- 
cuted under the Act except at instance of 
the Collector under S. 36. 23 I.C. 504= 
IS Cr.L.J. 296=12 A.L.J. 258. The Col- 
lector and not the District Magistrate can 
direct proceedings to be taken for an of- 
*fenoe under the ' Income-tax Act. 38 I.C, 
993=18 Cr.L.J. 433=15 A.L.J. 163. 
Where a person was charg^ed with making 
false statements in his petition of objection 
for the assessment* of income-tax and the 
petition was not signed or verified and the 
order to prosecute him did not disclose 
what particular statement was false and fell 
within S. 193, Penal Code, held, that the 


conviction was bad. 38 I.C. 993=15 A.L'. 
J.^ 163. A conviction could not be main- 
tained if there is no formal service of notice 
as required by the Act the letter having been 
sent by ordinar\' post unregistered. 17 A. 
L.J. 146=49 I.C. 781. The prosecution of 
an assessee for failure to produce his ac- 
count books in obedience to a notice is not 
barred by reason of a prior order for penal 
assessment against him.' 43 M. 498=38 M. 
L.J. 333. The only ground on which the 
Collector can direct a penal assessment is 
mat the assessee has made a false return. 
The Collector cannot do- so on ground of 
non-production of account books by the 
assessee. 43 M. 498. 


5>Ec An offence under S. 52 is com- 
mitted on the day a return made under S. 22, 
is vertified by a party. 1929 Cr. C. 647= 
essence of offence under 
S. Md Penal Code, S. 177, lies in the 
verification of an untrue statement, and pro- 
vided the statement was deliberately false 
or .not believed to be true, Subsequent 
rectification cannot make it any the less an 
offence,- though it may be considered" as an 
extenuating circumstance in awarding sen- 
tence. 1929 Ct. C, 647=1929 A^. 919. 
There is nothing in the Income-tax Act 
which suggests that it is essential that the 
act of sending an income-tax return under 
S. 22 should be done only by an assessee. 
It can be done equally by an agent or other 
^rson m charge of the assessee's business. 
The word “person” in S. 52 and in S. 22 
(2) includes a person duly authorised. An 
^ent who sends a false statement is there- 
fore liable to be prosecuted under S. 52. 
W L.W. 291=1941 Mad. 941={1941) 2 M. 
L.J. 475. Where the assessee submits a 
return, but ostensibly and openly that return 
IS not a complete one but is stated to be in- 
complete, there is no verification of the 
return as would make the return a valid 
one or constitute commission of an offence 
under S. 52. (1929 A. 919. Dist.) 146 I, 
C, 848=1933 N. 358. S. 52 is without 


726 


The Criminal Court Manual. 


[S. S3 


Prosecution to be at ins- 
tance of Inspecting Assis- 
tant Commissioner. 


53. (1) A person shall not be proceeded against 
for an offence under section Si. or section 52 except 
at the instance of the ^[Inspecting Assistant Commis- 
sioner]. 

2 [(2) The Inspecting Assistant Commissioner may either before or after 
the institution of proceedings compound any such offence.] 

54. (1) All particulars contained in any statement made, return furnished 

or accounts or documents produced under the provi- 
Disclc^ure of information Act, or in any evidence given, or affidavit 

by a public servant. deposition made, in the course of any proceedings 

under this Act other than proceedings under this Chapter, or in any record of any 
assessment proceeding, or any proceeding relating to the recovery of a demand, 
prepared for the purposes of this Act, shall be treated as confidential, and notwith- 
standing anything contained in the Indian Evidence Act, 1872, no Court shall, 
save as provided in this Act, be entitled -to require any public servant to produce 
before it any such return, accounts,^ documents or record or any part of any such 
record, or to give evidence before it in respect thereof. 

(2) If a public servant discloses any particulars contained in any such 
statement, return, accounts, documents, evidence, affidavit, deposition or record, 
he shall be punishable with imprisonment which may extend to six months, and 
shall also be liable to fine. 


LEG. REF. 

1 Substituted for the words "Assistant 
Commissioner” by 'S. 65, VII of 1939. 

2 This sub-section substituted by Act VII 
of 1939. 


prejudice to the provision in S. 476, Cr. P. 
Code. An Income-tax Officer, being a 
Revenue Court, can act under S. 476, Cr. 
P. Code, and make a complaint of an of- 
fence committed before him. If an, assessee 
produces and relies on false account books 
to show that his return of income is true 
while in fact it is false, he uses or attempts 
to use as genuine evidence which he knows 
to be false or fabricated, and can be Con- 
victed under Ss. 193 and 196, I. P. Code. 
20 N.L.J. 214. 'S. 52 deals only with a 
false statement in the verification clause and 
does not cover the case of a false^ state- 
ment in the return of income to which the 
verification clause is attached. The pro- 
ceedings before the Income-tax Officer can- 
not be said to start until there is some in- 
quiry into the income of the assessee, and a 
statement made in the return of income-tax 
is not evidence given in a proceeding before 
the Income-tax Officer. ^S. 52 provides for 
the punishment of such an offence under 
S. 177, I.P. Code; it cannot become punish- 
able under S. 193, I.P. Code, qs well. 20 
N.L.J. 214. Complaint for offence under — 
Income-tax Officer not recording finding 
that further enquiry was expedient— Right 
of appeal not affected— Proceeding, if vitiat- 
ed. ' 8 R. 25. 

Sec. 54.— The wording of S. 54 (1) is 
perfectly clear. It is emphatic in^ its 
language .and mandatory in its provisions. 
Though, as a matter of practice, the Income- 
tax authorities may allow a partner to ins- 
pect the books of his firm which have been 
deposited with him that is in no way any 
departure or exception to the provisions of 


S. 54. No person, even if he is a partner 
in the firm whose books are in the 
possession of the Income-tax Officer is 
entitled to production or even to an exami- 
nation as of right of the books, which that 
officer has, when the same has been produc- 
ed before him in the course of proceedings 
under the Income-tax Act. If an appli- 
cation is taken out in a suit in Court by a 
partner of the firm to call upon the Incothe- 
tax Officer to produce the book, the Income- 
tax Officer is entitled to refuse to produce 
it 1941 I.T.R. 693. S. 54 only lays a 
prohibition on the Court; it does not con- 
fer any exemption on the Income-tax Officer 
who is subject to every process of the 
Court 1939 I.T.R. 331=1939 Mad. 546= 
(1939) 1 M.L.J. 791. S. 54 does not merely 
exclude evidence with regard to contents of 
any documents which may be produced be- 
fore the income-tax authorities for purpose 
of assessment, but it forbids any evidence 
with regard to such documents. It is wide 
enough to exclude evidence to the effect 
that account-books have been produced be- 
fore the Income-tax Officer. 1935 L. 272. 
See also 1944 All. 114 (Assessee himself 
can disclose contents, of documents refer- 
red to • in the section.) The intention 
of S. 54 is to encourage assessee 
to make a full and true dis- 
closure of all relevant facts' within his 
knowledge knowing that any statement 
made by him will not subsequently be used 
against him. It is certainly open to an 
assessee to object to answering interroga^ 
tories on statements made by him in such 
proceedings on the ground that they are pri- 
vileged. 151 I.C. 104=1934 N. 181. S. 54 
does not in ^ many words say that the 
public officer is prohibited from producing 
any such document as is specified, but as 
the production is made punishable as an 
offence, there is an implied prohibition 
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^[(3) Nothing in this section shall apply to the disclosure — 

(a) of any such particulars for the purposes of a prosecution under 
*] the Indian Penal Code in respect of any such statement, return, 

accounts, documents, evidence, affidavit or deposition, or for the purposes of a 
prosecution under this Act ; or 

(b) of any such particulars to any person acting in the execution of this 
Act where it is necessary to disclose the same to him for the purposes of this 
Act, or 

(c) of any such particulars occasioned by the lawful employment under 
this Act of any process for the service of any notice or the recovery of any demand, 


or 

®[(d) of any such particulars to a Civil Court in any suit to which Gov- 
ernment is a party, which relates to any matter arising out of any proceeding 
under this Act, or 

(e) of any such particulars to the Auditor General of India for the pur- 
pose of enabling him to discharge his functions under section 144 of the 
Government of India Act, 1935, or 

(/) of any such particulars to any officer appointed by the Auditor 
General of India or the Central Board of Revenue to audit income-tax receipts or 
refunds, or 

(g) of any such particulars, relevant to any inquiry into the conduct of an 
official of the Income-tax Department, to any persons appointed Commissioners 
under the Public- Ser\’'ants (Inquiries) Act, l&SO, or to an officer otherwise 
appointed to hold such inquiry^, or to a Public Service Commission established 
under the Government of India Act, 193S, when exercising its functions in 
relation to any matter arising out of any such inquiry, or] 

^[(gg) of any such particulars, relevant to^ any inquiry into a charge of 
misconduct in connection with income-tax proceedings against a lawyer or regis- 
tered accountant, to the authority referred to in sub-section (3) of section 61, 
when exercising the functions referred to in that sub-section,] ; [or]-*-® 

5[(A) of any such particulars occasioned by the lawful exercise by a 
public servant of his powers under the Indian Stamp Act, 1899, to impound an 
insufficiently stamped document, or] 


LEG, REF. „ . , ^ 

iThe words ‘Provided that omitted and 
the proviso numbered as sub-section (3) by 
S. §5 of Act VII of 1939. 

2 The words and fibres “section 193 of 
omitted by 'S. 9 of Azt XXII of l^^O. 

® Inserted bv S , 66 of Act VII of 1939. 
4lSserted/y S. 4 of Act XPI of 1940. 

4-a Inserted by Act XXV of 1942. 

5 Original Q. (cc) inserted by S. 23 of 
Act XVIII of 1933 and was ettered as 
cl. (h) by S. 66 of Act VII of 1939. 

against its production by a public servant 
There is nothing in S. 54 to justify the ex- 
treme view that all the documents re wrred 
to in that section are made inadmissible in 
evidence. The section provides fir^ of all, 
that the documents speafied shall be treated 
as confidential, and, secondly that no Court 
shall require a public servant to produce 
them. The Legislature only meant that 
they are to be treated as confident!^ by the 
income-tax authorities ^d not that the 
documents are confidential in whosoever s 
hands they may be. The mam operative 
part of the .section is that the Court can- 
rot require any public servant to produce 
these documents. There is no justification 


for extending the operation of the words 
beyond their natural and proper meaning. 
If a document can be given in .evidence, 
without requiring a public servant to pro- 
duce it, there is nothing in the section to 
preclude that from being done. There is 
nothing to prevent a police officer from pro- 
ducing a document lawfully seized from the 
income-tax authorities which those autho- 
rities themselves would not be able to pro- 
duce. 44 Bom.L.R. 61S=1942 I.T.R 429= 
A.I.R. 1942 Bom. 289. Sh aho 1942 
Mad. 2/6=(1942) 1 M.L.J. 36. The 

object of S.. 54 clearly is lo make the in- 
come-tax returns and statements confidential 
as between the assessee and the income-tax 
department, and^ against the whole worli 
except for certain limited purposes provided 
by the section itself. A Court cannot, on 
the application of a defendant, order the 
plaintiff to q^tain certified copies of his re- 
turns and statements of his agent made be- 
fore the Income-tax Officer, as that would 
clearly be an evasion of the prohibition con- 
tained in the section. Sudi copies are in- 
admissible in evidence unless the plaintiff 
desires their retention. 1938 l^g.L.R. 
243=1938 Rang. 276. See also I.L.R. 
(1943) Bom. 152=45 Bom.L,R. 31=1943 
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M (i) of such facts, to an authorised officer of the United Kingdom, or of 
any IndiM State or of any part of His Majesty's Domimons which has mt«ed 
into an agreement with British India for the granting of double taxation rehef, as 
may be.' necessary for the purpose of enabling such reUef or a refund under 

section49ofthis Acttobegiven, or , . 

(j) of such facts, to an officer of a Provincial Government, as may be 
necessa^ for the purpose of enabling that Government to levy or realise any tax 
imposed by it on ^ricultural income, or 

fjfel of such facts, to any authority exercising powers under the Sea 
Customs Act 1878, or any Act of the Central Legislature imposing a duty of 
excise as may be necessary for enabling it duly to exercise such powers, or 

(A of such facts, ® [to any person chaiged by law with the duty of inqmrir^ 
into the qualifications of electors] as may be necessary to establish whether a 
person is or is not entitled to be entered on an electoral roll, or 

(m) *[of] so much of such particulars, to the appropriate authority, as may 
be necessary to establish whether a person has or has not been assessed to income- 
tax in any particular year or years, where under the prowsions of any law for the 
time b%ing in force such fact is required to be established.] 

4r* * *] '*[(4)] Nothing in this section shall apply to the produc- 

tion by a public servant before a Court of any document, declaration or affidavit 
filed on the record of any statement or de;^sition made in a proceeding under 
“[section 25-A or] section 26-A, or to the giving of evidence by a pubUc servant 

in respect thereof, ... 

* *^1*[(S)1 No prosecution shall be instituted under this section 

except vrith the previous sanction of the Commissioner. 


* THE INDUSTRIAL S'TATISTICS ACT (XIX OF 1942). 

- - i[3rd April, 1942. 

An Act to facilitate the collection of statistics of certain kinds relating to 

industriesi. 


Whereas it is expedient to facilitate the collection of statistics of certain 
kinds relating to industries ; It is hereby enacted as follows 
Short title, and • !• (1) This Act may be called T.he Industrial 

commencement STATISTICS Act, 1942. 

(2) It extends to the whole of British India. 

(3) It gball come into force in a Prorince on such date as the Provindal 
- Government may, by notification in the official Gazette, appoint in this behalf for 

such Province. 


LEG. REF. 

1 These clauses were substituted for the 
ori^nal d. (d), by S. 66 of Act VII of 
1939. 

*‘SHibstituted by Act XXIII of 194-1, 

3 Inserted % S . 4 of Act XII of 1940. 

* From the - original proviso which was m- 
serted by S. 10 of Act XXI of 1930, the 
words “Provided further that^* were omitted 
and the proviso numbered as sub-S, (4) by 
S. 66 of Act VII of 1939. #■ 

3 These words, letter and figure were in- 
serted by ibid. ' , „ 

« The words “Provided further that were 
omitted and the proviso numbered as sub- 
section (5), ibid. 


Bom. 77 (Proceedings under the Act are to 
be treated a$ confidential). Seip also I.L. 


R. (1944) All. 221=1944 A.L.J. 118= 
1944 AIL 114. A statement on oath made 
by a partner of a business before the In- 
come-tax Officer is not inadmissible in evi*: 
dence, and the Court is not precluded by 

S. 54 from admitting in evidence a certified 
copy of the statement given to one of the 
partners by the Income-tax authorities. 50 
L.W. 681=1939 I.T.R. 560=1940 Mad. 
308. S%,e also 1943 Bom. 77. Public Ser- 
vant in S. 54, refers to a public servant to 
whom disclosure has been made under the 
Income-Tax Act and liot any public ser- 
vant 1942 I.T.R. 429=44 Bom.L.R. 618 


=1942 Bom. 289=LL.R. (1942) Bom. 767. 
Incpme-;tax return— Certified copy of— Ad- 
missibility in evidence to prove contents of 
return See 50 L.W. 81S=(1940) 2 M.L, 
) • 
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2. In this Act "prescribed” means prescribed 
Definition. in rules made under this Act or in any form psescrib- 

ed by those rules. 

3. (1) The Provincial Government may, by notification in the OfiScial 

CoUection of statistics. direct fiiat statistics shdl be coUected rdat- 

mg to any of the followmg matters, namely: — 

(fl) any matter relating to factories, 

(b) any of the following matters so far as thqr relate to welfare of labour 
and conditions of labour, namely:— < 

(1) prices of commodities, 

(ii) attendance, 

(iii) living conditions, including housing, water-st^ply and sanitation, 

(iv) indebtedness, 

(v) rents of dwelling-houses, 

(vi) wages and other earnings, 

(vii) provident and other funds provided for labour, 

(viii) benefits and amenities provided for labour, 

(ix) hours of work, 

(x) employment and unemploymeit, 

(xi) industrial and labour disputes, 

and thereupon the provisions of this Act shall apply to the collection of those 
statistics. 

(2) In clause (o) of sub-section (1), "factory” means a factory as 
defined in clause (j) of section 2 of the Factories Act, 1934, or any premises 
deemed to be a factory in pursuance of a declaration made under sub-section (1) 
of section 5 of that Act. 


Appointment 
tics authority. 


5. 


o£ statis- 


4. The Prorincial Government may appoint an 
officer to be the statistics authority for the purposes 
of the collection of any statistics under this Act. 

(ly The statistics’ authority may serve or cause to be served on any 
person a notice requiring him to furnish, at such 
Power of statistics autho- intervals and in such form and with such particulars 

as may be prescribed, such information or returns 
relating to any matter in respect of which statistics 
are to be collected and to such authority or person and in such manner and at such 


Htv to call for returns ard 
infbnnation. 


times as may be prescribed. 

(2) The notice referred to in sub-section (1) may be served by post. 

6. The statistics authority or any person aumorized by him in writing 

_. . . . . ' ht behalf shall, for the 'purposes of the collection 

or^cumeaf*^**** record statistics under this Act, have access to any 

relevant record or document in Ae possession of any 
person required to furnish any information or return under this Act, and may 
enter at any reasonable time any premises wherein he believes such record or 
document to be, and may ask any question necessary for pbtsdning any information 
required to be furnished under tiiis Act 

7. (1) No individual return, and no part of an individual return, made, 

and no information with respect to any particular 
l^stri^on on flic publi- undertaking given, for the purposes of this Act, shall, 
returns and oifor- ^thout the previous consent in writing of the owner 
for the time being of the tmdertaking in relation to 
which the return or information was made or given, or his authorized agent, 
be published in such manner « would enable any particulars to be identified 
as referring to a particular undertaking. 

(2) Except for the purposes of a prosecution under this Act or under 
the Indian Penal Code, no person not eng^ed in connexion with the collection 
of statistics tinder, this Act shall be pemitted to see any individual return or 
information referred to in sub-section (1)'. 


(X C M.-I-9a 
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8. If any person required to furnish any infpr- 
PenalUes. mation or any return — 

(o) wilfully refuses or without lawful excuse neglects to furnish such 
information or return as required imder this Act, or 

(6) wilfully furnishes or causes to be furnished any information or return 


which he knows to be false, or 

(c) refuses to answer or wilfully gives a false answer to any question 
necessary for obtaining any information required to be' furnished under this Act, 
or if any person impedes the right of access to relevant records and dolcumcnfs 
or the right of entry conferred by section 6, he shall for each such offence be 
punishable -with fine which may extend to five hundred rupees, and in the case 
of a continuing offence to a further fine which may extend to two hundred rupees 
for e ach day after the first during which the offence continues ; and in respect of 
false information, returns or answers the offence shall be deemed to continue until 
true information or a true return or answer has been given or made. 

9. If any person engaged in ' connexion with the collection of statistics 
under this Act wilfully discloses any .information or 
Penalty for improper dis- the contents of any return given or made under this 
closure of informauon or otherwise than in the execution of his duties 

returns. Under this Act or for the purposes of the prosecu- 

tion of an offence under this Act or under the Indian Penal Code, he shall be 
punishable with imprisonment for a term which may extend to six months, or 
with 'fine which may extend to one thousand rupees, or with both imprisonment 
and fine. >• 


10. No prosecution under section 8 shall be instituted except by or mtii 
Cognisance of offences. sanction of the statistics auAority and no pro- 

secution under section .9 shall be instituted except 
by or with the sanction of the Provincial Government. 

Power df the Central Ih The Central Government may ^ve directions 
Government to give direc- to a Provincial Government as to the carrying into 
tions. execution of this Act in the Province. 

12. (1) The Provincial Government may, subject to the condition of 

previous publication by notification in the Official 
, Power o£ Provincial Gov- Gazette, make rules for carrying out the purposes of 
emments to make rules. 

(2) Without! preju^ce to the generality of the foregoing powers, rules 
may be made under their section regulating the exercise of the right of access 
to documents and the right of entry conferred by section 6. 


THE INDIAN NAVAL RESERVE FORCES (DISCIPLINE) ACT, 

1939.^ 

^•{[Repealed in part by Act XXV of 1942.1] 

An Act to provide for the discipline of members of the Indian Naval Reserve 
Forces raised in British India on behalf of His Majesty, 

Whereas it is expedient to provide for the discipline of members of the 
Indian Naval Reserve Forces raised in British India on behalf of His Majesty, 
and in furtherance of that purpose to amend the First Schedule to the Indian 
Navy (Discipline) Act, 1934; 

It is hereby enacted as follows: — 

Short title, extent and 1. (1) This Adt may be called The Indian 
commencement. Naval Reserve Forces (Discipline) Act, 1939. 


LEG. BEF. General under S. 67-B of the Government 

*This Act was enacted by the Governor- of India Act; it has not yet come into force. 
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(2) It extends to the whole of British India, and applies to members of 
the Indian Naval Reserve Forces wherever they may be. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint in this behalf. 


2 . 


The Indian 
serve Forces. 


The Indian Naval Reserve Forces shall consist of the Royal Indian 
Fleet Reserve, the Royal Indian Naval Reserve, the 
Ro 3^1 Indian Naval Volunteer Reserve and the 
Royal Indian Naval Communications Reserve. 


Naval Re- 


Power to make rules for 
regulation of Naval Re- 
serve Forces. 


3. The Central Government may make rules for 
the Government, discipline and regulation of the 
Indian Naval Reserve Forces. 


4. Every member of the Indian Naval Reserve Forces, while undergoing 

Liability to Naval Disci- ofterwise in pur- 

pline Act. suance of rules made under section 3, or when called 

into actual service in the Royal Indian Navy, on 
board any vessel or otherwise in pursuance of the said rules, shall be subject to 
the^ Nayd Discipline Act as set out in the First Schedule to the Indian Navy 
(Discipline) Act, 1934, in the same manner as a person in or belonging to the 
Indian Navy and shall continue to be so subject until duly released from such 
training or service, as the case may be. 


Penalty for -failure to 
attend when required or 
called. 


5. ^ (1) If any member of the Indian Naval Reserve Forces, when required, 

>}. ^ pursuance of rules made under section 3, to attend 

on board any vessel or at any place for the purpose of 
undergoing training, fails without reasonable excuse 
to attend in accordance with such requirement, he 
shall be punis^ble with fine which may extend to two hundred rupees. 

(2) If any member of the Indian Naval Reserve Forces, when called into 
actual service in the Royal Indian Navy and required by such call to join any 
vessel or attend at any place, fails without reasonable excuse to comply with such 
requirement at .or within such time as the Central Government may, by order, 
'direct, he shall be liable to be apprehended and punished in the same manner as 
a person in or belonging to the Indian Navy deserting or improperly absenting 
himself from duty, except that the punishment shall not exceed imprisonment 
which may extend to two years. 

6. Where any member of the Indian Naval Reserve Forces is required, in 

_ , _ pursuance of rules made under section 3, to attend on 

Rule of evi ence. board any vessel or at any place for the purpose of 

undergoing training, or is called into actual service in the Royal Indian Navy, a 
certificate purporting to be signed by an officer appointed in this behalf under 
the said rules and stating that the said member failed to attend in accordance with 
such requirement or call shall, without proof of the signature or appointment of 
such officer, be Evidence of the matter stated therein. 

7. No Court inferior to that of a Presidency Magistrate or Magistrate of 
the first class shall try an offence punishable under 
sub-section (1) of section 5. 

[8. In the Naval Discipline Act as set out in the 
First Schedule to the Indian Navy (Discipline) Act, 
1934,- 


Jurisdiction. 


Modification of the Naval 
Discipline Act. 


. (a) in section 86, for the words commencing “a person holding^’ and 
ending ‘'in the Indian Navy” the following shall be substituted, namely: — 

“an officer holding any .such position in the Indian Naval Reserve Forces 
during and in respect of the time when he is subject to the provisions of this 
Ace^ 
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(6) in section 87, for the words "commendng the Indian Naval Volunteer 
Reserve” and ending “he is liable” the following shall be substituted, namely:— 
“the Indian Naval Reserve Forces to the extent specified in section 4 of 
the Indian Naval Reserve Forces (Discipline) Act, 19W.— [Section 8 Repealed 
by Act XXV of 1942.] 


THE INDIAN STATES (PROTECTION) ACT (XI OF 1934).» 

[20th April, 1934. . 

An Act to protect the Administrations of States in India which are mder the 
Suzerainty of His Majesty from activities which^ fend to subvert, or to excite 
disaffection towards, or to obstruct suck Administrations. 

Whereas it is expedient to protect the Administrations of States in 
Tr»t;a which are under the suzerainty of His Majesty from activities which tend 
to subvert, or to excite disaffection towards, or to obstruct such administrations; 
it is hereby enacted as follows : — 

Short title, extent and 1. (1) This Act may be called The Indian 

commencement. States (PROTECTION) Act, 1934. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) This section and sections 2 and 3 shall come into force at once; the 
remaining sections of this Act shall come into force in any disitrict or area only 
when and for such time as the Prordncial Government, by notification in the 
Official Gazette, ffirects. 

2. Whoever, within or without British India, conspires to .overawe, by 
. means of criminal force or the show of criminal 
th® Administration of any State in India, s^ 
Ad^ngtotaon of a htate imprisonment which may extend to 

seven years, to which fine may be aaded. 

3. The Indian Press (Emergency Powers) Act, 
XXIH 1931 ^ ag aojfinded by the Crinunal Eav^ Amendment 
® _ Act, 1932, shall be interpretedr— > 

(o) as if in sub-secticoi (1) of section 4 of the Act, after clause (») thfe' 
foUotving word and clause were inserted, namdy : — 

“or 

(;■) to bring into hatred or contempt or to excite disaffection towards the 
Administration established in any State in India” ; 

(b) as if in Explanation 2 and Explanation 3 to the said sub-section 
after the word “Government” the words ‘^r Administration”, and after the 
letter and brackets “(d)” the words, letter and brackets “or clause (/)” were 
inserted; and 

(c) as if after Explanation 4 to the said sub-section the following Expla- 
nation were inserted, namdy: — 

"Explanation 5. — Statements of fact made without malicious intention 
and vddiout attempting to exdte hatred, contempt or disaffection shall not be 
deemed to be of the nature described in clause (;) of this sub-section.” 

*[ ♦ ♦ * * 1 ■ ■ 

4. (1) When a District Magistrate or in a Presidency-town the Qiief 

Power to prohibit assem- ll^stmte is of opinitm that within his 

blies, jurisdiction attempts are being made to promote as- 

semblies of persons for the purpose of proceeding 
from British India into^ the territory of a State in India and that the entry of 
such persons into the said territory or their presence therein is likely or will tend 
t o cause obstruction to the Adm inistration of the said State or danger to human 


LEG. REF. 

^ Except Ss. 1 to 3, the other sections have 
not yet come into force,. 


‘ 2 The second half of the section omitted 
by A.O., 1937. « 
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life or safety or a disturbance of the public tranquillity or a riot or an affray 
within the said territory, he may, by order in writing stating the material facts 
of the case, proMbit within the area, specified in the order the assembly of five 
or more persons in furtherance of the said purpose. 

(2) When an order under sub-section (1) has been made, and for so long 
as it remains in force, any assembly of five or more persons held in contraven- 
tion of the order shall be an unlawful assembly within the meaning of section 141 
of the Indian Penal Code, and the provisions of Chapter VIII of the Indian 
Penal Code and of Chapter IX of the Code of Criminal Procedure, 1898, shall 
apply accordingly. 

(3) An order under sub-section (1) shall be notified by proclamation 
published in the specified area in such places and in such manner as the Magis- 
trate may think fit, and a copy of such order shall be forwarded to the Provincial 
Government 

(4) No order under sub-section (1), shall remain in force for more than 
two months frohi the making thereof, unless the Provincial Government, by 
notification in the Official Gazette, otherwise directs. 

5. (1) Where, in the opinion of a District Magistrate .or in a Presidency- 

Power to issue directions ‘9^“ Presidency Magutrate, there is suffi- 

prohibiting certain acts. cient ground for proceeding under this section and 

immediate prevention or speecfy remedy is desirable, 
such Mai^strate may, by written order stating the material facts of the case and 
served in the manner provided by section 134 of the Code of Criminal Proce- 
dure, 1898, direct any person to abstain from a certiun act if such Magistrate 
considers tijat such direction is likely to prevent or tends to prevent obstruction 
to the Administration of a State in India or danger to human life or safety or a 
disturbance of the public tranqtdllity or a riot or an affray within ffie said State. 

(2) An order under sub-sfection (1) may, in cases of emergency or in 
cases where the circumstances do not admit of the serving in due time of a 
notice upon the person against whom the order is directed, be passed ex parte. 

■ _ (3) An order under sub-section (.1) may be directed to a particular in- 

dividual, or to the public generally. 

(4) A District Magistrate or Presidency Magistrate may, either on his 
own motion or on the application of any person aggrieved, rescind or alter any 
order made under sub-section (1) by himself or by his predecessor in office. 

(5) Where such an application is received, the Magistrate s^ll afford to 
the applicant an early opportunity of appearing before him dther in person or 
by pleader and showing cause against the order; and if the Magistrate rejects 
the application wholly or in part, he shall record in writing his reasons for so 


(6) No order under sub-section (1) shall remain in force for more than 
two months from the making thereof unless the Provincial Government by 
notification in the Official Gazette, otherwise directs. 

6. (1) Whoever wilfully disobeys or neglects to comply with any direction 

contained in an .order made under sub-section (1) of 
Penalty for disobeying section 5, or in such order as altered under sub- 
ord« under S. S. section (4) of that section, shall be pimishable with 

imprisonment whicl\may extend to six months, or with fine, ,or with both. 

(2) An offence under this section shall be an offence for which a pdice- 
officer may arrest without warrant. 

7. ' No Gnirt shall take cognizance of any offence punishable under section 

■ - . i 2 unless upon complaint made by order of, or under 

Qiurts authority from the ^[Central Government if the 

imdef s. oy v.ou s. committed outside British India, and the 

Provindat Government in other cases.] ' 


LEF. REF. Council or the Local Govenumenf’ by AO., 

Substituted for "Governor-General in 1937. 
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THE INDIAN STATES (PROTECTION AGAINST 
DISAFFECTION) ACT, 1922." 

An Act to prevent the dissemination by means, of books, newspapers and others 
documents of matter calculated to bring into hatred or contempt, or to excite 
disaffection against. Princes or Chiefs of States in India or. the Goikrnments 
or Administrations established in such States, 

Whereas it is expedient to prevent the dissemination by means of books/ 
newspapers and other documents of matter, calculated to bring into hatred or 
contempt, or to excite disaffection against, Princes or Chiefs of States^ in India 
or the Governments or Administrations established in such States; It is hereby 


enacted as follows : — 

1. (1) This Act may be called The Indian 

Short title and extent. STATES (PROTECTION AGAINST DISAFFECTION) ACT, 

1922. . 

(2) It extends to the whol^ of British India, including British Balu- 
chistan and the Sonthal Parganas. 

^ - . . 2. In this Act, unless there is an 3 rthing re- 

jjeiimtion. pugnant in the subject or context, — 

(а) “book*' and “newspaper” have the meanings respectively assigned to 
them by the Press and Registration of Books Act, .1867 ; 

(б) “disaffection” includes disloyalty and all fedings of enmity; and 
(c) “document” includes any painting, drawing, photograph, or other 

visible representation. 

3. (.1) Whoever edits, prints or publishes, or if the author of, any book, 

Penalty newspaper or other document which brings or is 

^ intended to bring into hatred or contempt, or excites, 

or is intended to excite disaffection towards, any Prince or Chief of a State in 
India or the Government or Administration established in any such State, shall 
be punishable with imprisonment which may extend to five years, or with fine, 
or with both. 

(2) No person shall be deemed to commit an offence under this section 


LEG. REF. 

1 Made by the Governor-General under 
S. 67-B of the Government of India Act 


Sec 3:^ Scope and effect of section. — 
Under this section, the imputation contain- 
ed in any publication is itself not punish- 
able but the words expressly mentioned 
there, vis., editing, printing or publishing or 
being the author of any document so edited, 
etc It is these alone in respect of which 
punishment may be inflicted jointly or sever- 
ally. 37 Cr.L.J. 474 (2)=161 I.C’ 635= 
A.I.R. 1936 Nag. 55. Inspector-General of 
Police, Bhopal, with the sanction of the 
Governor-General in Council lodged a com- 
plaint in the Court of a Magistrate having 
two jurisdictions, that of a Headquarters 
Magistrate and that of a Magistrate exer- 
cising jurisdiction over railway lands in 
Bhopal State. The complaint was against 
the editor, printer and publisher of an Urdu 
Weekly “Riyasat” for publishing an article 
tending to excite* disaffection towards the 
Chief of Bhopal State or his government or 
administration in Bhopal. The Magistrate 
was subordinate to different High Courts in 
two different jurisdictions. The complainant 
applied for amplification of his complaint by 
the inclusion of Itarsi as one of the places 
of publication of the above offending article. 
The Magistrate passed the following order: 
'The result of this petition for amplification 


will be that the case will henceforward 
cease to be a railway case for State admi- 
nikered areas if it was one and be trans- 
ferred to my ordinary file of criminal cases 
of this Court. This be done.” After this 
order the accused objected that the Magis- 
trate had no jurisdiction to hear the case as 
he had transferred a case from a Court 
subordinate to one High' Court to another 
Court subordinate to the other High Court, 
which the Governor-General in Council 
could alone do by a notification in the 
Gazette of India. Held, that the trying 
Magistrate in bis capacity as the Railway 
Magistrate for Bhop^ was incompetent to 
deal with the complaint of an offence com- 
mitted at Itarsi but in his capacity as Head- 
quarters Magistrate was competent to do so. 
Held, further, that the original papers 
filed by the complainant contained material 
clearly amounting to an allegation of publi- 
cation at Itarsi, the Railway Magistrate for 
Bhopal was no longer bound to dismiss tlie 
complaint in its entirety; he was entitled to 
return the complaint for presentation to the 
Court that could try the offence committed 
at Itarsi and this was in effect what he did. 
A.I.R. 1930 Nag. 291. 

Right op person charged under— Plea in 
MITIGATION OF PENALTY.— Where a person is 
charged under sec. 3 of the Act, he has a 
right to plead extenuating drcwmstances 
su^ as a worthy motive in mitigation of the 
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in respect of any book, newspaper or other document which, without exciting or 
being intended to excite hatred, contempt or disaffection, contmns comments 
expressing disapprobation of the measures of any such Prince, Chief, Govern- 
ment or Administration as aforesaid with a view to obtmn their alteration by 
lawful means, or disapprobation of the administrative or other action of any 
sudi Prince, Chief, Government or Administration. 

4. The provisions of sections 99-A to 99-G of the Code of Criminal Pro- 
cedure, 1898, and of sections 27-B to 27-D of the 
Indian Post Office Act, 1898, shall apply in the case 
of any book, newspaper or other document contmn- 
ing matter in respect of which any person is punish- 
able under section 3 in like manner as they apply in 

the case of a book, newspaper or document containing seditious matter within 
the meaning of those sections. 

5. No Court inferior to that of a Presidency Magistrate or a Mapstrate of 
the first class shall proceed to the trial .of any offence 
under section 3, and no Court shall proceed to the 
trial of any such offence except on complaint made, 
by, or under authority from, the * [Provincial Govem- 


Power to forfeit certain 
publications or to detain 
them in course of trans- 
mission through post. 


_ ^urts by whiqh and con- 
ditions subject to which 
offences may be tried. 


ment]!i 


THE INSURANCE ACT (IV OF 1938). 

(Extracts.) 

PART V. 

Miscellaneous. 

102. (1) Excq>t as otherwise provided in this Act, any insurer who makes 
default in complying with or acts in contravention of 
Pe^ty for default in requirement of this Act and, where the insurer 
wKmti^ of ttds ‘s a company, any director, managing agent, manager 

, or other officer of the company, or where the insurer 
is a firm, any partner of the firm who is knowingly a party to the default, shall 
be punishable with fine which may extend to one thousand rupees and, in the case 
pf a continuing default, with an additional fine which may extend to five hundred 
rupees for every day during which the default continues. 

(2) ®[Aiiy provident society as defined in Part III which makes default 
in complying with or acts in contravention of any of the requirements of this 


LEG. REF. 

1 Substituted for "Governor-General in 
Council” by A.O., 1937. 

^Substituted for the words "Anj^ provi- 
dent society which makes default m com- 
plying with any of the requirements of 
Part Iir by S. 55, Act XIII of 1941. 


penalty to be imposed in the event of con- 
viction and that for the purpose of making 
good that plea it may be necessarj^ for him 
to show that the offensive allegations were 
true. 106 I.C. 709=29 Cr.L.J. 117=1927 
Lah. 710. 

Offence of pubucation — ^Place of trial. 
— ^The word 'publishing^ 'must be construed 
in a strict and narrow sense of the initial 
publication at the place declared by the 
printer and publisher. It does not include 
circulation. 37 Cr.L.J. 474 (2) =161 I.C. 
635=A.I.R. 1936 Nag. 55. The offence 
under this section is committed only at the 
declared place of publication and not at any 
other place where the newspaper is circu- 
lated. The offence is, therefore, triable only 
at that place. (Ibid.) 


Secs. 3 and 5 : Trial in respect op three 

DISTINCT OFFENCES-^SaNCTION IN RESPECT OF 
ONE ONLY— Legality.— Where a person is 
tried in resi^ct of three distinct offences of 
his being editor, the printer, and the author 
of the offending article and the sanction is 
in respect of one offence, the trial is illegal 
for want of sanction and the whole pro- 
ceedings are vitiated. 155 I.C. 450=1935 
Cr.C. 418=1935 Nag. 90. 

Secs. 5 : Sanction in respect of parti- 
cular OFFENCE— If covers other offences.— 
Where a sanction authorises the complain- 
ant to make complaint of an offence under 
sec. 3 of the Act and very clearly restricts 
the prosecution to one of four offences 
under the section specifically, there is no 
room for the contention that the prosecution 
was sanctioned ift regard to all, 155 I.C. 
450=1935 Cr.C. 418=1935 Nag. 90. 

SfcoPE— Liability under.— Under sec. 5 
any one or more of the four persons, vis„ 
author, editor, printer and publisher of 
libellous matter are liable. 155 I.C. 450= 
1935 Nag. 90. 

Sec. 102: Construction of sbchon,— As 
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Act] and any director, managing agent, manager, secretary or other officer of the 
society who is knowingly a parly to the default, '[or cmitravention], shall be 
punishable with fine whidi may extend to five hundred rupees or in the case of a 
continuing default ^[or contravention] with fine which may extend to two 
htmdred and fifty rupees for every day during which the default ^[or 
contravention] continues. 

103. (1) Any insurer or any person acting on behalf of an insurer, who 
* [carries on] any class of insurant business in con- 
Penalty for transacting travention of any of the provisions of section 3, 
insuraiKe business in con- sr* *1 section 7, *[* *] or section 98, or does 
sections. 3, 7 constituting the business 

of insurance ®[in relation to any insurance business 
®(carried on) in contravention of any of the said sections,] shall be punishable 
with fine which may extend to two thousand rupees. 

(2) Any person knowingly taking out a policy of insurance with any 
insurer or person guilty of an offence under sub-section (1) shall be punishable 
with fine which may extend to five hundred rupees: 

Provided that no thing in /[sub-section (1) or sub-section (2)] shall ap|dy 
to the business of re-insurance between the head office of an insurer in British 
India and the head'office of an insurer not having an office in British Indi^ 

• ®[(3) Any provident society or any person acting on behalf of a provi- 
dent society who carries on any dass of insurance business in contravention of 
any ,of the provisions of section 70, section 73 or section 83, or does any one or 
more of the acts constituting the business of insurance in relation to any insurance 
business carried on in contravention of any of the said sections shall be punishable 
with- fine wMch may extend to one thousand rupees.] 


104. Whoever, in any return, report, certificate, balance-sheet or other 
for folso 


iiTdoctimeait " *^^6 provisions pf this Act, wilfully makes a statement 

meat m document particular, knowing it to be 

false, shall be punishable with imprisonment for a term which may extend to 
three years, or with fine which may extend to one thousand rupees, or with both. 


105. ?[(!)] Any director, managing agent, manager or other officer or 
, , . „ ... ■ employee of an insurer who wrongftilly obtains 

wiSfIng possession of any property of the insurer or having 

® any such property m his possession wrongfully 


LEG. REF. 

1 Inserted by S. 55, Act XIII of 1941. 

2 Substituted for the word "transacts” by 
S. 56, ibid, 

8 The word arid iigure "S. 6” were 
omitted, ibid, 

*The -word and figure "S. 97” were 
omitted, ibid, 

® Substituted for the words "in relation to 
any such dass of insurance business” by 
S. 31, Act XI of 1939. 

® Substituted for the word "transacted” 
by S. 56, Act XIII of 1941. 

J Substituted .for the words "this section”, 
ibid, 

®This sub-section was added, ibid, 

•Re-numbered as sub-S. (1) of that sec- 
tion by S. 57, ibid, 

to who are liable under.the section, see 51 L. 
7^, (Same person holding different capa- 
W. 534=1940 M.W.IT. 384=1940 Mad., 
cities would be liable m all capacities). 

Secs. 1M and 107: Inihation of prose- 
cution — ^P owBa OP Pbovinci^. authqsihes 


— Government of India Act, S's. 49 
(2), 100 and 124 (2). — ^Merely because 
an offence was created by an enact- 
ment of the Central Legislature, operat- 
ing in the exdusive legislative sphere 
of the Central Lepslaturc, it did not follow 
that the provindal authorities responsible 
for enforcing criminal law were incompe- 
tent to prosecute or initiate prosecutions for 
such offences. There could be nothing ultra 
vires in a Provincial Government taking 
steps to secure the enforcement of the law 
in respect of offences created by the Insu- 
rance Act or in the Advocate-General of the 
Prownce being specified in the Act as the 
person to control the ' initiation of proceed- 
ings under the Act A valid previous’ sanc- 
tion- is essential to the jurisdiction of the 
(Tourt to entertain the proceedings. 48 C. 
W.N.* (F.R.) 66=1944 P..W.N. 165=1944 
O.A. (F.C.) 15=25 P.L.T. 131=1944 A. 
W.R. (F.C.) 15=I.L.R, (1944) Kar. 
(F,C.) 54=1944 M.W.N. 237:^=^215 LC 
48=A.I.R. 1944 F.C. 2S=(1944) F.L.J. 60 
=(1944) 1 M.LJ. 207 (F.C.). 



737 


S. 107J 


The iHsoKANCE Act (IV o? 1938). 


withholds it or wilftilly applies it to purposes other than those expressed or autho- 
rised by this Act shall, on the complaint of the insurer or any member or any 
policy-holder thereof, be punishable wth fine which’ may extend to one thousand 
rupees and may be ordered by the Court trying the offence to deliver up or refund 
within a time to be fixed by the Court any such property improperly obtained or 
wrongfully withheld or wilfully misapplied and in default to suffer imprisonment 
for a period not exceeding two years. 

^[(2) This section shall apply in respect of a provident society as defined 
in Part III as it applies in respect of an insurer.] 

106. *[(1)1 If on the application of »[the Superintendent of Insurance 

or] an insurer or any member of an insurance com- 
Wrongfully diminishing pj^y qj. policy-holder Or the liquidator of an 
life insurance fund. insurance company (in the event of the insurer being 

in liquidation) the Court is satisfied that reason of any contravention of 
provisions of this Act the amount of the life insurance fund has been diminished, 
every person who was at the time of the contravention a director, manager, 
liquidator or an officer of the insurer shall be deenied in resp^ of the contra- 
vention to have been guilty of misfeasance in relation to the insurer unless he 
proves that the contravention occurred without his_ consent or amnivaace and 
was not facilitated by any n^lect or omission on his part; and the Court shall 
^ve all the powers which a Q)urt has under sections 235 and 237 of thel Indian 
Companies Act, 1913, and shall also have the power to assess the sum by which 
the amount of the life insurance fund has been diminished by reason of the mis- 
feasance and to order any person guilty thereof to contribute to that ftmd the 
whole or any part of that sum 1^ way of compensation. 

^[(2) This section shall apply in respect of a provident society -as defined 
in Part III as it applies in respect .of an insurer.] 

^[ID6-A. (1) When application is made to the Court for the mahing of any 
„ ^ ... j. order to which tlus section applies the Court shall, 

uiiless the Superintendent of Insurance has himsdf 
ra^. * made the application or has been made a party thereto, 

send a copy of the application together with inti- 
mation of the date fixed for the hearing thereof to the Superintendent of 
Insurance, and shall give him an opportunity of being heard. . 

(2) The orders to which this s«:tion applies are the following namely 

(o) an order for the attachment in execution of a decree of any, deposit 
made under section 7 or section 98; 

(b) an order under section 9 or section 59 for the return of any sudi 
deposit; 

(e) an order under section 36 sanctioning any arrangement for ffie 
transfer or amalgamation of life insurance business or any order consequential 
thereon ; 

(d) an order for the winding up of an insurance company or a prowdent 

sodety; _ . . j. 

(e) an order under section 58 confirming a scheme for the partial windup 
up of an insurance company ; 

(/) an order under section 89 redudng the amount of the insurance con- 
tracts of a provident sodety.] 

107. *[(!)] Except where proceedings are instituted by the Superinten- 


LEG. BEF. 

1 This sub-section was added by Act XIII 

of 19^1- , . I ^ 

*S. 106 was fe-numbered as sub-S. (1) 
of that section by S. 58, ibid. 

•These words were inserted, ibid. 

* Inserted by S. 14, Act XX of 1940. 
•Re-numbered as sub-S, (1) of that sec- 
tkm by S. 59. Act XIII of 1941. 
Cb.CM.-I— 93 


Provincial Government can take proceed- 
ings. See 45 Cr.L.J. 333=A.I.R. 1944 
Oudh 147t=1943 O.W.N. 339. , „ , 

Sec 107. — [5'« cdso notes under S. 104.} 
Where the allegations made against the 
manager of an Insurance Company amount 
to offences under both ^ Companies Act 
and the Insurance Act, it would be tnning 
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Cognizance of offences. 


Appeals. 


dent of Insurance, no proceedings under this Act 
Prerious^ . sanction . of agsunst an insurer or any director, manager or other 
Advocate-Gener^ for insti- insurer or any person who is liable under 

tution of proceedn^s. sub-section (2) of section 41 s^ be instituted by 

any person unless he has pr^ous thereto obtained Ae section of lie Advpcate- 
G^CTal of the province where lie principal place of business in British India of 
such insurer is situate to the institution of such proceedmgs. j . 

JThis section shall apply in respect of a provident society as denned 

in Part III as it applies in respect of an insurer.] , 

108. If in any proceedings, civil or criminal, it appears to the ^urt hearing 
the case that a person is or may be liable in respect 
Power of Court to grant pf negligence, default, breach of duty or breach of 
relief. but that he has acted honestly and r^onably 

and tiiat having regard to all the circumstances of the case he ought fairly to be 
excused for the n^ligence, default, breach of duty or breach of trust, the Court 
may relieve him either wholly or partly from^ lus Hability on such terms as it may 

think fit. . 

- 109. No Court inferior to that of a Presidency Magistrate or a Magistrate 

of the first class shall try any offence under this 
Act. 

110. (il) An appeal shall lie to the Court 
having jurisdiction from any of the follo'wing orders, 
namely : — 

(o) an order under section 3 refusing to register, or cancelling the 
registration of, an insurer; 

(b) an order under section 5 directing the insurer to change lus name;. 

(c) an order under section 42 cancelling the licence issued to an agent; 

(d) an order under section 75 refusing to register an amendment of 

rules ; • — 

jcular proceedings o£ a defined nature under 
the Act against one or more of specified per- 
sons and "he must sanction the initiation of 
(fiiose proceedings by that person. If wo- 
ceedings are initiated by some one other man 
jthe person to whom the sanction has wen 
given, or if proceedings substantially diffe- 
rent from those sanctioned are in fact initiate 
fed the provisions of the section are not com- 
|)licd with and there will be no jurisdiction 
for a Court to entertain the proceedings.^ 

It cannot be held that the section requires 
any particular form of sanction or even 
Ihat it should be always in writing. What 
is necessary is. that if challenged by a de- 
ifendant or accused person, the plaintiff or 
the prosecutor should be able to establish 
to the satisfaction of the Court that the re- 
quisites of the sanction have, been complied 
with in respect of the sanction on which he 
relies, so that the Court can be satisfied that 
it has jurisdiction to entertain 'the particular 
proceedings before it. 48 C.W.N: (F.R.) 
66=I.L.R. (1944) Kar. (F.C) S4=AI.R. 
1944 F.C. 25=(1944) 1 M.LJ. 207 (F.C). 
See clso 1944 Oudh 147. 

Sec 110: Appeals under— Procedure, 
— ^Appeals under S'. 110 of the Act may be 
made by petitions setting out the objections 
seriatim in a manner analogous to grounds 
of appeal. I.L.R. (1940) 2 Cal. 127= 
;940 Cal. 529. 


legT. ref. ^ _ 

' 31 This sub-section was added by S. 59, 
Act Xin of 1941^^ 

with the law to prosecute him under the 
Companies Act instead of under the Insu- 
hnet Act. The prosecution under the Com- 
panies Act should be confined to matters 
which are offences only under that 
T T R ri940) 1 Cal. 575=44 C.W.N. 454 
LlW 231 See also 1943 O.W.N. 

339=1944 Oudh 147. (Sanction is not ren- 
dered invalid because the offences are not 
mentioned therein). S. 107 of Ae Insu- 
rance Act requires the sanction of tlie Advo- 
cate-General before a private prosecution 
could be started against an insm-er or any 
director, manager or other ?®cer of an 
insurer for any offence under the Act. i ne 
sfrtirm is not confined, to a prosecution under 
S. 41 (2) of the Act The words Vho is- 
liable under sub-S. (2) of S. ,41 m the 
section qualify ‘ the words any person , 
.otherwise, the words ‘*no proceedings under 
this Act*' would have no real me^ng. 


tr • 

otherwise, the words ‘*no proceedings under 
this Act*' would have ?o re^ me^mg. 
I.L.R. (1940) 1 Cal. 575=44 CW.N. 454 
=1940 Cal. 232. 

Sec. 107— Sanchok by Advocate-General 

-iPRE-REQUISITES-7EORM AND CONTENTS.— 

Before sanction is given by the Advocate- 
General under S. 107 of the Government of 
India Act, he must have proposals before mm 
for the initiation by some person of parti- 
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(c) an order under section 87 directing an inquiry by an auditor or 
actuary; or 

(/) an order made in the course of the winding up or insolvency of an 
insurer or a provident society. 

(2) The Court having jurisdiction for the j^iposes of sub-section (1) 
shall be the principal Court of civil jurisdiction within whose local limits the 
principal place of business of the insurer concerned is situate. 

(3) An appeal shall lie from any order made under sub-section (1) to 
the authority authorised to hear appeals from the decisions of the Court making 
the same and the decision on such appeal shall be final. 

P(4) No appeal under tlus section shall be entertained unless it is made 
before the expiration of four months from the date on which the order appealed 
agmnst was communicated to the appellant] 


THE JUDICIAL OFFICERS PROTECTION ACT (XVIII OF 1850). 

[4th AprU, 1850. 

An Act for the protection of Judicial Officers.* 

For the greater protection of Magistrates and 
others acting judicially; It is enacted as follows; — 

1. No Judge, Magistrate, Justice of the Peace, Collector or other person 
acting judicially shall be. liable to be' sued in any 
CivU Court for any act done or ordered to be done 
by him in the discharge of his judicial dufy, whether 
or not within the limits of his jurisdiction; Prorided 
that he at the time, in good faith, bdieved himself to 
have jurisdiction to do or .order the act complained of ; 
and no ofificer of any Court or other person, bound to execute the lawful 
warrants or orders of any such Judge, Magistrate, Justice of the Peace, Collec- 
tor or other person acting judicially shall be liable to be sued in any Qvil Court, 
for the execution of any warrant or order, which he would be bound to execute, 
if within the jurisdiction of the person issuing the same. 


Preamble. 


Non-liability to suit of 
ofKcers acting judicially, 
for official acts done in good 
faith, and of officers execu- 
ting warrants and orders. 


LEG. REF. 

1 Added by S, 60 of Act XIII of IWl. 

* Short title, "The Judicial Officers Pro- 
tection Act, 1850”. See the Indian Short 
Titles Act (XIV of 1897), 

Sec 1 : Scope of Act.— T he Act does not 

? robably contemplate the protection of a 
udge from a suit for damages for breach 
of contract, but the language of the Act is 
sufficiently wide to grant protection even 
against a suit' of that nature, 131 1,C. 675^=^ 
1931 A.LJ. 41=1931 All. 189 (F.B.). The 
Act has no bearing whatsoever on the case 
of a contract into which a Judge may enter 
according to the general law of the land. 
Enforceability of security bond executed in 
the name of the judge considered. 1931 
Oudh 99. If the act complained of against 
a judicial officer is in its nature judicial, and 
within his jurisdiction, he is not liable to be 
sued, even though the act was done mali- 
ciously. If, on the other hand, he' acts with- 
out jurisdiction, his liability would depend, 
not on whether the act was malicious and 
without reasonable anS probable cause, but 
on whether it was within the protection of 
the Act. (12 All. US, Ref.) 1933 All. 749. 

Where, after becoming functus o^io a 
Judicial Officer adds a false statement to his 


order which is designed to help one of the 
parties, it will be a sufficient answer to a 
contention based upon the Judicial Officers 
Protection Act, S. 1 to say that it is im- 
possible to believe that the defendant thought 
that he had jurisdiction to do the act com- 
plained of, 1942 A.L.W. 63. As to pro- 
cedure for instituting criminal prosecution 
against judges and public servants, see Act 
V of 18^ Sec. 197. By Sec. 1 of the Act, 
a judicial officer is protected if he made the 
order in the discharge of his judicial duties 
whether or not within the limits of his juris- 
diction, provided that he at the time, in good 
iaith, believed himself to have jurisdiction 
to p^s the order. ‘Jurisdiction’ in the sec- 
tion is to be taken in the sense of authority 
or power to act in the matter and not in the 
sense of authority or power to act in a parti- 
cular manner. Any person executing suA 
an order within the ‘jurisdiction* of a judi- 
cial officer is equally protected. An order of 
a Magistrate for the search of a shop and 
seizure of certain tins of oil, therein, though 
not in the prescribed form, and the carry- 
ing out of such an order by a police officer 
were held to be alike protected, even though 
the prosecution with reference to which the 
order was made, ultimately failed. I.L.R. 
(1938) 1 Cal. 581=42 C.W.N. 'S0=A.LR. 
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1938 CaL 177. The term “jurisdiction” 
means authority or power to act in a matter, 
and not authority or power to do an act in a 
particular manner. In the matter of war- 
rants, the protection afforded by the section 
is not against suit for executing lawful war- 
rants or orders, but against suits for execut- 
ing warrants or orders, not lawful, provided 
that such warrants or orders have been 
issued by a judicial officer in a matter with- 
in his jurisdiction, and not merely in a 
matter in which such judicial officer has 
authority or power to issue the particular 
warrant. The term “jurisdiction” should 
not be construed as meaning authority or 
power to issue the warr^t in a particular 
matter and in the particular manner in 
which it is issued. 12 A. IIS. (10 M.L.J. 
Z32, Diss.}. See also 30 Bom. 241=7 Bom. 
L.R. 95; L.B.R. (1872-1892) 83; 8 CL.J. 
75; 2 M.H.CR. 396; 36 Cal. 433=13 C.W. 
N. 458 ; 40 C.W.N. 50. An order of a 
Magistrate for the search of a shop and 
seizure of certain tins of oil, therein, though 
not in the prescribed form, and the carrying 
out of such an order by a police officer were 
held to be alike protected, even though the 
prosecution with reference to which the order 
was made ultimately failed. (Ibid.) Act 
does not apply to acts of Governor in Coun- 
cil. 7 Mad. 466. Secretary of State not 
liable for acts of judicial officer. 59 P.W. 
R. 1908. Act protects a judicial officer from 
suits not only for acts done or ordered to be 
done hy him in the discharge of judicial 
duties not only within the limits of his juris- 
diction but also witliout the limits of his 
jurisdiction, provided that he, at the time of 
doing the act or ordering it to be done, be- 
lieved himself, in good faith, to have juris- 
diction to do or order the act complained of. 

9 C.W.N. 591=1 C.LJ.278; 1933 All. 749; 
42 C.W.N. SO. The protection afforded to 
judicial officers rests on public policy. And 
though thereby a malicious Judge or Magis- 
trate may be given a protection designed not 
for him, but for the public interest, it does 
not follow that he can exercise his malice 
with impunity. His conduct can be investi- 
gated elsewhere and due punishment award- 
ed. 7 Bom. L.R. 951. See also 30 Bom. 
241. Where the Judge acting in his judi- 
cial capacity takes in good faith all the pro- 
ceedings which the law permits him to take, 
he is protected. See 9 LC. 535 (AIL); 45 
Bom. 1089=62 I.C. 93=23 Bom.L.R, 447. 
Extent of protection to judicial officers is the 
same as in English law, 2 M.I.A, 293, 
Municipal councillor acting as Magistrate 
'under Bengal ,^€t III of 1864 is judicial offi- 
cer. 13 W.R, 340. When a Magistrate 
directs a general search of house in view of 
an enquiry under pie Cr. P. Code in dis- 
charge of his judicial functions he may wdl 
appeal for protection under this Act. 39 
Cal. 953=39 I.A. 163=23 M,L.J. 32 (P. 
C) ; overruling 36 C. 433=9 C.L.J. 298= 
13 C. W. N. 458. Plaintiffs sued 
a Magistrate on the allegation that the lat- 
ter took him into custody ^ and brought a 


ts. 1 


false charge against him. The trial Court 
dismissed suit as barred by this Act Hetd^ 
that the allegation in the plaint disclosed a 
cause of action to which the Act did not ap-' 
ply. The defence under the Act is as much 
a defence on the merits as any other defence 
such as limitation, etc., and the Judge must 
before dismissing the suit take such evidence 
in a case as is necessary to bring the case 
within the Act. 39 A. 516=39 I.C. 553= 
15 A.LJ. 541. 

Illustrative Cases.— Where a Magistrate 
acts without jurisdiction in the bona fide 
belief that he has jurisdiction, he is protect- 
ed by the Act, and no suit will lie. 10 M.L, 
J. ^2. See also 12 A. 115. Act<loes not 
protect a Magistrate who has not acted with 
due care and attention. The mere absence 
of mala fides is no defence. A Magistrate 
cannot be said to have “in good faith” be- 
lieved himself to have jurisdiction to do or 
order the act complained of, unless he, in 
arriving at that belief, acted reasonably, cir- 
cumspectly and cai-efully. 13 W.R. 13>; 16 
W.R. 63. See also 3 B.H.C.R. (A.CJ.) 
36. Suit for damages against Magistrate for 
false imprisonment. Magistrate had not 
acted in good faith believing himself to have 
jurisdiction, but carelessly, precipitately and 
without caution. This Act did not protect 
him from liability. 3 B.H.C.R. App. 1 (13 
W.R. 13; 12 A. 115; 6 Bom.L.R. 131, Rel.) 
See also 9 C. 341 (P.C). Where in connec- 
tion with an application for transfer of a 
case pendmg before a Union Bench, a Magis- 
trate calls for a report from the President 
of the Union Bench the report made by the 
President in accordance with the Magistrate's 
directions is made in due discharge of duty. 
The President is consequently entitled to 
protection under the Act. The fact that 
allegations which ought not to be made are 
inserted in it does not take away the protec- 
tion. 40 C.W.N. 500. Negligent and 
wrongful payment of money by a Judge- 
Cause of action not disclosed. A Judge 
knowingly prono'undng illegal orders * is 
responsible to the State only, and catnnot be 
sued so long as he keeps within his jurisdic- 
tion, though he may, in certain cases and by 
a particular procedure, be held criminally res- 
ponsible, A contrary system would produce 
great inconvenience by allowing “eve^ losing 
party of whom there must be one in every 
suit, to bring an action against the Judges and 
the Judge in his turn if unsuccessful, sumg 
the other Judge who had pronounced against 
him.” L.B.R, (1872-1892) 83. The Act is 
for the protection of judicial officers, actii^ 
judicially, and officers acting under their 
orders, and never for the protection of the 
Police or a Magistrate in the exercise of 
police duties. 9 C. 341=9 I.A. 152 (P. 
C). There is np law which authorises the 
Police or a Magistrate in the exercise of 
Police duties or an officer in command of a 
cantonment, in consequence of a bona fide 
belief that a person is da^erous by reason of 
actual lunacy to put him into confinement, 
m order that he may be visited and examined 
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THE KHADDAR (NAME PROTECTION) ACT (VIII OF 1934.) 

[\Zth March, 1934. 

An Act to regulate the use of the words ^^Khaddar^* and ^'Khadif' when applied 
as a trade description of woven materials. 

Whereas it is expedient to regulate the use of the words "Khaddar*' and 
'^Khadi” when applied as a trade description of woven materials; It is hereby 
enacted as follows ; — 

Short title, exte^ii aiid 1. (1) This Act may be called The Khabdar 
commencement. (Name PROTECTION) Act, 1934, 

(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 

(3) This section shall come into force at once, and section 2 shall come 
into force in any province on such date as the ^[Central Government] may, by 
notification in the Official Gazette, appoint in this behalf. 

2. The words “Khaddar” and ^TKhadi” whether in English or in any Indian 
vernacular language, when applied to any woven 

Words “Khaddar” and material shall be deemed to be a trade description 
"Khadi” to be trade des- within the meaning of the Indian Merchandise Marks 
crip ion. 1889, indicating that such material is cloth woven 

on hand-looms in India from cotton yam handspun in India. 


THE LAND CUSTOMS ACT (XIX OF 1924).* 


No. 

1 Year, | 

Short title. | 

Amendments. 

XIX j 

*934 

’ The Land Customs Act. 

Amended, XIX;.of 1931 ; IH of 1937 . 

• 


LEG. REF. wrong the act may be. This Act while free- 

1 Substituted for ‘Local Government’ by ing the agent, the person who actually 

A.O., 1937. , commits the tort complained of and who 

®For ^atement of Objects and Reasons, would be the person primarily responsible, 

see Gazette of India, 1924, Ft. V. p. 112; from all responsibility ' could not have in- 

* ^ , tended 'to leave the principal liable. 9 C. 

by medical officers, and to keep him in con- W.N. 495=1 C.LJ, 355. 

finement, until such officers can feel them- Persons ExERasiNc judicial funchons 
selves justified in reporting whether the must be in an entirely imparttal posi- 

person is a dangerous lunatic or not; a, TiON.—They ought not to have any interest, 

fortiori, this cannot be done in the case of a pecuniary or otherwise, in the subject-matter 

bona fide belief of danger from impending of the liti^tion. and they must not be in 

lunacy; so that such officer would not be such a position, that any bias in favour of 

protected from liability in respect of such one side or the other can be imputed to him. 

acts. 9 C. ^1=9 1. A. 152 (P.C). The act Actual bias need not be proved, if the rela- 

of issuing a warrant for the arrest of the tionship is such that bias may seem likely, 

complainant to hear an order which directed It is impossible to say that a debtor is not, 

him to pay compensation to the accused is from the nature of the case, subject to bias 

not an act within the “jurisdiction” of the in favour of a creditor who can call in his 
Magistrate within the meaning of that word, money. It is not enough for the Court to 

as used in this Act. 10 M.L.J. 232.' A say it is satisfied tliat in a particular case no 

Deputy Magistrate, who without reasonable bias existed or was shown. It is necessary 

cause delays proceeding with the trial of that the position be such that the generad 

persons whom he keeps in jail, is liable, public may feel confident that justice has been 

notwithstanding the above Act, to an action done by an impartial tribunal, and it is of the 

in damages if the prisoners are eventually highest importance that this principle should 

acquitted. 11 W.R. (Cr.) 19. Local nuis- not be encroached upon. The Assistant Tax- 

ance-^Jurisdiction of Magistrate— -A Magis- ing Master of the High Court taxed three 

trate is not warranted in convicting and im- bills of costs of the respondent bank against 

'prisoning a person for disobeying an order, the applicant. At the time he was a debtor 

Sie legality of which was then properly under of the respondent bank, but he did not dis- 

thc consideration of an appellate Court. 2 close the fact at the time. Held, that the 

B.H.C.R. (Cr.) 384. Bona discharge officer was not competent to entertain the 

of duty by judicial Officers — ^Liability of taxation and the taxation was therefore bad 

Secretary of 'SItate — A Magistrate acting ab initio, 177 I.C. 934 = 4 0 Bom. L, R. 904 

bona fide, is not liable for anything donij by =iA.I.R. 1938 Bom. 431=1. L. R. (1938) 

him in flic exercise of bis duty, however Bom. 829. 
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CONTENTS. 

Sections. ' ^ons. 

1. Short title, extent and commencement, tier, _ , , 

2. Definitions. • 6- Personal baggage. 

3. Appointment of Land Customs Ofn- 7. Penalties. 

8. Goods not to be passed on certain 

4. Establishment of Land Customs sta- days or at certain times. 

tions and determination of routes. 9. Applic^on of Act VIIT of 1878, 

5. Permit for -goods passing across fron- 10. Omitted, 


[30fA September, 1924. 

An Act to consolidate, amend and extend the Lam relating to the levy of duties 
of customs on armies imported or exported by land from or to territory 
outside India. 

Whereas it is esqiedient to consolidate, amend and extend the law re- 
lating to the levy of duties of customs on articles imported or exported by land 
from or to territory outside* [British] India ; It is hereby enacted as follows : — 

"short title, extent and 1. (1) This Act may be called The Land 
commencement. CUSTOMS AcT, 1924. 

(2) It extends to the whole of British India *[* • *] 

(3) It shall come into force on such date* as the - Central Government 
may, by notification in the Official Gazette, appoint 

2. In this Act, tmless there is an)dhing repug- 
e m ons. subject or context, — 

. (a) any reference to the passing or import or export of goods "by land" 
shall be deemed to include the passing or import or export of goods by any 
inland water-way constituting a foreign frontier or part of a foreign frontier; 

(b) “Chief Customs authori^’ means the Central Board of "Revenue 
constituted under the Central Board of Revenue Act, 1924, and includes, in 
relation to any power or duty* which the Central Government may, by noti- 
fication fn the Official Gazette, transfer from the Central Board of Revenue 
®[and entrust to a Provincial Government or an officer of a Provincial Govern- 
ment under section 124 (1) of the Government of India Act, 1935, that Govern- 
ment or officer as the case may be] ; 

(c) "Collector .of Land Customs” means a Collector of Land Customs 
appointed under section 3 ; 

_ (d) "dutiable goods” means any article on which a duty of land customs 
is' leviable by virtue of a notification issued under section 5 of the Indian Tariff 
Art, 1894; ^ 

(e) "foreign frontier” means the frontier separating any foreign territory 
'from any part of British India ; 

. (/) "foreign territory” means any territory •[* *] which has been decla- 

red under sectioa 5 of the Indian Tariff Act, 1894, to be foreign territoiy for 
’the purposes of that Art ; 

■ . (ff) "land customs area” means any area adjoining a foreign frontier for 
which a Collector of Land Customs has been appointed under section 3 ; and 

■'[*** ***]■ 


. " - LEG. REF 

tor Report of Select Committee soe ibid., 
p. 135, 

1 Inserted hy Act III of 1937. 

Words ‘except Aden* omitted by A.O., 
1937. 

lirought into force on the 
, December. 1924, see Gki. R. & O., 
Vol. V. p. 616. 


* For the transference of such powers and 
duties to the Local Government of Burma, 
see ibid. 

® Substituted by A.O., 1937. 

® Words 'other than territory forming 
part of a State in India* omitted by Act III 
of 1937. ■ 

- ^ Q. (h) defimng 'Official Gazette^ omit- 
ted by A.O., 1937. 
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3. (1) The Central Government may, by notification in the Official 
■ Appomtment of Land ^ette, appoint, » for any area adjourning a foreign 
Customs Officers. frontier and specified in the notification, a person to 

be the Collector of Land Customs and such other per- 
sons as he thinks fit to be Land Customs Officers. 

(2) The Central Government may delegate ®[* *] the Chief Customs 
authority any power conferred upon him by sub-section (1) and ®[* *] the 
Chief Customs authority may delegate® to any Collector of Land Customs any- 
power to appoint Land Customs Officer which has been so delegated to it. 

. Establishment of land 4 , The Chief Customs authority may, by notifi- 
customs stations and deter- 

mination of routes. OSicml Gazette,— 

(a) establish land customs stations for the levy of land customs in any 
land customs area, and 

(b) prescribe the routes by which alone goods, or any class of goods 
specified in the notification, may. pass by land out of or into any foreign 'terri- 
tory, or to or from any land customs station from or to any foreign frontier. 

. 5. (1) Every person desiring to pass any goods, whether dutiable goods' 

or not, by land out of or into any foreign territory^ 
Permit for goods passing g^all apply in writing, in such form® as the Chief 
across ton ler. ^ Customs authority may by notification in the Official 

Gazette prescribe, for a permit for the passage thereof, to the Land Customs 
Officer in charge of land customs station established in a land customs area 
adjoining, the foreign frontier across which the goods are to pass. 

(2) When the duty on such goods has been paid or the goods have been 
found by the Land Customs Officer to be free of duty, the Land Customs Officer 
shall grant a permit certifying that duty has been paid on such goods or that the 
goods are free of duty, as tibe case may be. 

(,3) Any Land Customs Officer, duly empowered by the Chief Customs 
authority in this behalf, may require any person in charge of any goods which 
such Officer has reason to believe to have been imported, or to be about to be ex- 
-ported, by. land from, or to,' any. foreign territory to produce the permit granted 
for such goods ; and any such goods which are dutiable and which are unaccom- 
'panied by a permit or do not correspond with the Specification contained in the 
. permit produced, shall be detained and shall be liable to confiscation: - 

Provided that nothing in this sub-section shall apply to any imported goods 
passing from a foreign frontier to a land customs station by a route prescribed 
in that behalf. 

(4) The Chief Customs authority may, by notification® in the Official 
Gazette, direct that the provisions of fliis section, or any specified provisions 
thereof, shall not, in any land customs area specified in the notification, apply in 
respect of goods of any class or value so specified. 

6. A Land Customs Officer empowered in this behalf by the Chief Customs 
authority shall pass free of duty any goods imported 
Personal baggage. ^j. exported by land by any passenger, if he is 

satisfied that the goods are the passenger's personal baggage in actual use. 
Penalties. 7. ^[(1)1 Any person who— 


LEG. REF. 

1 For Notification making such appoint- 
ments, sse Gen. R. '& O^, Vol. V, pp. 616- 
617 

• ® Words referring to Local Government 

omitted by A.O., 193'7, • . 

• For Notifications makmg such delega- 
tions. see elm. R. and O., Vol. V, p. 617. 
•^For such Notifications, see *bia., pp. Ql8- 

^^For Notification prescribing such form. 


& 


see Gen. R. & O.. Vol. V, p. 620. 

® For such a Notification, see Geni R. 
O., Vol. V, p. 621. 

^ S'ec. 7 has been numbered as sub-sec. (1) 
and sub-secs. (2) and (3) newly added by 
Act XIX of 1931. 


Sec 7 : Carrving hton-putiabue goods 
WITHOUT. PERMIT-— Enquiry into offence. — 
Where a person carries non-dutiablc goods 
’from ' foreign territory to 'British territory 
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(a) in any case in which the permit referred to in section S is required, 
passes or attempts' to pass any goods by^ land out of or into any foreign terri- 
toiy through any land customs stations without such permit, or 

(&) Conveys or attempts to convey to or from any foreign territory or to 
.or from any land customs station any goods by a route other than the route, if 
any, prescribed for such passage under this Act, or 

(c) aids in so passing or conveying any goods, or, Icnowing ^t any 
goods have been so passed or conveyed, keeps or conceals such goods or 
or procures them to be kept or concealed, 

shall be liable to a penalty not exceeding, where the goods are not dutiable, 
fifty or, where the goods .or any of them are dutiable, one thousand rupees, and 
any dutiable goods in respect of which the offence has been committed shall be 
liable to confiscation. 

^[(2) Where any dutiable goods, or any goods in respect of which a 
notification under section 19 of the Sea Customs Act, 1878, prohibiting the^ 
bringing or taking by land of such goods into British India or any specified part 
thereof, has been issued, are passed by land out of any foreign territory and the 
Land Customs Officer is of opinion that an offence under sub-section (1) has 
been committed in respect of such goods and that the penally provided in that 
sub-section is inadequate, he may ma^e a complaint to a magistrate having juris- 
diction. / 

(3) Such magistrate shall thereupon inquire into and try the charge 
brought against the accused person and, upon conviction, may sentence him to 
imprisonment of either description for a term which may extend to six months, 
or to fine not exceeding one thousand rupees, or to both, and may confiscate the 
goods in respect of which the offence has been committed.] 

8. No goods other than personal baggage or 
Goods not to be passed goods belonging to ^[the Crown] or mails shall be 

delivered or passed at any land customs station, 
except vdth the special permission of the Luid 
Customs Officer in charge thereof, — 


LEG. REF. 

^See footnote 7, previous page, 

2 Substituted for ‘Government' by A. 0-, 
1937. 

without a permit, the offence if any, would 
be one to be dealt with only by the Land 
Customs Officer himself under sec. 7^ and 
would not constitute an offence for which a 
complaint could be made to a Magistrate. 
■A.LR. 1933 M. 888=65 M.LJ. 837. 

Sec 7 (1) (r) : Onus, — ^For a conviction 
under -sec. 7 (1) (c), the onus Is on the 
. prosecution . to prove that the goods were 
‘ taken by^ land from foreign territory to 
'British territory at a time when such gOods 
are dutiable. 1933 M. 888=65 M. L, J. 
837. When a person is charged for an of- 
fence under sec. 7 (1) (<:)* of. the Land Cus- 
-■toms- Act the onus -is on- the pr^jsecution to 
show that dutiable goods had been taken by 
land from a foreign, territory. Where the 
case for the prosecution was that the 
accused* had previously purchased certain 
bars of silver in Karaikal, had arrayed to 
bring them to a place in British India and 
was caught in die process of removing them 
from that place to another place in British 
India. It was held mat the accused 
was not liable to be convicted in the absence 
.of proof that the goods had been passed 


land from the French territory into British 
India, (2) that in the case of non-dutiable 
jaroods, for which the accused had no permit, 
the offence could be dealt with only by the 
land Customs Officer under sec. 7 and would 
not constitute an offence for which a com- 
plaint could be made to a Magistrate. 
Where the confession of the accused is the 
only evidence against him, it must be taken 
as a whole and nothing can be read into it 
which is not contained 3iere.‘6S M.LJ. 837, 
Sec. 7 (2) . — ^Where two persons were 
charged and convicted by a sub-Magistrate 
for offences under secs. 7 (1) (a) and (c) 
respectively of the Land Customs Act be- 
cause certain goods were smuggled into 
British India from the adjoining French 
territory by them, but the Sub-divisional 
Magistrate on appeal though coniirtned the 
findings pf .fact held that the complaint filed 
by the Sub-Inspector of'Land Customs was 
not competent in order to adjudicate upon 
the value of the goods exceeding Rs. 50. 
Held, that by the Government Nptification 
under sec, 3 (!)• the Sub-Inspector under 
sec. 7 (2) was a Land Customs Officer and 
hence competent to make the complaint to 
Magistrate. Therefore the convictions and 
sentences were right. (1938) 1 M.L.J. 8l5i= 
47 L.W. S76=A J.R. 1938 Mad. 712. 
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(a) on any public holiday within the meaning of section 25 of the 
Negotiable Instruments Act, 1881, or on any day on which the passage and 
delivery of goods at such land customs station has been prohibited by the 
Chief Customs authority by notification, in the Official Gazette, or 

(b) on any day except between such hours as the Chief Customs 
authority may, by a 1^ notificaticm, ^appoint. 

9. (1) The provisions of the Sea Customs Act, 11878, which are spedfied 

in the Schedule, together with all notifications, orders, 
f^^**^**°** forms issued, made or prescribed thereunder 

® “■ shall, so far as they are applicable, apply for the 

purpose of the levy of duties of land customs under this Act, in like manner as 
tiiey apply for the purpose of the levy of duties of customs on goods imported 
or exported by sea. 

(2) For the ptupose of such application the said prowsions, notifications, 
orders, rules and forms may be construed with such alterations as may be neces- 
sary or proper to adopt tiiem for the said purpose, but not so as otherwise 
to affect the substance thereof, and in particular — 

(a) references to bills of entry and to shipping bills shall be deemed to 
be references, respectively, to applications for permits to import and applications 
for permits to export such as are referred to in section 5, 

(J) references to a Chief Customs Officer shall be deemed to be refer- 
ences to a Collector of Land Customs, 

(c) references to a Customs Collector shall be deemed to be references 
to a Land Customs Officer for the time b«i^ in diarge of a Land Customs sta- 
tion or duly authorised to perform all, or any special duties of an officer so in 
charge, 

(jy references to a custom-house shall be deemed to be references to a 
lantl customs station, 

(e) references to a customs-port shall be deemed to be references to a 
land customs area, 

(f) referenccjs to a foreign port shall be deemed to be references to 
foreign territory, 

(ff) references to goods brought ty sea to, and to goods shipped or brcmght 
to shipment at, a customs port shall be deemed to.be references respectively 
to goods brot^ht across a foreign frontier into a land customs area and to goods 
brot^ht to a land customs station to export. 

(h) references to Officers of Customs shall be deemed to be references 
to Collectors of Land Customs or Land Customs Officers appointed under this 
Act, — 

(i) references to persons on board of any vessel or boat in any port or 
to persons landing shall be deemed to be references to persons who have entered 
a land customs area from todgn territory, and 

(/) references to "this Act” shall be deemed to be references to the Sea 
Customs Act, 1878, as applied for the purposes of this Act, or to this Act, as the 
case may require, 

10. [Omitted by Act III of 1937.]. 


LEG. REF. ^ 

' *For sudi Notifications, see Gen. R. « 
Ce. C. M.-I-94 


O., Vol. V, pp. .«2-fi23. 
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' V " THE SCHEDULE. 

(Stt SecHon 9.) 

Provisions of the Sea Customs Act 1878 which are made applicable for the purpose of 
the levy of duties of land customs. 

■ ' Sections 4,’ 8 to 10. 21, 23 , 2S, 26 , 29 to 36 , 37 (pcept the proviso) 36 to 40 ^Section 

88, Section 167 ," Nos. 1, 8, 9, 37 to 40 and 72 to 80 , Sections *[ 168 ] to 176 , 178 to 181 , 182 to 

184, 186 to 197 and 200 to 204 . 

N.B— Extracts from the Land Customs (Amendment) Act (III of 1937), 
—The following extracts from the Land Customs (Amendment) Act (III of 
1937) may also be read in connection with this Act: — 

_ Sec. 6, ( 1 ) The Acts mentioned in the Schedule 

Repeals. herdiy repealed to tiie extent specified, in the 

fourth column thereof. 

; (2) All notifications published and all rules smd orders made, or deemed 
to have been made, under any of those Acts and in force immediatdy before 
tile commencement of tiiis Act shall, so far as thqr'are not inconsistent with the 
Land Customs Act, 1924, be deemed to have been published and made under 
that Act. * [Vide Sec. 6 of Am, Act III of 1937.] 


THE SCHEDULE. 
Enactments Repealed. • 
[See SW<rfid» 6 (1).] 


Year. 


No. 


SHort title. 


Extent of repeal. 


1844 

1857, 

1874 

xgox 

1920 


VI 
XXIX 
, . XV . 
XI 

XXXVIII 


Acts of the Governor-^General in Council, 
The Madras Inland Customs 
Act, 1844. 

The Bombay Land-customs 
Act, 1857; 

The Laws Local Extent Act, 

1874. 

The Amending Act, 1901. 


So much as has not been repealed! 
So much as has not been repealed. 


The Devolution Act, xgao. 


So much of the Second Schedule as xdatei 
to Act VI of 1844, 

So much of the First Schedule* as relates to 
the Madras Inland Customs Act, 1844, 
and the Madras Inland Customs (Amend* 
ment) Act, 1893. 

jSo muim of the First Schedule as rdlates to 
Act XXIX of 1857. 

Acts of the Indian Legislature, 


X 934 

X 934 

XIV 

xxxn 

The Sugar (Excise Duty) Act, 
* 934 - ■' 

The Indian Tariff Act, 1934. 

Sub-section (2) of section 6. . * 

• 

Section 7. 

" I 

• 

Madras Act. 


1893 

II 

The Madras Inland Customs 
- . (Amendment) Act, zSgs* 

The whole. 



Bombqjf Acts. 

. ' 

1915 

xgsx 

III 

II 

The Bombay DecentraHzation 
Act, 1915. 

The B(^bay Short Titles 
Act, 1921. 

The Second S^edulc. 

So much of the Schedule as relates to the 
Bombay Land Customs Act, 1857. 


LEG. 

1 Inserted by Act III of 1937 , 


® Substituted ior *169^ by pf 4^7* 
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THE INDIAH LAW REPORTS ACT (XVIII OR 1875). 


Year. 

No. 

Short Title. 

Amendments. 

xgao 

■ 

The Indian Law Rq)orts 
Act, 1875 . 

Repealed in part XII of 1876 . 

Amended, XXXVIII of 1920 ; XXXII of 
1925 and XXXIV of 1926 . 


[nth October, 1875 

'' ' An Act for the improvement ’of Lam Reports. 

[Preamble.'] Omitted by the Government of India (Adaptation of Indian 
Lams) Order, 1937. 


Short tide. 

r 


1. TWs Act may be called The Inhiah Law 
Repoets Act, 1875. 


Local extent 

Commencement 
OflScial Gazette. 


It extends to the whole of British India: 

it ' 

and it shall come into force on such day as the 
Central Government notifies in this bAalf in the 


2. [Repeal of Act II of 1875.] Rep.- by the Repealing Act, 1876 (XII of 
1876). 

3. No Court dhall be bound to hear cited, or shall recrive or treat as an 

authority binding on it, the report' of aiw case 
Authority given only to ^[decided on or after the said day but any Court in 
au onse repo s. British India which is a High Court for the purposes 

of the Government of India Act, 1935] other than a report published under the 
authority of *[any Provincial Govemmait]. 

4, Nothing herein contained shall Jbe construed 
■Authirity of judicial de- to give to any judicial decision any furfiier or other 
cisions. authority than it would have had if this Act had not 

been passed. 




LEG. REF. 

1 Substituted by A.O. for "decided by 
any of the said High Courts or by the Chief 
Court of Oudh on or after the said day.” 

* Substituted by A.O. for “any Local 
Government.” 


Secs. 3 and 4: Unrepokted dectsion or 
Division Bench binding on single Judge. 
—All that the Law Reports Act does is to 
disure that Judges who have no access to 
the decisions themselves shall be provided 
with accurate copies - of them. If an offici- 
ally certified copy of a ' judgment of the- 
High Court were to be produced in a lower 
Court the lower Court would be hound to 
treat it in the same way as it would an 


officially reported jud^ent. A lower Court 
is bound by an unpublished ruling of its own 
High Court hut not by an obiter dicta. 
Hence a single Judge of the High Court is 
bound by the decision of the Division Bench, 
even though the decision is not reported. It 
is the decision and not the opinion of the 
Court nor the report of it that makes the 
precedent. I.L.R. (1944) Nag. 342=213 
I.C 241=17 R.N. 1=1944 N.LJ. 1 =A. 
LR. 1944 Nag, 44' (F.B.). See also 1923 
All. 392 (F.B.) ; 37 All. 3S9 (P.C). The 
Court has a discretion to hear cases dted 
from unauthorized reports — and ' would 
generally give due weight to the practice 
prevailing in the Courts with reference to 
any particular report the decision from 
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THE LEGAL PRACTITIONERS ACT (I OF 1846).i 





" ‘ 

Year. 

No. 

Short title. 

Amendments. 

• 1846 

I 

Legal Practitioners’ Act. 

Repealed in part, XVI of 1874 ; XII of iSifi- 
XII of 1861 : Repealed (iScaUy) 

1865 ; IXofi 884 , S. 9 . 

Repealed in part and amended. XII of 1801 
Amended, XX of 1853 , S. 4 . ' ® ’ 

I 


CONTENTS. 


StecnoNS. 

1, 2 & 3. [Repealed.] 

4. Office of pleader open to persons duly 
certificated. 

5. Right of barrister to plead in all 

Courts. , ^ i 

6 . Enactment to cease to have force, 
except for ^ecified purposes. 

7. Private agreement between parties 
and pleaders. Calculation of pleaders* fees 
out of costs awarded in regular suits. 


SEOnONS. 

In other cases. 

8 . Enforcement of private agreements, 

9. Remuneration for opinions. 

10. Power of Sadr Amin to fine pleader. 
Appeal. 

11 . Rules applied. 

1.2. Rower of Munsiff to fine pleader. 
Appeal. 

13. Act not to affect certain Vakils. 


[7fh Jamaiy, 1846: 

An Act for amending the Law regarding appointment and remuneration of 
' Pleaders m the Courts of the East India Company. 

1, 2 & 3. [Repeal of tenactmewts'}' Rep. by the Repealing Act, 1874 Wl 
0/1874), 


LEG. REF. 

^ Short Title “The Legal Practitioners 
Act, 1846*\ see the Indian Short Titles Act, 
1897 (XIV of 1897). General Acts, Vol. IV. 
This Act has been declared, by the Laws 
Local Extent Act, 1874 (XV of 1874), S. 
4, to be in force in the Madras and Bom- 
bay Presidencies, except as regards the 
Scheduled Districts. It has been 'declared, 
by notification under S, 3 (o) of the Sche- 
duled Districts Act. 1874 (XIV of 1874), to 
be in force in tiie Scheduled Districts of 
Sind. Set ' Gasiette ' of India, 1880, Pt. I, 
p. 672,' It has been declared under S. 3 
( 6 ) of the sainc Act that Act I of 1846 is 
not m force in the Scheduled Districts of 
Ganjam and Viaagapatam, sec Fort St 
George GazetU, 1898, Pt. I, p. 667 and 
Gazette of India, 1898, Pt. I, p. 872. It is 
r^med in places to which the Pleaders, 
^Iffitars Md ]^vcnue Agents Act, 1 ^ 
(XX of 1865) IS extended by S’. 3 of that 
Act^ and in places to which the Legal Prac- 
titioners' Act. 1 ^ (XVin of 1879), appKcs 

of 18^), S. 9. It hanteen repealed, in so 


far as it applies to Burma, by the Burma 
Laws Act 1^8 (3ail of 1898), S. 18 ( 1 ) 
and Sch. B, Bur, Code. 

at the bar.’ 1930 M.W.N. 
955=1931 Mad. 71=130 I.C. 190. The 
Act has no application to a decision of the 
Privy Council ; and Courts are. at liberty Is 
refer to unauthorized reports of the Privy 
Council ^d if the report is correct, they 
are bound to follow it. 48 Mad. 846=19» 
Mad. 20--49 M.L.J. 498. . A decision pub- 
lished only m a private publication is not 
absolutely binding. 4 Rang. 146=27 Cr. 
L.J. 1396=1926 ^ Rang. 164 (F.B.). A 
view expressed in a judgment reported 
m an unoffifcial report is entitled to res- 
pect; and any examination of it ought 
to start with the assuppiption that it is cor- 
rect. It need not be followed blindly, like 
one officiajy published. See 8 N.L. 

Where the ficts 
of,tw case are not stated in the report of 
an offiaal publication, the report would be 

r I Sae 27 I.A,' 110= 

27 Cal. 951 at p. 9^=4 C.WJNT. «1. 
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4 ^ tj^nc « >K ncj gf pleader in the Courts of the East India 

Company snail be open to ail persons of whatever 
pe?s?S duly SfiS. f Provided that no person shall be 

admitted a pleader in any of those Courts unless he 
have obtained a certificate in such manner as shall be directed by the Sadr 
Courts that he is of good character and duly qualified for the office, any law or 
regulation to the contrary notwithstanding: 

S. Provided, * * *] that eveiy barrister of any of Her Majestjr’s 
^ Courts of Justice in India shall be entitled as such to 

plSftn aS Courts”®" Sadr Courts of the EtiSt India 

Company, subject, however to all the rules m force m 
the said Sadr Courts applicable to pleaders whether relating to the langu^e in 
which the Court is to be addressed or to any other mattw. 

^ _ 6- ’ "[* * * *i] * * *.] Section 52, 

for 11, 1827 of the Boml^y Code, shall c^e 

specified purposes. to *>« enforced, excepting for the purpose speafied 

in section 7 of ^s Act. 


7. 


* * 


Parties employing authorized pleaders in the said Courts 

. shall be at liberty to settle with them by private 

j agreement the remuneraticm to be paid for meir pro- 
tween parties and pleaders. , ^ ^ nece^aiy 

to specify such agreement in the vakalatnama; 

Proidded that when costs are awarded to a party in any r^[ular suit, 
original or appeal, decided on me merits, against an- 
other party, the amount to be paid on account of fees 
of pleaders shall be calculated according to the rules 
contained in “.[the section of the Regulation] specified 
in section 6 of this Act; and that when costs are awarded in other cases the 
. . amotmt to be paid on account of such fees shall be 

n o er cases. one-fourth of what it would have been in a r^ular 

suit decided on its merits. 


Calculation of pleaders’ 
fees out of costs awarded 
in regular suits. 


8 . »,[* 


*] 


Enforcement 

agreements. 


of private 


ij* * SiJ SJ* 


Private agreements between parties and thdr pleaders 
respecting the remuneration to be paid for profession- 
al sendees shall not be enforced otherwise than by a 
regular suit 

* *1 Persons taking ^[*] opinions from authorized 
pleaders shall be at liberty^ to settle with them by 
private a|[reement the remuneration to be paid for 
such (pinions. 

10. “;[♦ * ♦ *] Whenever a pleader has ren- 
dered himself liable to a fine in the Court of a prind- 
pal Sadr Amin or Sadr Amin, it shall be competent 
to sudi Prindpal Sadr Amin or Sadr Amin to impose such fines: Prodded that 


Remuneration 

niems. 


for opi- 


Power of 
fine pleader. 


Siadr Amtn to 


LEG. REF. 

^The words "And it is hereby enacted 
thaf» repealed by Act XVI of 1874. 

®The words “nevertheless, and it is here- 
by enacted” repealed by ibid, 

®The words and figures "Section 2S. . . 
Madras Code, and” repealed by Act XII 
of 1891, 

The word- 'that' repealed by Act XII of 
1876. 

5 Substituted by Act XII of 1891 for "the 
sections of Regulations”. 

« The words and figures "so much 


and that” repealed by Act XII of 1876. 
^The word 'such' repealed by tbtd. 


Sec 4. — S, 4 does not extend to barris- 
ters and attorneys of the Supreme Courts. 
See S, 4 of the Pleaders Act, 1853 (XX of 
1853) . 

Sec. 6. — Object of this Act is to bring 
legal practitioners under the controf of the 
Court, so that they may not be able to op- 
press people by extortion. See 15 C. 638. 
See also 1 B.H.C (A.C) 102. 
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an appeal from aU .orders imposing such ^es s^ he 
Appeal. to the 7'^^ or City Judge, whose deasion thereon 

shall be finaL , 

i« ir^ * 4<i The rules applicable to pleaders in the Courts of the 
I Zila and City Judges shall henceforth be applicable, 

Rules applied. as they are capable of application, to pleaders 

in the Munsif’s Courts. 

12. * * *,] Whenever a pleader has 

Power of Munsif to fine conducted himself in sudi a manner in the Court of a 
pleader. Munsif as would have rendered ^ liable to a fine if 

■he had so conducted Wmself in the Court .of a Zila or Qty Judge, it shall be 
ccaupetent to sudh Munsif to impose su<^ fine: Provided that an appeal from 

all orders imposing such fine shall lie to the Zila .or 
■A^Ppeal- City Judge, whose deciaon thereon shall be final. 

13. *[* * * f 1 Nothing in this Act contained shall apply to vaHls who 
may be employed in the Courts .of the Village Munsifs, 
Art not to aflFect certain gj. before the Village or District panchayats, or be- 

fore the Collectors of Zilas, under the provisions .of 
Regulations »IV, V, *VII and XII, 1816, of the Madras Code. 


THE LEGAL PRACTITIONERS ACT (XX OF 1853).^ 


Year, 

^ No. 

1 

1 Short title. 

! 

Amendments. 

*853 

XX 

The Legal Practitioncri 

Repealed in part, XIV of 1870 . 



Act, 1853 . ! 

Repealed (locally), XX of 1865 ; IX of 1884 , 

S. 9 . 


LEG. REF. 

1 Vide footnote 1 at p. 749. 

* For Reg. I\r o£ 1816, the Madras Village 
Courts Act I of 1888 should now be read 
wherever thal: Act is in force, see S. 2 (3) 
of that Act. 

* Reg. VII of 1816 repealed by the Mad- 
ras Civil Courts Act (III of 1873). 

^ Short title. “The Legal Practitioners- 
Act. 1853.” See the Indian Short Titles Act; 
1897 (XIV of 1897). 

The Act has been declared to be in force 
in the Madras and Bombay Presidencies, 
except as regards the Scheduled Districts, by 
the Laws Local Extent Act, 1874 (XV of 
1874)\Ss. 4and5. 

It has been declared by notification under 
3 (a) of the Scheduled Districts Act, 
I?^4 (Xiy of 1874), to be in force in the 
Sch^ulcd District of Sindh. See Gazette 
of India, 1880, Pt. I. p. 672. and in the 
Scheduled Districts in Ganjam and Vizaga- 
patam, see, ibii., 1898, Pt I, p. 87a 
It ^ ^cn repealed in places to wluch 
. the Pleaders, Mukhtars and Revenue 
Agents Act, 1865 (XX of 1865). is extend- 
ed, see S. 3; and in places to which the 


Legal Practitioners Act, 1879 (XVIII of 
1879), applies by the Legal Practitioners 
Act, 1884 (IX of 1884), S. 9. Act XX of 
1865 was repealed by Act XVIII of 1879. 

It has been repealed, so far as it applies 
to Burma, by S. 18 (1) of the Burma Laws 
Act, 1898 (XIII of 1898), Bur. Code. Vol. 


Sfic. 10.— A pleader who presses a Court 
to put a question which the Court considers 
improper, and insists on a note being made 
of his request, is not liable to fine under 
Act I of 1846. No opinion was offered on 
the point whether such conduct on the part 
of a pleader amounted to an offence under 
S. 228 of the Penal Code. Where the 
pleader under the above circumstances was 
fined for an offence under S, 228 without 
being called on to make a statement in his 
defence, held, that the procedure w*as irregu- 
lar and that though there was no app^ 
from the order, the High Court could in 
revision interfere with the order on ac- 
count of such irregularity, 7 B. H. C. 
(A.CJ.) 102. 
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Pkader not bound to 
attend Court ^cept at hear- 
ing of cause in which he is 
employed. 


{%th December, IBSZ. 

An Act to amend the Law relating to Pleaders in the Courts of the East India 

Company. 

Whereas it is p:pedient to amend the law relating to Pleaders in the 
Courts of the East India Company; It is enacted as follows: — 

[Repeal of enactments.] Rep, by the Repealing Act, -1870 {XIV of 

1870). 

2. pleader shall be bound to attend in any of the Courts of fee East 
India Company, on any day fixed for the transaction 
of civil business, or to notify to the Court his inability 
to attend, unless he shall be employed in some cause 
or business which, according to the practice of the 
Court, may be heard or transacted therein on that day, 

anything m any.law or regulation to the contrary notwithstanding. 

3. Every attorney on the roll of any of Her Majesty’s Supreme Courts of 

p. , , . .. r- * Judicature in India shall be entitled as such to plead 

attolSs to ple^S^ in^ all Sadr Courts of the East India Company, 

Sadr Courts. subject however to all the rules for the time being in 

force in the said Sadr Courts respectively, applicable 
to barnsters pleading therein, whether relating to the language in which the 
Court is to be addressed or to any other matter. 

4. That part of section 4, Act No. I of 18^ which provides that no person 
shall be admitted a pleader in any of the Courts of 
the East India Company, unless he have obtained a 
certificate in such manner as shall be directed by the 
Sadr Courts that he is of good character and duly 
qualified for the office, shall not extend to barristers 
or attorneys of any of the said Supreme Courts ; but 

every such barrister and attorney shall be entitled as 
such to plead in any of the Courts of the East India Company subordinate to the 
Sadr ^urts, subject to all the rules in force in the said subordinate 0)urts 
'respectively applicable to pleaders therein, so far as such rules relate to the 
language in which the Court is to be addressed or to any other matter connected 
wife pleading feerrin. 


Barristers and attorneys 
of Supreme Courts not 
required to produce certi- 
ficate of character, etc., 
but may plead in all subor- 
dinate Courts. 


THE LEGAL PRACTITIONERS ACT (XVIII OP 1879). 


Year. 

n 

Short title. 

Amendments. 

1879 

XVIII 

The Legal Fiactilionetii 
Act, 1879. 

Amended, IX of 1884. ; IX of 1896 ; I oi 
1903 ; I of 1908 ; XV of 1926 ; XXXVIIl 
* of 1926. 

Repealed in 'part, XVIII of 1919 ; Xl 
of 1983 ; XXI of 1936 ; I of 1938. 


CONTENTS. 


Preamble. 

CHAPTER I. 
Preliminary. 

Sections. 

1. Short title. 
Commencement. 

Local Extent 


Sections. 

2. [Repealed:] 

3. Interpretation-clause. 

CHAPTER IL 

Of Advocates, Vakils and Attorneys. 

4. Advocates and Vakils. 

5. Attorneys of High Court 


LEd. BEF. Bombay by the Bombay Pleaders Act, XVII 

* } S', 2 of this Act has been repealed in of 1920, Bom. Code, Vol. V* 
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Sections. , 

CHAPTER III. 

Of Pleaders and Mukhtars. 

6. Power to make rules as to qualifica- 
tions, etc., o£ pleaders and mukhtars. 

Publication of rules. 

7. Certificates to pleaders and mulch- 
tars, 

8. Pleaders on enrolment may ‘ practise 
in Courts, and revenue offices. 

9. Mukhtars on enrolment may practise 
in Courts. 

10. No person to practise as pleader or 
mukhtar unless qualified. 

Revenue-agents may appear, plead 
and act in Munsif's Courts in suits under 
Bengal Act VIII of 1869. 

11. Power to declare functions of mukh- 
tars. 

12. Suspension and dismissal of pleaders 
^and mukhtars convicted of criminal offence. 

13. Suspension and dismissed of pleaders 
and mukhtars guilty of unprofessional con- 
duct. 

14. Procedure when charge of unprofes- 
sional conduct is brought in subordinate 
Court or revenue office. 

Suspension pending investi^tion. 

15. Power to call for record in case of 
acquittal under S. 14. 

16. Power to make rules for mukhtars 
on Appellate -^Side of High Court. 

CHAPTER IV. 

Of Revenue agents. 

17. Power to make rules as to qualifica- 
tions, etc., of revenue-agents. 

PuDlication of rules. 

IS. Certificates to revenue-agents. 

19. Enrolment of revenue-agent. 

20. No person to act as agent in revenue 
offices unless qualified. 

21. Dismissal of revenue-agent convicted 
of criminal offence, 

22. Suspension and dismissal of revenue- 
agents guilty of unprofessional conduct. 

23. Procedure wnen revenue-agent is so 
charged in subordinate office. 


SEOTONS^^er Controlling Revenue 

authority to call for record. 

CHAPTER V. 

Of Certificates. 

25. Fe*e for certificates, 

26. Dismissed practitioners to surrender 
certificates. 

CHAPTER VL 

Of the Remuneration of Pleaders, 
Mukhtars and Revenue-accents. 

27. High Court and Chief Controlling 
Revenue-authori^ to -fix fees on civil and 
revenue proceedings. 

Exception as to agents mentioned in 

S. 20. 

28-31. [Repealed:] 

CHAPTER VII. 

Penalties. 

32. On persons illegally practising as 
pleaders, mukhtars or revenue-agents. 

33. On suspended or dismissed pleader, 
etc, failing to deliver certificate. 

34. On suspended or dismissed practi- 
tioner practising during suspension or after 
dismissal. 

35. Revision of fines, 

36. Power to frame and publish lists of 
touts. 

CHAPTER VIII. 

Miscellaneous. 

37. Provincial Government to appoint 
examiners. 

38. Ejtemption of High Court practi- 
tioners from certain parts of Act. 

39. Suspension or dismissal of person 
holding mukhtar and revenue agent's certi- 
ficates. 

40. Pleaders, etc, not to be suspended 
or dismissed without being heard. 

41. Power for certain High Courts to 
enrol advocates. 

42. [Repealed,] 

THE FIRST SCHEDULE.— 

THE SECOND SCHEDULE.— Value 
OF Stamps for Certihcaies. 


THE LEGAL PRACTITIONERS ACT (XVIII OP ,1879).* 

J" . [29th October, W9, 

An Act to consolidate and amend the Loetv relating to Legal Practitioners, 
Whereas it is expedient to consolidate and amend the law relating to 
Preamble. Legal Practitioners in the Lower Provinces of Bengsd, 

the North-Western Provinces, the Punjab, Oudh, the 


^ , LEG. REF. 

* For the Statement of Objects and Rea- 
sons, see Gasette of India, 1878, Pt V, p. 
381. For Reports of the ^lect Committee, 
iSf 1879, Pt. V, pp. 51 and 841; for 
Qvil Rulw of Practice made by the High 
Court of Madras under ffiis Act, the Cod< 
of Civil Procedure and certain other Acts, 
for observance by Subordinate Civil Couru 
in that President except the Madras Small 
Cause Courts. See Fort St George Gazette, 
1905, Supplement, 1. See now avfi 
Rules an d Circular Orders, 1928 by Madrai 


High Court This Act has been declared 
in force in Angul and the Khondmals by 
the Angul District Regulation^ 1894 (I of 
1894), S. 3, Ben, Code, and oy notification 
under S, 3 (o) of the Scheduled Districts 
Act 1874 (Xiv of 1874), in the Districts of 
HaTaribagh, Lohardaga and Manbhum and 
Pargana Dhalbhum and the Kolhan in the 
District of Sjingbhum, see Gazette of India, 
1881, Pt I, p, 504. The District of Lohar- 
daga (now called the Ranchi District 
Cmcutta Gazette, 1899, Pt. I, p. 44) includ- 
ed at this time the District of Palamu 
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to empower^ each of the Local Govenunents 
Sr^nr^f India to «tend to the territories administered by it such 

as follows-^ ^ Government may think fit; It is hereby enacted 


CHAPTER 1. 

Preliminary. 

Short title, commence- The Legal PractI- 

ment. TiONERS AcT, 1879, and shall come into force on the 

January, 1880. 


LEG. REF. 

which was separated in 1894. The whole 
Act, except S. 36 as substituted by S. 4 
of Act XI of 1896, is repealed in the North- 
Western Frontier Province by the N.-W. 

Justice Regulation, 
Sch. Ill, 

P. and N. W. Code. 

1 Under this power the Act has been ex- 
tended, subject to certain omissions, and so 
far only as it relates to judicial Courts, 
Civil and Criminal to the Madras Presi- 
dency, accept the Scheduled Districts, from 
1st April, 1882, see Fori St. George Gacette. 
1881, Pt. I, pp. 491 and 707. Ss. 3 and 4 
of the Act ^ve been extended to the Regu- 
lation Districts of the Bombay Presidency, 
see Bombay Government Gasette, 1885, Pt 
I, p. 290, Sections [except clauses (a), 
(^)i ic), (d) and (f) thereof] 34, 36 and 

40 have been extended to the whole of the 
Bombay Presidency, except the Province of 
Sind {Bombay Gaaette, 1904, Pt I, p. 1635) 
and to the Province of Sind (Ibid., 1^5, 
Pt I, p. 634). 

Ch. I, S, 40, Sch. II, and so much of 
Chs. Ill, V, VI and VII as relates to plea- 
ders, have been extended to Coorg, see 
Mysore Gasette, 1879, Pt I, p. 355 ; see also 
Notification No. 44, dated 11th November, 
1891, Coorg District Gazette,' see 18^, Pt I, 
p. 122, extending Ss. 3, 13 and 36 as amend- 
ed by Act XI of 1896 so far as they relate 
to pleaders. S. 3 and Chs. II, III, V to 
VIII, and the second schedule were extend- 
ed to Lower Burma, with effect from 16th 
April, 1900, see Burma Gazette, 1900, Pt. 
I, p. 320, Bur.R.M. Burma Gazette 1908^ 
Pt. I, p. 18 (extending S. 20), 'Ss, 4 and 

41 were extended to Ajmer-Merwara by 
the Chief Commissioner’s Notification 
No. 28 C.C., dated 21st April, 1927. See 
Gazette of India, mi, Pt Il-A, p. 214. 


Sec. 1 : Construction of Act and 
Scope— (Per Fidl B^ncA).— The Act does 
not merely consolidate pre-existing law but 
also amends it, which implies both addition 
to ^d derogation from the pre-existing law. 
It is a complete Code in itself as regards 
the subject it deals with. 1930 A.L.J. 402 
=1930 All. 225 (F.B.). (Per Full Bench) : 
Inherent powers of the Supreme Court of 
Calcutta were not conferred on the Allahabad 
High Court by the Indian High Courts Act 
of 1861 and no power to exercise inherent 
disciplinary jurisdiction over legal practi- 
tioners independently of the Legal Practi- 
Gr. C M.-I— 95 


tioners Act and the Indian Bar Councils Act 
now exists in the Allahabad High Court 
in respect of their professional or other mis- 
conduct. 1930 A.L.J. 402=1930 All. 225 
(F.B.) . No minor can appoint an attorney 
and if he does, the attorney has no valid ap- 
pointment under which he can act. 1934 A. 
L.J. 387=35 Cr. L. J. 1053=1934 AU. 589. 

JuKisracTiON OF High Court to re- 
instate DEBARRED PLEADER— CONSpERAIlONS. 
— ^The High Court has jurisdiction, in the 
exercise of its general power of superinten- 
dence over pleaders, to reinstate on the Roll 
and to re-admit a pleader who had ^ been 
struck off the Roll for professional miscon- 
duct. I.L.R. (1937) Bom, 99=38 Bom. 
LR. 1161=1937 Bom. 48. As to the con- 
siderations to be had by the High Court in 
cases of reinstatement after disbarment, see 
I.L.R. (1937) B. 99; 1939 Rang. 78; LL. 
R. (1937) All. 411=1936 A.L.J. 1396=1937 
All. 50 (F. B.) ; 14 Rang. 390=1936 Rang. 
368 (S.B.); I.L.R. (1939) Bom. 99=38 
Bom.L.R. 1161; 1939 Rang. 142=1939 Rang. 
L.R. 213 (S.B.); 45 M. L. J. 639; I.L.R. 
(1940) Mad. 81; I.L.R. (1940) Mad. 84; 
1940 Rang. 32; (1939) 2 M.L.J. 630 (F. 
B.). 

Duties of Legal Practitioners.— When 
a solicitor takes up a case and undertakes to 
conduct it he is bound, whether his client is 
rich or poor, to proceed with due diligence, 
and honestly to prosecute or defend the 
claim, even if he is not put in funds: for it 
is open when he takes up the case to assure 
himself whether his client is a person of 
substance, or if necessary to insist on a suffi- 
cient advance at the outset to cover all pro- 
bable costs. 34 Bom.L.R. 703=138 I, C. 
257=1932 Bom. 363. It is an unwritten rule 
• of the bar that where two counsels have 
been briefed in a case appearing on the daily 
board, one or other counsel must return his 
briefs in good time if there is a chance of 
neither being able to attend when the case is 
called on. 34 Bom.L.R. 1425^=1932 Bom. 
634. A resolution by the Bar Association 
that no member thereof should appear for 
the prosecution in any criminal case against 
any other member is a flagrant and unwar- 
ranted interference with the rights of legal 
practitioners, contrary to the best traditions 
of the Bar and to all accepted notions of 
forensic propriety. 36 C.W.N. 294=1932 
Cal. 370. It is incumbemt on counsel to 
prepare cases before coming to Court. The 
time of the Court should not be taken by 
search for relevant passages* during trial in 
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Local section and section 2 extend to the whole 

of British India. 

The rest of this Act extends, in the first instance, only to the territories 
respectively administered by the Lieutenant-Gkjvemors of the Lower Provinces 
of Bengal, the North-Western Provinces and the Punjab, and the Chief Com- 
missioners of Oudh, the Central Provinces and Assam. But any other Provincial 
Government may from time to time, by notification in the Official Gazette, extend 
all or any of the provisions of the rest of this Act to the whole or any .part of the 
territories tmder its administration. 


Court ; client should also supply counsel with 
the necessary copies and records. 1939 A. 
LJ. 118. 

Duty of Legal PRACTmoNERS-~CLiENTS 
WITH Conflicting Interest.— T here is no 
such thing as a general agency between 

S leader and client. The contract of agency 
ecomes complete when the Vakalat is exe- 
cuted and ends with the termination of the 
suit. SO M. 249=1927 Mad. 157=51 M. 
LJ. 804. See also 12 Mys.L.J. 222=39 
Mys.H.C.R. 203. A pleader employed by 
a party to a proceeding before a Court is 
bound faithfully and exclusively to serve 
that party throughout the whole proceeding. 
The pleader in tfe mofussil is not merely an 
Advocate. ^ He is the confidential legal ad- 
viser of his client and does for him those 
things which in the^ Presidency towns are 
often done by solicitors. A pleader must 
not accept a vakalatnama when he knows 
that he cannot act for his client throughoitt 
fte proceedings. 14 Bom.L.R. 700=16 I. 

C, 788 — 36 Bom. 606. See 1939 Rang. L. 
R. 514=1939 Rang. 183 (S.B.). 

Authority to compromise.— An advocate 
has no authority to compromise the suit 
witfiout a power of attorney from his client* 

8 R 290=127 LC. 604=1930 R. 333. aI 
vakalatnama w’hich empowers a pleader to - 
file a compromise cannot be held to em- : 
power him to enter into a compromise and 
sign It for the party. 125 I.C. 171=1930 
^ M.L.J. SSI (P.C.). 
Although vakalat gives power to pleader to 
compromise still if the compromise i«! pur- 
ported to be entered into not on the basis 
ot such power, the compromise would not 
te binding on the client. 161 I.C. 919= 
tyw Lai, 08. The power to compromise a 
position of an advu- 
rate. The implied authoritj’’ can however 
te cc^ermanded by the express directions 

practitioner 

eny^ed by a pardanashin lady in an 
applijabon for fte appointmoit of receiver 

r^w^**®*”** *¥* “ fact 

Sj 1 authority on the counsel 

.'*f ** negotiations lead, 
compromise, held, that the advo- 
rate could cimp^ise the suit by virtue of 
his implied ^thority and that the com^” 

m-CT^r J^*®**- 5? I.A. 

Wo— 57 C. 1311—58 M.L T fP c\* 

by reference to the lady herself whether she 


is aggreable to the compromise or confes- 
sion of judgment). 

Admissions by Ijbgal Practitioners. 

Admission of counsel on a point of law* is 
not binding on his client. 1933 C. 513=144 
LC. 701; 144 LC. 610; 1935 L. 71; 12 
Mys.L.J. 190=39 Mys.H.C.R. 156. Any 
admission or concession on the part of a 
pleader on a pure question of law will not 
estop the party from questioning it in appeal 
or reyisioa 35 L.W. 393=1932 M. 409. 
See also 11 Mys.L J. 71. An admission by 
counsel of a point of law, cannot be binding 
upon a Court and a Court need not consider 
Itself precluded from deciding the rights of 
the part^ on a true view of the law. 187 

1938 

u 506. An admission by a counsel on 
a i^ed question of fact and law is not final 
and bindmg on the client and the question 
can be re^^pened on appeal when there is no 
question of springing a surprise on the other 
?®^f532 O. 172; 151 
I.C. 37^36 Bom.L.R. 334=1934 B. 156. 
An ^missim by counsel, even if it is one 
purely of fact does not bind the client if 
rt IS n^e under a misapprehension. 38 
:^m.L.R. 1058. S^e also 22 Pat. 220. 
Although an amission by an Advocate on 
^ point if law is not binding upon a parly, 
ju on me basis of such an admission a 
decree has been passed, the decree is bmd- 
ing upon the party unless it is set aside 
prescribed by law. 181 
I.C. 721=^ P.L.T. 685=1939 Pat 580. 

LOUNSELS POWER TO MAKE ADMISSION IN 
OR REFER TO AMIT^TION OR COMPROMISE 

SUITS.— A counsels powers to make admis- 
sions in or refer to arbitration or compro- 
mi% suits in which he is instructed are as 
follows: p) A counsel has authority to 
make admissions in Court on behalf of his 
client on matter of fact relevant to the 
^ ™ which he is engaged. 

Admissions on questions of law would not 
bind the chent. (2) A counsel has authority 
to confess judgment, withdraw or compro- 
mi^ or jefer to arbitration the suit in 
which he is mstructed if his doing so is for 
nis dient s advantage or benefit even though 
he has no expr^s authority from his client. 

^ counsel cannot without express 
authority ^ agree to compromise or refer 
to arbitration matters unconnected with the 
subject-matter of the suit in which he is 
instructed. (4) Where in the course of a suit 
a counsel makes an admission as to a colla- 
ter^ matter, or gives up a doubtful claim 
which IS not a subject-matter of the suit, 
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there is a presumption that the counsel acts 
under instructions if the admission or the 
giving up of the doubtful claim is for the 
benefit of the client. (5) It is a question of 
fact in each case whether the counsel acts 
under instrurtions when he cSnpromises or 
refers to arbitration matters not involved in 
the suit and the Court on a consideration of 
the probabilities and the circumstances of 
the case can find that the counsel acted on 
instructions even though there is no direct 
evidence on the point. (6) A counsel has 
no power to make an admission in, or com- 
promise or refer to arbitration, a suit if he 
is instructed not to do so, without ex^fress 
.authority from his client. 1935 A.L;J. 953 
=1935 All. 626. See also 58 B. 447=1934 
B. 101; I.L.R. (19^) Kar. 467; 1940 A. 
L.J. 18; 185 I.C. 669; 40 P.L.R. 664=1938 
Lah. 766; 1941 A.M.L.J. 80; 1942 O.W. 
N. 685=1942 O.A. 543; 1943 Oudh 128; 
I.L.R. (1943) Kar. 438=1944 Sind 51; 213 
I.C. 364. Where the power-of-attomey 
expressly confers the authority to settle the 
suit by a compromise it is not necessarj' for 
an advocate to consult his client before 
entering into the compromise if he acts in 
good faith. 15 L. 626=151 I.C. 786 (2) 
=1934 L. 393. Counsel in India have the 
same implied authority to compromise an 
action as have counsel in the English Courts. 
But if such authority is invoked to support 
an agreement of compromise the circum- 
stances must be carefully examined. In the 
first instance the authority is an actual 
authority implied from the employment as 
counsel. It may however be withdrawn or 
limited by the client; in such a case the 
actual authority is destroyed or restricted; 
and the other parly if in ignorance of the 
limitation, could only rely upon ostensible 
authority. But if in fact counsel has had 
his authority withdrawn or restricted, the 
Courts will not feel bound to enforce a 
compromise made by him contrary to the 
restriction, even though the lack of actual 
authority is not known to the other party. 
62 I.A, 196=14 P. 545=1935 P.C. 119. 
See also 1943 M.W.N, 544=1943 Mad. 
672=(1943) 2 M.L.J. 168. The authority 
of a pleader who is authorised by his 
vakalatnama to compromise the suit in 
which he is engaged by a party does not 
extend to matters which are not the subject- 
matter of the suit. Where the pleader 
enters into a compromise which involves the 
sale of his clients property which is not 
in suit at all, the Court should not pass a 
decree in terms of the compromise unless 
the client himself is a party to it. 45 Bom. 
L.R. 1045=1944 Bom. 46. In an action 
by transferee challenging a mortgage as col- 
lusive, a compromise to the effect that mort- 
gagee should buy out the plaintiff for agreed 
price, cannot be entered into by counsel as 
it is a matter collateral to the suit 62 I.A. 
196=1938 P.C. 119. Where a vakalatnama 
gives power to a vakil, to enter into a com- 
promise, a compromise entered into by him 
is binding on his client especially when the 


compromise is eminently fair and reason- 
able one. 1933 A. 955. Where a vakalat- 
nama given bj- a party to his pleader merely 
authorises the latter to sign a compromise 
‘ petition and does not give any specific autho- 
ritv to the pleader to regotitate with the 
other party and settle the terms of the com- 
promise any compromise entered into by the 
pleader without the consent of his client, 
which results in a decree, must be held to 
be unauthorized. 41 Bom. L.R. 994 — 1939 
Bom. 490. "WTiere the vakalatnama which 
was executed by a client contained among 
other things the following clause ^avasya- 
nmnal (if necessary or expedient) you are to 
compromise the suit or raise contest. Held, 
that to decide whether it was necessary or 
expedient to compromise the suit, was 
within the discretion of the pleader, and 
not the Court, and that a compromise en- 
tered into by him was binding 
146 I.C. 219=38 L.W. 341=1933 M. 734. 

ACREEaSENT TO ABIDE BY OATH--OfEER OF 
SPEaAL OATH TO OTHER SIDE— (^lEajT—lY 

BOUND.— A pleader who holds a vakalatn^a 
which distinctly authorizes him to We a 
petition of compromise wiA or without me 
rignature of his client, to wthdraw the^it 
by putting in petition without the party s 
signature, and to take whatever ste^s the 
pleader considers nccegsary in the suit has 
clearly authority to agree to the case being 
decided on the oath taken by the other side 
in a special manner. It is not open to th 
party to plead that he is not bound by the 
act of his pleader, because he has not him- 
self signed the oath of agreement or to say 
that the pleader had no 
I C. 791=^ P.L.T. 131=1939 Pat 222. 
Pleaders should be careful not to make any 
offer on behalf of their clients to be bound 
bv anv special oath except in the presence 
of the party or on express written autlw- 
rity to that effect. 172 I.C. 421 — I.L.R* 
(1940) Nag. 310=1938 Nag. 64. 

Abandonment of Plea.— Counsel for the 
defendant definitely gave up the pica re- 
garding limitation after the evidence of all 
the issues had been taken, the question was 
held to be one of law, that the party was 
not hound by the statement of his counsel 
and that as the opposite party was not pre- 
judiced, the plea can be taken m appeal 
the party. 1933 L. 404. See also 147 I.C. 
95=1934 P. 25 f Abandonment of claim for 
damages. See also 25 M. 367 (P.C;)]. 
If counsel deliberately abandons questions 
which are mixed questions of law, custom 
and facts, it is not open to the litigant to 
go behind the admission and re-agitate the 
same points in the Court of second appeal. 
13 L. 185=1932 L. 343. See also 1935 L. 
71=16 L. 328. Where in the trial CouVt an 
issue is not pressed by the counsel and 
subsequent to that there is an autkoriiatiw 
decision on the point, the party is not bourn 
by the admission of his comsel in the trial 
Court and can raise the point in appeal. 
1940 O.W.N. 1249. As to power to com- 
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prmise or withdraw plea in income-tax 
proceedings, see 1940 I.T.R. 482. 

Authority to Act-Appearance with- 
out Vakalatnama— Procedure.— When an 
accused is represented by a pleader without 
vakalatnama in an appeal, the proper course 
is to adjourn the hearing of the appeal until 
it is produced and thus afford the accused 
an opportunity of being represented hy a 
pleader. 56 I.C. 61-21 Cr.L.J. 413. A 
mukhtar though appearing in trial Court 
cannot file an appeal unless his power of 
attorney authorises him to do so. Mere 
general words in power are not sufficient 
(132 I.C. 805, Di.st,) 1933 L. 504.^ As to 
Advocate accepting vakalat and failing to 
appear at the hearing, see 1939 M.L.R. 16 
(C,). It is ordinarily the dutv* of an advo- 
cate to be present, or to make suitable 
arrangements for the conduct of tlie^ case, 
and the Courts are not to be inconvenienced 
by the postponement of cases until the pro- 
per advocate is available. 1939 Rang. 1= 
1939 Rang.L.R. 514=182 I.C. 77. 

Authority — Construction — General 

POWERS PWLOWED BY SPEaPlC INSTANCES OF 
SPEQAL AUTHORITY.— Per F.B, {Mukcrfi, 
A, dissenting .) — ^In the case of an appoint- 
ment of a vakil by vakalatnama to conduct 
a case, it is prima facie implied that he has 
full power to conduct the case in the way he 
considers best and therefore such a docu- 
ment should be construed liberally. If the 
vakalatnama confers very wide powers in 
very general terms on the vakil, and autho- 
rizes him to conduct the case and to take 
other proceedings and expressly states that 
whatever is done by the vakil should be ac- 
cepted by the litigant and then it goes on to 
specify certain particularly important powers 
like those of appointing arbitrators and com- 
promising disputes, etc., unless there is a 
special clause excluding his authority to act 
in^ a particular ivay in the course* of the 
suit, such an authority should be implied. 
The mere fact that certain important powers 
are emphasised in particular does not in any- 
way derogate from the general authority con- 
ferred upon him. It follows, therefore, that 
w-hen general authority to conduct a case is 
conferred upon a vakil and it is followed by 
special pow-ers to compromise a case and to 
refer the dispute to arbitration, the power 
to abide by the oath of a witness w'hether 
under the Oaths Act or by way of an agree- 
ment or compromise is necessarily implied. 
146 I.C. 84=1933 A.L,.J. 1127=1933 A. 
861 (F.B.). 

Authority— Presumption of— Issue of 
NOTICE. — ^When a^ member of the Bar writes 
a letter purporting to be instructed by a 
client, there is a presumption, until the con- 
trary is proved, that the letter is written 
under instructions. 144 LC. 996=1933 R. 
147. 

Acts required for proper conduct of 
TRIAL— Implied AUTHORnY of pleader.— A 
counsel appearing in the case from the very 
nature of his duties and for the purposes of 
a proper conduct of the case must be deemed 


to have implied authority to admit or deny 
a document, to press or withdraw an issue 
in the case, to examine a witness or call no 
witness and do such other acts which are 
required for the proper managemrat Md 
conduct of tl% trial. 14 Luck. 72S=1939 
Oudh 257. 

Status of Barrister p^ctising as an 
advocate in India.— The right of a Barris- 
ter-at-Law to appear in the High Court or 
in the Courts subordinate to it arises from 
his enrolment as an Advocate and not other- 
wi<?e. The peculiar position of a Barrister- 
at-Law in England disappears here on his 
enrolment as an Advocate; his rights, duties 
and disabilities are the same as those of any 
other non-Barrister Advocate. He can see 
the client, settle his fees, and act for him, 
with or without the intervention of a soli- 
citor. A Barrister practising as an Advo- 
cate in the High Court can accordingly sue 
his client for recovery of fees due. ,(25 
A. 509, overruled.) 55 All. 570=1933 A. 
LJ. 451=1933 A. 417 (F.B.). See also 
I.L.R. (1943) Lah 721=44 Cr.L.J. 181. 
(Status of pleader in Court). I.L.R. 
(1943) Lah, 721=44 Cr.L.J. 181. (Rules 
of conduct of Bench and the Bar.) 

Advocates and pleaders — ^N o distinction. 
—Though the methods of appointments of 
advocates and higher or lower grade plea- 
ders are different and the discipline by; which 
they are controlled arises from different 
sources, their duties as representing their 
clients are similar and the principles apply- 
ing in one dass of legal advisers ought to 
be applied in the case of another. 1939 
Rang.L.R. 514=1939 Rang. 183 (S.B.). 

Advocate and Court.— It is difficult to lay 
down any hard and fast rule as p what 
expressions a lawyer can use with impunity 
while addressing the Court and what should 
ordinarily be tolerated by it. Hyper-sensi- 
tiveness on the one side or rudeness on the 
other must be avoided at all costs. An over- 
subservient Bar would be one of the grea- 
test misfortunes that could happen to the 
administration of justice. At the same time, 
a lawyer is under obligation to do nothing 
that shall detract from the^ dignity of the 
Court, of which he is himself a sworn, 
officer and assistant. He should at all times 
pay deferential respect to the judge, and 
scrupulously observe the decorum of the 
Court room. '44 P.L.R. 511=A.I.R. 1943 
Lah. 14. 

Etiquette— Member of Co-operative 
Society- Appearance for Society.— Merely 
because a legal practitioner is a member of 
a Co-operative Society he is not prevented 
by any rule of professional etiquette from 
accepting instructions from the Society of 
which he is a member. There can be no 
impropriety in his doing so provided that his 
engagement is not directly due to his being 
a member. But it is improper -for a legal 
practitioner who is Director to appear 
for remuneration for the Society in its legal 
business. 56 M. 970=1933 M. 682=65 M. 
LJ. 367. 
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Duties and obligation on drafting 
PLEADINGS— Grave and serious allegations. 
— Per Thom, 7. — No counsel is entitled to 
frame^ a serious charge against a party to a 
litigation unless be is in possession of ad- 
missible and relevant evidence upon which, 
if accepted, counsel could reasonably ask 
the Court to hold the allegations true. It 
may well be that the evidence in support of 
the allegations is untrue and it is certainly 
not the duty of a counsel in the ordinary 
course to ^ test the truth of the witnesses 
whom he intends to put into the witness box 
but at the conclusion of the evidence which 
he has led he should be in a position to sub- 
mit as a reasonable proposition to the Court 
that the evidence which he has led if accept- 
ed establishes the allegations for which he 
had made himself responsible. If he is not 
in possession of such evidence to support 
them he is not entitled to make grave and 
serious allegations. 1935 All. 425 (F. B.). 
Per Iqbal Ahmad, /. — ^It is in the interest 
of administration of justice that too rigid 
a test of the conduct of an advocate in the 
matter of drafting pleadings should not be 
emphasized and that the test should be such 
as not to deter a counsel from fearlessly 
placing before the Court such allegations 
as their clients instruct them to make, so 
long as those allegations do not ap^ar 
manifestly reckless and unfounded. It is 
no doubt the duty of counsel to use their 
own judgment, experience and discretion and 
not to make irrelevant or unduly^ insulting 
allegation in the pleadings, but it is ^ equally 
their duty to embody the case of their clients 
in the pleadings fearlessly, provided the in- 
structions received from the clients justify 


Magistrate to allow him to appf ar as a pri- 
vate pleader in any particular case should 
move the High Court in revision. 16 L. 
W. 879=1923 M. 183. 

Authority to counsel “to act and appear for 
the party in the trial Court or any other 
Coiirf' includes authority to present an ap- 
peal, 33 P.L.R. 34. A mukhtar though 
appearing in trial Court cannot file an ap- 
peal unless his power-of -attorney authorises 
him to do so. Mere general words in power 
are not sufficient. (132 I.C. 895, Dist.) 
1933 L. 504. 

Costs-— Liability of legal PRAcn-noNER 
FOR — Circumstances justifying order 
AGAINST PLEADER. — ^Thcre is DO justification 
for the assumption that S. 35. C. P. Code, 
is not intended to cover any case where the 
act of a legal practitioner comes within the 
term 'misconduct' within the meaning of the 
Legal Practitioners and the Bar Councils 
Acts. A pleader may therefore be liable 
for costs of the proceedings taken by him 
in cases where the costs occasioned to his 
client are the direct result of the initiation 
and prosecution of the proceedings by him. 
Where an application for review purports to 
be made by a pleader personally on his own 
behalf and not on behalf of his client the 
minor or his guardian, on grounds wholly 
untenable, there is no justification for his 
action and he can be asked to pav the costs 
personally. 1942 Oudh 279=1942 O.W.N. 
68 . 

Authority to appear. — Counsel who has 
not filed any vakalat from his client has no 
authority* to appear for him. 12 Mys.L.J. 


Appearance of counsel against interest 


the case in the pleadings. While on the one 
hand a counsel is expected to be careful and 
not reckless in drafting the pleadings, he 
cannot, on the other hand assume the role of 
a Judge and refuse to embody allegations 
that his clients instruct him to make unless 
and until he has examined the evidence on 
the subject. A counsel is in one sense the 
moi^thpiece of his client, but he does ^ not 
guarantee or pledge himself for his client's 
veracity. Per AUsop, J. — On the one hand 
counsel must look to the interests of his 
client and not be deterred by fear or favour 
from making any allegations which in these 
interests it is necessary for him to make. 
On the other hand, he cannot take shelter 
behind his client and claim to be an entirdy 
irresponsible instrument in his client's hands. 
There remains in him a duty and an obliga- 
tion to his fellow citizens and he is certainly 
not entitled to make scandalous and serious 
allegations against those fellow citizens un- 
less he has some basis upon which the all^ 
Rations can be grounded. 155 I.C. 1043 — 
1935 A. 425 (F.B.).. ^ . 

Private Pleader.— A District Magis- 
trate -has no authority to direct other sub- 
ordinate Magistrates to exercise their jtfdi- 
discretion of allowing a person to 
practise as a private pleader in their Courts, 
Any person aggrieved by the refusal of any 


OF HIS client— If permissible.— A counsel 
should not be allowed to appear against the 
interests of a person who has briefed him 
at one or other stage of the case. It is 
absolutely necessary for taking opinion that 
the party should lay all his cards before 
the counsel concerned, and it is only after 
he has thoroughly gone into the facts of the 
case that a lawyer can be in a position to 
advise his client. In the circumstances it 
would be unfair to allow the counsel to ap- 
pear against the same person later on, and 
an assurance on the part of that individual 
would also be of no avail in the matter. 1935 
Pesh. 65 (1). It is undesirable for a 
member of thb Bar to plead in a case con- 
cerning which he has a personal interest. 
39 C.W.N. 274. 

TR.ANSFER OF BrIEF— PLEADERS APPEARING 
TOR ANOTHER. — As to duty of pleader to he 
in attendance at time of hearing of case, see 
1940 Rang. 162 (F.B.). Where a pleader 
appears for another who is unable at the 
moment to attend Court, he ought to let the 
Court know that he is so appearing, 33 
I.C. 831=20 C.W.N. 283. As to failure 
of pleader to make careful arrangements for 
conduct of case, see 183 I.C. 580=1939 
Rang. 262. A question relating to the rival 
claims of different sections of the legal prao 
titioners of the High Court cannot be 
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settkd by a sinj?le Judge or a Division 
Bench of the Court. 2^ C. L. J. 40! =41 
LC. 313=21 C. W. N. 654. Proceedings 
under the Act are quasi criminal, ^ and are 
barred by acquittal in previous criminal pro- 
ceedings. 88 I. C. ^9=26 Cr, L. J. 1111= 
1925 R, 110. 

Accepting Brief for Opposite Party 
against Previous Cltent— Duties.— 38 
M. 650 ; 8 R. 446; 9 Mys.L.T. 166. 

Appear.akce— Power of Court io re.strain 
— Pleader likely to ke witness in Case- 
Duties OF pt-eader.— That a Judge or 
Magistrate has authority to restrain a 
pleader from appearing for either part}’ in 
a case, when it would be manifestly im- 
proper for the i>leader to do so, cannot be 
gainsaid but a very strong case must be 
made out before an order restraining a 
pleader from acting in a particular case is 
passed. The mere fact that the defence 
asserts that the pleader for the prosecution 
unll be required as a witness for the defence, 
and tluat the Magistrate himself thinks that 
he w'ill be a material wdtness for the de- 
fence, are not sufficient grounds for restrain- 
ing the pleader from appearing in the case 
for the prosecution. A pleader who is con- 
ducting a case is nevertlieless a competent 
witness therein and there is no harm in his 
giving evidence in a case in which he is , 
appearing. But it is desirable that a pleader 
should not appear in a case if he knows or 
has reason to believe that he will be an 
important witness in the case. If he accepts 
the brief not knowing or having reason to 
belicv'c that he will be .such a witness but 
discovers subsequently that he is a witness 
on a material question of fact, he should 
retire from the case. 1939 Rang.L.R. ^4 
=1939 Rang, 342. Accused has a right to 
choose any advocate he wants. Prosecution 
cannot fetter that choice by summoning the 
advocate as a witness. On the other hand 
the Court is bound to see that the adminis- 
tration of justice is not in any wa}’ embar- 
rassed. If an advocate is called as a witness 
by the other side, it can safely be left to 
the good sense of the advocate to determine 
W’h ether he can continue to appear as an 
advocate, or whether by doing so he will 
embarrass the Court or the client. If a 
Court comes to the conclusion that a trial 
will be embarrassed by the appearance of 
an advocate who has been called as a witness' 
b\' the other side, and if, notwithstanding the 
Court s expression of its opinion, the advo- 
^te refuses to withdraw, in such a case the 
Court has inherent juri.sdiction to require 
the^ advocate to withdraw. But the prose- 
cution or the party calling the opposite party’^s 
advocate as a witness must in such a case 

establish to the satisfaction of the Court ] 

that the trial will be materially embarrassed ' 

if the advocate continues to appear as advo- ^ 
cate for his client. 41 Bom.L.R. 282=1939 , 

^ ^6=(1938) : 

£ M.L.J. 446. I 

Fees.— W hen an Advocate enters into a I 
contract with his client, it is appropriate c 


1 that in order to avoid any future misunder- 
[ standing as to the amount of the fees to be 

5 charged for various w’orks, there should be 

:* a clear written contract between the parties 
and the amount charged should be clearly 
: mentioned and agreed to by the client. 1936 
A.L.J. 300=1936 All. 359 (F.B.). See 
, a/so I.L.R. (1944) 1 Cal. 445=1944 Cal. 

. 189 (Solicitor’s lien for costs cannot prevail 

' over monies in his hands ear-marked for a 
specific purpose). Before relationship of 
advocate and client arises by concluding a 
contract of service, it is open both to the 
client and the advocate to bargain for ser- 
vices in such methods as may deem proper. 
But after the relationship arises, the advo- 
cate should not use his privileged and res- 
ponsible position to obtain anything more 
than a fair and just remuneration. 1937 
Rang. 299. In India as at English Common 
Law, a solicitor has a particular lien which 
does not depend on actual possession of the 
property,^ as distinguished from possessor}’ 
lien. This lien is not liable to be defeat^ 
on the ground that the assignee of a decree 
or the attaching creditor of the solicitor's 
client had no express notice of the lien. The 
fact of there being a fund in Court amounts 
to notice of the existence of a solicitor's lien 
(51 B. 855, Foil.) 60 M.L.J. 133=1931 M* 
183. See also 1940 Cal. 179=LL.R. (1939) 

' 1 Cal. 21^43 C.W.N. 290. (This lien is 
not defeated ‘by the, insolvency of the party). 
The lien of an attorney or solicitor is really 
an equity claimed on his behalf and‘ is sub- 
ject to all the equities between the attomev's 
client Bnd any other party or parties inte- 
rested in the property over which the lien 
IS claimed. An attorney has no higher 
rights than his client. A plaintiff's right to 
set-off costs payable to him by the defen- 
dant against the sum found due from him 
to the defendant on the taking of accounts 
in the same suit is not affected by the defen- 
dant's solicitor's Hen. The Courts in India 
have coinplete -discretion to allow a set-off, 
whether in the same action or in different 
actions, and it extends to the setting off of 
costs against costs and also in a proper* case 
to the setting off of debt or damages againft 
costs and wee versa. The discretion has 
to be exercised judicially, having regard to 
me facts and circumstances of each case. 
The cirmustances considered by the Court 
are matters relating to the attorney whose 
IiCT 1 $ sought to be affected irrespective of 
ms client because as between the parties 
themwlves there can hardly be a ground for 
rpistmg a set-off. After a set-off has 
already been allowed an attorney's Hen is 
Bom.L.R. 1091=I.L.R. 
(1940) Bom. 692=1939 Bom. 518. Costs 
are in theory such indemnity for the actual 
^penses of litigation as the Court allows. 
They are an indemnity to the party in whose 
favour they are allowed and not to the 
attorney engaged by that party. An at- 
tom^s lien for costs is not a charge. But 
the Court assists the attorney either by mak- 
ing a charing order as under the English 
practice or by making, a payment order, the 
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course generally adopted in India. In a 
case where the judgment-debtor under a 
decree in favour of the attorney’s client is 
unquestionably liable to pay, the Court will, 
without much difhcultj^ make an order for 
direct payment to the attorney of his wages 
by the judgment-debtor, if it is satisfied that 
the attorney has taken reasonable, though 
not exhaustive, steps to recover his wages 
from his client. Where the judgment- 
debtor has a right of set-off as, for example, 
when he holds a cross-decree, the attorney 
cannot intercept the right to set-off between 
the parties unless there is a fraudulent in- 
tention on their part to deprive him of his 
costs. 48 C.W.N. 727. A^ere a solicitor 
is engaged hy the next friend of a minor 
plaintiff, the client is the next friend and 
not it is to the next friend, and not to the 
minor, that the solicitor looks for his costs. 
Though the solicitor has a lien enforceable 
against the next friend, the lien does not 
exist against the minor. Where, therefore, 
there is a change of next friend and a new 
next friend comes in, the solicitor engaged 
b>' the former next friend is bound to hand 
over to the new next friend the papers and 
documents, etc., though he may not have 
received his costs of the suit from the old 
next friend. He cannot withhold the docu- 
ments, etc,, from the new next friend by 
pleading his lien. I.L.R, (1938) Bom. 
749=40 Bom.L.R, 694=1938 Bom. 418. 
See also 1942 O.W.N, 68. General and 
special lien distinguished, see 34 Bom.L.R. 
703. The solicitor’s lien never precludes a 
fair and honest arrangement between ^ the 
parties unless the solicitor is in a position 
to prove that tliere was a fraudulent inten- 
tion on the part of the plaintiff and defen- 
dant to cheat him of the costs payable to 
him by the party. 34 Bom.L.R, 721. 
Nature of an advocate’s lien, see 55 M, 455 
=62 M.L.J. 185. The question whether an 
attorney’s lien should or should not be 
allowed to intercept a set-c.ff between the 
parties to the suit is in India a matter of 
discretion. The lien has no overriding 
priority. 34 Bom.L.R. 1429=1932 B. 619, 
The sum deposited by a party under O. 45, 
R. 7, C.P. Code, to be available for the pay- 
ment of the costs of the respondents in case 
their Lordships of the Privy Council ordered 
such .costs to be paid is not the subject- 
matter of dispute or the part of the action 
and therefore after the appeal is allowed a 
lien cannot be claimed on that amount by 
a legal practitioner appearing for the appel- 
lant before the High Court. Quaere,^ 
Whether an Advocate is entitled to claim 
the same lien which an ordinary Solicitor 
would be entitled to in any land. 1932 A. 
L J. 764=1933 A. 3. Pleader's fees are to 
be allowed to a party on the basis of what 
is actually paid, or what might reasonably 
have been paid, whichever is less. 1928 N. 
:^9=111 I.C. 843. A pleader including in 
his fee certificate the fee promised but not 
actually paid to him, under a misapprehen- 
sion of law and not dishonestly cannot be 


said to be guilty of misconduct. 58 A. 307 
=38 Bom.L.R. 731=40 C.W^N. 933=1936 
P.C 176=71 M.L.J. 631 (P.C.). There 
may be cases in which the fee due to a vakil 
may be adjusted otherwise than by actual 
payment of money. Such an adjustment, 
however, should be something more than a 
mere agreement to pay. When a promissoiy 
note, especially, a negotiable instrument, is 
given, it may be equivalent to payment. A 
certificate may not be dishonest even 'if no 
fee was received and it may be too strong 
an expression to describe such a certificate 
as a false certificate. It is doubtful if Note 
(ii) to R. 30 of the Legal Practitioner.*;’ 
Rules is strictly correct. ^ L.W. 977=57 
M.L.J. 780. Fees of junior counsel-— 
Tvro-thirds scale adopted for taxation pur- 
poses. 58 C. 505=1931 C. 523. Ac- 
cording to the rules, only such sum can be 
taxed as le^l practitioner's fee as has been 
actually paid and certified b 3 ’’ the le^ 
practitioner to whom it has been paid. 
Where a receiver of an insolvent’s estate 
who happens to be a legal practitioner con- 
ducts his own case and does not pay any 
fees to any legal practitioner, the Court can- 
not direct any legal fees to be taxed as 
costs. 163 I.C. 831=1936 A.L.J. 698= 
1936 All. 489. Where several pleaders are 
engaged by a party to a litigation, in the 
absence of any agreement as to the amo-unt 
of their fees, each pleader is entitled to his 
fees up to the full fee assessed at the hear- 
ing. It is^ not the rule that all of them 
should divide among them a single hearing 
fee of the amount assessed as pleader’s fee 
in the case. 20 Pat.L.T. 352=18 Pat. 213. 
Where undue infhcence is not apparent, and 
a solicitor has agreed to accept taxed costs 
in the event of access so as to lighten the 
burden on his client in the event of failure, 
the agreement cannot be looked upon with 
disfavour, and the Court •will respect the 
terms of such an agreement of employment. 
Where a solicitor for a respondent to a 
Priv 3 ’ Council^ appeal agrees to accept a 
reduced fee, stipulating that in the event of 
the client’s success in the appeal he should 
be paid tlie full taxed costs that agreement 
cannot be regarded as invalid or unenforce- 
able either in practice or in law. It is com- 
petent to the solicitor to recover the amount 
covered by his bill of costs from the amount 
of security deposited by the appellant. The 
High Cotirt has power to pass a summary 
order directing payment out of such amount 
to the solicitor to whom costs are due from 
the respondent. I.L.R. (1939) Bom. 307 
=41 Bom.L.R. 410=1939 Bom. 250. Where 
there^ is an agreement to pay a Counsel a 
certain sum for his fee, and a certain sum 
as his ntmishVs remuneration, the Counsel is 
clearly entitled to sue for his fee and also 
for the munshiana. 40 P.L.R. 12^=1938 
Lah. 306. See also 1944 Cal. 198=213 I.C 
84. (Determination of agreement between 
pleader and client is by suit and not sum- 
mary proceedings). Where a party agrees 
to his Advocate a particular fee for a 
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Interpretation-clause. 


particular case, the Advocate is entitled 
to sue for the full fee, though •''wing 
to the collapse unexpectedly of the 
opposite side's case the Advocate had 
not to do that quantity of work -ciri- 
ffinally expected of him. 1Q42 N.L.J. 
225. Under R. 34 of the Rules relatinff of 
to the Legal Practitioners' fee, the fee for 
practitioners appearing in execution petitions 
in small cause or original suits shall be one- 
fourth of the fee allowable on the amount 
or value of the relief granted by the decree 
as calculated under R. irrespective of the 
number of such petitions. Where a decree 
grants two reliefs, w., possession of immov- 
able property, and costs, the fee allowable on 
a petition for execution of the portion re- 
lating to costs will be only one-fourth of the 
fee permissible on the amount awarded as 
costs, 57 L.W. 593=(1944) 2 M.L.J. 337. 
Attorney — Costs-j-Bill of costs — Instructions 
for brief — ^Looking up the law — Ascertain- 
ment of legislative practice in various places 
—Right to remuneration. See 44 Bom.L.R, 
682. 

Suit for accounts.— Even if there is no 
"general agency” between a counsel and 
client, nevertheless a suit for accounts can 
be maintained by the client against his 
counsel in respect of the moneys entrusted 
to the latter in the several suits in which 
he was engaged, (50 M. 249, Foil.), 140 
I.C. 564=33 P.L.R. 1074=1933 L. 60. 

Transactions between apvocate and 
a-TENT, — A pleader advanced moneys to his 
client and obtained a mortgage in favour of 
Ins son. In a suit on the mortgage it is 
incumbent on the plaintiff to prove utmost 
good faith; and all evidence regarding it 
should be presented. Pleaders who deal 
with their clients must take care not only 
that the transaction is fair, but also that 
they are in a position to prove that it w’as 
fair. 1936 O.W.N. 1033=le4 I.C. 945. 
Transactions of mortgage between a soli- 
citor and client to secure the tepayment of 
money advanced at the time are not ordi- 
narily subjected by (Courts to the same 
jealous scrutiny as, for instance, a gift from 
a client to a solicitor, or purchases or sales 
at under-value between a solicitor and client. 
If the money was sorely needed and was 
paid, the mortgagor had 'its benefit, the rate 
of interest was reasonable and the terms 
neither excessive nor onerous there is no 
reason why the transaction should not stand 
as a valid mortgage between the parties. 

L.W. 777=1940 P.C 204 
(P.C). R. 13 of the rules of Court framed 
under the Legal Practitioners Act prohibits 
a practitioner from purchasing any interest 
in any decree either from their clients or 
any other person. Such a purchase, and 
execution of such a decree for a sum known 
to him to be in excess of that which was 


3. In this Act, tinless there be something re- 
pugnant in the subject or context, — 

te is entitled actually due, amount to a grave professional 
though 'Wing misconduct. I.L.R. (1938) Mad. 399=1938 
tedly of the Mad. 276 (F.B.). Where the relationship 
\dvocate had between legal practitioner and his client be- 
'vork 'OTU comes that of debtor and creditor, the pleader 
1942 N.L.J. being alloived to retain and use the client's 
les relating of money as a loan, failure by the debtor to 
e, the fee for pay the money on demand does not amount 
:ution i^titions to professional misconduct. Lawyers should 
s shall be one- not, except in very exceptional cases, accept 
m the amount loans from their clients. Where a lawyer 
by the decree has withdrawn money for a client and has 
spective of the been permitted to retain it, a document evi- 
here decree dencmg the transaction should in every case 
ion of immov- be drajwi up. It is essential, in cases where 
e allowable on the relationship of pleader and client has 
le portion been Ranged to one of debtor and creditor 
-fourth of the that Ae clearest evidence of such a change 
f T should be obtainable. But once the relation- 

' of pleader and client is changed into 

; Instructions one of debtor and creditor, no question of 
w— ^Ascertain- misconduct can arise, because failure by the 

rarmus plaws debtor to pay the money on demand does not 
44 Bom.L.R, amount to professional misconduct To 
e .u • borrow money from the client who places 

f there IS no confidence m the pleader, when the latter is 
counsel and aware that it would be extremely difficult 
accounts esm for him to repay it is most reprehSle 

yjo j-r. ou. (b.B.). An attorney of a trustee ranvint 

LOCATE AOT apply for payment of his co^ Z oTThe 
lonep to hts tj^ estate unless he gets m ord« a 4 inst 
m favour of the trustee under Ch. XXXVIII R 
ortgage it is must also show that the estate’ 

Le not S CwT :l3!“ application. 49 

Obligation of Counsel not to makv 

!i‘^T r STATEJ^S BASED ON SUEmsS^-Wl^ 

Len^a srfi- Ktv”of *««selves the respiSi- 

ire not ordi- those stat^erts L w 

to the same cular, s^to k 

. a gift from them. This is a rule wSfot. 

ases or mles qualification a^d it is a^^iLn^iw 

)T and client, gation of Bar nonourable obli- 

led and was administration of i^fice^ 
efit, the rate improper on the oart%' rv ® t 
1 the terms statements of make 

there is no are Court which 

Id not stand L.R. ( 1940 ) gar 

2'p'r“Si IW > a ' 

r clients or and not otherwise”™?^^* ^ ^ Advocate 
irchase, and of a Barristo^t-Liw P®®***®® 

sum known here on his enrolmmt’^r^ a j *s*PP«ars 
: which wtis Hghts, 
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as those of any other non-Barrister Advo- 
cate. He can see the client, settle his fees, 
and act for him, with or without the inter- 
vention of a solicitor, A Barrister practis- 
ing as an Advocate in the High Court can 
accordingly sue his client for recovery of 
fees due. (25 A. 509, overruled.) 55 A. 
570=1933 A. 417=1933 A.L.J. 451 (F.B.). 

SoLiaxoR — ^Personal liability for Costs. 

— Once a solicitor is on record, the oppos- 
ing party is entitled to look to him, if suc- 
cessful for his costs, if it turned out that 
the so-called plaintiff is a non-existent person. 
(Case-law discussed.) 145 I.C. 641=1933 

B. 317«35 Bom.L.R. 554. 

Care in choosing clerks— Check on 
THEM. — ^There is a duty cast upon members 
of a monopolist profession, like the legal 
profession, to exercise care and due dili- 
gence in the persons whom they employ, and 
if they choose to employ a person known by 
them to be irresponsible without taking 
adequate steps to keep a close personal check 
upon his actions, then they are themselves 
at fault and will become liable to be called 
to account. 1938 Nag. 370. 

Tout. — ^To declare a person a tout it must 
be proved that he gets the employment in 
any legal business from any practitioner for 
moving for such practitioner. Merely look- 
ing after people’s cases and writing peti- 
tions does not make a person a tout. 62 I. 

C. 829=22 Cr.L.J. 589. A person to be a 
tout must have been paid or proposed to be 
paid for bringing a client. 6 P. 567=102 I, 
C. 340=1927 P. 282. See also 28 I.C. 918. 
A munsif may refuse to recognize a person 
as pleader’s clerk, if he be not a horn fide 
clerk. 10 C.W.N. 49. If the enquiry is 
entrusted to a Subordinate Court it is the 
Subordinate Court which must be satisfied 
that the person proved to be a tout. Where 
the Joint Magistrate held on enquiry that 
the person was not a tout but the District 
Magistrate without further enquiry and 
without notice to the party declared him a 
tout, held, that the order was illegal. 1930 
A.L.J. 961=1930 A. 641. It is a reason- 
able and legitimate' inference of fact that if 
a man attends Court every day, works after 
the cases of clients, even pays to pleaders 
and realizes costs and engages pleaders and 
also realizes their fees, he is not rendering 
gratuitous service such as a casual friend or 
acquaintance may do. 56 C. 800=115 I.C 
602 (2) =1929 C 196. 

Attorney— Change by ” litigant— Right 
OF ATTORNEY IN RESPECT OF COSTS.— A litigant 
has the right to employ any attorney he likes 
and to change him for another attorney in 
the course of the same proceeding if be so 
wishes, provided that he does not thereby 
cause delay or injustice to any other party 
or inconvenience to the Court. If he has 
not paid costs to the attorney whom he 
wishes to discharge that would affect his 
right to obtain papers and documents on 
which the attorney might claim a lien for 
his unpaid costs. But it is not open to an 
attorney to say that his client shall continue 
to employ him in the suit or proceeding 
C&» C M«»I— 9® 


until all the costs due to him are paid. 35 
Bom.L.R. 298=1933 B. 182. It is clear 
that, in the absence of misconduct on the 
part of the advocate on record, the client is 
not entitled to the sanction of the Court for 
a change of the advocate, without making 
a satisfactory arrangement to pay the advocate 
who has had charge of the case till then. 

If the client proposes to abandon him when 
the case is ready for hearing and to engage 
another advocate, it is only proper that the 
advocate on record should be paid his full 
fee before the change of vakalat is sanction- 
ed. 58 L.W. 34=(1945) 1 M.L.J. 56. No 
order for cha^e of attorney should be made 
unless provision is made for payment of 
costs to the attorney subject of course to this 
that no such provision will be made where 
the attorney has by his own conduct or mis- 
conduct discharged himself. 60 C. 1273 
=37 C.W.N. 998. 

Attorney— Lien— Kinds of— Passive or 
retaining lien— Nature of.— The rights of 
to attorney in India are the same as the 
rights of a solicitor in England, except in 
so far as the latter have been diminished or 
increased by statute. A solicitor in Eng- 
land is entitled to three kinds of lien to pro- 
tect his right to recover his costs from his 
client, namely: (i) a passive or retaining 
■ hen; («) a common law lien on property 
recovered or preserved by his efforts; (iit) 
a statutory ^ lien enforceable by a charging 
order. Indian statutory law contains no 
provision for the last rnentioned lien but the 
other two kinds of lien are available in 
India, The lien on property recovered or 
preserved by the efforts of the solicitor is a 
particular lien and not a general lien and it 
IS not available for the general balance of 
account between the attorney and his client 
but extends only to the costs of recovering 
or preserving the propertj- in suit. The 
passive or retaining lien is not affected or 
^tailed by S. 171 of the Contract Act. 
This hen enures in favour of the solicitor 
in respect of all deeds, papers or other per- 
sonal chattels which come into his posses- 
sion in the course of his professional em- 
ployment, This is a general lien but with 
reference to moneys recovered by the soli- 
citor for his client, he has no such general 
hen. Whether he obtains possession of the 
money which is the fruit of his exertions 
or whether it is still in deposit in Court, in 
either case, his lien or right to be paid out 
of those funds is confined to the -costs in- 
curred in respect of those funds, subject 
only to this, that he has the ordinary rights 
of set off which one creditor has against 
another. 60 C. 1442=149 I.C. 331=1934 
C. 341. 

Secs, 3 and 4. — ^Where the fee payable* 
is not settled with the client under S. 3, 
then under S, 4 the pleader is entitled only 
to such fee as would come to on computa- 
tion, in accordance with the law for the time 
being in force in regard to the computa- 
tion, of the costs to be awarded to a parly 
in respect of the fee of his legal practitioner. 
1931 P. 137=9 P. 865. 
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“Judge” means the presiding judicial officer in every Civil and Crinunal 
Court, by whatever title he is designated: tt- . ^ 

"Subordinate Court” means all Courts subordinate to the High Court; 
i nHii^ing Courts of Small Causes established under Act No. IX of 1850* or Act 

No. XTof 1865;» , , , ^ 

"Revenue office” includes all Courts (other than Civil Courts) tryu^ 
suits under any Act for the time being in force relating to landholders and dieir 

^‘legal practitioner” means an advocate, vakil or attorney of any High 
Court, a pleader, mukhtar or revenue agent: 

®[“tout” means a person— 

f o) who procures, in consideration of any remuneration moving from any 
legal practitioner, the employment of the legal practitioner in any legal business; 
or who proposes to any legal practitioner or to any person interested in any legal 
business to procure, in consideration of any remuneration moving from either 
of them, the employment of the legal practitioner in such business; or 

(b) who for the purposes of such procurement frequents the precincts pf 
Civil or Criminal Courts or of revenue-officers, or railway stations, landing stages, 
lodging places or other places of public resort]. 

• CHAPTER IL 


Of Advocates, Vakils and Attorneys. 

4. Every person now or hereafter entered as an advocate or vakil on the 
roll of any High Court under the letters patent con- 
Advocates and Vakils. stituting such Court or * [under section 41 of this 
Act], ®[or enrolled as a pleader in the Chief Court of the Punjab under section 8 
of this Act], shall be entitled to practise in all the Courts subordinate to the Court 
on the roll of which he is entered, and in all revenue-offices situate within the 
local limits of the appellate jurisdiction of such Court, subject, nevertheless, to 
the rules in force rdating to the language in which the Court or office is to be 
addressed by pleaders or revenue-agents; and any person so entered who ordi- 
narily practises in the Court on the roll of which he is entered or some Court 
subordinate thereto shall, notwithstoding an 3 rthing herein contained, be entitled, 
as such, to practise in any Court in British India other than a High Court on 
whose roll he is not entered, or, with the permission of the Court, ®[or in Ae case 
of a High Court in respect of which the Indian Bar Councils Act, 1926, is in 
force, subject to rules made under that Act] in any High Court on whose roll he 
is not entered, and in any revenue-office: 

Provided that no such valdl ^[or pleader] shall be entitled to practise 
under this section before a Judge of the High Court, Division Court or High 
Court exercising original jurisdiction in a Presidency-town. 


LEG. REF, 
iNow Act XV of 1882. 

3 Now Act IX of 1887. 

3 Substituted by Act XV of 1926, S. 2. 

Substituted by Act IX of 18^, S. 2. 

* Inserted by Act I of 19Q8, S. 2 (a). 

« Inserted by the Bar Councils Act, 
XXXVTII of 1926, -S. 19 and Sch. 
inserted by A ct I of 19 08, S. 2 (&). 

"PaAcncE”. — ^Includes right to appear, 
plead and act. 4 P. 766. Vakils have no 
right of audience in the Insolvency Court at 
Presidenev-town of Madras. 48 M. 331== 
1925 M. 385=48 M.L.J. 36 (F.B.). S. 
4 was not intended to override the special 
provisions relating to insolvency in the Pre- 
sidency-town. 48 M. 331- Insolvency 
Court is not subordinate to High Court. 48 
M, 331. Vakil of Allahabad High Court 


admitted as first g^rade pleader in Oudh, 
effect of. 89 I.C. 187=1925 O. 412. When 
ihere are several gentlemen retained by a 
client in the same vakalatnama, each of the 
vakils is entitled to claim from his client the 
full fee stipulated for by him and not merely 
a share in the single fee allowead as against 
the losing party. 9 P. 865=1931 P, 137. 
In Burma an Advocate is not precluded from 
suing for his fees, 1930 R, 243. A client 
en^ged a pleader and filed a vakalatnama 
m his favour but it was not signci by the 
pleader. Held, that, whether the vakalat- 
nama has been signed or not, the pleader is 
entitled to_ his remuneration for the work 
done by him on the principle of quantum 
meruit 1931 P. 137=9 P. 865. 

Sec. 4. — S. 4 does not apply to Advocates 
enrolled by any High Court under the Bar 
Councils Act, in view of S. 38 of the Legal 
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5. Every person now or hereafter entered as an attomqr on the roll of 

Attomevs of Toort *“7 entitled to practise in all the 

Attorneys of High Court. Courts subordinate to such High tourt and in all 

reyenue-ofiSces situate within the local limits of the appellate jurisdiction of such 
High Court, and every person so entered who ordinarily practises in the Court 
on the roll of which he is so entered or some Court subordinate thereto shall, 
notwithstandii^ an)riWng herein contained, be entitled, as such, to practise in any 
Court in British India other than a High Court established by Roj-al Charter on 
the roll of which he is not entered and in any revenue-dfice. 

The High Court of tiie province in wldch an attorney practises under this 
section may from time to time, make rules declaring what shdl be deemed to be 
the functions, powers and duties of an attorney so practising. 

CHAPTER III. 

Of Pleaders and Mukhtars. 


Power to make rules as 6. The High Court may, from time to time 
to qualifications, etc., of make rules^ consistent with this Act as to the follow- 
pleaders and mukhtars. ^ ing matters (namely) 

(a) the qualifications, admission and certificates of proper persons to be 
pleaders of the subordinate Courts, and of the revenue-offices situate within the 
local limits of its appellate jurisdiction, and, in the case of a High Court not 
established by Royal Charter ®[in respect of which the Indian Bar Councils Act, 
1926, is not in force] of such Court; 

(b) the qualifications, admission and certificates of proper persons to be 
mukhtars of the. subordinate Courts, and, in the case of a High Court not 
established by Royal Charter, ®[in respect of which the Indian Bar Councils Act, 
1926, is not in force] of such Court; 

(c) the fees to be paid for the examination and admission of such 
persons ; and 

(d) suspension and dismissal of such pleaders and mukhtars. 


LEG. REF. 

iFor rules made under this section, see 
the various Local Rules and Orders, 

* Inserted by the Bar Councils Act, 
XXXVIII of 1926, S. 19 and Sch. 

Practitioners Act as amended by S. 19 of the 
Bar Councils Act, Therefore an advocate 
of the Bombay High Court enrolled as such 
by that Court who is not ordinarily practising 
in that Court or in any Court subordinate 
tiiereto is entitled to practise in the Subordi- 
nate Court of the Province of Madras. 58 
L.W. 52=(194S) 1 M.L.J. 106 (F,B.). 

Sec. 5. — ^An attorney acting for a ^ firm 
and having the power to conduct a suit has 
no power .to refer a matter to arbitration 
unless he . is authorised specifically for that 
purpose. 36 C.W.N. 8=1932 C 343. The 
retainer of an attorne}" ordinarily comes to 
an end when the suit is ended. After the 
suit is over the attorneys are ipso facto dis- 
charged so far as the suit is concerned and 
would need fresh authority from their 
clients to act for them in execution proceed- 
ings. 138 I.C. 320=34 Bom.LR. 615= 
1932 B. 337. If a suit has been compromis- 
ed by the guardian ad litem improperly with- 
out the leave of ' the Court, that may be a 
ground for apjjropriate proceedings by the 
minor pn attaining majority or by another 
guardian during minority. But the attorneys 
who received their instructions from the 
guardian cannot go bdiind them and conti- 


nue to represent the minor. 34 Bom. L. R, 
614=138 I.C. 312=1932 B. 401 (1). Per 
C. C. Gkose, J. — ^Where an attorney has 
employed a counsel under the authoritj- 
given to him by the parij” in the retainer filed 
in the Court he is bound to pay the fees 
paid to the counsel on taxation. ” It is only 
when the client has instructed the attorney 
not to brief a particular counsel that the client 
would be under no obligation to pay fees 
paid to that particular counsel. 52 C. 
L.J. 197=51930 C. 651 (F. B.). See also 
r.L.R. (1939) Kar. 422=1939 Sind 125 
(right to sue for fees). As to taxation of 
costs, ^ see also 1932 A.L.J. 272. As to 
practice regarding change of attomev, see 
1932 B. 363=34 Bom.L.R. 703 ; 35 Bom.L. 
R. 298=1933 B, 182. It is the duty of a 
solicitor entrusted with the moneys of his 
client for investment, before investing the 
amount upon the mortgage of a farm, to 
have a proper valuation made. If he choos- 
es to rely mainly on his own general know- 
ledge of farms in his vicinity, he docs so 
at his own risk and if his judgment is shown 
to have been at fault he is liable for the loss 
traceable to his breach of duty to his client. 
1932 P.C. 194=137 I.C. 531 (P.C.). Mere 
presence in Court of the client, when he 
does not make his presence known to the 
Counsel, does not affect the ostensible 
authority of the Counsel, who can conipro- 
mise the suit without consulting his client. 
59 c. 31=35 C.W.N. 674=1932 C 231. 
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All such rules shall be published in the Official Gra 2 ette, and shall 
T, ... .. , , thereupon have the force of law: provided that, in 

Pubhcafaon o£ rule,. by a High Court not esta- 

Wished by Royal Charter, such rules have been previously approved by the 
Provincial Government. 

7. On the admission, under section 6, of any person as a pleader or 

mukhtar, the High Court shall cause a certificate, 
Certificates to pleaders signed by such officer as the Court, from time to time 
an ^ ars. appoints in this behalf, to be issued to such person, 

authorizing him to practise up to the end of the current year in the Courts and, 
in the case of a pleader, also the rlevenue-offices Sipecified therefe. 

At the expiration of such period, the holder of the certificate, if he desires 
to continue to practise, shall, subject to any rules consistent with this Act which 
may, from time to time, be made by the High Court in this behalf, be entitled 
to have his certificate renewed by the Judge of the District Court witfiin the local 
limits of whose jurisdiction he then ordinarily practises, or by such officer as 
the High Court, from time to time, appoints in this behalf. 

On even" such renewal, the certificate then in possession of such pleader 
or mukhtar shall be cancelled and retained by such Judge or officer. 

Ever}^ certificate so renewed shall be signed by such Judge or officer, and 
shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such renewal 
to the High Court: 

^[Provided that, on the admission as a pleader of any person who has 
been previously entered as a Vakil or attorney on the roll of a High Court esta- 
blished by Roval Charter, the High Court may, in its discretion, issue to such 
person a certificate authorizing him to practise permanently in the Courts, and 
in the officers specified therein, and a certificate so issued shall not require to be 
renewed under this section.] 

8. Every pleader holding a certificate issued under section 7 may apply to 

T,t j 7 . enrolled in any Court or revenue-office mentioned 

may pr^cLt 

revenue-offices. appellate junsdiction of the High Court by which he 

. . , has been admitted; and, subject to such rules* 

consistent with this Act as the High Court or the Chief Controlling Revenue 
authority may, from time to time, make in this behalf, the presiding Judge or 
officer shall enrol him accordingly, and thereupon he may appear, plead and act 
in such Court or office and in any Court or revenue-office subordinate thereta 

9. Every mukhtar holding a certificate issued under section 7 may apply 

. , to be enrolled in any Civil or Criminal Court men- 

•rCourTs'."’'’’' tioned therein and situate within the same limits; 
t . 1 • . and subject to such rules as the High Court may from^ 

time to time make in this behalf, the presiding Judge shall enrol him accordingly ; 
and thereupon he may practise as a mukhtar in anv such Civil Court and any Court 
^bordmate thereto, and may fsubject to the provisions of the Code of Criminal 
Procedure) appear, plead and act in any such Criminal Court and any Court 
subordinate thereto. ^ 


^ delegated to District Judges the power to 

^serfed bv Act I S . 3. suspend legal practitioners pending th^e 

-KJr receipt^ of their renewed certificates. Any 

Madras, those quoted in the footnote on order in regard to suspension must proceed 
previous page xvhich wer^lso made under from the High Court. So an order of the 

ilb ^ P Court, Pun- District Judge suspending a practitioner 

^ Ar?v pending the receipt of his renewed oertifi- 

3No\i Act V of 1898. cate is illegal. 54 M. 574=1931 M. 688=60 

415=1 LC 334. The High Court has not ^ a. 


Pleaders on enrolment 
may practise in Courts and 
revenue-offices. 
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pleader or mukhtar 
qualified. 


unless 


Reverue-agents mav ap- 
pear, plead and act in 
Munsiffs’ Courts .n suits 
under Bengal Act Vill of 
1669 . 


Except as provided by this Act or any other enactment for the time 
. being in force, no person shall practise as a pleader 

_ to practise as qj. j^uj^tar in any Court not established by Royal 
Charter unless he holds a certificate issued under sec- 
^ ^ tion 7 and has been enrolled in such Court or in some 

Court to which it is subordinate : 

Provided that persons who have been admitted as Revenue-agents before 
the first day of January, 1880, and hold certificates, 
as such, under this Act in the territories administered 
by the Lieutenant-Governor of Bengal, may be enrolled 
in manner provided by section 9 in any Munsif's 
Court in the said territories, and on being so enrolled 
may appear, plead and act in such Court in suits under Bengal Act VIII of 
1869^ (to amend the procedure in suits between Landlord and Tenant) or under 
any other Act for the time being in force regulating the procedure in suits between 
landholders and their tenants and agents. 

11. .-^Notwithstanding anything contained in the Code of Civil Procedure* 
the High Court may, from time to time, make rules 
declaring what shall be deemed to be the functions, 
powers and duties of mukhtars practising in the 
subordinate Courts, and, in the case of a High Court not established by Royal 
Charter, in such Court. 

12. The High Court may suspend or dismiss 
Susprasion and dismissal any pleader or mtSchtar holding a certificate issued 
rnnvWplf ^nf tuidcr scctioH 7 who IS convicted of any criminal 

ence. " offence implying a defect of character which unfits 

him to be a pleader or a mukhtar, as the case may be. 


Power to declare 
tions of Mukhtars. 


lunc- 


"^See now Bengal Tenancy Act (VIII of 
1885). 

®Now Act V of 1908. 


Sec. 12: Scope of StecnoN.—The High 
Court has jurisdiction under this section to 
take action against a pleader who has been 
convicted of a criminal offence, though the 
offence was not one committed in his pro-^ 
fessional capacity. 59 M, 732^=1936 Mad.* 
318=70 M.L.J. 498 (F.B.). The use of 
word "may** in S. 12 after the words *'thc 
High Court” shows that the discretion of 
the High Court in each particular case is 
absolute. 33 C.W.N, 829=1929 C, 771. 
It is not sufficient for the applicability of the 
section that the pleader has been convicted 
of a criminal offence. Though the Court 
cannot in the exercise of its disciplinary 
jurisdiction question the ^ropriely^ of the 
conviction, it has yet to inquire into the 
nature of the crime in order to decide whe- 
dier the offence was such as to imply de^ 
feet of character rendering him unfit to 
continue in the profession. 12 Pat. L. T. 
773=1931 P. 369 (F.B.). See also 1938 
Rang. 394; 1938 Rang. 125. Where a legal 
practitioner has been convicted of a criminal 
offence and his case is sent to the Bar Coun- 
cil for enquiry to determine if any discipli- 
nary action was called for, the Bar Council 
should merely record the conviction and 
should call on the legal practitioner to show 


cause why action should not be taken against 
him. It is not open to it to justify the 
action of the legal practitioner, 1938 Rang. 
394. A legal practitioner was convicted of 
crirftinal breach of trust and abetment there- 
of, in respect of certain monies of a client 
It was found that he was^ to a certain extent 
the victim of his^ senior. He paid the 
amount of defalcation after his conviction. 
High Court in consideration of. the fact that 
he was victim of circumstances and had ex- 
pressed his repentance and assured to^ lead 
honourable life, suspended the practitioner 
for one year. 33 C.W.N. 829=1929 C. 
771. S. 12 has no application unless the 
conviction alone shows the convict to be 
unfit to be a pleader. 27 N.L.R. 29 — 1931 
N. 33 (S.B.). The words “criminal of- 
fence** used in S. 12 mean an offence 
punishable under Penal Code as well as any 
act or omission made punishable by any law 
for the time being in force which is indicta- 
ble and punishable criminally by Courts ot 
justice. 12 Pat.L.T. 773=1931 P. 369 (F. 
B.) S. 12 contains no implication that 
disciplinary action against a pleader convict- 
ed of an offence cannot be based on ms con- 
duct when such conduct includes the com- 
mission of any offence for which he has been 
punished. Disciplinary action is not taken 
by way of punishment, but on consideration 
whether the person formerly admitted to 
practice is a proper person to contiwe to 
practise or not. No one can be admitted to 


766 


The Criminal Court Manual. 


[S. 12 


practice until he makes a solemn declara- 
tion, and the inference is that one who has 
contravened this declaration and is likely to 
do so in future is not such a person. The 
fact that the motive of the pleader in taking 
part in a Civil Disobedience movement was 
to draw attention to the dissatisfaction with 
the forest policy of Government is no justi- 
fication nor is the fact he was only a partici- 
pant and not a leader in the movement mate- 
rial in considering the necessity tor disci- 
plinary action. 27 X.L.R. 29=1931 N. 33 
(S.B.). Conviction of pleader under De- 
fence of India Rules for uttering anti-war 
slogans is ntjt ground for disciplinary 
action. 46 C.W.X. 405=75 C.LJ. 42S. 
In order to see when disciplinary' action 
under S. 12 should be taken against a plea- 
der who has been convicted under R. 38 
read with R. 34 (6) (e) of the Defence of 
India Rules, 1939, the Court must not merely 
accept the fact that he has been convicted 
but must consider the materfal upon which 
he ha.s been convicted. Where the speech 
for which he has been convicted incites 


others to break the law which it is the duty 
of the Courts to administer, and to do acts 
rending to subvert order, the Court is en- 
titled to take disciplinary action against him. 
I.L.R. (1941) Lah. 736=44 P.L.R. 471= 
A.LR. 1942 Lah. 85 (F.B.), A pleader 
who was 60 years old and who had been 
of unblemished character was convicted 
under S. 409, T.P. Code for embezzlement 
of client's money. Held, that the pleader 
was liable to be removed from the rolls 
notwithstanding his age and previous good 
character. 1938 Rang. 288. See also (1939) 
2 M.L.J. 632: 176 I.C. 752. But jee 165 
T.C. 601 — 1936 Lah. 717, A pleader is not 
entitled to go behind the conviction in order 
to show that his conviction was not justified 
either in law or on facts and that he com- 
mitted no offence. 27 N.L.R. 29=1931 
Nag. 33 (S.B.). Conviction of legal practi- 
tioner is sufficient without any further en- 
quiry to justify the High Court in taking 
proceedings under S, 12. It is not permis- 
sible to go behind the conviction and the 
pleader cannot be allowed to have indirect 

of conviction. 

T* 732=1936 M. 318=70 

49S (F.B.). Though it is not in- 
competent for the High Court to deal under 
Art 8, Letters Patent, with charges of a 
criminal nature against a practitioner unless 
until these have been investigated by a 
Cnininal Court, it is eminently fitting that 
m such cases the criminal prosecution .should 
precede any disciplinary decision. 58 I.A. 

M.L.J. 130 (P.C). 

I ne charges of professional misconduct 
mu.st be clearly proved and should not be 
inferred from mere ground of suspicion 
however reasonable or from what may be 

indiscretion. 

1939 R.D 641 (2)=1940 A.W.R. (B.R.) 

5 (1). Wliere the allegations against a 
amount to a criminal 
Charge, the proper procedure is to prosecute 


him criminally in the first instance before 
bringing proceedings under the Legal Practi- 
tioners Act. Otherwise he is likely to be 
prejudiced inasmuch as these arc summary 
proceedings in the nature of a summons 
trial. 178 I.C. 456=^I.L.R. (1938) 2 Cal. 
138=1938 Cal. 783. See also 54 M. 8S7i= 
61 M.L.J. 148 (F.B.). 

CoNvicnoN OF Pleader— Conviction by a 
Foreign Court. — ^The conviction of a legal 
practitioner for perjury' is good ground for 
striking off his name from the roll of prac- 
titioners. WTiere the conviction is by a 
foreign Court, but the law is the same as 
in India and there has been a fair trial, the 
same principles will apply. An order of 
disbarment is not conclusive' for all time; 
if circumstances change and the Court is 
cormneed that the delinquent has been 
brought to a higher sense of hov^our and 
duty, the order can he cancelled. Disbar- 
ment of a member of the English Bar by 
the Benchers of his in does not ipso facto 
lead to his being struck off the rolls of an 
Indian High Court. The matter would 
have to be decided under the discretion given 
by the Letters Patent 45 M.L.J. 639=^ 
M, 903=1924 M. 265 (F.B.). Legal prac- 
titioners are officers of the Court and it is 
their clear duty to respect law themsdves 
and to get it respected by others. If a legal 
practitioner disobeys an order promulgated 
by a public servant lawfully empowered to 
promulgate such order, his action amounts 
to defiance of law, and he is, therefore, liable 
to be dealt with under the disciplinary juris- 
diction of the High Court 42 P.L.R. (J, 
and K.) 77. 

No Distinction on principle can be made 

BETWEEN POLITICAL OFFENCES AND OTHER 
KINDS OF LAW-BREAKING.— Pleader convicted 
of waging war against the !^ng under S. 
121. I.P. Code, has defect of character* 
which unfits him to continue in practice. 59 
M. 732=1936 M. 318=70 M.L.J. 498 (F. 
B.). Where a pleader wilfully breaks the 
law upon one or two isolated occasions it 
may not be necessary for the Court to take 
any action under S. 12 of the Le^ Practi- 
tioners Act Where, on the other hand, it 
is shown that the pleader has wilfully and 
habitually broken the law, then the Court 
may quite reasonably come to the conclu- 
sion that his acts imply such a defect of 
character as to render him unfit for practice 
as a pleader wd in such a case the Court 
may dismiss him from practice. Where the 
acts of the pleader fall midway between the 
two extremes, then the Court may take a 
more lenient view and may think it sufficient 
to warn th^e pleader by inflicting upon him 
a period of suspension or otherwise, that if 
ne persists in breaking or defying the law, 
such conduct will inevitably lead the Court 
to the conclusion that he is totally unfit to 
Courts which have been es- 
teblished to enforce the law. 38 C.W.N. 
276. A pleader was prosecuted three times 
and convicted twice for semi-political offen- 
ces. Held, that the case fell within the 
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mediate position and warning with suspen- 
sion was sufficient 35 Cr.L.J. 592=148 I. 

C. 57=1934 C. 242 (2). An order binding 
over a pleader under S. 118, Cr. P. Code, 
may not be a conviction for an offence. But 
a pleader who is convicted under S. 17 (2) 
of^ the Criminal Law Amendment Act is 
guilty of nothing short of an open and de- 
fiant violation of law. 'Seeing that it is the 
duty of the members of the legal profes- 
sion to assist the Courts to maintain and en- 
force obedience to law, such conduct in a 
pleader is such a defect of character as 
would unfit him to be a pleader, and make 
him liable to action under S. 12 of the Act 
152 T.C. 943=1934 C. 808. Where a plea- 
der was convicted under the Defence of 
India Rules for uttering a slogan to the 
effect that none should assist the British 
Government in their war efforts as it was 
the duty of everj’body to resist all wars bj^ 
non-violence. Held^ that in the circumstances 
of the case the exercise of disciplinary 
jurisdiction under S. 12 was not called for. 
46 C.W.N. 405. In order to see whether 
disciplinary action under S. 12 of the Legal 
Practitioners Act should be taken against a 
pleader who has been convicted under R. 38 
read with R. 34 (6) {e) of the Defence 
of India Rules, 1939, the G)urt must not 
merely accept the fact that he has been con- 
victed but must consider the material upon 
which he has been convicted. Where tlie 
speech for which he has been convicted in- 
cites others to break the law which it is the 
duty of the Courts to administer, and to do 
arts tending to subvert order, the Court is . 
entitled to take disciplinary action against 
him. I.L.R. (1941) Lah. 736 (F.B).5‘ee 
also 44 Cr.L.J. 743=(1943) Cal. 371 (con- 
viction of pleader under R. 38 (5) Defence 
of India Rules does not imply defect of 
character and does not call for disciplinary 
action). 44 Cr.L.J. 707=1943 Cal. 370 
(conviction under R- 56 of the Defence of 
India Rules, for taking out a peaceful and 
orderly procession in contravention of order 
implies a defect of character which unfits 
out to be a pleader). See also (1943) 1 M. 
L.J. 396 (S.B.). 

IiiLUSTRATiONS.— Miiter, /.—Where a 
pleader has been convicted of criminal of- 
fences for misconduct committed strictly m 
his professional character that prinia facie 
renders^ him unfit to be a member of the 
profession. That however does not mean 
that wherever a pleader has been so convict- 
ed the Court is bound to strike him off the 
rolls. The use of the word "may” in S, 12 
shows that the discretion of the Court is 
absolute, 33 C.W.N, 829. Contempt ^ of 
Court by pleader in his capacity as a suitor 
can be punished professionally. 1933 A.L. 
J. 251=1933 A. 224; see contra 1932 A. 492 
(S.B.). Conviction under S. 2^,^ I. P. 
Code for improper behaviour and using im- 
proper words to a Magistrate was held to 
render pleader liable to suspension for 3 
months. 162 I.C. 534=1936 Rang. 175. 


Conviction under Burma Village Act for 
not removing stack of hay from the pleader's 
compound, does not involve any defect of 
character which unfits him to practice. 162 
I.C. 534=1936 Rang. 175. 

Temporary Misappropriatiox.— 1925 C. 
23& Conviction under the Salt Act for 
certain activities in pursuance of Civil Dis- 
obedience. 12 P.L.T. 61. A pleader con- 
victed under S. 3, Police Incitement to Dis- 
affection Act and under S. 17, Criminal La\^ 
(Amendment) Act. 134 I.C. 945=12 Pat. 
L.T. 773=1931 P. 369 (F.B.). The mere 
fact of convictipn of any criminal offence 
implying moral hirpitude can be a sufficient 
basis in law for an order of suspension or 
dismissal of a pleader or mukhtar only but 
not of a vakil whose cases of misconduct 
are not provided for by the Legal Practi- 
tioners Act, but by paragraph 8 of Letters 
Patent. 8 O.W.N. 267=1931 O. 161 
(F.B.). 

Conviction for keeping a Common Gam- 
bling H0USE.-42 M. 111=35 M.L.J. 650 
=48 I.C, 341 (S.B.). The conviction of 
a pleader under the Gambling Act can 
hardly be looked upon by itself as sufficient 
reason for disciplinary action. 1929 R. 352. 
But see 42 M. 111=35 M.L.J. 650. 

C^ONVICnON for CX)NDUCTING LOnERY .— a 
pleader of good character and about thirty 
years of age, who was permitted to engage 
in business barked upon a scheme which the 
Courts decided was nothing less than a 
lottery and the pleader was convicted for 
taking part in the lottery. When the ques- 
tion came before the High Court whether he 
sdiould be debarred from practising as a 
pleader. Held, that the pleader behaved 
very foolishly in acting as he did, but taking 
into consideration his young age, his name 
should not be struck off the register. 164 
I.C. 350=37 Cr.L.J. 1118=1936 Rang. 382. 

Secs. 12 and 13.— The High Court can 
act upon the report submitted to it by the 
District and Subordinate Courts or suo moiu 
take action for either suspension or dismis- 
sal of a pleader. 12 Pat. L.T. 773=1931 
P. 369 (F.B.). 

Secs. 12 to 14: Disoplinary jurisdic- 
tion— High Court's discretion— If can be 

FETTERED BY LoCAL GOVERNMENT.— Thc 
Local Government have no locus standi in 
any way to fetter the discretion of the High 
Court to take or not take any action under 
Cl. 8, Letters Patent* or under the Legal 
Practitioners Act against any le^ practi- 
tioner; the matter is one which is entirely 
within the discretion of the High Court. As 
the Local Government is not competent to 
claim that action should be taken against any 
particular legal practitioner, it has also no 
right or power either to abandon any pro- 
ceedings or 'to condone the conduct of the 
legal practitioner so far as it comes within 
the purview of the disciplinary jurisdiction 
of the High Court so as to bind it in any 
way. 15- L. 354=1934 L, 251 (S.B.). 
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Suspension and dismissal 
of pleaders and mukhtars 
guilty of unprofessional 
conduct. 


^[13. The High Court may also, after such in- 
quiry as it thinks St, suspend or dismiss any pleader 
or mukhtar holding a certificate as aforesaid — 


LEG. REF. 

1 Substituted by Act XI of 1896, S. 2. 


Sec. 13: Scope of Section.— 6'ee 44 C. 
639. The jurisdiction of Court is not vin- 
dictive. 45 M.L.J. 718 (F.B.). Notice 
is^ necessary before taking action. 19 M.L. 
J? 504. Enquiry' maj* be made by a Court 
subordinate to the High Court. 44 C. 639. 
The Court cannot act on mere suspicion. 1 
P.L.T. 3^=57 I.C. 460 (F.B.). Charges 
of profe‘'5ionaI miaccmduct must be clearly 
established and not be inferred from mere 
ground for suspicion. 1930 L. 947, follow- 
ing. 58 M.L.J. 6.15=34 C.W.N. 534 (P. 
C.). Charge of '‘unprofessional conduct” 
against a pleader— Precision in statement 
and strictness in proof— Necessity. 1930 
P.C 60=58 M.L.J. 483 (P.C). “When evi- 
dence has been given in one case upon the 
issues raised in that case, nothing can be 
more dangerous than to take that evidence 
and apply it to another case in which other 
issues arise.” 1929 M.W.N. 384 (F.B.). 
The proceedings -under S. 13 are of a quasi 
criminal nature, it is the duty of the appli- 
cant who is more or less in the position of 
complainant to go into the witness-box and 
substantiate his allegation before producing 
any other witnesses and what is more im- 
portant to submit himself to cross-examina- 
tion, 1930 L. 947. Provisions of the C. 
P , Code are applicable to proceedings under 
S. 13 of this Act. 21 C.W.N. 564 ; 23 C 
W.N, 560. In a case a misappropriation of 
client's money by the Advocate, and the same 
has been brought to the notice of the Court, 
the charge cannot be permitted to be squar- 
ed up or withdrawn. 1937 Mad. 696= 
(1937) 2 M.L.J, 160 (F.B.). 

Disciplinary action by High Court- 
Considerations.— The point to be consider- 
ed in all cases of disciplinary action against 
a member of the Bar is whether his conduct 
involves unfimess on his part for the exer- 
cise of. his profession. Moral turpitude 
which would entitle the Court to take action 
must be such as is connected with the plea- 
der's profession or consist of any attack 
upon the system of which the Court forms 
part or embarrasses in any way the adminis- 
tmtxon of justice by the Courts. A speech 
of a vakil alleged to injure the feelings of 
an impor^t sect of the Mohammadans does 
* 1 ?^ r ^ ^ these categories and is, 

merefOTC, not one which, would induce the 
High Court of Jammu and Kashmir to take 
any action against him. The State imposes 
suitable penalties for the infringement of 
Its loss and provides proper sanctions for 
the enforcement of such penalties and there 
IS no reason why the disciplinary jurisdic- 
tion vested in the High Court should be 
employed merely in aid of the Criminal 
Law. 37 P.L.R.J. & K. 16. 

Professional Misconduct.— Per Krishnan, 


J, The Legal Practitioners Act, 1879, deals 
with the Pleader only in his professional 
capacity and not in his private capacity 
though misconduct other than professional 
may fall under cl. (/). 38 M.L.J. ^0= 
55 I.C. 198 (F.B.). Under S. 13 the im- 
propriety must be such as would render the 
continuance of the pleader in practice un- 
desirable or unfit him for being a member 
of the profession. 38 M.L.J. 230. See 
also 88 I.C. 279=26 Cr.L.J. 1111—1935 
Rang. 110. Failure to make proper arrange- 
ments for conduct of case in his absence 
though it should not be encourged by Courts 
is not misconduct deserving punishment 
under this section. 1939 Rang. 262. Find- 
ing of criminal Court that pleader is not 
guilty should be accepted in proceedings 
under Legal Practitioners Act. Mere negli- 
gence does not amount to misconduct. 57 
L.W. 567=(1944) 2 M.L.J. 317. 

Misconduct— Test— Rules for guidance. 
— ^The principles to be applied in considering 
whether certain conduct amounts to mis- 
conduct or not are as follows: (1) that the 
mere holding of certain views and expression 
of such views in language however empha- 
tic or strong is no ground for taking disci- 
plinaiy action agamst a legal practitioner; 
(2) that mere conviction for an offence is 
not sufficient but the Oiurt must look into 
the nature of the act on whioh the convic- 
tion is based to decide whether tiie leg^ 
practitioner is an unfit, person to remain in 
the profession; (3) that a legal practitioner 
is a part of the machinery provided for the 
maintenance of order and the enforcement 
of the law of the land ; it is therefore incon- 
sistent with his duties as legal practitioner 
to incite others either to boycott the Courts 
or to break the law which it is the duty of 
the Courts to administer; those who live by 
the law cannot preach the breaking of the 
law; (4) that organized breach of me peace, 
incitement to acts tending to subvert order 
is a reasonable cause to suspend or remove 
a legal practitioner; and (5) that acts in- 
volving moral turpitude or which imply ge- 
neral infamy make a legal practitioner unfit 
to remain on the rolls of the Court. 15 
Lah. 354=1934 Lah. 251 (S.B.). A legal 
practitioner is not merely a lawyer but also 
a moral agent. As such he is a Judge of 
right and wrong, and an advocate of what 
is right. Search for truth is to be his 
ideal. The practice of law is a personal 
right or privilege limited to selected persons 
of good character. It is a franchise which 
may be revoked for misconduct, the test be- 
ing whether the misconduct is such as shown 
him to be unfit or unsafe to* discharge the 
duties of his office, or unworthy of confi- 
dence, no legal practitioner can disclaim res- 
ponsibility for his acts. Just as he is en- 
titled to enjoy the privileges of his profes- 
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(o) who takes instructions in any case except from the party on whose 
he is retained, or some person who is the recognised agent of such party 
within the meaning of the Code of Civil Procedure, or some servant, relative 
or friend authorised by the party to give such instructions, or 

(b) who is guilty of fraudulent or grossly improper conduct in the dis- 
charge of his professional duty, or 


sion, he has also peculiar obligations and 
responsibilities attached. 12 M 3 -s. L. J. 
292=^ Mys. H. C. R. 380. In an en- 
quiry into charges of professional misconduct, 
it is the duty of the legal practitioner concern- 
ed to be absolutely candid with the Court. 
He may unwisely maintain a stolid silence 
and take^ up the position that the case 
against him must be completely proved. In 
such case he runs a grave risk. On the 
other hand, if he elects to state his defence, 
it ought not to be a perversion of truth. 12 
Mys. L. J. 222=39 Mys. H. C. R. 203. 
Misconduct is not necessarily the same thing 
as conduct involving moral turpitude. IS 
Lah. 354=1934 Lah. 251 (S. B.). The 
motive of the informer in starting discipli- 
nary action against an advocate is immate- 
rial. 15 Lah. 354 (S.B.), 

'Sec. 13 (a) : Accepting Vakalatnamas. — 
Duty of a pleader. 33 I.C. 831=20 C.W. 
N. 283. Advocate accepting vakalats for 
withdrawal of money or for any such seri- 
ous responsibility should satisfy themselves 
as to the botta fides of the person who offers 
it; and this is necessary even if there be no 
apparent circumstances to justify any sus- 
picion. 16 Pat. 488=17 Pat.L.T. 407= 
1937 Pat 433 (S. B.) ; 16 Pat. 123=17 Pat 
L.T. 948=1937 Pat 137 (S. B.). If a 
pleader acts bona fide in accepting Vakalat- 
nama but makes a serious mistake, there is 
no need for the Court to take up the matter 
again after a long time has elapsed. The 
rules should be strictly observed by plea- 
ders in accepting Vakalatnama. 65 I. C. 
417=1922 Cal. 178. See also 19 Cr. L. J. 
227=43 I.C. 819 (C.). Where an advocate 
appeared in certain criminal proceedings 
without filing a vakalatnama, though requir- 
ed by the rules of the Court, held, though 
tlxc rules requiring the filing of a vakalat- 
nama or mukhtamama in crimmal proceed- 
ings is an arbitrary rule having no moral 
sanction behind it, it is a rule which an offi- 
cer of the Court must comply with but a 
disobedience of that rule did not amount to 
professional misconduct in the ’particular 
case. 12 Pat. 843=14 Pat.L.T. 709=1933 
Pat. 571 (S. B.). See also 13 Mys.L.J. 
34; 12 Mys. L. J. 383. Advocate’s name 
appearing in the decree— ^He is entitled to 
assume that a vakalat has been filed — ^Ap- 
pearance in execution without vakalat is no 
professional misconduct. 12 Pat. 843=1933 
Pat. 571 (S.B.). 

Receiving Instructions Direcii.y from 
clients or their duly authorized agents. 
— Gross negligence tantamount* to miscon- 
duct is attributable to a mukhtar who re- 
ceives and acts on a mukhtamama from an 
unauthorized person without proper inquiry. 
37 I.C. 492=2 Pat.L.J. 36. See also 34 
e Cr. C M.-I-.-97 


LC. 645=20 CW.N. 1016 (F.B.). When 
a member of the Bar writes a letter pur- 
porting to be instructed by a client, there is 
a presumption, until the contrary is proved, 
that the letter is written under instructions - 
1933 Rang. 147. Criminal trial — Advocate 
raising plea that prosecution story was con- 
cocted — Same put forward without client's 
instructions — ^Propriety, See 10 Pat. L. T. 
703=9 P. 31=1931 P. 195. 

Altcrtng a Vakalatnama after execu- 
iton by inserting name of mukhtar actually 
engaged at the request of party's agent, 
conduct if improper. 17 I.C. 718=17 C. 
W.N. 328. 

Pleader not renewing cERnncATE,-— It is 
not the law that a pleader who has not re- 
newed his sanad for the year in -which his 
conduct is called in question is no longer a 
'‘legal practitioner.” He does come within 
S. 13 and can be struck off the rolls for mis- 
conduct under S. 13 even if he has not renew- 
ed his certificate. 56 L.W. 401 (2)=1943 
M.W.N. 516=A.I.R. m3 Mad. 616= 
(1943) 2 M.L.J. 126 (F.B.). See also 1944 
Mad. 244. 

Professional Misconduct of a solicitor 
or pleader must be judged by the rules and 
standard of his profession. 115 I.C. 318= 
30Cr.L.J. 445=1929 Sind 121 (F.B.). A 
pleader who obtains adjournment of a case 
on grounds which, to his knowledge, were 
false is guilty of improper conduct. 54 M. 
520=1931 M. 422=60 M.L.J. 393 (F,B.). 
Taking a ^rsonal interest in the litigation 
(as) financing the same and bargaining for 
a sliarc of the ‘profits may amount to mis- 
conduct on the part of an advocate. 1932 
L. 584. See also I.L.R. (1943) Mad. 30 
=(1942) 2 M.L.J. 196 (F.B.). A solicitor 
acting for a client in any transaction, should 
not have a personal interest in that transac- 
tion without making full disclosure of the 
nature and extent of the interest to the client 
44 L.W. 315=163 LC. 434=1936 P.C 224 
(P.C). Where, a solicitor occupying the 
position of a trustee of an estate, while enter- 
ing into certain transaction relating to the 
estate, considers his own interests in prefer- 
ence to and to the detriment of the interest 
of the beneficiaries of the estate of which 
he is a trustee, his action is such as would 
reasonably be regarded as disgraceful and 
dishonourable by his professional brethren 
of repute and competency and he is guilty^of 
professional misconduct. 163 I.C. 434—44 
L.W. 315=1936 P.C. 224 (P.C). 

Sec 13 (b) : Grossly Improper Conduct- 
Appearing ON Opposite Sides.— A profes- 
sional gentleman should as far as possible 
sti(^ to the side who first employed him. 
28 I.C. 996=16 Cr.L.J. 420 (AIL). See 
also 58 M.L.J. 635 (P.C). In order to 
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prevent a counsel appearing for the other 
party, he must have a definite retainer with 
a fee paid or he must have such confiden- 
tial instructions from one o£ the parties as 
would make it improper for him to appi^ar 
for the other party. 1939 R.D. 611 (2)= 
1940 A.W.R. (B.R.) 5 (1).* When he has 
once been retained and received the confi- 
dence of a client he cannot accept a retainer 
from or enter the service of those whose 
interests are adverse to his client in same 
controversy. 37 C.L.J. 48=72 T.C 22= 
1923 Gil. 106. A pleader w^ho acts for both 
the parties in the suit at one stage or other 
is guilty of professional mi.sconduct. 45 I. 
C. 614=3 Pat.L.J, 390. Where a pleader 
accepted a brief against his standing clients at 
a time when his exclusive retainer by that 
party was still running the pleader acted not 
only in violation of the principles which 
govern the conduct of a legal adviser but 
also of the ordinary principles of good faith 
as between man and man and was guilty of 
grossly improper conduct. 32 Bom. L. R. 
556=1930 P.C 60=58 M.LJ. 483 (P.C). 
See also 1932 A.LJ. 755=140 1. C. 62=1932 
All. 536. Every practitioner is bound to see 
before accepting a vckalatnama that he has 
not already been engaged on the other side. 
To recklessly sign a vakalatmma very nearly 
amounts to misconduct. 14 Cr.L.J. 44=18 
I.C. 268 (A.). Legal practitioners receiving 
instruction from a prospective client, subse- 
^ent appearance for the opposite party, whe- 
ther professional misconduct. 8 R. 446= 
128 I.C. 354 (2) =1930 Rang. 355. A legal 
practitioner had acted for the appellant in a 
prior suit wherein the appellant asked that 
an award by an arbitrator in a dispute in 
respect of a conveyance should be set aside. 
A plea was therein filed that the respondent 
persuaded tlie appellant to execute a conve- 
yance wherein the consideration was' falsely 
stated. The later suit related to the same 
conveyance and the prayer of the appellant 
therein was that it should be set aside on 
the ground of fraud and failure of consi- 
though the conduct 
01 the legal practitioner in appearing for 
the respondent in the latter proceeding was 
not dishonest, the Court could, considering 
tije possibility of mischief to the other party, 
direct that he should not take any further 

I.C. 262=g R. 
41 1930^ Rwg^, 18S. Pleader appointed on 
cotHtntsnon m the case cannot act as ^-akil 
Si® parties. 100 I.C. 309=1927 
v^l. 2lX3. The mere fact that a lawyer is 
cited as a witness by the prosecution would 
not disqualify him from appearing as coun- 
tor the accused in the case. No doubt 
It IS not in a^ordance with professional eti- 
quette for a lawyer who has given evidence 
p a witness for the prosecution to accept or 
to continue to hold a brief from the ac^- 
ed. But the mere citing of an Advocate as 
a witness by the Police does not operate as 
a disquah^ation. 48 L.W. 276=^1938) 2 
eirtering record-rwm 
Without permission of Judge-in-charge in 


defiance of standing order of District Judge 
not proper— Duty of pleader and of Judge- 
in-charge. 17 Pat. 261=1938 Pat, 3BS (S. 
B.). 

Appearing for the Opposite Party when 
NOT MISCONDUCT. — Pleader acting for one 
party in one proceeding. He is not debar- 
red from appearing against that party in 
another proceeding unless his services were 
sought by tlie party in the latter case and 
refused by pleader on insufficient grounds. 
1928 M. 592. See also 13 A.L.J. 475=30 
LC 145 (F.B.); 1938 M.W.N. 220= 
1938 Mad. 276 (S.B.). It cannot be said 
that there is anything professionally wrong 
in acting for an opposite party when the 
proceedings are different. I.L.R. (1938) 
Mad. 399=1938 Mad. 276. That a pleader 
was merely consulted by complainant at one 
stage, does not preclude him from appear- 
ing for the accused in proceedings regard- 
ing a totally different incident. 8 L. 671= 
1928 L. 65. See also 128 I.C. 354=1930 
Rang. 355. In order to prevent counsel ap- 
pearing for the other party, he must have a 
definite retainer, with a fee paid, or he must 
have such confidential instructions from one 
of the parties as would make it improi>er 
for him to appear for the other party. In 
the absence of either, it cannot be said to be 
unprofessional on the part of the counsel 
to appear for the other party. 11 O.W.N. 
23=1934 Oudh 58 (S.B.). A Hindu plea- 
der allowed his father to purchase the very 
property in respect of which he was work- 
ing for his client. The transaction took 
place with the knowledge and consent of his 
client. But in spite of this knowledge the 
client allowed the same pleader to- con- 
tinue to work for him. Further, when the 
pleader appeared for his father against him • 
in a case arising out of the sale transaction, 
he did not raise any objection against the 
conduct of the pleader for more than 18 
months. Held, that though the pleader did 
not act up to the standard of propriety which 
was expected of a member of the legal pro- 
fession, whamust enjoy the complete confi- 
dence of the liti^nt public and the Court 
and though technically his appearing subse- 
quently against him was improper, yet no 
disciplinary action was justified. 1938 Pat. 
^1938 P.W.N. 115=172 I.C. 849 (S. 
B.). 

Separate appearances for same party in 

DIFFERENT CAPAOTIES — ^PROPRIETY. — A Solici- 
tor appearing for a client who is interested 
in two differrat capacities can state the case 
of his client in respect of each capacity, but 
he cannot appear separately for the same 
person. Nor is the same party entitled to 
appear by separate counsel or separate soK- 
49=19^ B^119°* capacities. 37 Bom.L.R. 

Pleader acting as Arbitrator. — ^Where a 
plead^ who had been engaged by the plain- 
on behalf of defendant money, 
which he knew was payable to the plaintiff, 
and took a conspicuous part as arbitrator in 
a matter in which he was seriously and per- 



S. 13] 


771 


The Legai; PjEtACnTioNERS Act (XVlII op 1879). 


sonally concerned, he was guilty of profes- 
sional misconduct. 41 I.C. 328=2 P.L.J. 

259. Pleader getting himself appointed arbi- 
trator holding out promise to a party is 
guilty of serious misconduct. 132 I.C. 576 
=1936 Pesh. 113. 

Pleader becoming promoting director of 
Company on monthly remuneration.— A 
pleader practising in the mofussil is governed 
by the rules framed by the High Court under 
the Legal Practitioners Act and the directions 
given by the High Court from time to time. 
Where a pleader became a promoting direc- 
tor of a Company with a fixed monthly re- 
muneration without the permission of the 
High Court, but the Company never in fact 
carried on business and the pleader never 
received any remuneration from it. 

Held, that the pleader offended against 
rule 13 of the rules ' framed by the High 
Court under the Legal Practitioners Act and 
the circular order of the High Court of 
1916, but the offence being of a technical 
nature did not call for action. An Advo- 
cate should not act as a promoter of a trad- 
Company but he can act as the legal ad- 
viser of a Company of which he is a director 
subject to his remuneration being fixed be- 
fore hand. 1943 M.W.N. 587=56 L. W. 
491=A.I.R. 1943 Mad. 66S=(1943) 2 M.L. 

J. 273 (F.B.). 

PI.EADER LIKELY TO BE WITNESS IN A CASK — 
As to whether such vakil can accept brief, 

8 P.L.T. 510=1927 P. 61; 117 I.C. 66; 

48 L.W. 276=(1938) 2 M. L. J. 446. 
Though it is undesirable that a lawyer should 
appear in a case in which he knows or has 
reason to believe that he would be sm im- 
portant witness there is no harm in his giv- 
ing evidence in a case in which he is ap- 
pearing, 12 Pat. 359=1933 Pat. 306. 
Pleader appearing for party— Propriety of 
giving evidence as witness. See 44 Cr.L. 
J. 114=(1942) 2 M.L.J. 479 (F.B.). 

Pleader collecting Evidence for Client. 
—A pleader helping his clients by collecting 
evidence for 'them to be used on their behalf 
does not exceed his duties as their counsel. 
134 I.C. 515=1931 L. 246. 

Araitoonment of Case.— A i)leader acts 
improperly in abandoning his client's case 
while in the midst- of the client's examina- 
tion-in-chief . After once taking up his 
client's case he ought to have seen that it 
was terminated, 14 Cr.L.J. 379=20 I.C 
139 (C.). See also 35 C.L.J. 403=26 C. 
W.N. 580. ^ 

Abandonment of issue.— A vakil s gene- 
ral power in the conduct of a suit includes 
the abandonment of an issue, which in his 
discretion he thinks it inadvisable to press. 
1935 L. 71. _ ^ ^ , 

Accounts. — ^Duty of pleader of keep pro- 
per accounts. See (1943) 1 M.L.J. ^7 (SI 
B.). There can be no professional miscon- 
duct when an advocate puts forward a hona 
fide claim to a lien on the papers of his 
client in respect of his outstanding fees. As 
an advocate fulfils the role of a solicitor also 
it may be argued tl^t he is entitled to the 
advantages of a solicitor. Where the mother 


of a minor employs an advocate to act for 
her in her own suit as well as in a suit by 
her as next friend of her minor son, tliere is 
no obligation on the part o£ the advoc^Ue 
under R. 27, note 1, of the rules under the 
Legal Practitioners’ Act to keep separate 
accounts. What the rule requires is th^ 
he should keep accounts. 36 L.W. 344— 

M Cr.L.J. 73S=A.T.R. 1943 Mad. 493= 

(1943) 1 M.L.J, 437 (S.B.)=I.L.R. (1944) 
Mad. 71. If money is paid to an attorney 
by his client not on account oi costs but for 
a' special purpose, it is trust money. It is 
first his duty to enter the account properly 
in his own books, to put it into a ledger ac- 
count or a proper account, and distinguish it 
from other moneys. If he has a general 
client’s account in the bank, he must put it 
into that. If he has not. he is to open one 
and put it into that. He has no right to 
use the money. The fact that he can 
it back, or may be able to pay it back within 
a reasonable time, or immediately, makes no 
difference. LL.R. (1943) 1 Cal. 81. 

Wilful neglect to appear not excused 
BY NON-PAYMENT OF FeES. — It is nOt prOpCT 
for Counsel either in the High Court or m 
the Courts below to merely state to the 
^urt that he has no instructions. He 
should clearly specify what is the reason for 
his failing to proceed with the case. It may 
be that he has not received his fees; it may 
be that his instructions have been wim- 
drawn or it may be some other reason. But 
whatever the reason is, he .should clearly 
state it to the Court. 1936 A.LJ. 902— 
1936 All. 670. A pleader is guilty of mis- 
conduct if after receipt of full fees he wil- 
fully neglects to appear and conduct a case. 

37 M. 238=23 M.L.J. 447. Per Sankaran 
Naif, /.—In the absence of such an agree- , 
ment or at least notice to the party m time, 
a vakil, must appear and conduct the case 
though the fee or a portion thereof remains 
unpaid. 37 M. 238=23 
also 10 P.L.T. 723=1929 P. 337 (F.B.). 
When the client is, for some reason or other, 
putting off the settlement and payment of 
fee a legal practitioner would be well ad- 
vised if he served a registered notice upon 
him in good time intimating to lum that if 
the client did not settle and pay his fee he 
would repudiatje all his responsibility as a 
pleader. 1930 L. 947. Per Curiam.— When 
a pleader accepts a vakalatnama in the ordi- 
nary form, he must attend Cotirt on every 
occasion to protect the interest of the cli^t 
concerned. Any limitations on his obligation 
by special agreement must be proved and 
the onus lies on the pleader. Non-payment 
is no justification for refusal to attend. 49 
C. 732=26 C.W.N. 589=71 I.C. 81 (F. 
B.). Where a pleader signs a vakalatnatm 
on the distinct understanding that a sum 
paid to him is really in the nature of a 
part-payment, and that the client will settle 
the proper fee afterwards and if the client 
fails to do so, it follows that mere accep- 
tance of vakalatnama cannot cast up(»i w 
pleader the duty of defending the case.* 129 
I.C. 301 f= 1930 L. 947. Taking fees as a 
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pleader in a case where he is in fact a party 

15 grossly improper conduct. 1923 0. 130. 

Failube to make careful ARRAKCEMENTC 

IK A CASE shows a laxitj' in conduct which 
deserves no encouragement. 183 I.C. 580 
=1939 Rang, 262, 

Supplemental Fees.— To agree with a 
client for a present over and above his fees 
in the ‘case of success, is disgraceful for an 
advocate. The failure of a barrister m 
exacting money as supplemental fee does 
not absolve him from his original abligation 
to his client and the Court 16 I.C. 780 — 
14 Bom.L.R. 691 (F.B.). In the absence 
of a special contract to the contrary the fees 
accepted by an Advocate must be taken to 
be for the whole case. A writing to evi- 
dence the terms of engagement between the 
advocates and the client is always desirable. 

16 CrX.J. 707=30 I.C., 995. 

Giving Improper Advice to Client. — 
Pleader advising payment of moneys from 
minor’s estate to the sureties as considera- 
tion, htid, there was no cause for proceed- 
ing against the pleader under S. 13 (b) or 
(/). 38 M.L.J. 58=54 I.C. 163. A vakil 
of the High Court was suspended from 
practice for two years by the High Court 
under Q. 10 of the Letters Patot 
(Madras) for professional misconduct aris- 
from the following acts he did, (1) 
giving improper advice and getting a nomi- 
nal sale for a low value; (2) pleading a 
false defence; (3) giving false evidence and 
suborning perjury. 39 I.C. 289=40 M. 69, 

Putting irrelevant Questions in Cross- 
examination. — Protracted examinations of 
witnesses with questions which are quite ‘ 
irrelevant to the suit, and only lend to swell 
the size of the record, must be deprecated. 
It is an abuse which enormously increases 
&e cost of litigation without any correspond- 
ing benefit to the parties and it is clearly 
within the powers of the High Court to 
direct inquiry with a view to disciplinary 
action in flagrant cases which come under 
their notice at the hearing of appeals. 1932 
A.L.J. 198=1932 P.C. 69=62 M.L.J. 457 
(P.C). As to defafnaiory suggestion 
inst witnesses, see 29 N.L.R. 24=1933 


Error of Law. — ^E rror of law is no pro- 
fessional misconduct 20 C.W.N. :^8=23 
C.L.J. 237=43 C. 685, 

Misappropriation by Vakil of the client’s 
money amounts to professional misconduct. 
42 I.C. 13S. See also 145 I.C. 278=34 Cr. 
LJ. 954=1933 L. 575 (S.B.); 15 I.C, 785 
=13 Cr.L.J. 513=5 S.L.R. 222. Thus if 
money is paid for payment of stamp fees 
It is not open to the legal practitioner to ap- 
propriate the same or any part of it to- 
wards fees due to him. 1930 M.W.N. 216; 
It is the duty of every advocate who re- 
ceives money on behalf of his client to con- 
duct litigation with to keep an account of 
how that money has been applied. 1930 M. 
W. N. 216. See also I.L.R. (1941) Mad. 
2^1941 Mad. 63=(1940) 2 M.L J. 1031 
(F.B.). Vakil dishonestly appropriating 
clients' monies— Repentance and plea of in- 


debtedness — Standard of professional con- 
duct. 88 I.C, 360=1925 M. 797 (F.B.). 
A legal practitioner received money from 
the Court on behalf of his client and re- 
tained it in his own hands without any autho- 
rity from the client so to retain it. Subse- 
quently he chose to treat it as loan gave 
security which he felt hiniself at liberty to 
withdraw at his own will and pleasure. 
Held, that this was a grave offence which 
amounted to professional misconduct. 32 
L.W. 435=129 I.C. 233=1930 M. 927 
(F.B.). S'ffe also 1933 L. 575=145 I.C. 
278 (S.B.); 142 I.C. 593=1933 S. 45 
Where a pleader to whom money is «iven 
by his client for payment to an arbitrator 
appropriates that money towards his fees, his 
conduct is gravely improper and calls for 
disciplinary action. 1938 Lah. 248=175 I. 
C. 29. See also I.L.R. (1941) Lah. 731= 
1541 Lah. 384 (F.B.). While misappro- 
priation by a legal practitioner of monies 
belonging to his client is a very grave act 
of professional misconduct which would not 
make it possible to allow him to continue 
practising in the profession, the Court is 
not precluded from re-instating the practi- 
tioner when adequate punishment has been 
imposed and he has shown that he has re- 
habilitated himself in such a manner that 
he- is fitted to be admitted into the profes- 
sion again. 1939 Mad 906= (1939) 2 M. 

L. J. 632 (F.B.). See also I.L.R. (1940) 
Mad. 81; I.L.R. (1940) Mad. 84. 

Purchasing Property in Court Auction in 
execution of his client's decree is guilty of 
professional! misconduct, equally so if he 
purchases the property for other persons. 
13 Cr.L.J. 795=17 I.C.' 539 (A.). See 
also I.L.R. (1938) Mad. 399=1938 Mad. 
276 (F.B.). Purchasing from their clients 
or others any interests in any decree passed 
by the Court in which the pleaders practised 
is misconduct 1938 M.W.N. 220=1938 

M. 276 (F.B.). See also 52 L.W. 777= 
1940 P.C. 204=67 I.A. 431=43 Bom.L. 
R. 465=73 Cal.L.J. 121 (P.C.). 

Taking Mortgage in lieu of Fees at 
exorbitant terms may amount to professional 
misconduct 12 P, 843=14 Pat.L.T. 709= 
1933 P. 571 (S.B.). 

Secs. 13 and 14: AnvANaNG mooty to 
FINANCE litigation IN WHICH HE IS 
ENGAGED. — ^A pleader in India, like an 
Advocate, combines the functions of the 
solicitor and the Barrister in England. As 
he fulfils both roles he is subject to the 
disabilities of both. It would be manifestly 
improper for him to advance money to a 
client for^ the purpose of a litigation in 
which he is engaged. The safe rule to lay 
down is that a pleader or an advocate should 
not lend money to his client at any time for 
the purpose of an action in which he is 
engaged. 1942 M.W.N. 483=55 L.W. 481 
=1942 Mad. 553=(1942) 2 M.L.J. 196 
(F.B.). 

Mukhtar standing bail for accused in ' 
criminal case and taking indemnity from 
PERSON NOT ACCEPTED AS SURETY,— -There is 
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(c) who tenders, gives or consents to the retention, out of any fee odd 

or payable to him for his services, of any gratification for procuring or having 
procured the employment in any legal business of himself or any other pleader 
or mtilditar, or ' ^ 

(d) who, directly or indirectly, procures or attempts to procure the em- 
ployment of himself as such pleader or mukhtar through, or by the intervention 
of, any person to whom any remuneration for obtaining such emplovment has 
been given by him, or agreed or promised to be so given, or 

(c) who accepts any employment in any legal business through a person 
who has been proclaimed as a tout under section 36, or 
(/) for any other reasonable cause.] 


nothing against a legal practitioner becom- 
ing a surety for an accused in a criminal 
case. But where a wukhtar enters into a 
contract of indemnity with, and receives 
money from, a third ’person, who has been 
rejected as a surety, becoming a surety, such 
an agreement constitutes public mischief, 
being opposed to public policy, and the 
mukhtar is guilty if unprofessional and 
highly improper* conduct; and when the 
mukhtar further attempts to conceal the 
agreement from the knowledge of the Court, 
it has to be viewed as a serious aggravation 
of the original offence rendering him liable 
to suspension from practice. 155 I.C. 430 
=•16 P.L.T. 223=1935 P. 195 (F.B.). 

Negligence of Pleader.— Mere negli^nce 
does not found a petition for professional 
misconduct against a pleader. « There must 
be moral delinquency in addition to negli- 
gence before a charge of unprofessional con- 
duct can be brought home. Nor is there 
anything unprofessional in a pleader em- 
ploying an unregistered clerk. The law 
allows a pleader to have two registered 
clerks, but does not insist that any clerk 
should be registered. (1938) 2 M.L.J. 661 
=1938 M. %S (F.B.). Mere 7iegligence is 
not sufficient in itself to found a charge of 
professional misconduct. Where a legal 
practitioner failed to certify the realisation 
of certain decree amounts, and it was found 
that it was due either to stupidity or to 
negligence or to both but that there was no 
element of moral delinquency, it was held 
that it did not amount to professional mis- 
conduct. I.L.R. (1940) All, 386=1940 A. 
LJ. 306=1940 All. 889 (F.B.). Negligent 
management of his office and permitting the 
clerks to cheat the clients and mislead them 


as to the progress of the case, is miscon- 
duct for which he might be suspended from 
practice. 35 M. 5431=39 I. A. 191=23 M. 
L.J. 114 (P.C.). [On appeal from 22 M. 
L.J. 276=14 I.C. 965]. See also 114 LC. 
137=30 Cr.L. J. 256 (2) ; 62 C. 158 (S.B.). 
Counsel failing to appear in murder case but 
enga^ng another counsel on smaller fee is 
guilty of grave impropriety in the discharge 
of hts duty. 108 I.C. 257=29 Cr.L.J. 362 
=15^ L. 448. Pleader engaged in two 
■ cases throwing away interests of unimport- 
ant client in favour of important client is 
guilty of professional misconduct. 10 Pat 
L.T: 664=116 LC. 764=1929 JPat. 153 
(F.B.). A valdl who put before the Ses- 
sions Judge a statement which purported to 


he a petition from his clients and drafted on 
• V ^ustructions but which was in fact en- 
tirely his own invention and contained state- 
ments made recklessly without reasonable 
pounds is guilty of mikonduct 18 A.L. 
J. 419 — 56 I.C, ^1 — 42 AH. 4S0. An advo- 
^te in the exercise of his profession is 
bound to exercise reasonable skill and pru- 
dence but he is not expected to be infallible 
and unless the Court is satisfied that the act 
complained of was .such that could not 
reasonably have been done by an advocate 
exercising reasonable skill and care, a suit 
for negligence is not maintainable against 
the advocate. 9 R. 575. A bona fide mis- 
take on the part of the pleader may be con- 
doned but gross negligence in his part can- 
not justifiably be condoned so as to extend 
time under S, 5 of the Limitation Act. liie 
remedy of the client is only against the de- 
Ifullmg legal adviser. 1931 Rang. 80. 
vV^ithdrawal of money on behalf of guardian 
and payment to his relation is negligence and 
not grossly improper conduct. 1925 Cal. 
146. Where_ it is shown that the judgment- 
debtor obtained copies of documents and 
gave them to his pleader and the latter did 
not produce the same at the proper time the 
Court may refuse to admit the same in ap- 
peal. The remedy of the partj^ if any, is to 
S; damages against the pleader. 

32 P.L.R. 813. A pleader filed an appli- 
cation for withdrawal of money in Court 
deposit, and it was found that the money 
was already withdrawan, but the pleader had 
checked the account books of his client to 
ascertain the amount withdrawn from the 
Court, Held, that though the pleader should 
have been more careful it did not amount 
to misconduct or gross negligence. 1936 
Cal. 658. 

Failure to keep accounts.— Even if a 
legal practitioner has not much work, he is 
bound to keep accounts for whatever work 
he may have, Md failure to keep accounts 
amounts to professional misconduct. (1940) 
2 M.L.J: 1031=1SW1 Mad. 63=1, I*R. 
(1941) Mad. 286 (F.B.). 

Sec. 13 (/) : Misconduct otherwise 
THAN Professional.— The plirase "for any 
reasonable cause” in the residuary cl. (/) 
of S. 13 is not to be understood in an 
ej^dem generis sense but it covers cases 
other than those of professional misconduct 
in the ordinary sense, but which unfits a 
pleader for the practice of his profession, 
for instance conviction for a crime involv- 
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ing dishonesty or moral turpitude or gross 
and habitual contempt of Court. 38 
J. 23=11 L.W. 192=55 I.C 198 (F.B.). 
See also 36 C.W.N. 294. The jurisdiction 
under S. 13. sub-S. (/) is not confined to 
acts done in a professional capacity. Talang 
part in an organised resistance to law 
and assisting a movement involvinc; grave 
danger to the public peace by a pleader may 
not have been done in a professional capa- 
city but they are such as to render it neces- 
sary to enquire into the expediency of alloy- 
ing him to continue practice. [49 C. wo 
(P.C.), Foll.l Also where a pleader holds 
the view that it is desirable to disobey the 
law he is likely to advise^ his clients to break 
the law and it is undesirable in the public 
interests to allow one who sets a bad exam- 
ple to occupy the privileged position of a 
pleader. 27 N.L.R. 29=1931 Nag. 33 (S. 
B.). See also 1931 Pat. 369 (F.B.). Tht 
mukhtar who advised his clients who had 
been acquitted in a criminal case to present 
some gratification to the Magistrate is guilty 
of misconduct, positively deplorable. Mukh- 
tar suspended for one year. 13 Pat.L.T. 
574=1932 Pat. 356 (S.B.). Where a plra- 
der was convicted under Penal Code for in- 
timidating and assaulting a woman in a most 
reprehensible manner, the conviction was 
not by itself sufficient to show defect of 
character which unfits him to be a pleader 
within the meaning of S. 12. Though the 
words “any other reasonable cause” in S, 13 
seems to be wide enough to include the case, 
still the conduct was not such as to justify 
suspending him from practice. 1929 R. 352 
(1). S. 13 (/) is not confined to the mis- 
conduct of a pleader as such but also covers 
his misconduct as a party to suit. 18 P.R. 
1915=28 I.C. 722. Entering deliberately 
into a false defence, ‘with intent to defraud 
others, is a ground of action under Ss. 13 
and 14. 9 I.C. 362=12 Cr.L.J. 67 (C). 
Pleader as suilor committing contempt of 
Court — Disciplinary action may be taken. 
55 A. 148=1933 A.L.J. 251=1933 All. 224. 
But see also 1932 All. 492 (S.B.). Impute 
ing dishonesty against officer of Court would 
amount to professional misconduct. 

“ “ 359=56 C.L.J. 


I.C. 


595=1933 Cal. 


143 

344, 


Also impttiation of partiality and unfairness 
to ‘judicial officer, 142 I.C. 828=1933 Rang. 
34. 


General Rule for acxepttng or rejecting 
Cases. — A lawyer must as a general rule 
take up a case for any member of the pub- 
lic if (1) a fair and proper fee is tendered 
to him; (2) adequate instructions are given; 
and (3) the case is of a class which the 
lawyer is accustomed to do. He can legiti- 
mately decline to take up the case, if he has 
an out-station en^gement, or is engaged in 
some social function, is incapacitate by ill- 
health or any reason which a sensible man 
would recognize ad^uate. But to refuse 
to take up a case simply and solely on the 
ground that the advocate will not appear 
against a brother practitioner, or put for- 
ward untrue excuses is, in each case, pro- 


fessional misconduct and should be dealt 
wdth as such. 1929 All. 367. See also 27 

A. L.J. 1047=117 I.C. 104; 27 A.L.J. 616 
=30 Cr.LJ. 522. 

Filing a false suit is misconduct. A 
pleader can be dismissed or suspended. 
The words “and other reasonable cause” in 
S. 13, cl. (jf) are not to be construed efus- 
dem generis with causes enumerated in Qs. 
(a) to {e). They include personal miscon- 
duct distinguished from professional one. 
12 I.C. 838=4 Bur.L.T. 275; 39 M. 1045 
=32 I.C. 326. 

False Statements.— -5^^ 121 I.C. 297= 
1929 Lah. 803; (1940) 1 M.L.J. (Supp.) 28. 
Where a pleader retained in his service a 
suspected tout without dismissing him even 
after notice from the Bar Council and there- 
after. gave a false statement that he had dis- 
pensed with the services of that tout and 
stuck to that statement deliberately in a 
subsequent enquiry, he was guilty of profes- 
sional misconduct under S, 13 if). ,27 I.C, 
156 (F.B.). It is a very serious matter for 
a legal practitioner knowingly to make a false 
statement in a pleading drafted by him. 
Where a pleader appearing for a plaintiff 
in a suit on a promissory note of which he 
was an endorsee for collection, inserted a 
false statement in the plaint that the instru- 
ment had been^ indorsed to his client for 
good consideration, while he knew well that 
no such consideration had passed. Held, 
that the offence was of such a nature that he 
should be suspended from practice for three 
months. I.L.R. (1944) Mad. 5S0=A.I.R. 
1944 Mad., 268=(1944) 1 M.L.J. 233 (F. 

B. ). It is the duty of the Court not only 
to protect the members of the public against 
disreputable members of the profession but it 
is also its duty to protect the profession it- 
self against the loss of reputation brought 
upon it by the conduct of such members. It 
is not part of the etiquette of the members 
of the profession to tell lies in Court or to 
give perjured evidence on behalf of their 
clients. Where the mukhtar informed tiie 
Court that accused could not appdar in Court 
as he was unwell that day, whereas in fact 
the accused had come to Court that day and 
had been talking to the mukhtar, held, that 
the conduct of the mukhtar was highly un- 
worthy of a member 'of his profession and 
that he should be removed from the rolls. 
15 P.L.T. 63=1934 P. 142 (S.B.). See 
also \6 1? .h.T. 231 (S.B.). Members of 
.the legal profession are expected to main- 
tain not only a high standard of professio- 
nal morality and ethics but they are also 
expected as men of education and culture 
and as members of an honourable profession 
to act in an honest straightforward and up- 
right manner. The conduct of a pleader 
who makes palpably false statements to 
wriggle out of an inconvenient situation can- 
not but be regarded as reprehensible and he 
IS guilty of improper conduct involving moral 
tmpitude. 1944 O.W.N. 122=A.LR. 1944 
Oudh 236. Duty to be scrupulously - honest 
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in giving evidence — Giving evasive and shuf- 
fling answers— Misconduct. 11 P. L. T. 
<^S~1930 P. 493 (F.B.)* A legal practi- 
tioner who makes one statement before the 
police m the course of an investigation of an 
offence and a diametrically opposite state- 
ment in the witness-box in the trial is guilty 
of the grossest misconduct. 121 I.C. 297= 
1929 L. 803 (2) . An Advocate having re- 
gard to his ^^education and training and in 
particular the profession in which he is en- 
gaged is expected to exercise greater degree 
ot caution rectitude than ordinary’ per- 
sons in making statements on oath in a Court 
of law. Where therefore an Advocate was 
convicted of perjury and disciplinary pro- 
ceedings were started against him, the High 
Court marked their sense of disapprobation 
of the Advocate's conduct , by ordering him 
to be suspended from practice for six months. 
8 O.W.N. 267=1931 O. 161. A pleader in 
defending himself against charges of pro- 
fessional misconduct made certain statements. 
He was dealt with for making them under 
the disciplinary jurisdiction. It was con- 
tended in his behalf that the statements made 
by him in defence must be regarded as hav- 
ing been made by an accused and were there- 
fore protected, h^/d, that the pleader was 
writing to the Court as a pleader and was 
responsible as such for the statements made 
by him. 14 Bom.L.R.^ 700=16 I.C 788= 
36 B. 606. Where a pleader in order to re- 
cover fees due to him from' his client for 
work done, made certain statements which, 
if true, would expose him to criminal prose- 
cution. Held, that the conduct of the plea- 
der though improper was not such as to call 
for action being taken under this Act. 14 I- 
C. 208=15 CL.J. 224. The fact that a man 
is going to be injured professionally if he 
does not speak the truth is no valid excuse 
for telling a lie; but it is an attitude which 
is not uncommon and which is not of the 
most serious character. It is very different 
from the case of a professional man telling 
a lie fraudulently in the sense of wishing 
to assist his client, in deceiving the Court 
or even wishing to assist his client in a claim 
that he is making against another. In this 
case, the conduct of the pleader was disap- 
proved but no action taken. 17 L.W. 358^ 
73 I.C. 329=1923 M. 485. Mukhtar having 
no practice as such but acting as professional 
identifier — Unprofessional conduct— False 
identification— Liability to be struck off the 
roll. 16 Pat. 121=17 Pat.L.T. 951=1937 * 
Pat. 138 (S.B.). 

Giving false information to client. — ^A 
pleader who gives his client false informa- 
tion that a certain order has been passed by 
a Court when no such order has been passed 
at all, is guilty of “fraudulent and grossly 
improper conduct in the discharge of his 
professional duty” within the meaning of 
S. 13 (6) of the Act. 39 C.W.N. 283. 
Where a charge against a pleader is that he 
was engaged by a certain client to file a cri- 
minal revision petition but he did not do so, 
and that in reply to a post-card sent to him 
by the dient, his derk falsdy informed him, 


under the pleader’s instructions, that the said 
revision had been filed, but there is no 
material on record beyond the bare word of 
the pleader s clerk that the* false informa- 
tion m the post-card wa<i given under the 
instructions of die pleader, the pleader can- 
not be held guilty of improper conduct. 163 
I.C. 975=1936 Lah. 1013. 

Taking stgn.^ture of client on blank 

SHEETS OF PAPjER FOR PREP.^RATION OF PLAINT. 
—It IS most objectionable for legal practi- 
tioners to take their clients’ signatures on 
blank sheets of paper. A practitirmer who 
permits this to be done and induces his client 
to sign blank sheets of paper in order that 
they can be used for the preparation of a 
plaint, .which would then be regarded as hav- 
ing been duly signed and verified by the client 
IS guilty of unprofessional conduct. In order 
however, to substantiate the charge of mis- 
^nduct there must be evidence in support of 
It; suspicion is not sufficient, even if it is 
strong. 58 L.W. 56 (F.B.). 

False Idpttfication.— A legal practi- 
tio^r is guilty of professional misconduct 
if identifies a person not known to him. 
21 Cr.L.J. 635=57 I.C. 818 (F.B.). See 
also 1941 P.W.N. 417=22 PatL.T. 679= 
1941 Pat. 179 (S.B.). It is not enough for 
a legal practitioner who comes forward as 
an identifier to rely merely upon the fact that 
he has been told by his clerk that he identi- 
fies the person. That does not entitle the 
mukhtar to pose as an identifier. The iden- 
hfication must be a genuine identification. 
Cases of careless idcntificaiion by legal prac- 
titioners must be dealt with great severity as 
they involve not only an offence on the part 
of the legal practitioner against the duties 
of his profession but also an oflFence against 
the state and public funds. 10 Pat. L. T. 
P^'^sTl)^' 339 (F.B.). also 1930 

False attestation.— 13 I.C. 397=14 
C.L.J. 606. 

Pleader expressing himself careles.sly in 
deposition as witness.— Where a pleader 
expressed himself carelessly in his depo.si- 
tion before the Judge, it cannot be said that 
he was guilty of unprofessional conduct, 
though he was guilty of some degree of care- 
lessness in expressing himself. 24 Pat. L 
T. 81=1943 P.W.N. 50=1943 Pat. 62 (S. 
B.). 

IDLING FALSE FEES CERTIFICATE.— It is very 
serious matter for a pleader or an advocate 
to file a false fees certificate with regard to 
fees which he has not received and the Court 
will take strong disciplinary action in any 
such case coming to its notice. Mad. 
^5=(1941) 2 ML.J. 663 (SB.). also 
I.L.R. (1944) Mad. 550=1944 Mad. 268 
=(1944) 1 M.L.J. 233. 

Grant op certificate under R. 8 of Jum- 
ciAL Committee Rules on improper grounds. 
— ^A legal practitioner who grants a certifi- 
cate imder R. 8, Judicial Committee Rules, 
1925, in connection with application by con- 
demned prisoner for leave to appeal to the 
Privy Council in forma pauperis that the 
case is a fit one to be heard before' the Privy 
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Council without any foundation and in utter taken to have been rightly decided, and the 

disregard of the principles governing appeals question to be determined in a subsequent 

to the Privy Council in criminal matters and enquiry as to whether the advocate or 

merely for the purpose of obtaining a tern- pleader ought to have disciplinary action 

porary respite for his client is guilty of quite taken against him is whether upon a perusal 

a serious dereliction of duty and of an abuse of the facts and circumstances disclosed in 

of the process of the Court especially when the evidence in the criminal proceedings his 

the leg^ practitioner was not in any way offence has been one implying a defect of 

concerned with the case before he was asked character which unfits him to be a pleader 

to give the certificate, 213 I.C. 201=A. or advocate. Such a defect of character 

I.R. 1944 Lah. 159 (S.B.). The giving of normally involves moral turpitude. 1938 

certificates under R. 8, Judicial Committee Rang.L.R. 125 (S.B.). In a case where 

Rules, 1925, by a counsel in support of peti- an advocate was convicted of the offence of 

tions by condemned prisoners for special defamation, the High Court, while holding 

leave to appeal in forma pauperis in circum- that no disciplinary action was called for on 

stances which do not warrant the granting their part, observed that responsible citizens, 

of such certificates, shows an utter disregard when afforded the opportunity of making 

of the solemn and serious responsibilities of charges against persons (whether known to 

counsel who is called upon to certify and them or not) of which they had not asccr- 

the counsel so certifying is guilty of the tained the truth, should be careful not to 

charge of gross professional misconduct. aggravate the defamatory nature of the 

I.L.R. 1943 Lah. 409=A.I.R. 1943 Lah. matter by lending their support to an im- 

210 (F.B.). plied acceptance of it without careful in- 

Perjxjry. — Perjury by members of the . vestigation into its nature. 1938 Rang.L, 
legal profession, apart from the question R. 125 ('&.B.). A person who is convicted 

that it is criminal offence, is a very serious of so serious an offence as of receiving 

matter from the point of view of the prof«- stolen goods, even though the property may 

sion. Apart from the fact that it harms the not be of very great value, is not fit to be 

profession, it sets a very bad example to me a pleader. 175 I.C. 126!= 1938 Rang. 160. 

general public and is a great block in the An offence of the character of one under 

administration of justice. Therefore, if and S. 377, I.P. Code, committed by a pleader 

when cases of perjurj' by members of Ae or advocate cannot be ordinarily condoned, 

legal profession are discovered the meniber Where, however, the offence was committed 

concerned deserves the most severe punish- very early in life, it ought not to debar the 

ment which the High Court ran give in the person committing it, who is making an 

exercise of its disciplinary jurisdiction on honest attempt to reform, from ever scek- 

the legal profession. Where the perjury ing respectable society or from being a 

was committed by a young inexperienced member of an honourable profession. 175 

pleader which showed that it was not intend- I.C. 124=1938 Rang. 159. A pleader con- 
ed to deceive the Court or to practise an3 victed of criminal breach of trust may come 

fraud upon it. Held, that suspension from under this section. 1940 Rang. ^2." A 

practice for six months was sufficient. 1935 pleader who was suspended for six months 

Pat. 249=16 P.L.T. 231 (S.B.). after a conviction for breach of Salt Act 

Criminal Conviction (see Notes under did not apply for restoration of zertificate 

S. 12, .w/irfl).— Where the person committing but was again convicted under S 17, Cri- 

Ihe offence does not bring the fact to the mipal Law Amendment Act He made no 

notice of the High Court at the time of appearance to notice under S. 14. Held 

his admission, as a pleader, when required that his name should be removed from 

to give all neccssarj' information at the rolls. 140 I^C. 295 (1)=1932 Pat 300 

time of his enrolment, he commits another (S.B.). 

serious offence of deceiving the authorities Altering Document after Execution — 
and the High Court is entitled to take him Where with a view to avoid paying a 

to task for it. Persons applying for being penalty as required by the stamp law a soli- 

admitted to be pleaders should fully and citor altered a deed materially after its exe- 

f rankly disclose all the circumstances of cution, he was struck off the rolls. 31 M. 

their past career with the knowledge that the L.T. 107 (P.C.). Fabrication of docu- 

High Court would take into consideration ments by mukhtar. 13 Pat.Lx 552=1932 

every matter which ought properly to be Pat. 289 (S.B.). Altering sunrty num- 

dcalt with by it. 175 I.C. 124=1938 Rang, her in petition is misconduct. 87 I C 843 

159, Even if a person is convicted of a Tampering with Court's Records— To 
criminal offence it is necessary for the tamper with the Court’s records is a serious 

Court, before taking disciplinary action, to matter and a pleader would be acting with- 

know whether his conduct necessitates such out due care and caution and without sense 

action. Where the judgment in the crimi- of responsibility in allowing it to be deme 

nal case docs not disclose what exactly the by his clerk. 36 I.C ‘^4=20 CWN 

conduct of the practitioner was. the Court 1069. Conduct of the pleader in tamoermg 

mav give the accused the baicfit of doubt, with Court records cannot be easily cxcus- 

15 N. L. J. 90. When crimu^ proceed- cd.. Such misccmduct deserves suspension 

iiys are taken against a pleader or ^ from practice, though the pleader co^med 

advocate and finally concluded, they must be 
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happens to be young and inexperienced. 15 
Pat. 652=17 Pat.L.T, 266=1936 Pat. 418 
(S.B.). The removal from the Court by 
a mukhtar of a complaint amounts to gross 
misconduct. 43 I.C. 93. A pleader by 
virtue of his position is an officer of the 
Court and it is his duty to protect all minor 
officials of the Court from any temptation; 
consequently a pleader should not induce a 
peshkar of the Court to take a document 
which has been filed in the Court to the 
pleader’s house for the inspection of his 
clients. 10 Pat.L.T. 715=1929 Pat. 338 
(S.B). 

Tampering with evidence.— Advocates 
and pleaders retained in a case ought to be 
extremely careful in approaching and ques- 
tioning persons who to their knowledge 
have been approached are cited with the 
other side for the purpose of giving evi- 
dence so as to give no room for any suspi- 
cion that they are attempting to tamper with 
the evidence or with the winesses. 1929 M. 
W.N. 384 (F.B.). See also 46 I.C 819; 
171 LC. 503=1937 Rang. 345. Where a 
pleader bribes certain witnesses who are 
likely to be summoned by the opposite side 
in connexion with an election petition, into 
swearing affidavit to the effect that they do 
not know anything about the matter and 
also tries, during hearing of the petition, to 
tamper with other witnesses by offering them 
bribes his conduct is such as disentitles him 
to remain on the roll of pleaders. 1938 
Rang. 294. Visiting handwriting expert 
and talking about criminal case under in- 
vestigation on behalf of person involved in 
. case— Propriety— Liability to suspension. 17 
Pat.L.T. 348=1936 Pat. 433 (S.B.). 

Retention of Client's Moneys.— 1933 
Sind 65. See also 1933 Lah. 575 ; 1933 Sind 
45; 39 Mys.H.C.R. 553. 

Bribery. — ^Thc High Court dismissed a 
mukhtar for having received a sum of 
money from one of the persons against whom 
a case is pending for the purpose of bribing 
the police acting as a go-between. 39 I.C 
305=21 C.W.N. 516. For a legal practi- 
tioner to suggest that an official or any one 
should be bribed amounts to professional 
misconttuct, and professional misconduct of 
a grave nature. The fact that bribes of 
this nature have been given by others is no 
excuse. See 47 L.W. 156=(1938) 1 M.L. 
J. 410 (F.B.). The fact that proceedings 
in respect of such offence are instituted 
against a pleader as the result of a grudge 
makes no difference to the gravity of the 
offence and cannot be pleaded in excuse. 
1938 Mad. 264=(1938) 1 M.L.J. 410 (F. 
B.); 17 Pat.LT. 263=1936 Pat. 337 (S. 
B.).' Briery or attemffted bribery by ad- 
vocate is grossest professional misconduct 
and an advocate found guilty of an offence 
like bribery or attempted bribery cannot in 
any circumstances suffer so slight a penalty 
as suspension for four years. It is an of- 
fence which can necessarily only be purged 
after strenuous efforts and after a wng 
period during which he has tried his best 
Ot. C M.-I— 98 


to reinstate himself in society. No doubt 
the door is not inevitably and permanently 
shut to persons who arc disbarred: they 
may after the lapse of a suitable period of 
time, provided their conduct has been uni- 
formly satisfactory, ultimately reach rein- 
statement. But reinstatement is not a mat- 
ter of course and it i.s not something which 
can be hoped for within a brief period of 
time. 1939 Rang.L.R. 213=1939 Rang. 

142 (S.B.) Where a pleader bribes certain 
witness who are likely to be summoned by 
the opposite side in connexion with an elec- 
tion petition, into swearing affidavits to the 
effect that they do not know anything about 
the matter and also tries, during hearing of 
the petition, to tamper with other witnesses 
by offering them bribes, his conduct is such 
as disentitles him to remain on the roll of 
pleaders. 177 I.C. 731=1938 Rang. 294. 

Forgery,— If a pleader is found guilty of 
endeavouring to appear on behalf of a per- 
son by whom he had never been instructed 
and seeks to justify his conduct by the 
production of a forged document, it would 
not be a matter for suspension for a month 
or a year: he would be totally unfitted to 
exercise the responsible duties of a pleader 
and would have to be struck off the rolls of 
pleaders forthwith. 183 I.C. 756=1939 
Rang. 312. .... 

Taking Part in Politics.— The junsdic- 
tion of the High Court to take action against 
legal practitioners is not confined to acts in 
professional capacity but may extend to 
other activities, e,g., organized resistance to 
payment of tax which entails grave danger 
to tiie public peace. 49 C. 845=49 I. A. 
319=44 M.L.J. 32. As to criticism of 
administration, see 38 M.L.J. 230=35 I.C. 
198=1920 M.W.N. 105 (F.B.). As te 
conviction for sedition, see 15 Lah. 354 — 35 
Cr.L.J. 1010=1934 ftah. 251 (F.B.). See 
also 1943 Cal. 371; 1943 Cal. 370).. .It is- 
the duty of a legal practitioner to assist the 
(ioiirt. If he appears in Court and makes 
a demonstration which has the effect of in- 
terfering with the work of the Court and 
the administration of justice, he does some- 
thing which a member of the legal^ profes- 
sion certainly ought not to do and is guilty 
of grossly improper conduct. Such conduct 
amounts to "reasonable cause” for which 
the Ck>urt has power to take action against 
him. I.L.R. (1943) Mad. 459=56 LW. 
14=1943 Mad. 130= (1943) 1 M.L.L » 
(S.B.). A pleader wrote to the Distoct 
Magistrate enclosing a pamphlet which called 
upon that official to "quit India here ^d 
now” In the covering letter also the 
pleader requested the Magistrate to ^it 
India here and now.” He also sent a letter 
to the special officer appointed Jo cany out 
the duties of a superseded Distnct Board 
enclosing a copy of the pamphlet nm re- 
questing the special officer to ms 

post immediately. On th^e tbt 
TOS prosecuted a^ convicted R. ^ 

(6) (c) of the Defence of India Rutes 
'(1939)* The pamphlets were sent at a time 
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when many parts of India were in a very 
agitated state and there was threat of an 
invasion of India by Japan. Held ; that the 
pleader did something which he should not 
have dorfc as a member of fhe legal profes- 
sion and his actifin constituted misconduct 
and misconduct of such a nature that the 
High Court was justified in taking discipli- 
nary action under S. 13 (/). 56 L.W. 220 
=:A.I,R. 1943 Mad. 475=(1W3) 1 M.LJ. 
396 (S.B.). 

Civit Dtsobedtence.— Where certain prac- 
tising barristers and pleaders joined the 
movement called the Satyagraha Sabha and 
signed a pledge w-hereby they undertook to 
refuse civilly to obey such laws as a com- 
mittee to be hereafter appointed may think 
fit. Held, that the barristers and pleaders 
had, by signing the pledge, rendered them- 
selves amenable to the disciplinary jurisdic- 
tion of the High Court, but that under the 
circumstances a warning was enough. 22 
Bom.L.R. 13=54 I.C. 679=44 B. 418. See 
also 145 I.C 316 (expression ‘defect of cha- 
racter' in S, 12 includes acts other than 
those of moral turpitude) : 1933 C. 731 ; 27 
N.L.R. 29=1931 N. 33). Certain pleaders 
had collectively agreed upon abstention from 
Court to assist the boycott movement. Held, 
that the pleaders were guilty of unprofes- 
sional conduct within the meaning of S. 13 
(&) and (/). Order for suspension for 
. three months passed. (49 C. 732, Ref. to.) 
132 I.C. 900=35 C.W.N. 223=1931 C. 706. 
Practising pleaders wishing to remain on 
the rolls must remember that those who live 
by the law should keep the law' and not en- 
courage. others in its breach by publicly ex- 
tolling and glorifying persons sentenced and 
by showing hearty sjTnpathy towards sedi- 
tious and disloyal movement. 1931 S. 33. 

A pleader who give% formal and public ex- 
pression of his approval of the breach of the 
laws of the land is not a proper person to 
hold office of the pleader. 1931 S'. 33=140 
I.C. 233. 

Speech inciting breaking laws and 
DEFYING DisPERSAi. ORDERS. — The Speech in- 
citing the audience to break those law^s 
which the All-India Congress Committee 
might declare should be broken and the 
speech in which the speaker exhorts the ' 
audience to resist orders for dispersal at- 
tract the disciplinary jurisdiction of the 
High Court. 15 L. 354=1934 L. 251 

Tactng Part in Unlawful Assoctation. 
-—It is not , necessary for the exercise of 
this jurisdiction that the act of the Vakil 
should have subjected him to anything like 
general infamy or impuftition of bad charac- 
ter. 12 Pat.L.T. 725=1923 P. 185. 

Intimidating a Witness.— To prevent 
from giving evidence is professional mis- 
TOnduct. 19 Cr.L.J. 803=46 I.C. 819 (F, 
1929 M.W.N. 3g4. As to 
tftrWtiyo / iy eomisej , see 12 Mys. 
L.J. 292=39 Mys.H.C.R, 3gb. 

TUTOMNC witness UNDER CROSS-EXAMINA- 
TION.— It IS very improper for a legal practi- 


tioner to tutor a witness inside or outside 
court, and when the tutuoring takes place in 
court and in spile of warnings, the .profes- 
sional miscoduct is all the greater. 55 L 
W. 799 (1)=A.I.R. 1942 Mad. 70l=i 
(1942) 2 M.L.J. 621 (S.B.)=I.L.R. 

(1943) Mad. 81. 

Counsel issuing election manifesto. 

It is a well-recognised rule of etiquette in 
the legal profession that no attempt should 
be made to advertise oneself directly or in- 
directly. The issuing of circular letters or 
election manifestoes by a lawyer with his 
name, profession and address printed there- 
on, appearing to the members of his profes- 
sion practising in the lower Court, who are 
of course in a position to recommend clients 
to counsel practising in the High Court, is 
obviously an indirect way of advertisement 
It does not however amount to any profes- 
sional misconduct, but only to a breach of 
a professional etiquette. 1934 A. 1067=153 
I.C. 667 (S.B.). 

Attempt to bring influence on Judge.— 
A pleader attempting to bring influence on a 
Judge, before whom he is arguing an appeal 
through a relative of the Judge, is guilty of 
gross misconduct. His act is highty repre- 
hensible and it is in the interest of the legal 
profession that serious notice should be 
taken of such acts and severe punishment is 
^ case. 164 I.C. 384= 
1936 Lah, 732. Where however the plea- 
der concerned is inexperienced, and expres- 
ses his penitence at once and makes no 
denial of what he had done, and the offence 
IS not viewed by the public with that dis- 
favour It should, he need not be censured 
^d warned and ordered to pav the costs of 
the proceedings 1936 Lah. 732. 

Reckless allegations in transfer ap- 
plication.— Ho doubt an advocate cannot 
pledge himself for the truth of his client's 
allegations, but he is an officer of the Court 
and as such it is his bounden duty to tate 
some steps to verify the truth of the alle- 
gations he IS instructed to make. An advo- 
cate IS to assist the Court in the admini- 
tration of justice and is not a mere mouth- 
piece of his client. If an advocate makes 
reckless and false allegations against a 
Magistrate m the application for transfer 
on ^ the instructions of his client without 
t^ing any steps to verify the truth of those 
alleptions, he is unfit to enjoy the privileges 
conferred upon him by law and must be 
^sited with punishment. I.L.R. (1944) 
Kw. 13S=A.I.R. 1944 Sind 1S5. 

1-ETTCRS ABDKESSED by PtEADER TO GoVERHOK 
Rating to orders passed by a District. 
Munscff a^ making false accusations.— 

A ftrst grade pleader practising at Markapur 
wote a letter as ‘the leader of the Bar at 
C^vernor of Madras in 
which he accused ffie local District MuLiff 
of being a sympathiser with the saiyagraha 
that on a particular day he 


grated an application of an advocate*" for 

on the ground 

that he desired to go to another town to see 
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a friend ojffering satyagraha. It was found 
on inquiry that the statements were false 
and that the action of the pleader in making 
the communication was the result of animo- 
sity towards the District MunsifF. Held, as 
the letter related to orders passed by the 
District Munsiflf and the accusations were 
made by the pleader as the “leader of the 
local Bar” it was idle for him to suggest 
that his misconduct should be regarded as 
being entirely dissociated from his status 
as a legal practitioner. In the circum- 
stances, there was “reasonable cause” for 
taking disciplinary action against him. 55 
L.W. 502=1942 Mad. 630=(1942) 2 M.L. 
LJ. 234 (F.B.). 

Contempt of Couet by Legal Practi- 
T10NER.--N0 power to punish for contempt 
of an inferior Court now exists indepen- 
dently of the I.P. Code, and the contempt 
of Courts* Act and no disciplinary power 
over legal practitioner or power to punish 
for contempt outside the provisions of I.P. 
Code is vested in the subordinate Courts. 
125 I.C, 477=54 A, 619=1930 A. 225 
(F.B.). A mukhtar who addressed cer- 
tain letters to a magistrate in connection 
with a copy for which he had applied, and 
the contents of the letters were grossly 
insulting the mukhtar could be proceeded 
against under S. 13 (/). 52 I.C. 798=42 A 
86=17 A.L.J. lOSa See also 38 LC 980= 
44 C. 639=20 C.W.N, 1284. As to proce- 
dure in case of contempt by legal practi- 
tioner, see 27 C.W.N. 88=71 I.C. 673= 
1922 C, 550. A legal practitioner who 
writes a letter to a judicial officer abusing 
him in a particular manner is guilty of 
grossly improper conduct. 44 I. C. 123= 
161 P. L. R. 1917. Letter by a pleader 
which contains vulgar abuse of Magistrate 
and a demand for an apology apparently 
followed by the threat of further proceed- 
ings is highly improper. 25 Bom.L.R. 264 
=73 I.C. 353=1923 B. 234. Imputing 
racial antipathy to a Judge and charging him 
with having allowed such feelings to influ- 
ence him in passing unfavourable orders. 
A belated apology in the High Court was 
held to be insufficient. 67 I.C. 504 ; 23 Cr. 
L.J. 408 (L.). A pledder addressing a 
letter to a Commissioner appointed to in- 
vestigate a case to report in his client’s 
favour is guilty of professional misconduct. 
18 P.R. 1915=28 I.C. 722, Where a 
pleader addressed to the Commissioner of 
the District a most disrespectful letter and 
. circulated it free among his subordinates, 
he was guilty of misconduct though the 
matter is one of a private nature between 
the pleader and that officer. 28 I.C. 722. 
See also 147 I.C. 330=35 Cr.L.J. 433= 
1934 A 317; 12 Mys.L.J. 292=39 Mys. H. 
CR. 380; 61 C. 522=152 I.C. 58=1934 C. 
723. A letter published by a pleader alleg- 
ing that a certain Jud^ is indolent and t^es 
credit for cases not tried but compromised 
even if written m good faith and even if it 
does not constitute the offence of libel, 
amounts to misbehaviour. 44 I.C. 338=41 


35 C.L.J. 403 

=26 C.W.N. o80=1923 C. 232; 1933 R. 
34, An advocate deliberately making false 
allegations involving imputations upon the 
fairness ^d impartiality of judicial officers 
in proceedings connected with an execution 
case to which he was himself a party 
cannot be punished under the disciplinary' 
side under Bar Councils Act. 1932 ALT. 

iS. B. ) . also 19U 

r. 598 (S.B.). Instructions from a client 
are no excuse whatever for a pleader ex- 
ceeding his duty towards the Courts. A 
conditional apology is valueless. 25 Bom. 

353=1923 B. 234. See 
olso 33 P .L.R. 785. Although it is per- 
fectly true in one sense that a legal adviser 
must accept statements of fact from his 
client, yet in applications for transfer state- 
ments imputing prejudice or unfairness or 
corruption to Magistrate should not be made 
unless the statements of the client as tested 
bv the adviser are found sustainable. 8 P. 
575=10 Pat.L.T. 711=1929 P. 151 (F.B.). 
A statement made by a counsel before the 
Judges of a Full Bench to the effect that 
his instructions are that his client does not 
wish the matter to be argued before the 
constituted, amemnts to a contempt 
of Court. 33 P. L. R. 872. As to maldng 
reckless allegations in pleadings, see 152 I. 
C. 313 — 13 P.L.T, 560 fS.B.). Pleader 
as suitor committing contempt of Court is 
liable for disciplinary action. See 55 A. 

251=1933 A. 244; 1932 

Conduct of case— Intimidation by 
JxnxjE— Duty of Counsel to protest. — ^It is 
the duty of the members of the Bar if their 
dients are prematurely threatened from 
the Bench, not to adopt an attitude whi^ 
may appear pusillanimous but to protest 
then and there that they resent such obser- 
vations, and if necessary, after consultation 
with their attorney instructing them to ap- 
ply for a transfer of the case to the list 
of another Judge. 60 C.L.J. 179=39 C. 
W.N. 61. 


Trying to know the effect op a judg- 
ment BEFORE ITS DELIVERY AMOUNTS TO PRO- 
FESSIONAL MISCONDUCT.— 75 I.C. 728= 
5 Pat.L.T. 350=1924 Pat. 13L 
Acts not amounting to Misconduct.— 
Where a pleader allowed another person to 
sign in the name of his client an applica- 
tion filed in Court, as his client had a swol- 
len h^d and could not himself sign it, he 
committed a breach of his professional duty, 
but in the drcumstances it is not necessary 
that the Court should take disciplinary 
action against him. 14 Rang. 152=1936 
Rang. 177, Pleader employing unregister- 
ed clerk, against R. 978 (2) (tit) of the 
Calcutta High Court is not guilty of mis- 
conduct under S. 13 (f) so lengths this 
clerk is not employed in doing the work of 
the registered clerk and is not allowed to 
have access to the Court staff. 41 CW.N. 
929=170 I.C. 251=1937 C. 408. Where a 
solicitor acting for a plaintiff who had been 
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refused a warrant for the detention of the 
defendant by a Court started a criminal pro- 
cess on the same subject-matter obtained 
his warrant from a different Court, almost 
as a matter of course, his conduct does not 
necessarily involve any punishable contempt 
of the Civil Court. The law does not res- 
trict a litigant to a single form of remedy 
and he^ may pursue all the legal remedies 
appropriate to his grievance. 14 Bom.L. 
R. 471=23 M.LJ. 194=15 I.C. 72 (P. 
C.). Where a solicitor substituted the 
name of two witnesses in a summons on the 
ground that the persons originally summon- 
ed were totally ignorant of the facts of the 
case. Held, no misconduct. 15 I, C. 72 
(P.C.). Adjournment asked for in good 
faitii to apph' for transfer— Subsequent 
finding that sufficient grounds for transfer 
did not exist— Pleader responsible for the 
transfer application is not necessarily guilty 
of misconduct. A. 396 (19!^ A. 253, 
Dist.). Where a pleader who is one of the 
trustees of an institution fails to give infor- 
mation to the police when he finds that a co- 
trustee of his has misappropriated the trust 
money but rather prefers to deal with his 
co-trustee mercifully and makes himself 
morally responsible for the defalcation and 
undertakes responsibility for the defalcation 
which had arisen, he cannot be held to be 
guilty of any kind of misconduct justifying 
disciplinao’ action, even though he may have 
been negligent in his duties as trustee. 175 
I.C. 156=1938 Rang. 158. 

Demand of Exorbitant Fee.*5 cannot by it- 
self amount to professional misconduct. 58 
M.L.r. 635=34 C.W.N. 534=1930 P. C. 
144 (P. C). See also 1937 Rang. 299. 
Where a legal practitioner deliberately ig- 
nores the language of the fee certificate 
prescribed by the High Courts by R. 1, Ch. 

21. and adopts fee certificate form of his 
own which materially and substantially dif- 
fers from the form prescribed by the High 
Court and which entirely nullifies the object 
of the High Court in prescribing the form 
of the certificate, he is guilty of serious pro- 
fessional misconduct. 1934 A.L.T. 333= 
1934 A. 109 (2) (S.B.). Where an advo- 
cate retains the judgment of the trial Court 
with the intention of getting himself engag- 
ed in appeal without any valid excuse for 
retaining the judgments, " the advocate is 
guilty of professional misconduct. 12 P. 
84^14 P.L T. 709=1933 P. 571 (S. B.). 

filing of a memorandum of appeal on 
me last day of limitation without sufficient 
Court-fee, knowing full well that it is under- 
stamped and hoping that the Court would 
be persuaded to accept the deficiency later 
IS artainly not in consonance with the high 
traditions of the profession to which the ad- 
vocate belongs. An advocate who is ap- 
^ ^ client to so file an appeal 

should refuse to file it unless the full 
gnount of the ,0>urt-f cc was first paid. The 
Co^ wxll not tolerate pra^ice of this 
nature. Per Mocketi, /.—It « undesirable 
for .practitioners to lend themselves to the 


practice of deliberately filing appeals under- 
70^”^(F^B M.W.N. 1169=48 L. W. 

OF.— 35 Bom.L 
B. 490; 34 Bom.L. R.° 4 «= 

1932 B. 199. A civil suit for damages for 
a defamatory statement made on oath or 
other^vise by counsel, party or witness in a 
j^icial proceeding is governed not by S. 
4» of the Penal Code but by the prindnles 
of jjKtiM, equit3’ and good conscience, w^di 
“"“ponding rules of 
English Common Law. The protectiem 
under the law extods to all statements made 
by a ^rty. pleader or witness in the suit 
no mapr whom it may relate to, whether 
o?Pos>fe .party or his witness, so 
long a.s it IS not irrelevant to the matter 

in hand. (40 A. 341; 48 C ^ 

141 I.C. 362=1933 N. 47. ^ ^ 

Pleading Pkivilbge for Professional 
(^mmunication.-A Pleader ca^t ^ 
charged for misconduct for refusing to dis- 
close to the Court a professional communi- 

T OitiRTS. — 49 C. 732=35 C L 

J. 356=36 C.W.N. 589 (F.B.> • 25 Cw' 
N. I.C. 209=1923 C 212; 35 C.w! 

Burden of Proof. — ^In proceedings against 
a le^I practitioner the burden of p^S 
the charges ^S^nst the practitioner is on the 
““Plainanfs evideS^e 
Sj“lS 54 M. 857 

™ iaw^Vakil taking Law 
OWN HANDS.-72 I.C. 875=19a 
Persistence m conduct and 
adiusing non-payment of taxes or boycott 
.9?“*^ aad breaking law and order would 

^0^45 

084=75 I.C. 997=1024 'M’ 
also 42 P.L.R. (J. & K.) 77“- 

following cxient's In- 

?>■ petition accusa- 
tions of dishonesty, criminality, etc aminst 

lawyers are not to blindly 
follow the instructions. They must satisfy 
^ .apart W the rellS 

of those accusations or questions there are 
materials on which those a«S“ti’ons ^ bl 
made or questions asked, and that the ac- 

ma‘de“”lf ^ recklessly 

-.f * ir * they do not do so, they are jmiltv 

/c P^^^csMonal misconduct. 1934 P 308 

T.- 

came to ^".defending an accused, he 
^ “ drunken a condition 

“”**“'=* the case on 

he rarne another occasioi, 

catne to Court ^Thopelesslv dninlr** 

not.properly dressed andinsulted^AfcJrt^ ' 
again on another occasion, he assaultS”^ 
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14. If any such pleader or mukhtar practising in any subordinate Court 
or in any revenue-office is charged in such Court or 
office with taking instructions except as aforesaid, or 
with any such misconduct as aforesaid, the presiding 
officer shall send him a copy of the charge and also a 
notice that, on a day to be therein appointed, such 
charge will be taken into consideration. 

Such copy and notice shall be served upon the pleader or mukhtar at least 
fifteen days before the day so appointed. 

On such day, or on any subsequent day to which the enquiry may be 
adjourned, the presiding officer shall receive and record all evidence properly 
produced in support of the charge, or by the pleader or mukhtar, and shall 
proceed to adjudicate on the charge. 

If such officer finds the charge established and considers that the pleader 
or mukhtar should be suspended or dismissed in consequence, he shall record 
his finding and the grounds thereof, and shall report the same to the High Court; 
and the High Court may acquit, suspend or dismiss the pleader or mukhtar. 

Any District Judge, or with his sanction any Judge subordinate to him, 
^[any Judge of a Court of Small Causes of a presi- 
dency-town], any District Magistrate, or with his 
sanction any Magistrate subordinate to him, and any 
Revenue-authority not inferior to a Collector, or with the Collector's sanction 
any Revenue-Officer subordinate to him, may, pending the investigation and the 
orders of the High Court, suspend from practice any pleader or mukhtar charged 
before him or it under this section, 

Eveiy report made .to the High Court under this section shall — 

(o) when made by any Civil Judge subordinate to the District Judge, be 
made through such Judge; 

(ft) when made by a Magistrate subordinate to the Magistrate of the 
District,^ be made through the Magistrate of the District* and the Sessions Judge ; 

(c) when made by the Magistrate of the District,* be made through the 
Sessions Judge; 

(d) when made by any Revenue-Officer subordinate to the Chief Con- 
trolling Revenue-Authori^, be made through such Revenue-Authorities as the 
Chief Controlling Revenue-Authority may, from time to time, direct. 

Every sudi report shall be accompanied by the opinion of each Judge, 
Magistrate or Revenue-authority through whom or which it is made. 


Suspension 

vestigation^ 


pending in- 


LEG. REF. 

^Inserted by Act IX of 1884, S. 4. 

^•To be read as "District Magistrate.’^ 
See the Code of Criminal Procedure, 1898 
(Act V of 1898), S. 3 (2). 

bench clerk. Held, that he was not fit to 
be entrusted with the responsible duties of 
the legal profession and that his name 
should be struck off the list of the pleaders. 
12 Rang. 180=150 I.C. 236=1934 Rang.- 
156. Practice and Procedure where a Court 
has reason to believe that a practitioner is 
guilty of professional misconduct; it cannot 
allow proceedings to be dropped as a re- 
sult of an agreement between the practi- 
tioner and the complainant. I.L.R. (1940) 
Mad. 433=51 L.W. 197^1940 Mad. 370= 
(1940) 1 M.L.J. 259 (F.B.). 

Sec 14: Scope of Section— Natxjke of 
Proceedings under the Section.— The pro- 
cedure under the Act is neither criminal nor 
civil but purely designed for the purpose of 
discipline. Su^ disciplinary proceedings 


under S. 14 are not proceedings of a Court 
of civil jurisdiction and S. 141, C, P. Code, 
cannot apply to them. 1 P.LJ. 576=37 I. 
C. 484. Woodroffe, /.—Proceedings under 
this section are quasi criminal proceedings 
and -pleader may be examined on oath. 49 
C. 732=26 C.W.N. 589=1922 C. 515 (F. 
B.). Mookerjee J , — ^The proceedings are 
neither civil nor criminal in their nature. 
They are special proceedings resulting from 
the inherent power of the Court over its 
officers and are regulated by S. 14. 1922 
Cal. 515=49 Cal. 732. See also 2 R. 491. 
pleader whether can be put on oath during 
inquiry a^nst him. False statements dur- 
ing enquiry— Effect— Procedure. 115 I.C. 
318=1929 S. 121 (F.B.). In a case in 
which a legal practitioner is charged with 
professional misconduct the enquiry should 
proceed on formulated charges. 34 C. W. 
N. 534=1930 P.C. 144=58 M.LJ. 635 
(P.C.). Applicability of S. 107 of the 
Govemmtot of India Act, 1915, to proceed- 
ings under S. 14 of the Legal Practitioners 
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Act discussed. 1 P.LJ. 576=37 I.C. 434. 
It IS only where, in the course of proceed- 
ings before it, a Subordinate Court has 
reason to suppose that a pleader has been 
guilty of misconduct, that the Subordinate 
Court can inquire as to the misconduct with- 
out reference to the High Court. He can- 
not do so if the alleged misconduct has 
taken place before proceedings have been 
started in the Court 171 I.C. 503=1937 
Rang. 345. 

PiJEADER Guilty of Criminal Offence. — 
Proceedings under the Act being summary 
proceedings a pleader should not be proceed- 
ed thereunder for what are in reality grave 
criminal charges. 1 P.L.T. 571=58 I.C. 
150=5 P.L.J. 601. also 57 I.C. 931 
=24 C.W.N. 755; 31 C.W.N. 584=54 C 
721=1927 C. 536; 115 I.C. 318=1929 S. 
121 . 

Standard of Proof.— The standard of 
proof of guilt under Legal Practitioners Act 
is not different from other legal proceedings 
and should be such a.s to leave no reason- 
able doubt in tlie mind of the Court that the 
offence has been committed.' 1 P.L.T. 372 
(F.B.). See also 1939 Pat 
343 (S.B.). Necessity for strict proof — 
Merc suspicion not sufficient See also 18 
Pat ^=20 Pat.L.T. 607=1939 Pat. 343 
(S.B.). Where the point for enquiry was 
whether a pleader signed and filed a satis- 
faction, of a mortgage execution case 
without instnJction, and the Court finds that 
is not established beyond reason- 
able doubt no action could be taken against 
the pleader under the Legal Practitioners 
132 I.C. 43=59 CL J. 419=1934 C 
/y4. Charges of professional misconduct 
must be clearly proved and should not be 
interred from mere ground for suspicion, 
however reasonable, or what may be mere 
or indiscretion. 58 M. 
W- C W.N. 534=1930 P.C. 144 

(P.C.) followed m 1930 L. 947. Where 
the allegation against a legal practitioner 
amounts to a charge of criminal prosecu- 
tion the correct procedure to be followed is 
to launch a criminal prosecution and not to 
^oewd under die Le^ Practitioners Act 
^ C.W.N. 87=1934 Cal, 272* T LR 
(1938) 2 138, A pleader intentionally 

concealing his conviction in his application 
for admisaoi is liable to be dismissed. 25 
I.C. M9=ll Bur.L.T. 304. Under the 

Court 

not go into the ments of conviction 
but will OTdinarily accept the findings of 

however neces- 
Court to exercise its 
jwisdiction that any offence should have 
f w “pr is it necessary that 

have done should^ have 
subjected them to anything like general in- 

l 7 •; a bC 

-f" 

RE-iNSTATEMawT.— ^e High Cburt has 
STw® a Jegal pSi:ti&nw ^ 

had been dismissed for misconduct of any 


description. Before doing so it should be 
clearly convicted by actual facts that the 
delinquent has reformed his character. 1 
P. 684=71 I.C. 122; 14 C.L.J. 113=11 I.C 
997=16 C.W.N. 337; considerations justi- 
fying re-instatement of debarred pleader. 
I.L.R. (1937) Bom. 99=38 Bom.L.R. 
1161=1937 Bom. 48; I.L.R. (1937) All. 
411=1936 A.L.J. 1396=1937 All. 50 (F. 
B.). See also 1939 Rang.L:R. 213=1939 
Rang. 142 (S.B.) ; 45 M.L.J. 639=1924 
Mad. 265 (F.B.); I.L.R. (1940) Mad. 81; 
I.L.R. (1940) Mad. 84. Where persons 
are struck-off the roll, the door is not ir- 
revocably shut behind them, but after years 
of industry straightforwardness of life, and 
conduct which shows repentance and deter- 
mination to amend, they may ultimately 
find their way back to the honourable pro- 
fession which they once disgraced. That 
leniency of outlook results from the conside- 
ration that it is impossible to shut out from 
a man of education, who has once borne a 
good character, the hope that he may rise 
again. But it does not mean that persons 
who have been properly removed from the 
rolls should come again and again with re- 
peated applications within months, or even 
within a few short years, after the event. 
See also 1939 Rang.L.R. 213=1939 Rang. 
142; 41 Cr.L.J. 272=1940 Rang. 32. Be- 
fore the Court could re-admit an Advocate 
who has been strude off the rolls for mis- 
appropriation of monies belonging to his 
client, the Court must be fully satisfied that 
the Advocate has fully regained his charac- 
ter and is fitted for re-admission into the 
ranks of an honourable profession. The 
Court would require solid facts and cogent 
reasons. Mere opinion is not sufficient. 
An Advocate can only be re-admitted if he 
can show that he has become worthy to act 
as an Advocate. His re-admission does not 
depend on the fact that he has been sus- 
pended or struck off the rolls for several 
years. In decidmg such matters the Court 
has a duty to the public, and where the 
Advocate has been guilty of misappropria- 
tion it must be shown that there is no likeli- 
hood of such an offence being committed 
again. I.L.R. (19^) Mad. 81=1939 M. 
906=(1939) 2 MXJ. 632 (S.B.); I.L. 
R, (1940) Mad. 84=1939 Mad. 917=(1939) 
2 M.L.J. 630 (F.B.). There is inherent 
power in the High Court to restore a 
pleader whose name has been struck off the 
rolls, although there is no express provision 
for a review of an order made under the 
Legal Practitioners’ Act. 1935 All. 331 (F. 
B.). See also notes under S. 41, mfra. 

Inquiry into Misconduct of Pleader — 
Jurisdiction, Practice and Procedure.— 
Where the charge brought against a legal 
practitioner amounts to an allegation of the 
commission of a serious crime, the proper 
prcKedure to follow is to launch a prose- 
cution for that crime, and if a conviction is 
obtained to institute proceedings under the 
Ijgal Practitioners Act 1943 P.W.N. 

P.LT. 75fcaA.I.R. 1«3 Pat 52 
(5.B.). Under S. 14 the enquiry should 
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be conducted only by the presiding officer 
of the Court who tried the case in which 
the alleged misconduct occurred. But under 
S. 13 the High Court has power to transfer 
the enquiry to another Court. 1944 N.LJ. 
244=A.I.R. 1944 Nag. 273 (2). If a 
pleader or mukhtar practising in a Court 
commits an offence of professional mis- 
conduct in connection -with any instructions 
which he has received from his client gener- 
ally or in coimection with any i»rticular 
case, then it is within the jurisdiction of 
any Court before whom such pleader or 
mutotar is practising, if brought to its 
notice that the practitioner has committed 
any unprofessional conduct, to take action 
against him, and those proceedings would 
be entirely within jurisdiction. The presid- 
ing officer of the Court in which the 
pleader or mukhtar practises has ample 
jurisdiction to initiate proceedings, though 
the particular matter in reference to, which 
he commits the act complained of might not 
be before that Court. 18 Pat.L.T. %1= 
1938 Pat.^ 17=17 Pat. 96 (S.B,). V^Tiere 
a Subordinate Court after drawing up a 
charge against a pleader and holding an in- 
quiry is of opinion that no report should be 
sent to the -High Court and that the pro- 
ceedings should be dropped, the District 
Judge has no jurisdiction to forward those 
proceedings to the High Court recommend- 
ing suspension. He has no jurisdiction to 
forward the proceedings whidi were never 
initiated by him or to act on the evidence 
which was never recorded by him. A refer- 
ence to the High Court by the District Judge 
in such a case is ultra vires, 17 Pat. 261= 
1938 Pat, 385 (S.B.) . If the District Judge 
disagrees with the findings of the Subordi- 
nate Court, he is at liberty to draw up fresh 
proceedings and after giving notice to the 
pleader record himself all evidence in sup- 
port of the charge or to refute the charge, 
and then after adjudicating thereon he can 
report to the High Court if in his view the 
conduct of the pleader deserves a punish- 
ment to be meted out by the High Court. 
It is also open to the High Court to draw 
up fresh proceedings and then to dispose of 
the matter after giving notice to the pleader 
and after hearing his defence, if any. 17 
P. 261. If a Court thinks there has been 
any breach of professional etiquette, or any 
matter calling for the exercise of discipli- 
nary powers, in the conduct of the pleader 
or. advocate in the case it should decide on 
the merits of the case and reserve such ques- 
tion for further consideration after the dis- 
posal of the suit. 40 A. 147=44 LC. 28 
=16 A.L.J. 64. If in the course of a pro- 
ceeding a subordinate court has reason to 
think that a pleader has committed miscon- 
duct in the course of his professional duty, 
the presiding officer of that Court can under 
S. 14 institute proceedmgs against him and 
inquire into the alleged misconduct. In such 
a case even though no charge is made by a 
person concerned, the framing of the charge 
need not be directed by the High Court. 
55 L.W. 84S=A.I.R. 1942 Mad. 691=(1942) 


2 M.LJ. 479 (F.B.). Inquiry should ordi- 
narily be made by the presiding officer of the 
Court where the misconduct is alleged to be 
committed. 1928 A. 396 (S.B.). See also 
LL.R. (1940) Mad. 433=(1940) 1 M.L.J. 
259 (F.B,). 

Procedure of S. 14 Must be strictly 
FOLLOWED. — The proceedmgs must be sepa- 
rate and distinct and cannot be made part 
of criminal proceedings. The report of the 
High Court must be accompanied by the 
opinion of the officer making the report. 9 
LC. 247=15 C.W.N. 764. S. 14 includes 
a charge under Cl. (/) of S. 13 (as amend- 
ed by Act XI of 18%), and Subordinate 
Courts have jurisdiction to take proceed- 
ings. 152 P.L.R. 1919=54 I.C. 982. See 
also 1939 Pat. 343=18 Pat. 580=20 Pat L. 
T. 607. Where the District Judge finds 
that the charge -of professional misconduct 
has not been established the case should not 
go to the High C6urt. 1% I.C. 320=1940 
Rang. 190. Failure to formulate precise 
charges not fatal to proceedings in absence 
of prejudice. A charge of professional 
misconduct of a pleader can be enquired 
into only by the presiding officer of the 
Court in which the pleader practices. 32 
M.L.J. 402=41 I. C 305. The enquiry 
under S. 14 cannot be delegated to another 
officer. 1 Pat.L.J. 576=37 I. C. 484. 
Under S'. 14 the proceedings could be insti- 
tuted only by the Magistrate in whose Ck>urt 
the alleged misconduct or offence took place. 

1 Pat.L.T. 379=57 LC. 277. Inquiry by 
superior Court is invalid. The enquiry con- 
templated by S. 14 must be made by the 
presiding officer of the Court in which the 
misconduct was alleged and ^ not by the pre- 
siding officer of a superior Court. 4 Pat, 
L.T. 97=71 I.C 703. See also 32 M.L.J. 
402=41 LC 305. The High Court, when 
the matter was referred to it, refused to 
take action upon that account. 4 Pat.L.T. 
97=71 LC. 703. An additional District 
Magistrate should follow the procedure laid 
down in S. 14 (c) with reference to a re- 
port by a District Magistrate and forward 
the report through the Sessions Judge. 27 
C.W.N. 88=1922 C 550. The District 
Magistrate acted improperly in replying upon 
his own recollections of facts when they 
differed from those of other witnesses and 
it was undesirable for him to sit as a Judge 
to determine the matters in respect of which 
he might have been called upon to report 
or examined as a witness. 1 Pat.L.T. 379 
=57 I.C 277. S. 14 is material even when 
any pleader is acting in his professional 
capacity on behalf of his client in a proceed- 
ing in a Revenue Officer. If he is guilty of 
professional misconduct he would bring him- 
self within the disciplinarj' jurisdiction. 56 
C.L.J. 595=1933 C. 344. 

Jurisdiction. — ^District Judge to institute 
the proceedings under S. 14. See 49 C. 
850=35 C.LJ. 520=67 LC. 985 (S. B.). 
The expression “such Court” in the 
first clause of S. 14 cannot be cem- 
strued to mean the Court in which the mis- 
conduct is alleged to have been committed. 
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The section only means that any Court in 
which a pleader practises is competent to 
inquire into a charge of misconduct if the 
charge is brought in that Court. 72 I. C. 
521=24 Cr.L.J. 409 (R.). Infliction of 

punishment on the legal practitioner is within 
the exclusive jurisdiction of the High Court 
(IS C.W.N. 764, Dist.). 59 C. 709=36 
CW.N. 294.=1932 C. 370, A District Judge, 
on being informed by a person, who is ad- 
mittedly at enmity with a legal practitioner, 
that the legal practitioner is using his pri- 
vate motor as a public coqyeyaiice for passen- 
gers has no jurisdiction to hold any inquiry 
himself into the matter under S. 14 without 
having referred the matter previously to the 
High Court. The proper course is to re- 
port the matter to the High Court in order 
that it may take such steps as it deems ^ fit 
under S. 13 or otherwise. 162 I.C. 485 — 
1936 Rang. 189. S. 13 contemplates, the High 
Court directing an inquiry before action is 
taken. Unless the tribunal is constituted, 
beforehand, the inquiry cannot be lawful. 
Apprc-val of a tribunal ex post facto is re- 
pugnant to the spirit of the Act and the 
wording of S. 13. If the tribunal conduct- 
ing the inquiry has not been validly consti- 
tuted, acquiescence in the proceedings would 
not turn it into a lawful tribunal. A Dis- 
trict Judge who is directed to hold an in- 
iry under S. 12 must hold it himself and 
s no power to delegate to an Additional 
District Judge without reference to the High 
Court and without obtainmg the sanction of 
the High Court beforehand. Nor has the 
District Judge authority under S. 3-A of the 
Madras Civil Courts Act to transfer his duty 
to the Additional District Judge. I, L. R. 
(1940) Mad. 433=1940 Mad. 370=(1940) 1 

M. L. J. 259 (RB.). 

IsKEGuiAR Reference— Eftoh:. — For a 

proper reference to the High Court the for- 
malities required by S. 14 ought to be ful- 
filled and in the absence of those formalities 
being strictly complied with the reference is 
no valid reference. 27 A.L.J. 1042=118 1. 
C 712=1929 A. 655 (F.B,). The High 
CJpurt would exercise its disciplinary juris- 
diction even though the reference under S. 
14 with regard to alleged misconduct of a 
pleader is not made by the trial Court in 
whose Court the occurrence has taken place 
but by the appellate Court which has no 
power to refer it. It would be necessary 
however that the High Court should make 
an^ enquiry. What the nature of that en- 
quiry ought to be is clearly a matter for 
the discretion of the Court. 1 P. 689=4 Pat. 
L.T. 235— 71 I.C 209. Subordinate Court 
can institute _ proceedings against a legal 
practiti^er in respect of an act coming 
under Q. (/) to S. 13. Where proceedings 
are commenced under Q. (b) to S. 13, but 
It is i^und that the act comes under CL 
13, the High Cx)urt may avail 
itself even if the subordinate Court in such 
cases would have no jurisdiction to make 
the i^uiiy it did. 39 I.C 305=21 CW. 

N. 516. The fact that the pleader con- 
cerned had become a valdl of the new High 


Court at Lahore since the action was taken 
under S. 14 by a lower Court could not 
affect the jurisdiction of that Court. 152 
P.L.R. 1919=54 I.C. 982. 

Power of Suspension. — Investi^tion in 
para. 5 of S. 14 means investigation in the 
High Court. It is only after a report to 
the High Court under para. 4 that power is 
given to suspend imder para. 5. 13 CL.J. 

457=9 I.C 225=15 C.W.N. 269. The Dis- 
trict Judge cannot suspend any pleader from 
practice until he has recorded his finding 
that he ought to be suspended or dismissed. 
Suspension pending investigation is not pro- 
per. 1937 M.W.N. 460=1937 Mad. 672. 
See also 163 I.C. 586=1936 Rang. 249. 

Criminal Proceedings pending — ^Rene- 
wal OF Pleader's Certificate.— Where a 
prosecution is ordered against a legal prac- 
titioner instead of proceeding according to 
S. 14, the Judgje ought not to wait until the 
result of the criminal proceedings are known 
before renewing the pleader’s certificate. 38 
A. 182=14 A.L.J. 82=33 I.C 632. The 
fact that criminal proceedings in connection 
with an offence under S. 193, I. P. Code, 
are pending against a mukhtar is not a suffi- 
cient reason within the meaning of R. 452 
of the Rules of the Court of 4th April. 1898, 
for refusing to renew his certificate, unless 
the District Judge also takes action under 
S. 14. 1901 A.W.N. 60. See also LL.R. 
(1944) Mad. 17=(1943) 2 M. L. J. 126 
(Pleader not renewing certificate also, 1944 
Mad. 244=(1944) 1 M.L.J. 123). A re- 
port to High Court under S . 14 rcconimend- 
ing the dismissal of a mukhtar having no 
licence to practise in a Revenue Office for 
gross misconduct, does not lie where the 
misconduct was committed in the capacity, 
not of a mukhtar, but as a private individual 
and came to light in a proceeding wherein 
he was not a party but only a witness. 23 1. 
C. 746=19 C.L.J. 100. A proceeding un- 
der this Act which is not properly initiated 
is not a judicial proceeding in the coutse of 
which a prosecution may be directed by the 
Court under S. 476, Cr.P. Code. 15 C. 
W. N. ,269=13 C.L.J. 4S7t=9 I.C 225. 
Proceedings against several pleaders are to 
be separate and distinct. iS C.W.N. 764 
=9 LC. 247. An inquiry mto the profes- 
sional misconduct of a pleader being of a 
quasi judicial nature the Court must have 
strict proof of the pleader’s misbehaviour. 
11 Bom.L.R. 1150=4 I.C. 266. The sec- 
tion does not limit the consideration of a 
charge to the Court in which the misconduct 
is alleged to have been committed. 188 P. 
L.R. 1901. R. 37 of the Chapter XXI of 
the General Rules Civil (1911) applies even 
to a pleader of the High Ourt when he is 
practising in the Subordinate Courts. 17 
I.C. 53^13 Cr.L.J. 794, Competency of 
District Judge to enquire into a charge, of 
misconduct— Chief Court’s power of revi- 
sion, 4 I.C, 1022=11 Cr.L.J. 148. Mis- 
conduct of mukhtar as witness — ^Notice to 
Commissioner on Land Revenue appeal — 
Mukhtar not entitled to practise in revenue 
oflto— Jurisdiction of Commissioner to rc- 
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15. The High Court, in any case in which a pleader or mukhtar has been 
^ Power to call for record acquitted under section 14 otherwise than by an order 
in <^se of acquittal under High Court, may call for the record and pass 

‘ such order thereon as it thinks fit. 


16. Notwithstanding anything contained in any letters patent or in the 
Code of Civil Procedure, section 37, clause (a), any 
Power to make rules for High Court established by Royal Charter may, from 
on appellate side to time, make rules consistent with this Act as to 

of High Court. following matters (namely) 

(a) the qualifications and admission of proper persons to be mukhlars 
practising on the appellate side of such Court; 

(&) the fees to be paid for the examination and admission of such persons; 

(c) the security which they may be required to give for their honesty 
and good conduct ; 

(d) the suspension and dismissal of such mukhtars; and 

(e) declaring what shall be deemed to be their functions, powers and 

duties ; 

and may prescribe and impose fines for the infringement of such rules, 
not exceeding in any case five hundred rupees; and such fines when imposed, 
may be recovered as if they had been imposed in the exercise of the High Court’s 
ordinary original criminal jurisdiction. 

CHAPTER IV. 

Of Revenue-agents. 

Power to make rules as 17. The Chief Controlling Revenue-authority 
to qualifications, etc., of irom time to time, make rules^ consistent with 

revenue-agents. following matters (namely) 

(a) the qualifications, admission and certificates of proper persons to be 
Revenue-agents ; 

(5) the fees to be paid for the examination and admission of such per- 


sons; 

(c) the suspension and dismissal of such revenue-agents; and 

Id) declaring what shall be deemed to be their functions, powers and 

duties. 


^ . , All such rules shall be published in the Official 

Publication of rules. ^ ^ Gazette, and shall thereupon have the force of law. 
18. On the admission- of any person as a revenue-agent under section 17, 
the Chief Controlling Revenue-authority shall cause a 
certificate, signed by such officer as such Authority 
from time to time appoint in this behalf, to be issued 


Certificates 

agents. 


to revenue- 


LEG. REF. 

iPor rules made under this section, see 
the different Local Rules and Orders. 


fer misconduct to High Court. 19 C.L. 

T 110=22 I.C 746. A Court subordinate 
to the High Court is competent to try of- 
fences falling under Cls. (c) and (j) of 
S. 13. 3 A.LJ. 811=29 A. 61. 

Misconduct — ^Appearance for opposite 
SIDE. — ^Proper professional conduct is not a 
mere matter of compliance with technical 
rules. It is one of which every one who 
aspires to be called a gentleman should have 
an instinctive appreciation. The conduct of 
a pleader who had already taken instructions 
from defendant and received his confidence 
in the matter of the genuineness of a Small 
Cause Court suit but who notwithstanding 
that confidence accepts the instructions uf 
the other side in a title suit referring to 
same subject-matter, deserves the severest 
Cr. C. M.-I— 99 


censure, 15 P.L.T. 305=150 I.C. 16= . 
1934 P. 352 (S.B.). See also 1938 Pat. 
28 (S.B.); 1928 Mad. 592; 13 A.L.J. 475; 
1938 Mad. 276; 1928 Lah. 65; 1930 Rang. 
355; 1934 Oudh 58; 1938 Pat. 28=1938 P. 
W.N. 115. Reinsiatemott after disbar- 
w»i?«iy-Practice as to. See 1939 Rang. 78. 

Sec. 15. — ^As to applicability of section see 
46 L.W. 599=1937 Mad. 672. Where ^ a 
subordinate Court dismisses a petition against 
a pleader charging him with professional 
misconduct, it has no power to award costs. 
But when the matter is taken up by the 
High Court under S, 15 of the Lcgjd Prac- 
titioners Act, the High Court can, if it deems 
just — as for instance where the complaint is 
found to be vexatious — ^itself pass an order 
for pa 3 'ment of costs. See now Mad. Le- 
gal Practitioners* Act III of 1943, S. 2. 
I.L.R. (1943) Mad. 385=56 L.W. 57=A.L 
R. 1943 Mad. 250= (1943) 1 M.LJ. 121 (S. 
B.). 
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to such person, authorizii^ him to practise up to the end of the current year in 
such revenue-offices as may be spedfied therein. 

At the expiration of such period, the holder of .the certificate, if he desires 
to continue to practise, shall be entitled to have his certificate renewed by the 
Secretary of the Chief Controlling Revenue-authority, or by any other officer 
authorized by such Authority in that behalf.. 

On every such renewal, the certificate then in the possession of such 
revenue-agent shall be cancelled and retained by such Secretary .or other officer. 

Every certificate so renewed shall be signed by such Secretary or other 
officer and shall continue in force to the end of the ciurent year. 

Every officer so renewing a certificate shall notify the renewal to the Chief 
Controlling Revenue-authority. 

19. Every revenue-agent holding a certificate issued under section 18 may 

„ , ^ , apply to be enrolled in any revenue-office mentioned 

^^^rolmcnt of revenue situate within the limits of the territory 

under the Chief Controlling Revenue-authority; and 
subject to such rules as the Chief Controlling Revenue-authority may, from time 
to time, make in this behalf, the officer presidmg in such office shall enrol him 
accordingly, and thereupon he may practise as a revenue-agent in such office and 
in any revenue-dBce subordinate thereto. 

20. Excq>t as provided by this Act or any other enactment for the time 

^ being in force, no person, other than a pleader duly 

agMt r under the provisions herdnbefore contained, 

imess qualified. * shall practise as a revenue-agent in any revenue office, 

• " unless he holds a certificate issued under section 18 

and has been enrolled in such office or some other office to which it is subordinate: 

Provided that any person duly authorized in this bdialf may, with the 
sanction of the Chief Controlling Revenue-authority, or of an officer empowered 
by the Provincial Government in this behalf, transact all or any business in which 
his principal may be concerned in any revenue-office. 

The sanction mentioned in .jis section may be general or special, and may 
at any time be revoked or suspended by the Authority or officer granting the 
same. 


21. The Chief Controlling Revenue-authority may suspend or dismiss any 
revenue-agent holding a certificate issued under. this 
Dismissal of revenue- Art who is convicted of My criming offence implying 
agent convicted of crimi- ^ defect of character which unfits him to be a revenue- 
nal offence. agent. 


r • 1 22. ^[The Chief Controlling Revenue-authority 

of revenue-agenfs gullty^^of after such inquiry as it thinks fit, suspend 

unprofessional conduct. or dismiss any revenue-agent holding a certificate as 
. aforesaid — 

(а) who is guilty of fraudulent or grossly improper conduct in the dis- 
charge of his professional duty, or 

(б) who tenders, gives or consents to the retention, out of any fee paid 
or payable to him for his services, of any gratification for procuring or having 
procured the employment in any legal business of himself or any other revenue- 
agent, or 

(c) who, directly or indirectly, procures or attempts to procure the 
employment of himself, as such revenue-agent through, or by the intervention of, 
any person to whom any remuneration for obtaining such employment has been 
given by him, or agreed or promised to be so given, or 

(^) who accepts any employment in any legal business through a person 
who has been proclaimed as a tout under section 36, or 


„ . LEG. REF. 

^ Substituted by Act XI of 1896, S. 3. 
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(e) for any .other reasonable cause.] 

23. If any revenue-agent holding a certificate issued under this Act is 

„ . , charged with any such conduct in anv office subordi- 

agenf fs “^te to the Chief Controlling Rev^ue-authority, or 

ordinate office. Court of any Munsif, the officer at the head of 

such office, or such Munsif, as the case may be, shall 
send him a copy of the charge, and also a notice that, on a day to be therein ap- 
pointed, such a charge will be taken into consideration. 

Such copy and notice shall.be served upon the person charged at least 
fifteen days before the day so appointed. On such day or on any other day to 
which the enquiry may be adjourned, the officer or Munsif shall receive all 
evidence properly produced in support of the charge, or by the person charged, 
and shall proceed to adjudicate on die charge. 

If the officer or Munsif finds the charge established, and considers that 
the person charged should be suspended or dismissed in consequence, he shall 
record his finding and the groimds thereof, and report the same to the Chief 
Controlling Revenue-authority; and such Authority shall proceed to acquit, sus- 
pend or dismiss him. 

Any Revenue-officer not inferior to a Collector, and, with the Collector's 
sanction, any Revenue-officer subordinate to him, or any Munsif in his district, 
may, pending the investigation and the orders of the Chief Controlling Revenue- 
authority, suspend from practice any revenue-agent charged before him under 
this section. 

• ^ Where any officer acting under this section is subordinate to the Com- 
missioner of a Division, he shall transmit the report through such Commission- 
er, who shall forward with the same an expression of his own opinion on the 
case. 

24. The Chief Controlling Revenue-authority, in any case in which a 
revenue-agent has been acquitted under section 23 
otherwise than by an order of the Chief Controlling 
Revenue-authority, may call for the record and pass 
such order thereon as seems fit. 

CHAPTER V. 

Of Certificates. 

25. Every certificate, whether original or renewed, issued under this Act 
Fee for certificates. 

prescribed therefor m the second schedule hereto 
annexed ^[and of such description as the Provincial Government may, from 
time to time, prescribe.®.] 

Provided^ that a certificate issued on or after the first day of July in any 
year may be written on stamped paper of half the value so prescribed : 

® [Provided also that no stamped paper shall be required in the case of 
a certificate, whether original or renewed authorizing, under section 7, a vakil 
or attorney on the roll of a High Court established by Ro 3 raI Charter to practise 
as a pleader.] 

26. When any pleader, mukhtar or revenue-agent is suspended or dis- 

, missed under this Act, he shall forthwith deliver up 

to^"er cerSter” 

the office before or in which he was practising at the 
time he was so suspended or dismissed, or to any Court or officer to which the 
High Court or Chief Controlling JRevenue-authority (as the case may be) orders 
him to deliver the same. 


Power to Chief Control- 
ling Revenue-authority to 
call for record. 


LEG REF 

1 Inserted by Act IX of 1884, S. 5. 
®For instance of rule prescribing 


the 


stamp paper to be used for certificates, see 
different Local Rules and Orders. 

* Inserted by Act I of 1908, S. 4. 
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CHAPTER VI. 

Of the Remuneration of Pleaders, Mukhtars and Revenue-agents. 
27. The High Court shall, from time to time, fix and regulate the fees 
prayable by any party in respect of _ the fees of his 
High Court and Chief adversary’s advocate, pleader, vakil, mukhtar or 
Controlling Revenue-autho- attorney upon all proceedings (a) on the appellate side 
rity to fix fees on civil and ^ ^ ^ g^se of a High. Court 

«venue proceedmgs. « ^ Sabli Aed by Lyal Charter, on its original side, 

and (c) in subordinate Courts ^[and in respect of the fees of his adversary’s 
revenue-agent appearing, pleading or acting under section 10]. 

The Chief Controlling Revenue-authority shall, from time to time, fix 
and regulate* the fees payable upon all proceedings in the revenue-offices by any 
party in respect pf the fees of his adversary’s advocate, pleader, vakil, attorney, 
mu^tar or revenue-agent. ^ 

Tables of the fees so fixed shall be published in the Offiaal Gazette. 
Exception as to agents , Nothing in this section appliw to the agents 

mentioned in section 20. mentioned in the proviso to section .20. 

28 to 31. Agreements with clients. Power to modify or cancel^ agree~ 
ments. Agreements to exclude further claims. Reservation of responsibility for 
negligence.] Rep. by the Legcd Practitioners (Fees') Act (XXI of 1926). 

CHAPTER VII. 

Penalties. ^ • 

32. Any person who practises in any Court or revenue-office in contraven- 
tion of the provisions of section 10 or section 20 shall 
On persons illegally prac- be liable, by order of such Court or the officer at “the 

^lead of such office, to a fine not exceeding ten times 
^ - g • Ijjg amount of the stamp required 1^ this Act for a 

certificate authorizing him so to practise in such Court or office, and, in default 
of payment, to imprisonment in the civil jail for a term which may extend to 
six months. 


LiSG* RSjF* 

1 InseTted by Act IX of 1884, sec. 6. 
a For rules as to fees in revenue proceed- 
ings, ^ee the different Loeal Bul^ and 
Orders. 


Skc. 27. — This Act does not impose any 
limitation upon the fees "which are recover- 
able by practitioners from their own clients 
as regulated by agreement between them. 
29 LO. 763; 17 C.W.N. 45=15 CX.J. 
660; 13 LO. 43. Where several pleaders 
are employed the fees allowable under the 
rules framed by the High Court under this 
section should be equally divided among^ 
all of them. 7 G.W.H- 300. Engagement 
of more than one vakil— Eights to iee&^See 
38 I.C. 2X0, See also 4 M.L.J. 181=26 M. 
654 (F.B.). Where a pleader who has been 
engaged in the suit is re-engaged by the 
assignee decree-holder, no pleader’s fee can 
be allowed in execution afresh — O.P. Rules. 
144 1.0. 379=1933 N. 360. 

Sec. 28: Oral Agreement invalid.— A 
suit by a pleader for fees baaed upon an 
alleged oral agreement cannot succeed be- 
cause it is not a valid agreement as it is a 
special agreement and any special agree- 
ment is to be in writing under the provi- 
sions of see. 28. 26 C.W.N. 709=67 LO. 

874=1922 0. 567. Sise also 20 LO. 47=20 
C.L.J. 424. 

Failore to ms AOBmnsNT.— Even an 


illegal agreement if not actually filed under 
sec. 28 cannot be acted on and if the pleader 
acted l>ona fide and in good faith no action 
ought to be taken on it. 12 Cr.L.J. 12=9 
LC. 130=8 A.L.J. 151. 

Eepeal of sec. 28, Legal Practitioners 
Act, is not retrospective. 6 P. 614=101 LO. 
559=1927 P. 178. The repeal of the sec- 
tion does not affect rights created before it 
came into force. 1927 P. 178. As to a 
recent ruling under the repealed section, see 
26 AL.J. 258=1928 A. 274. See also 1930 
P. 61; 30 L.W. 876=57 M.L.J. 756; 113 

LO. 93; 123 LC. 408. 

Sec. 32. — The term ^'practising’’ in seci 
o2 does not connote the doing of acts habr 
tually or often, but signifies the perfor 
mance of an act by a person as a profes* 
sional man which as a private individual, he 
could not do. 26 A. 380=1904 A.W.N'. 57. 
Where a pleader does not apply for renewal 
of his sanad within the time prescribed, he 
fails to comply with B. 11 of the ruleff 
under the Legal Practitioners Act. He 
has therefore no right to appear in a case 
xmtil his sanad is actually renewed, though 
5f he applies within time complying with 
B. 6,^ be would as a matter of practice be 
permitted to appear in cases pending rene* 
wal of his Sanaa. If a pleader who has not 
complied with E. 11, appears in a case b© 
fore renewal of his sanad he renders him* 
self liable to punishment unde sec. 32. LL 
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He shall also be incapable of tnaintaining any suit for, or enforcing any 
lien with respect to, any fee or reward for, or with respect to, anything done or 
any disbursement made by him as pleader, mukhtar or revenue-agent, whilst he 
has been contravening the provisions of either of such sections. 

33. Any pleader, mukhtar or revenue-agent failing to deliver up his certi- 

. ficate as required by section 26 shall he liable, by 
On suspended or dismiss- order of the Court, authority or ofificer to which or to 

deliver^ certificate. ° whom, or according to whose orders, the delivery 

should be made, to a fine not exceeding turn hundred 
rupees, and in default of pa 3 rment to imprisonment in the civil jail for a tenr 
which may extend to three months. 

34. Any pleader, mukhtar or revenue-agent who, under the provisions 

of this Act, has been suspended or dismissed, and 
On suspended or dismiss- virho, during such suspension or after such dismis- 
^ practitioner practisi^ gj^l^ practises as a pleader, mukhtar or revenue- 

agent in any Court or revenue-ofiice, shall be liable, 
by order of such Court or the officer at the head of 
such office to a fine not exce|ding five hundred rupees, and in default of pay- 
ment to imprisonment in the avil jail for a term which may extend to six mtmths. 

35. Every order under section 32, 33 or 34 shall be subject to revision by 

_ . . , . the High Court where the order has been passed by a 

Revision of fines. subordinate Court, and by the Chief Controlling 

Revenue-authority where the order has been passed by an officer subordinate 
to such Authority. 

^[36. (1) Every High Court, District Jud^, Sessions Judge, District 
Mai^strate and Presidency Magistrate, every 
H Revenue-officer, not being below the rank of a 

lish IS s of ton . Collector of a District, and the Chief Judge of every 

Presidency Small Cause Court (each as regards their or his own Court, and the 
Courts, if any, subordinate thereto), may frame and publish lists of persons 
proved to their or his satisfaction, ®[or to the satisfaction of any subordinate 
Court as provided in sub-section f2-A)] by evidence of general repute or other- 
wise, habitually to act as touts, and may, from time to time, alter and amend such 
lists.’ 


TjTj Q*. ISSF • 

i Substituted by Act XI of 1896, sec. 4. 

S Inserted by Act XV of 1926, sec. 8. 

E. (1944) Mad. 633=57 L.W. 87 (1)=A.I. 
E. 1944 Mad. 244= (1944) 1 M.L.X 123. 
See also 1.1- Jt. (1944) Mad. 17 =(1943) 2 
M.Ii.J. 126. ^ 

MDKHTAB PBAOMSnJO WITHOUT A CBBTI- 

ITOATB . — See 1897 A.W.N. 8; 1901 A.1V.N. 
^0 

Sec. 36: Scope op Section. — See 6 A. 
L J. 22. Sec. 36 creates a special jurisdic- 
tion but does not define the details of the 
mode in which that jurisdiction is to be 
exercised. The course to be adopted should 
be such as would do substantial justice to 
the parties brought before the Court. Au 
enquiry under sec. 36 cannot be conducted in 
the manner prescribed in Cr. P. Code, re- 
frardinir enquiries altogether of a difFereut 
nature. 44 437 “69 I.O. 433=1923 

M. 188 (2). As to the effect of a resolu- 
tion of a Bar Association that a person is 
a tout, 84e 26 A.Xi.J. 790=1928 A. 33^ 
To determine the regularity or otherwise of 
a Bar Association dedaring certain persons 


to be touts any rules framed by the Asso- 
ciation are relevant. 1928 All. 334. 

Jurisdiction and Procedure. — Proceed- 
ings to declare a man a tout are not judi- 
cial ones but are only of a departmental 
nature. 166 I.C. 643=38 Cr.L.J. 316= 
1937 Sind 4. XJuder see. 36 of the Act it 
is not necessary that there should be a peti- 
tion at all; it does not contemplate the case 
of a party making definite allegations against 
an alleged tout. 44 M.L.J. 437 =69 I.C. 
433=1923 M, 188 (2). The proceedings, 
under sec. 36 are of a quasi criminal nature 
and it is doubtful whether consent of the 
persons claimed against can validate any 
irregularity in the procedure. 1931 Cr.O. 
137=1931 L. 67. See also 62 1.0. 829 =22 
Cr.L.J. 589. The exhibition of the copy of 
the list referred to in sec. 36, Cl. (3) of the 
Act is necessary to constitute a man a pro- 
claimed tout. The principles applicable in 
cases under sec. JllO of the Cr. P. Code ap^ 
ply to cases under sec. 36. 40 A*. 153=44 

I.O. 125. An order under sec. 86 dedaring 
a person to be tout is not valid if made hy* a 
District Magistrate on evidence recorded by 
a Subordinate Magistrate; 60 LO. 321=24 
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C, 'W.N. 1074. An inquiry tinker set 86 
must be made by the District Magistrate 
himself and cannot be delegated to any 
subodinate officer. 13 Cr.L.J. 510=15 I.C. 
654 (C,). See aUo 84 I.C. 462=1925 L. 225; 
1931 Nag. 187. The insertion of names of 
persons in the list of touts should be made 
after conducting a proper enquiry under 
sec. 36. 132 I.O. 41=193Q A. 796. Before 

directing inclusion of a person’s name in 
the list of touts it is necessary under sec. 
36 to give the person an opportunity of 
showing cause against the iuclusion. The 
duties cannot be delegated by any of the 
officers mentioned therein to their subordi- 
nates. 22 Cr.L.J. 66=59 1.0, 322 (S3.). 
Notice to show cause why a perron shoidd 
not be declared a tout must be given to him 
and evidence should be taken in his presence 
to show that he is a tout. 42 I.C, 996 (P,B.), 
The District Judge is bound to examine wit- 
nesses named by tho person sought to be 
declared as a tout. The District Judge 
ought not to impart his own personal know- 
ledge in a case unless he informs the person 
of the nature and source of information 
and allows himself to be cross-examined 
thereupon. 120 P.L.B. 1909. Where the 
District Judge sends to the Senior Subordi- 
nate Judge the names of persons suspected 
to be touts for the purpose of enquiry and 
reports the District Judge should on receipt 
of such report pass dual orders as to the 
inclusion of the persons in the list of touts. 
32 Punj.L3. 9. 

Proof. — ^Proof by general repnte or other- 
wise Is necessary before a person can be 
declared a tout under the setion. 11 P. 
L.B. 1912=15 T.C. 307: 44 LO. 125=40 
All. 153; 3 LC. 982. If a resolution ih 
based on general repute the Court may 
attach less weight to it, but it cannot b© 
said that such a resolution is invalid or 
legally inadmissible, in evidence and cannot 
be tJiken into consideration by the Oonrt. 
1931 A, 711. If a number of respectable 
pleaders in a particular district are found 
to be of opinion that a person is a tout, the 
fact is sufficient to justify the District 
Judge in holding that the person charged is 
by general repute a tout. 3 1,0, 982. In a 
proceeding under sec. 36 certain legal prac- 
titioners who had been produced as defence 
witnesses by some of the persons proceeded 
against gave evidence in favour of those 
who had cited them and at the same time 
deposed that the rest were known to them 
by reputation or otherwise as touts. Setd, 
that such evidence could not be r^ied on as 
evidence against those persons on whose be- 
half the witnesses had not been cited. 12 
Lah. 385=1931 L. 57, Where it appeared 
to the nigh Court, on evidence, that certain 
persons habitually acted as touts, they were 
asked to show cause why an order should 
not be made under see. 3f6 and, on their 
failing to give evidence that they were liv- 
ing by honest and legitimate means, they 
were included in the list of touts aJid a 
copy thereof ordered to be hung in 


every Court, 1896 A.W.N. 107. The deci- 
sion* of a Court determining that a person is 
a tout must be based on substantial legal 
evidence. 13 Cr.L.J. 510=15 LO. 654 (0.). 
The person against whom the evidence is 
directed must have an opportunity of cross- 
examining the witnesses. 15 I.O. 654 (0.). 
See also 3 I.G. 982. 

Illegal gratification fob PoRNiSHiNa 
Cases.— A letter written by a High Court 
Vakil to another practising in the mofussil 
asking the latter to send up cases to him 
and agreeing to share the fees, renders him 
culpable under sec. 36 and the High Court 
has jurisdiction to take up the case and sus- 
pend the pleader, as hts conduct amounts to 
a "reasonable cause” within sec. 8 of tho 
Letters Patent of March 17, 1866. 17 A. 
498=22 LA. 193 (P.O.). 

Divisional Judge in the Punjab— Power 
of, to declare a person as tout. 108 P.L3 
1904. 

Chief Court’s Power of Intebferenge 
(Punjab).— 3 P.B. 1900 (Cr.) cited 
22 P.E. 1904 (Or.) 7; 3 LO. 982. 

Power of Judicial Commissioner’s Court 
TO interfere in revision. — In cases under 
sec. 36, the Judicial Commissioner’s Court 
has power to interfere in revision in the 
execise of its general power of superinten- 
dence and control over Subordinate Courts. 
28 N.L.B. 4=137 LC. 66=1932 N. 50. 
See also 1941 Lah. 1=LL.B, (1941) Lah, 
133; (1938) 2 MX.J. 100. 

Bbvisional Jurisdiction of High Court, 
conpliot op authorities. — ^Proceedings 
under sec. 36 are not governed by the 
or the Criminal Procedure Codes and can- 
not be revised under the civil or criminal 
jurisdiction. But the High Courts have 
held that they have jurisdiction to interfere 
under sec. 15 of the High Courts Act. 18 
P.B. (Or.) 1914=25 LC. 513; 45 A. 676= 
1924 A. 69. See also 1941 Lah. 1=LL.B. 
(1941) Lah. 133; LL.B. 1938 M. 488= 
(1938) 2 M.L.J. 100. The only provision 
under which the High Court would inter- 
fere with the order of a subordinate Court 
under sec. 36 of the Legal Practitioners Act 
i» 15 of the High Courts Act. The 
High Court ought not to interfere with the 
order of the Sesnons Judge under sec. 36 
of the Legal Practitioners Act on the ground 
that the finding of the latter was against 
the weight of evidence. 21 A. 181, The 
jurisdiction to revise is of an exceptional 
character and cannot be invoked exc^ in 
furtherance of justice. If the Judge in 
passing the order had no dear conception of 
the law on the subject or if he has failed 
to apply the^ law to the facts of the case 
and bases his finding on mere sui^icioii or 
conjecture, the High Court would interfere 
with the order. T.L,B. 1938 Mad. 988 
=1938 M. 634= (1938) 2 M.L.J. 100. Sec. 
36 confers a special jurisdiction on Subor- 
dimte Courts; and an order passed by a 
District Judge under see. 36 a 

person a tout is an order which the IBBgh 
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^[Explanation . — ^The passing of a resolution, declaring any person to be 
or not to be a tout, by a majority of the members present at a meeting, specially 
convened for the pvirpose, of an association of persons entitled to practise as 
legal practitioners in any ^urt or revenue-office, shall be evidence of the geneial 
rq>ute of such person for the purposes of this sub-section.] 


LEG. EEP. 

1 Eb^lanatiAu to snb-seo. (1) 'nas inserted 
by Act XV of 1926, sec. 3. (b). 

Court has power to reTise under sec. 115. 

G. P. Code, being a case decided by a 
Court subordinate to tbe High Court. Sec. 
439 of the Cr. P. Code does not apply to 
such a case. Nor can it be revised under 
the Government of India Act, 1935. 

1938 M. 988= (1938) 2 M.L.J. 100. See 
also 1932 Nag. 50. The High Court cannot 
in its revisional jurisdiction interfere under 
sec, 115; C. P. Code, with an order under 
sec. 36. 56 I.C. 433= 13 S.L.E. 212, An 
order under sec. 36 does amount to a judg- 
ment contemplated by sec. 224 (2), Govern- 
ment of India Act and is not open to revi- 
sion under sec. 115, C. P. Code, any more 
than under the Or. P. Code. Sec. 224 (2), 
Government of India Act, 1935, bars the in- 
terference by the High Court on the admi- 
nistrative side and hence the High Court 
vias no power to question a decision under 
/sec. 36. LLJfc. (1941) Lah. 133=192 I.C. 
363=1941 Lah. 1. (Case law discussed.) 
The intention of ihe Legisla;tuTe was !not 
to allow anything of the nature of an 
appeal against the decision of a competent 
Court under sec. 36, 45 A. 676=21 A.L.J. 

671=1924 A. 69. The High Court has 
power to revise orders passed under sec. 36 
of the Legal Practitioners Act hy reason of 
power of superintendence vested in the 
Court by sec. 107 of the Government of 
India Act, but this ^power i& of a very ex- 
ceptional nature and cannot be invohed ex- 
cept in (.furtherance of justice. 129 I.C. 
487=1930 L. 889. See also 56 B. 577=34 
Bom.L.E. 1281=1932 B. 596, See also 3 I. 
0. 982; 3 I.C. 977; 1937 Sind 4=30 S.L.R. 
346. 

Sec. 36 (1), ExPii.— Under sec. 36 (1) 

Explanation, ine resolution is valuable evi- 
' deuce even though the facts on which the re- 
solution is based are not disclosed. 28 N.L. 
B. 159=139 I.C. 900=1932 N. 141. A reso- 
lution or report of a Sub-Committee of only 
seven members out of an Association of 
about 22 members declaring certaan persons 
to be touts is not a resolution by a majority 
of the members> and hence it cannot be used 
as evidence of general repute under the Ex- 
planation, 6 P. 567=1927 P. 282. Held, 
that revision lies to High Court from an 
order of the District Magistrate including 
the name of a person in the list of fo^ts 
under me. 36 of the Legal Practitioners Act. 
1930 A.L.J. 961=1930 A. 641. The law 
does hot require that sdl the members should 
be present at the meeti^ hut requires that 
a meeting of the association should be conven- 
ed for the purpose of considering whether 
a certoin pmon is a tout; and if by a 


majority of the members present at such 
a meeting a resolution is passed, it is suffi- 
cient, 56 0. 800=115 I,C. 602 (2)=1929 
C. 196. See also 28 N.L.E. 159=1932 N. 
141. Nor does it matter that some of the 
members who voted had lost their voting 
capacity for non-payment of subscriptions, 
according to the' rules of the Asso^ton. 
IG5 1.0. 963=1936 Lah. 382. Nor does 
the fact that opporunity was not given to 
the persons to be declared touts to appear 
before the association to show cause why 
the resolution should not he passed. 1936 
L. 382. To determine regularity or other- 
wise of a Bar Association dedaring certain 
persons to be touts any rules framed by the 
Association, are irrelevant. S^e 118 LC. 
524. In order to enable a Court to admit 
in evidence the resolution of the Bar Asso- 
ciation declaring certain persons to be touts, 
it is necessary to establish that it was meet- 
ing specially convened for the purpose of 
passiug the resolution in questioiL Where 
it is noi; proved that all the members of the 
Association who were able to attend had 
been notified nor is it shown that those who 
were not notified were otherwise not capa- 
ble of attending the meering, the i^ecial 
meeting convened to dedare certain persons 
touts cannot be said to have been properly 
convened and consequently the resolution 
passed thereat is not a valid resolution, as 
is contemplated by explanation to sec. 36 
(1). 12 L. 385=1931 L. 57. For a meeting 

being specially convened within sec, 36, it is 
not necessary to state in the notice of the 
meeting, the particular nature of the charges 
made against the tout. 44 Cr.L.J, 582=A. 
IB. 1943 Pesh. 54. After the amendment 
of the Act iJi 1926, while it is open to pro- 
ceed under sec. 36 in the old way and call 
evidence, it can also avoid the calling of wit- 
nesses once a resolution is presented to it 
which satisfies the requirements of Act XV 
of 1926. 130 I.O. 629=1931 A, 315. The 

expression ^^majority of memlers preaenV* 
in the Explanation to sec. .36 of the Legal 
Practitioners Act is' not *^6 same thing as 
majority of members voting. Where the 
only evidence on which a person was declared 
a tout was a resolution of the Bar Associa- 
tion and it appeared that at the meeting of 
the Association 64 were present but only 26 
voted in favour of the resolution, 14 votes 
being against it and the rest being neutral, 
h^ld, that there was no legal evidence on 
which the person could be declared a tout. 
1930 A.L.J. 977=1930 A. 752. On this Ex- 
planation, see aXso 26 A.L.J. 790=1928 A. 
334. The words 'any person'^ mean any 
named or specified person. So, the immm of 
the person to be dedared or not to be a tout 
should be before the meeting, 166 I.C.'643 
=1937 Sind 4, It is sot f<^ the 
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(2) No person’s name shall be included in any such list until he shall 
have had an opportunity of showing cause against such inclusicm. 

^[(2-A) Any authority empowered under sub-section (1) to frame and 
publish a list of touts may send to any Court subordinate to such authority the 
names of any persons alleged or suspected to be touts, and order that Court to 
hold an inquiry in regard to such persons ; and the subordinate ■ Court shall 
thereupon hold an inquiry into the conduct of such persons and, after giving 
each such person an opportunity of showing cause as provided in sub-sectitm 
(2), shall report to the authority which has order^ the inquiry the name of each 
such person who has been proved to the satisfaction of the subordinate Court to 
be a tout; and that authority may include the name of any such person in the 
list of touts framed and published by that authority: 

Provided that such authority shall hear any such person who, before his 
name has been so induded, appears before it and desires to be heard.] 

(3) A copy of eveiy such list shall be kept hung up m every Court to 
which the same relates. 

(4) The Court or Judge may, by general or spedal order, exdude from 
the precincts of the Court any person whose name is induded in any such list 

f 5) Eveiy person whose name is induded in any such list shall be deemed 
to be proclaimed as a tout within the meaning of section 13, dause («), and 
section 22, clause (d).] 

^[(6) Any person who acts as a tout whilst his name is included in any 
such list shall be punishable with imprisonment which may extend to three months, 
or with fine which may extend to five hundred rupees, or with both]. 

CHAPTER VIII. 

Miscellaneous. 

37. To facilitate the ascertainment of the qualifications mentioned in sec- 


iSub-aec. (2a) and (6) were inserted by 
Act XV of 1926, sec. 3. 

District Jndffc* to award costs of his inquiry 
acfainst the Bar Association when he had in- 
vited it to assist him in the inquiry. 165 I. 
C. 963=1936 Lah. 382. 

Sec. 36 (2\— TTnder sec. 36 (2) the Dis- 
trict Jud^e has the power to differ from or 
accept the report of Subordinate Court; 
where District Judge refuses to accept the 
report the High Court will not interfere in 
revision unless the order is manifestlv 
wrong. 134 I.C. 98=1931 L. 98 (2). That 
the order under sec. 36 (2) was passed by 
the District Magistrate without giving the 
applicant an opportunity of appearing be- 
fore him and being heard is sufScient ground 
for revirion. (45 A. 676, Poll.) 27 H.L.R. 
398=1931 H. 187. 

Sec. 36 fS-A). — Order declaring person to 
be tout when he is not proved to be so, is 
illegal. 31 PX.B. 212=1930 L. 405. The 
Senior Subordinate Judge was ashed br the 
District Judge to hold an enquiry witn re- 
gard to certain persons named in the list 
framed by a Bar Association. The name of 
the petitioner was included in the list and 
the matter was so reported. Weld, that 
under sec. 36 (2-A) it was the duty of Ae 
petitioner who Imew that he was included in 
tha list to enter appearance before the Dis- 
trict Judge and apply to be heard and it was 


not the duty of the District Judge fo issue 
notice to him. 132 I.C. 846=1931 L. 543 
(2). Proceedings under sec. 36 (2-A) are 
of a quasi-criminal nature. An order de- 
claring a person to be a tout is one which 
very seriously affects his character and liv- 
ing. ^ It is therefore incumbent ux>on the 
District Judge to satisfy himself that the 
conditions laid down by the Explahation to 
sub-sec. (1) for the admissibility of a resolu- 
tion, are duly fulfilled and satisfied. 34 
Bom.L.B. 1281=1932 B. 596 =56 Bom. 577. 

Sec. 36 {2-A) Paoviso. — The District 
Magistrate delegating an inquiry to a sub- 
ordinate cannot act on the report submitted 
by the latter recommending that a person 
should be declared a tout, if the person ap- 
pears and desires to be heard. The District 
Magistrate cannot delegate the matter of 
hearing a person against whom a report has 
been made, 27 K.LJB. 398=1931 H. 187. 

Sec. 36 : Bevision — Interperenc®. It 

is nof; for the Judicial Commissioner to in- 
terfere with the finding of the District Judge 
that a particular person acts as a tout un- 
less it is shown that there has been some 
irregularity which amounts to a denial • of 
justice. 44 Cr.Ljr. 582=A.I.B. 1943 Pesh. 
54. 

Sec. 37. — ^Por Hegulations made xmder 
this section by the Government of Burma. 

Bwrma Gagette, 1911, Part. 1, p. 13. Por 
Eegulations in other Provinces, Lo<»l 
Buies and Orders. 


S. 41] 
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The Legal Pbactitioneks Act (XVIII of 1879), 


Provincial Government to 
appoint Examiners. 


tions 6 and 17 respectivdy, the Provincial Govern- 
ment shall, from time to time, appoint persons to be 
examiners for the purposes aforesaid, and may, from 
time to time, make regulations for conducting such examinations, 

38. Except as provid^ by sections 4, 5, ^[7], 16, *[2S], 27, 32 and 36, 
■r. r rr. , ^ nothiug in this Act applies to advocates, vakils and 

pr^Serrlmm cSS att^ys a^itted and enrolled by am- High Court 
parts of Act. under the letters patent by which such Court is consti- 

tuted, or to muIAtars practising in such Court or to 
advocates enrolled *[under section 41 of this Act] ; ®[and, except as provided by 
section 36, nothing in this Act applies to persons enrolled as advocates of any 
High Court, under the Indian Bar Councils Act, 1926]. 

39. When any person who holds a certificate as 
a mukhtar under section 7 and a certificate as a 
revenue-agent under section 18 is suspended or dis- 
missed in one of such capacities, he shall be deemed 
to be suspended or dismissed, as the case may be, also 
in the other. 

Notwithstanding anything her^nbefore contained, no pleader, mukhtar 
^ ^ ^ , OT revenue-agent shall be suspended or dismissed 

Pleaders, etc., not to he unless he has been allowed an oppor- 

tunity of defaiding himself before the Authority sus- 
pending or dismissing him. 

Ml. A High Court not established by Royal Charter ^[in respect of 
. xr- t. which the Indian Bar Councils Act, 1926, is not in 

CouXto ^ P^^ious 

. sanction of the Provincial Government, make rules as 

to the qualifications and admission of proper persons to be advocates of the 
Court, and, subject to such rules, may enrol such and so many advocates as it 
thinks fit. 

(2) Every advocate so enrolled shall be entitled to appear for the suitors 
of the Court, and to plead or to act, or to plead and act, for those suitors accord- 
ing as the Court may by its rules determine, and subject to those rules. 

LEO. EEP* 

1 Inserted by Act I of 1908, sec, 5, 

2 Substituted by Act IX of 1884, 

8 The last clause was added by Schedule 

to Act XXXVm of 1926 (Indian Bar Coun- 
cils Act). ^ _ 

4 Substituted by Act X of 1884, sec. 8, for 
the original section. 

5 The words within brackets af ter _-RQ y^ 

Charter’ were inserted by Act XXx VIH of 
1926. 


Suspension or dismissal 
of person holding mukhtar 
and revenue-agenfs certi- 
ficates. 


40. 


without being heard. 


Sec, 40: Scope op the Section. — The 
provisions of sec. 40 apply .to interim orders 
of suspension passed under sec. 14, para. 5; 
before an interim order of suspension is 
passed under sec. 14 (5) he must be asked 
to show cause under sec. 40 and a report 
must be sent to the High Court under 
14 (4). 15 C.W.N. 269=9 1.0. 225. See 

ailso 163 I.C. 586=1936 Bang. 249. 

Sec. 41 : Suspension op Pra^ctigb op 
ENTBR iNO Government Service— Appuca.- 
TiON for renbwaii OP Sanad. — ■‘Where prac- 
titioner is suspended from practice owing to 
his accepting a Government service^ and he 
applies for renewal of the permission ^^ter 
his discharge from such service, he should 

Ot. Ci M.-I— 100 


make a full and true disclosure of the facts 
which led to his removal from service. 62 
T.C. 831 (C.)=22 Cr.L.J. 591. In the en- 
quiry under Legal Practitioners Act of an 
advocate, the conviction of the advocate by 
a competent Magistrate must be accepted as 
proper, and cannot be reopened. 44 A 352 
=65 I.C. 560=1922 A. 140 (P.B.). The 
power to rescind order under see. 41 posses- 
sed by the Court of the Judicial Commis- 
sioner of Oudh vests in the Chief Court. 
But as the order passed by the Bench of the 
Judicial Commissiouer’s Court was confirm- 
ed by the Local Government, it should not 
be rescinded without Its ccmftnnation. 148 
I.C. 299=1934 O. 140 (S.B.). Where a legal 
practitioner has been sufficiently punished 
by having remained debarred from practice 
for abont fifteen years and he has tendered 
an unconditional apology the order under 
sec. 41 should be rescinded. 148 I.C. 299= 
1934 0. 140 (S.B.). There is inherent power 
in the High Court to restore a pleader whose 
name has been struck off the rolls although 
there is no escpress provision for a review 
of an order made nnder the L^fal Practi- 
tioners Act. 1935 A. 321 (P3.). 
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(3) The High Court may dismiss any advocate so enrolled or suspend 

him from practice. . - i . , 

(4) Provided that an advocate shall not be dismissed or suspended under 
this section unless he has been allowed an opportunity of defending himself 
before the High Court which enrolled him, and ^ [except in the case of the Chief 
Court of Oudh] unless the order of the High Court dismissing or suspending him 
has been confirmed by the Provincial Government. 

42. Repealed by the Repealing Act, 1938 (/ of 1938), Section 2 and 
Schedi^. 

FIRST SCHEDULE. 

Enactments Repealed. 

[Repealed by Act I of 1938.] 

SECOND SCHEDULE. 

Value of Stamps for Certificates. 

(See section 25.) 

For a certificate authorising the holder to practise as a pleader— 

(a) in the High Court and any Subordinate Court— rupees fifty; 

(b) in anv Court of Small Causes in a Presidency-town— rupees twenty-five; 

(c) in alf other Subordinate Courts— rupees twenty-five; 

(d) in the Courts of Subordinate Judges, Munsifs, Assistant Commissioners, Extra 
Assistant Commissioners and Tahsildars, in Courts of Small Causes outside the Presidency- 
towns and in all Criminal Courts subordinate to the Kigh Cour^rupees fifteen; 

(e) in the Courts of Munsifs and any Gvil or Cnminal Court of first instance not 
hereinbefore specifically mentioned— rupees five. 

For a certificate authorising the holder to practise as a mulchtar— 

(/) in the High Court and any Subordinate Court— rupees twenty-five; 

(ff) m any Court of Small Causes in a Presidency-town— rupees fifteen ; 

(h) in all other Subordinate Courts— rupees fifteen; 

(i) in the Courts of Subordinate Judges, Munsifs, Assistant Commissioners, Extra 
Assistant Commissioners and Tahsildars, in Courts of Small Causes outside the Presidency- 
towns and in all Criminal Courts subordinate to the High Court— rupees ten; 

(/) in the Courts of Munsifs and any Civil or Criminal Court of first instance not 
hereinbefore specifically mentioned — ^rupees fivo^ 

For a certificate authorising the holder to practise as a revenue agent — 

(k) in the office of the Chief Controlling Revenue authority and in any revenue-office 
subordinate to such authority— ruijees fifteen; ^ 

(/) in the office of a Commissioner and in any revenue-office subordinate to a Com- 
missioner-rupees ten; 

(m) in the office of a Collector and in any revenue-office subordinate to a Collector 
— ^rupees five. 

'‘‘■'pc or, 

THE LEGAL PRACTITIONERS (MADRAS AMENDMENT) 

ACT (III OF 1943). 

[23r(i February, 1943. 

An Act furtker to amend the Legal Practitioners Act, 1879, m its applicti^on 

to the Province of Madras. 

Whebeas it is expedient further to amend the Legal Practitioners Act, 
1879, in its application to the Province of Madras, for the purposes hereinafter 
appearing; . 

And whereas, the Governor of Madras has. by a Prodamation under 
section 93 of the Government of India Act, 1935, assumed to Wmself all powers 
vested by or under the said Act in the Provincial Legislature; 


LEfil. HEiF. 

1 Inserted by fee. 2 and Seh. of Act 


XXXir of 1925, 
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Now, THEK^RE, in eaccrdse of the powers so assumed to himself the 
Governor is pleased to enact as foUows:— ^ mca xo mmseu, me 


Short title. 1. This Act may be called The Legal Practi- 

tioners (Madras Amendment) Act, 1^3. 
^nserton of new section 2. After section 15 of the Legal Practitioners 
1879 Act, 1879 (hereinafter referred to as the said Act), 

“I? A xxTt. following section shall be inserted, namelv:— 

^^15-A. When passing ^ order under section 13, section 14 or section 15, 

' ' ‘ the IllP’n CVwirt mav rtacc :a al- 




« — XT ui section j:>, 

the High Court may pass such order as it thinks fit as 
regards the payment of the costs of the inquiry under 
sec^on 13, or of the inquirj’ under section 14 
and the hearing in the High Court, as the case 
may be.” 

3. In section 36 of the said Act — 

\u^ 111 suo-sccHon (1), after the words "Sessions Judge,” the words 
Sulwrdinate Judge, District Munsif,” shall be inserted, after the words "District 
Magistrate”, the words. “Sub-divisional Magistrate” shall be inserted and after 
the words "Collector of a district,” the words "the Madras City Civil Court” shall 
be inserted ; 


High Giurt’s power to 
pass order as to costs. 

Amendment of section 36, 
Act XVHI of 1879. 

(a) in sub-section 

4m . mm im 


(b) in sub-section (2-A), for the words "may send to any Court”, the 
words, brackets, figure and letter "may, of its own morion or on a report from 
the Committee referred -to in sub-section (2-B), send to any Court” shall be 
substituted; 


(c) after sub-section (2-A), the following sub-section Aall be inserted, 
namely: — 

"(2-B) (i) There shall be constituted at the Presidency-town of Madras 
a Committee consisting of seven legal practitioners in active practice appointed 
by the Chief Judge of the Court of Small Causes, Madras, after consulting the 
Principal Judge of the Madras City Civil Court, the CHef Presidency Magistrate 
and the representatives of the Advocates’ Association and the Bar Association, 
Madras. 


(ii) There shall be constituted at the headquarters of each District Judge 
And at me headquarters of each taluk comprised within the jurisdiction of a 
District Judge not being his own headquarters, a Committee consisting of not 
less than three and not more than five legal practitioners in active practice, 
appointed by the District Judge after consulting the salaried gazetted Judicial 
Officers, Civil and Criminal, at such h^dquarters or haxdng jurisdiction over the 
taluk in which such headquarters are situated or ’any part of such taluk, 

fiii) Every member of a Committee constituted under clause (i) or 
clause (ii) shall hold office for a renewable term of three years but may resign 
his office earlier or may be removed therefrom by the Chief Judge of the Court 
of Small Causes. Madras, or the District Judge, as the case may be, for sufficient 
cause recorded in writing. The Chief Judge or District Judge shall, subject to 
the prowsions of clause (f) or clause (ii), as the case may be, have power to fill 
any vacancy in the Committee arising by resignation, death or removal. 

(iv) The Comnuttee constituted at the Presidency-town of Madras may 
be consulted in connexion with any action proposed to be taken under sub- 
section (1) or (2-A) by any Court which, or any Judge, Magistrate or Officer 
whose Court or Office, is situated at the Presidency-town of Madras. 

(v) The Committee constituted at the headquarters of any District Judge 
may be consulted in connexion with any action proposed to be taken under sub- 
section (1) or (2-A) by any Court which, or any Judge, Magistrate or Officer 
whose Court or Office, is situated at such headquarters and also by any Court, 
Judge, Magistrate or Officer halting jurisffiction over the taluk in which such 
headquarters are situated or any part of such taliik. 
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fvi) The Committee constituted at the headquarters of any taluk may 
be consulted in connexion with any action proposed to be taken under sub- 
section (1) or {2-A) by any Court, Judge, Magistrate or Officer having 
jurisdiction over the taluk or any part thereof. 

(vii) Any Committee may report the name of any person allied or 
suspected to be a tout to any "Court, Judge, Magistrate or Officer entitled to 
cwisult it under clause (iv) or clause (v) or clause (vi), as the case may be, 
for such action as such Court, Judge, Magistrate or Officer may deem fit to take 
under this section, 

(viii) Every Committee shall function solely in an advisory capacity and 
its opinion or report shall not be binding in any way on any Court, Judge, 
Magistrate or Officer ” : and 

(d) after sub-section (6), the following sub-section shall be added, 
namely : — 

"f?) To) If the offence referred to in sub-section (6) is alleged to have 
been committed by any perscm, the authority by which his name was included in 
the list of touts shall also be competent, notwithstanding anything contained in 
the Code of Criminal Procedure, 1898, to take cognizance of and try such offence 
and sentence such person if found guilty. 

(b) Any person sentenced under clause (o) by any authority other than 
the High Court may, notwithstanding anything contained in the Code of Criminal 
Procedure, 1898, appeal — 

fi) in case he is sentenced by a District Munsif or Sub-divisional Magis- 
trate to the authority to which appeals ordinarilv lie from decrees, sentences or 
orders passed by such Di.strict Munsif or Sub-divisional Magistrate; and 

fii) in other cases to the High Court. 

(c) The provisions of Chapter XXXI of the Code aforesaid shall, so far 
as they are applicable, apply to appeals under clause (b) and the appdlate 
authority may alter or reverse the fiinding or reduce or reverse the sentence 
appealed against.” 


THE LEGAL PRACTITIONERS (WOMEN) ACT (XXIII OF 1923). 

[2nd April, 1923. 

An Act for the removal of doubts^ regarding the right of women to be enrolled 
and to practise as legal practitioners. 

Whereas it is expedient to remove certain doubts which have arisen as 
to the right of women to be enrolled and to practise as legal practitioners; It 
is hereby enacted as (ollows : — 


Short title and extent. 


1. fl) Tliis Act may be called The Legal 
,, Practitioners (Women) Act, 1^3. 

tan andthe SoShllPaJ^nal"'*'''^^ including British Baluchis- 


Definition. 


,^* "L^l practitioner” means a 

legal practitioner as defined in section 3 of the Legal 
Practitioners Act, 1879. 


3. Notwithstanding ^jrthing emtained in any enactment in force in 
Women nnt tn K» , British India or in the Letters Patent of anv High 
Hfied by reason onl^'of ™ Order made under or in pur- 

sex. suance of any such enactment or Letters Patent, no 

Act sWl, to 



S. 4] The Legal Peactitioners (Fees) Act (XXI of 1926). 797 

THE LEGAL PRACTITIONERS (FEES) ACT (XXI OF 1926).^ 


Year. 

No. 

Short title. 

Amendment. 

1986 

XXI 

The Legal Practitioriers 

Repealed in part, XII of 1927. 



(Fees; Act, 1926. 


. 



• 


{2Bth March, 1926. 

An Act to define in certain cases the rights of legal praclitioners to sue for their 
fees and their liabilities to be sued in respect of negligence in the discharge 
of their professional duties. 

_ Whereas it is expedient to define in certain cases the rights of legal 
practitioners to sue for Aeir fees and their liabilities to be sued in respect of 
negligence in the discharge of their professional duties; It is hereby enacted as 
follows : — 


Short title, extent and 1. (1) This Act may be called The Legal 
commencement PRACTITIONERS (Fees) Act, 1926, 

(2) It is extends to the whole of British India. 

(3) It shall come into force pn such date* as the Central Government 
may, by notification in the Official Gazette, appoint. 


Interpretation. 


2 . For the purj^es of this Act unless there is 
anything repugntmt in the subject or context, — 

(а) “legal practitioner” means a legal practitioner as defined in section 3 
of the Legal Practitioners Act, 1879; and 

( б ) a 1^1 practitioner shall not be deemed to "act” if he only pleads, or 
to agree to “act” if he agrees only to plead. 


3. Any legal practitioner who acts or agrees to act for any person may 

by private agreement settle with such person the ten^ 
Agreement for engage- jjf yg engagement and the fee to be paid for his 
ment of legal practitioner. professional services. 

4. Any such legal practitioner shall be entitled to institute and maintain 


LfSlGI’* 

iFor Statement of Objects and Beasons^ 
•see Gmette of Indict, 1926, Part V, p. 19. 

2 This Act was brought into force on 1st 
June, 1926. See G<Miette of 1926, 

Part I, p. 514. 


Secs. 3 and 4. — A legal practitioner can 
not only by private agreement settle mth 
a client the terms and fee but ^so s^ue for 
his fee due under that agreement and the 
former cannot be said to stand in any confi- 
dential relation towards the latter in view 
of the plain language of secs. 3 and 4. Such 
a private agreement can be impugned like 
any other contract and in case the agree- 
ment is avoided then the fee would have to 
be computed according to the rules for the 
time being in force as provided in sec. 4. 
132 1.0. 719=1931 R 104. Where the fee 
payable is not settled with the client under 
sec. 3 then under sec. 4 the pleader is entit- 
led only to euc^ fee as woidd come to on 
computation, in accordance with the law for 


the time being in force in regard to the com- 
putation of the costs to be awarded to a 
party in respect of the fee of his legal prac- 
titioner. 1931 P. 137=131 LG. 542. Where 
client engaged a pleader and filed a vakalat- 
nama in his favour but it was not sign^ by 
the pleader, the pleader is entitled to his re- 
muneration for the work done by him on the 
principle of quantum meruit, 1931 P. 137= 
131 1.0. 542. When there are several gen- 
tlemen retained by a client in the same 
vakalatnama, each of the valdls is entitled 
to claim hisr <dient the full fee stipulated 
for by him and not merdy a share in the 
single fee allowed as against the losing 
party. (38 1.0. 210. Poll.; 7 C.W.N. 300. 
Not foil.) 1931 P. 137=131 1.0. 542; 18 
Pat. 213=20 Pat.L.T. 352. 

Sec. 4. — The right of a Banister-at-Law 
to appear in the High Court in the Courts 
subordinate to it arises from his enrolment 
as an Advocate and not otherwise. The 
peculiar position of a Barrister-at^Law in 
England disappears here on bis enrolmeoit 
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Right of legal practi- proceedings for the recovery of any fee due to 

tioner to sue for fees. under the agreement, or, if no such fee has been 

. ^ _ settled, a fee computed in accordance with the law 

for me time being in force in regard to die computation of the costs to be 
awarded to a party in respect of the fee of his legal practitioner. 

5. No legal practitioner who has acted or agreed to act, shall, by reason 
. . . f , , .. only of being a legal practitioner, be exempt from 

tionS “ liability to be sued in respect of any loss or injury 

due to any neghgence m the conduct of his 

profesaonal dudes. 

Repeals 6. [Repealed by the Repealing Act, XII of 

1927.] 


THE LEGISLATIVE MEMBERS EXEMPTION ACT (XXII OF 1925.) 
[The whole of this Act was repealed by Act I of 1938.'] 

\ 

THE LEPERS ACT (III OF 1 898),^ 

Year. No, Short Title. Amendments. 


1898 


III 


The Lepers Act, 1898. 


Rep. in part Act I of 1903. 

Amended Acts XIII of 1903 ; Act XXII of 1930. 


[4th February, 1898. 

'An Act to provide for the segfegation and medical treatmet^ of pauper lepers 
and the control of lepers follomng certain callings. 

Whereas it is expedient to provide for the segre^tion and medical 
treatment of pauper lepers and the control of lepers following certain callings; 
It is hereby enacted as follows : — 

Title, extent and com- 1- (1) This Act may be called The Lepers 
mencement. ACT. 1898. 


LEG. REF. 

^For Statement of Objects and Reasons, 
see Gazette of India, 1896, Pt. V, p. 231; for 
Report of the Select Committee, see ibid,, 
1898,1 Pt, V, p. 7; and for Proceedings in 
Council, see ibid., 1896, Pt. VI, p. 227; ibid., 
1897, Pt. VI, p. 248 and ibid., 1898, Pt, VI, 
pp. 10 and 18. 

The Act has been declared in force in 
Upper Burma (except the Shan States) by 
the Burma Laws Act. 1898 (XIII of 1898), 
see sec. 4 (1) and First Schedule. 

The Act has been declared in force in Ara- 
kan Hill District, by Regulation I of 1916, 
S. 2, see Burma Code, Vol. I; in the Par- 
gana of Manpur with modifications under 

as an Advoeatei his rights, duties and das'* 
abilities are the same as those of any other 
non-Barxister Advocate. He see tiie 
client, settle his fees, and act with 

or without the intervention of a solioitor. 
A Bamster practising as an Advocate in 
the High Court can accordingly sue his 
client for recovery of fees due. (25 A* 509. 
over.) 55 A. 670=1933 A-T..y , 451=1935 


A. 417 (F.B.). There is no provision in 
the O.P. Legal Practitioners’ Fees Buies 
for the case in which a pleader who has 
been engaged in the suit iti^ is re-engaged 
by the assignee decree-holder and no 
pleader’s fee can be allowed in execution 
afredi. 144 XO. 379=1933 N. 360. Where 
several pleaders are engaged by a pai^, in 
the absence of any special agreement, each 
pleader is entitled to his fees np to the full 
fee assessed at the hearing. It is not the 
rule that all of them should decide among 
them a single hearing fee. 18 Fat 213= 
20 Pat.L.T. 352; 1931 Pat 137. Where 
no fee had been settled by agreement, the 
1^1 practitioner would be entitled to his 
legal fees and not merdy to & reasonable 
remuneration. 167 1.0. 605 (1)=1937 N. 
32, Where a party agrees to pay his 
Advocate a patieular fee for a particular 
case, the Advocate is entitled to sue for the 
full fee, though owing to the collapse un- 
expectedly of the opposite side’s case, the 
Adveate had not to do that quantity of 
work originally esipected of him. 1942 N, 
luJ. 225* 
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(2) It exteads to the whole of British India, inclusive of * * British 
Baluchistan, the Sonthal Farganas and the Pargana of Spiti ; but 

( 3 ) It shall not come into force in any part thereof until the Provincial 
Government, as hereinafter provided, has declared it applicable thereto. 

(4) The Provincial Government may, by notification* in the Official 
Gaz^®i a^pply this Act or any part thereof to the whole or any portion of the 
territories for the time being under its administration** * . *. 

Definitions. 2 . In this Act, unless there is anything repug- 

nant in the subject or context^ 

^ ^ ( 1 ) “lq)er” means any person suffering from any variety of leprosy 
I 

( 2 ) "pauper l^er” means a leper — 

(o) who publicly solicits alms or ^qposes or exhibits any sores, wounds, 
bodily ailment or deformity with the object of exciting charity or of obtaining 
alms, or 

(b) who is at large without any ostensible means of subsistence; 

(3) “leper asylum” means a leper aqrlum appointed under section 3; 

(4) "Board” means a Board constituted under section 5; and 

(5) "District Magistrate” includes a Chief Presidency Magistrate. 

•[3. The Provincial Government may, by notification^ in the Official 
. Gazette, appoint any place to be a leper asylum if it 

Pmvb^l « f arrangements have been 

ernment made or will bd made for the accommodation and 

medical treatment of lepers therein, and may, 1 ^ a 
like notification, specify the local areas from which lepers may be sent to sudi 
asylum.] 


4. Subject to any rules which may be made under section 16, the Pro- 

. . vincial Government may appoint any Meffical Officer 

torlT”S^s Md Gover^ent or other qujified medical m^ to 

intendents of Asylums. be an Inspector* of Lepers and any ijerson to be a 

Superintendent® of a Leper Asylum, with such estab- 
lishment as may, in its opinion, be necessary, and eveiy Inspector or Superin- 
tendent so appointed shall be deemed to be a public servant 

5. The Provincial Government shall constitute for every Iqier asylum 

f Tj j appointed tmder section 3 a Board® consisting of not 

Cousbtubon of Board. lesVthan three members, one of whom at l^t shall 

be a Medical Officer of the Government. 

6 . ( 1 ) Within any local area which has been ^>edfied under section 3 

Arrest of pauper lepers police-c^cer *®[or My offier person specially 

* empowered by the Provincial Government by order 
in writing in this behalf] may arrest without a warrant any person who appears 
to him to be a pauper leper. 

(2) Such police-officer ^®[or other person] shall forthwith take or send 
the person so arrested to the nearest convenient police-station. 


LEG. REF. 

sec. 2 of the Manpur Laws Regulation, 1926 
(11 of 1926). 

It has been declared in force in the Sonthal 
Parganas, see Regulation III of 1872, sec. 
3, as amended by Regulation III of 1896, sec. 
3. This Act has not yet been brought into 
force in the Madras Presidency. 

^■2 The words “Upper Burma" were repeal- 
ed by the Burma Laws Act, 18^ (XIII of 
1898), see the Fifth Schedule. 

®For notifications under this sub-section, 
see different Local Rules and Orders. 

* Omitted by s. 2 of the Lepers (Amend- 
ment) Act, 1920 (XXII of 4920). 


5 Omitted by sec. 3, ibid. 

« This section 'w'as substituted by sec, 4 of 
the Lepers (Amendment) Act, 1920 (XXII 
of 1920). 

^For notifications under this section, see 
different Local Rules and Orders. 

*For appointment of such Inspectors and 
Superintendents, see different Local Rules 
and Orders. 

®For notification constituting . such 
Boards, see different Local Rules and 
Orders. 

These words were inserted by sec. 5 of 
the Lepers (Amendment) Act. 1920 (XXII 
of 1920) • 
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Person arrested how to 
be dealt with. 


7. Every person brought to a police-statitMi 
under the last forgoing section shall, without un- 
necessary delay, be tal^ before an Inspector of 
Lepers, who, — 


(a) if he finds that such person is not a leper witUn the meaning of 
section 2, shall gpve him a certificate in Form A set forth in the schedule, where- 
upon such person shall be forthwith released from arrest; 

(b) if he finds that such person is a leper within the meaning of section 2 , 
shall give to the police-officer, in whose custody the lq>er is, a certificate in 
Form B set forth in the schedule, whereupon the lq>er shall, without unneces- 
sary delay, be taken before a Magistrate having jurisdiction under this Act. 


A (1) If it appears to any Presidency Magistrate or Magistrate of the 

Procedure with ivgard to M^strate authorised in 

pauper lepers. this behalf by the Provincial Government, upon the 

certificate in Form B set forth in the schedtJe, that 
person is a leper, and if it further appears to tihie Magistrate that the person 
IS a pauper leper, he may, after recording the evidence on the abovementioned 
pomts, and his order thereon, send the pauper leper in charge of a police-officer, 
together with an order in Form C set forth in the schedule, to a leper asylum, 
where such leper shall be detained until discharged by order of the Board or the 
District Magistrate: 


person denies the allegation of leprosy, the Ma^s- 
trate shall call and eJxamine tiie Inspector of Lepers, and shall take such further 
wdence as may be necessary to support .or to rebut the allegation that the person 
IS a kper, an^ may for this purpose adjourn the enquiry froiri time to time, 
remanding the person for observation or for other reason to such place as may 
be convenient, or admitting him to bail : 

Provided also that if any friend or relative of any person found to be 
a pauper leper shall undertake in writing to the satisfaction of the Magistratfe 
mat such pauper Iq)er shall be properly taken care of and shall be prevented 
from publicly beginning in any area specified under section 3 , the Magistrate, 
insiead of sending the leper to an asylum, may make the leper over to the care 
of such friend or relative, requiring him, if he thinks fit, to enter into a bond 
wim one or more sureties, to which the provisions pf section 514 of the Code of 
Criminal Procedure^ shdl be appficable. 

(2) If the Magistrate finds that such person is not a leper, or that, if a 
leper, he is not a pauper leper, he shall forthwith discharge him. 


Power to prohibit lepers .(1) The Provincial Government may, by 

traS«s certain notification* in the OflBicial Gazette, order that no 

t^des and doing certain shall, within any area specified under section 

.=7 axfid. of food or driric or .ny 

than a railw^ camage plying for hire other 

prohibit notification be 

tions. “ay comprise all or any of the above prohibi- 

bv this secti^Sl^A^!^Tk^^ pursuant to the powers confmed 

shall be punishable with fine which may extend to twenty rupees : 

LEG. REP ~ . 

^See now Act V *of me powers co^erred by this section, see 

*For notifications issued in exercise of Orders. 
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Provided that, when any person is accused of an ottence under this section, 
the Magistrate before whom he is accused shall cause him to be examined by an 
Inspector of T-epers, and shall not i^rocecd with the case unleas &uch Inspector 
furnishes a certificate, in Form P* set forth in the schedule, in re'^pect <»i such 
person. 

10 . ( 1 J Whenever any leper who has been com icled of an oil once punish- 

^ . . able under the last foregoing section is again convicted 

coSSr * of any olFencc punishable under that section, the 

Magistrate may, in addition to, or in lieu of. any 
punishment to which such leper may be liable, require him to enicr into a bond, 
with one or more sureties, binding him to depart forthwith from the local area 
specified under section 3 in which he is, and not to enter that or any other local 
area so specified until an Inspector of Lepers shall have given him a certificate 
in Form A set forth in the schedule. 

(2) If any such leper fails to furnish any security required under sub- 
section ( 1 ), the Magistrate may send him in charge of a police-officer, with an 
order in Form* D set forth in the schedule, to a leper asylum, where such leper 
shall be detained until discharged by order of the Board or the District Magistrate. 

(3) The powers conferred by this section shall only be exercised by a 
Presidency Magistrate or Magistrate of the finst class. 

11 . Any person who, within any area specified 
Penalty on person em- under section 3 . knowingly employs a leper in any 
ploying lepers in prohibi- trade or calling prohibited by order under .section 9 
ted trade. j,hall be punishable with fine which may extend to 

fifty rupees : 

Provided that the alleged leper shall be produced before the Magistrate 
and the Magistrate shall cause him to be examined by an Inspector of Lepers, 
and shall not proceed with the case unless such Inspector famishes a certificate 
in Form B set forth in the schedule in rcsj)ecl of such alleged Iqjer. 

12. Whoever, having been sent to a leper asylum under an order of a 

Magistrate in Form C or Fomi D set forth in the 
escapet schedule, escapes from, or leaves, the asylum without 

■ the permission in writing of the Superintendent there- 

of, may be arrested ^ [without a w^arrant by any police-officer or by any other 
person especially empowered by the Provincial Government by order in writing 
in this behalf,] and upon arrest shall be forthwith taken back to the leper asylum. 

13. Two pr more members of the Board, one of whom shall be the Medi- 

cal Officer shall, once at least in every three months. 
Inspection by Board. together inspect the leper asylum for which they are 

constituted, and see and examine (a) every leper therein admitted since the last 
inspection, together with the order for his admission, and (&), as far as circum- 
stances will permit, every other leper therein, and shall ennter in a book to be 
kept for the purpose any remarks which they may deem proper in regard to the 
management and condition of the asylum and the lepers therein. 

14. Any two members of the Board, one of whom shall be the Medical 

Officer, may at any time, by an order in writing in 
Order of discharge by Form E set forth in the schedule and signed by them, 

direct the discharge from the leper asylum of any 
leper detained therein under the provisions of this Act. 

15. Any person, other than a pauper leper, in respect of whom an Inspec- 

tor of Lepers has issued a certificate, in Form B set 
Appeals. schedule, declaring him to be a leper, or 

has refused to issue a certificate in Form A set forth in the schedule, may ap- 


LEG. REF. 

1 These words were substituted by sec. 6 
Ck C M.-I— 101 


of the Lepers (Amendment) Act, 1920 (XXH 
on020). 
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peal agaiubt the issue oi* refusal of any such certificate to such ofi&c^^ as may 
be appointed by the Provincial Grovemnient in this behalf, and the decision of 

such officer shall be final. , 

16. The Provincial Government may, by notifi- 

Poorer of the Provtm-ial cation in the Official Gazette, m^e rules* generally 

Govcnwncnt to make ruk"-. for carrying put the purposes of this Act, and in 

particular — . .. i • 

(a) for the guidance of all or any of the officers discharging any duty 

under this Act ; and . , 

(b) for the management of, and the maintenance of disaphne in, a Iq>er 

asylum. Notwithstanding anything in any enact- 

Power lu iooal mcnt with respect to the purposes to which the funds 

to I'unils aii'i ajiiiro fyj- otlier property of a local authority may be appli- 

vriatf iitofierij t.. av*nni'. ^d, any local authority may — 

(a) establish or maintain, or establish and maintain, or contribute to- 
ward.s the cost of the establishment or maintenance or the establishment and 
mmntenance of, a leper asylum either within or without the local limits of such 

local authoriti* ; ... 

{ b) with the previous .sanction of the Provincial Government and subject 
to such' conditions as that Government may prescribe, appropriate any immov- 
able property vested in, or under the control of, such body, as a site for, or for 
use as, a leper asylum. , „ 

18. No suit, prosecution or other legal proceedmg shall lie against any 
„ . officer or person in respect of anything in good faith* 

done or intended to be done under, or in pursuance 
of, the provisions of this Act. 

^[19. The ®[ Provincial Government] may, by notification® in the Official 
^ T .. Gazette, direct that any leper or class of lepers, with 

respect to whom an order for segregation and medical 
treatment has been made by a Magistrate having 
jurisdiction within "[any Indian State] may be sent to any leper asylum ®[in 
the Province] specified in such order; and thereupon the provisions of this Act 
and of any rules made thereunder shall, with such modifications not afferfng 
the substance as may be reasonable and necessary to adapt them to the subject- 
matter, apply to any leper sent to a leper asylum in pursuance of such notifica- 
tion as though he had been sent by the order of a Magistrate having jurisdiction 
under this Act. 


SCHEDULE. 

A . — Certificate. 

(Section 7.) ' 

T, the uiidersip^ned (Iirrr enter jiame and official designation), hereby certify that I 
on the day of at personally examined (here 

enter name af person examined), and that the said is not a leper as defined 

by the Lepers Act, 1898- 

Given under niy hand this day of 189 . 

XSigmiureJ) 

Inspector of Lepers. 


LEG. REF. 

* The Principal of the Medical College, 
Calcutta, is the officer appointed for Bengal, 
.\Y^ Ben. R, and O. ; and the Commissioner 
of Thirhut for the asylum at Muzaffarpur, 
see Calcutta Gazette, 1909, Pt. T, p. 959. 

- For rules made in exercise of the powrs 
conferred by this section, sec different 
Local Rules iind Orders. 

® As to definition of good faith, see sec. 3 
(20) of the General Qauses Act, l^ (X of 
.1897). 


* Added by the Lepers (Amendment) Act, 
1903 (XIIT of 1903), sec. 2. The original 
sec. 19 was repealed by the Repealing and 
Amending Act, 1903 (I of 1903). 

® Substituted for (iovemor-General* in 

Councir by A.O., 1937. 

®For a notification under this section, see 
Gazette of India, 1919, Pt. I, p. 1931, and 
Gen. R. and O., Vol. Ill, p. 240. 

^Substituted for the territories of any 
Native Prince, etc.* by A.O., 1937. 

® Inserted bv Ibid. 
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B.— Cut'lIFUVlI-. 

CS\\-tioii 7.) 

I, the undersigned {here enter name and offiital dealjiiatlm), hereby ct‘rtii\ that I 
on the day of at personal!;, examine,! {here 

enter fiame uf leper) ^ and that the said is a leper as dciined bv 

amel Act, 1898, and that 1 have formed this opinion on the i llowing ground^, 

{Here state the grounds.) 

Given tmder my hand this day of 1^9 . 

Sigmture.) 
hrspector of Lepers. 


C.— Warrant of Detention. 


{Section 8.) 


To 


The Superintendent of the Leper Asylum at 
Whereas it has been made to appear to me that {mme and description) U a paupt'r 
leper as defined in the Lepers Act, 1898. 

This is to authorise yuu, the said Superintendent, to receive the said 

liim 

into your custody together with this order and safely to keej) in the said asylum inilil 


he 


her 


she 


-•shall be discharged by order of the Board or the District Magistrate. 


Given under my hand and the seal of the Court this 
189 . 


I). — ^Warrant of Detention. 


day of 
(Signature.) 
Magistrate. 


(Section 10.) 


To 

The Superintendent of the Leper Asylum at 

Whereas (name and description) has this day been convicted by me of an offence 
punishable under section 9 of the Lepers Act, 1898, and whereas it has been proved before 
me that the said (^lame and description) was previously convicted of an offence punishable 
under the same section ; 

This is to authorise you, the said Superintendent, to receive the said 

him 

into your custody together with this order and ^safely to keep in the said asylum until 

her 


he 

shall be discharged by order of the Board or the Districi Magistrate. 

she 


Given under my hand and the seal of the Court this day of 

189 . (Sigmture.) 

Magistrate. 


E.— Order of Dischar(;e by Board.^ 

(Section 14.) 

To 

The Superintendent of the Leper Asylum at 

Whereas (name and description) was committed to j^our custody under an order 
dated the day of 189 and there have appeared to us 

he 

sufficient grounds for the opinion that can be released without hazard or inconvenience 

to the community : she 

This is to authorise and require you forthwith to discharge the said (mme) from 
your custody. 

Given under our hands this day of 189 . 

tio - * ’ ' (Signatures) 

Members of the Asylum Board, 


LEG. BEi*. District Magistrate Cor orders of discharge 

1 A corresponding form may be used by the is.sued under sec. 10 (2). 
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Clauses. 

* * * + 
Crivmal Jurisdiction. 

TT- 1 Ordinal % original jtiri<tdiction of the 
Hiah Court. 

Jurisdiction as to pcrMiits. 

17, Kxtranrdinary original criminal juris- 
dtclion. 

^ 18. No ajjijcai from Hiah Court exerci- 
sing original juTisdiction. 

Court may reserve iioinls of law. 

19. High Court to review cases on points 
Ian reserved h\' one or more Judges of 
the said High C un. 

^1. Appeals from Criminal Conrls in the 
FTovinees. 


Clauses. 

21. Hearing of referred cases, and revi- 
«;ion of criminal trials . 

22. High Court may direct the transfer 
of a case from one Court to another. 

Act under which pwiishmmfs to be inflicted. 

23. Indian Penal Code. 

24. Judges may be authorized to sit in any 
places hy way of circuit, or special commis- 
Mon. 

si. * * * 

Criminal Procedure. 

2Q. Regulation of proceedings. 

* * Jit 

Appeals to Privy Council. 

32. Appeal in criminal cases, etc. 


Criminal Jurisdiction. 

15. Aiul We do further ordain that the said High Court of Judicature, 

.Ordinary original juris- North-Westem Provinces, shall have ordinary 

diction of* the High Court, original criminal jurisdiction in respect of all such 

T y ^ T-. . P^sons within the said Provinces as the High Court 

Jucli^ture at Fort William in Bengal, shall have criminal jurisdiction over 
at me date of the publication of these presents; and the criminal jurisdiction 
1 f mentioned High Court over such persons shall cease at such 

(are.* Provided, nevertheless, that criminal proceedings which shall at such 
aaie ftave been commenced in the said last mentioned High Court shall continue 
as if these presents had not been issued. 

16. And We do further ordain that the said High Court of Judicature, for 
/iirisdiction as. to person.^. the North-Westem Provinces, in the exercise of its 

^ 1 i * 11 ordinary original criminal jurisdiction, shall be em- 

pou ered to trj' ail pt.Tsons brought befofe it in due course of law. 

17. .^nd We do further ordain tliat the said High Court of Judicature, for 
Extraordinary original Xorth-Westem Provinces, shall have extraordin- 

criminal juriisdiction. Original criminal jurisdiction over all persons re- 

, . . . sliding in places within the jurisdiction of any Court 

now subject to the supenntendence of the Sudder Nizamut Adawlut and shaU 
have authority to try at i^ts discretion any such persons brought before it <Mi 
^rges preferre^ by any Magistrate or other officer specially empowered by the 
Government tn that behalf. f « j- 

18. And We do further ordain that there shall be no appeal to the said 
No appeal from High H*Sh Qjurt, from any sentence or order passed or 


Court exercising 
jurisdiction. 

Courts may 
jHjints of law.. 


original 


reserve 


made in any criminal trial before the Coiuiis of 
original criminal jurisdiction, which may be constitut- 
ed by one or more Judges of the said High Court. 
_ But it shall be at the discretion of any such Court to 

reserve any point or points of law for the opinion of the said TTigh Court 

19. And We do further ordain that, on such pmnt or points of law being 


12 A.W.N. 236. Jurisdiction 
ot High Court--Hmdu joint family— Aimli- 
catiou for appointment of guardian of pro- 


perty— Maintainability. 
aho 26 A.L.J. 595. 


112 I.C. 873. S'ae 
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so reserved as aforesaid, the said High Court shall 
High Court to review,* have full power and authority to review the case, or 

uecessarv, jiml finally deter- 
Judges of the said High points of law, and thereupon i«> 

Court. alter the sentence passed by the Court of oriffinal 

jurisdiction, and to pass such judgment and sentence 
as to the said High Court shall seem right. 

20. And We do further ordain that the said High Court of Tudicaturc, for 

Appeals from Criminal the North-Western Provinces shall ^ of 

Courts in the Provinces. Appeal from the Cnmmal ( ourls^ of the said Provin- 
ces and from all other Crourts from which there 
now- an appeal to the Court of Sudder Nizamut Aclawlut for the said Provinces, 
and'slull exercise appellate jurisdiction in such cases as are subject to appeal to 
the said Court of Sudder Adawlut by virtue of any law now in force. 

21. And We do further ordain that the said High Court shall be a Court 

„ . . r ^ reference and revision from the Criminal Courts 

caseriSrf revision 'o?‘’crf. to its appellate jurisdiction and shall have 

minal trials. power to hear and determine all such cases referred 

to it by the Sessions Judges or by any other officers 
now authorized to refer cases to the Court of Sudder Nizaniul Adawlut of the 
North-Western Pipvinces. and to revise all such cases tried by any officer or 
Court possessing criminal jurisdiction, as are now subject to reference or to 
revision by the said Court of Sudder Nizamut Adawlut. 

22. And We do further ordain that the said High Court shall hiive jr^ower 

rr- t n , j- direct the transfer of any criminal case or appeal 

iiif'&aStr^oiTLst^hom 9^?^ to any other Court of equal or supe- 

one Court to another. por jurisdiction, and also to direct the preliminaiy' 

investigation or trial of any criminal case by any 
officer or Court otherwise competent to investigate or trj^ it, though such case 
belongs in ordinary course to the jurisdiction of some other officer or Court. 

Act under which punishments to he inflicted. 

23. And We do further ordain that all persons brought for trial befoi*e the 

Indian Penal Code. Judicature for the North-West«^ 

Provinces, either in the exercise of its onginal juns- 
dicti(m, or in the exercise of its jurisdiction as a Court of appeal, reference or 
revision, charged with any offence for which provision is made by Act No. XTA" 
of 18^, called the “Indian Penal Code”, or by any Act amending or excluding 
the said Act which may have been passed prior to" the publication of these pre- 
sents, shall be liable to punishment under the said Act or Acts, and not other- 
wise. 

24. And We do further ordain that whenever it shall appear to the 
Lieutenant-Governor of the North-Western Provin- 
ces, subject to the control of the Governor-General in 
Council, convenient that the jurisdiction and power by 
these Our Letters Patent, or by the recited Act, 
vested in the said High Court, should be exercised in 

any place within the jurisdiction of any Court, now subject to the superinten- 
dence of any Sudder Dewanny Adawlut or the Sudder Nizamut Adawlut of the 
North-Western Provinces, other than the usual places of sitting 6f the said 
High Court, or at several such places by ^vay of circuit, the proceedings in cases 
before the said High Court, at such place or places, shall be regulated by any 
law relating thereto which has been or may be made by competent legislative 
authority for India. 


Judges may be authorized 
to sit in any places hy way 
of circuit or special com- 
mission. 


Ql 22L — ^A. village panchayat Court is a 
Court for purposes of Cl. 22 and the High 
Court has got the power to transfer procee- 


dings pending in one such Court to another. 
21 A.L.J. 925=46 A. I67=83'I.C. 350= 
A.T.R. 1924 All. 265. 
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* * * • * *.* * 
Critnvtal Procedure. - . , 

29. And We do further ordain that the proceedings m aU cnminal «ses 
which shall be broi^ht before the said High <^int, 
Regulation of proceed- jjj the exercise of its ordinary original criminal juris- 
mgs. diction, shall be regulated by the procedure and prac- 

tice which was in use in the High Court of Judicature for Fort William in 
Bengal, immediately before the publication of^ these presets, subject to any 
law which has been or mav be made in relation thereto by comprtent legisla- 
tive authoritv for India: and that the proceedings in all other cnimnal cases 
shall be remilated by the Code of Criminal Procedure, pr«cri^d an Act 
passed by the Governor-General in Council, and being Act No. XXV of 1861, 
or by such further or other laws in relation to criminal procedure as may have 
been or mav be made bv such authority as aforesaid. 

‘ sH 

* .. Appeals to Privy Couttcil. 

" 32 And We do further ordain that, from any judgment, order or sentence 

of the said High Court of Judicature for the North- 
Appeal in criminal cafes 'w'fgtem Provinces, made in the exercise of original 

criminal juris^ction. or in any criminal case where 
am- point or points of law have been reserved for the opinion of the smd High 
Court in manner hereinbefore prorided, by any Court which has exercised ori- 
gnal jurisdiction, it shall be lawful for the person aggrieved by sue* judgment, 
order or sentence to appeal to Us, Our heirs or successors in Council: Prorided 
the said High Court shall declare that the case is a fit one for such appeal and 
under such conditions as the said High Court may establish or require subject 
always to such rules ^d orders as We may, with the advice of Our Privy Coun- 
cil, hereinafter make in that behalf. 


THE LETTERS PATENT (MADRAS, BOMBAY AND CALCUTTA). 


CONTENTS. 


Clauses. 
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Crumnal Jurisdiction. 
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— As the Letters Patent for Madras, Bombay and Calcutta are all in very similar 
terms the Letters Patent Madras, is given as the main one, and the differences in the 
wording of the other two Letters Patents indicated within square brackets:] 

3|e 4$ 4c 4c 4c 4: 4: 4: 

Criminal Jurisdiction. 

22. And We do further ordain that the said HijJi Court of Judicature at 
^ • • 1 • Madras, [Bombav] shall have ordinary original 

dtSra”^PthffS criminal jurisdiction, wit^^ the local limits* of its 

ordinary onginal avil junsdiction, and also in res- 
pect of all such persons, beyond such limits, over whom the said High Omit of 

Cl. 22: Calcutta Cases. — Sec. 106 of 'Patent and the Hig^h Court derives a parti- 
the Government of India Act leaves the de- cular ori^nal criminal jurisdiction from 
finition of the High Courtfs original cri- cl. 22, Letters Patent. It is within the 
m im i jurisdiction to be made by the Letters power of the Indian Legislature to alter and 
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Judicative at Madras, [Bombay] shall have criminal jurisdiction at the date of 
the publication of these presents. 

23. And We do further ordain that the said High Court of Judicature at 
Jurisdiction as to persons. Madras, [Bombay], [Fort William in Bmgal] in the 

exercise ot its ordmaiy on^nal rnnmiril jtirisdiclion, 
shall be empowered to try all persons brot^ht before it in due course of law. 

24. And We do further ordain that the said High Court of Judicature at 

Madras, [Bombay], [Fort Willi.mi in Bengal] shall 
]^trwrdinao’ _ original j^ave extraordiiiarj’ original criminal jurisd'etion over 
criminal jurisdiction. persons residing in places within the jurisdiction of 

any Court now subject to the .superintendence of the said T-Iigh Court, and shall 
have authority’ to tiy at its discretion ant* such persons brought before it on 
charges preferred by the Advocate-General, or by anv Magistrate or other officer 
speedily empowered by the Goa-emment in that beh.ilf. 

25. And We do further ordain that there shall be no .appeal to the said 

High Court of Judicature at iMadras, [Bombay], 
No appeal from High [Fort William in Bengal] from any sentence or order 
Court ^ercising original passed or made in anv criminal trial before the Courts 
jurisdiction— Court may re- original criminal jurisdiction which mar be cons- 
serve points of law. ^ 

one or more Judges of the said High 
Court But it shall be at the diserrtion of any such Court to resen-e any point 
or pwnts of law for the opinion of the said High Court. 

26. And We do further ordain that, on such point or points of law being 


amend the Letters Patent and consequemly 
withhi the Ordinance making power of tfe 
Governor-General under the Government (•! 
India Act. 37 C.W.^^^,481=A.T.R. 1933 
C 36^60 Cal. 814=142 I.C. 310. 

Cls. 24 and 29: Calcutta CAiSES.— Ex- 
traordinary criminal jurisdiction is conter- 
red on the High Court under cl. 24. Lnder 
that section however the High Court 
no power to take proceedings agamsr 
sons, one of whom is not in India at ali 
and the others are either Indian subjects 
or else residing witliin the originm juris- 
diction. 35 C. W. N. 1088. Sec also 
sFc.W.N, 78Z: 35 C.W.N. 1086. WTicre 
certain British Indian subjects resident 
within the original jurisdiction were aews- 
ed of offences committed outside Britisii 
India, the compisunt cannot be entertained 
by the High Court on its appellate side, 
cls 24 and 29 not being applicable to sucli 
a rase. 3S C. W. N. 1082. mere ffie 
Advocate-General appears on hehalt of me 
accused and does not commence proceed- 
ing under cl. 24 it cannot be said that he 
ceased to be Advocate-General and an ap- 
plication by counsel for a private party to 
be clotitied with the powers of the Adw- 
catc-General cannot be maintained. 33 C. 
W N 1082. 

0,8. 25 AND 26: Madras Cases— Rotew. 
—The judgment of a special Criminal Bench 
of the High Court constituted under sec 6 
(h) of the Criminal Law Amendment Act, 
1908, is open to review on a certificate gran- 
ted bv the Advocate-General under d. 26. 
14 I.C. 896=53 Mad. 379 (F.B.). The ex- 
pression “point of lofw^ in d. 26 means the 
same thing as matter of law in sec. 418 of 
the Cr.' P. Code. It includes such misdirec- 


tion or non-lircd^'M ai’ 

appeal acraiiNt the vrrdict r. jwry. \nd 
mi^sdirection mcludes r.of nnlv an rr^'or in 
laying down law bv whVb the iurv are 
to be glided but ahf- a defect ;n summing 
the evidence or in not <umminir it up or m 
summing it up eri-oneou-^lv. 1030 M.W.IC. 
240. \s to whether presiding Judge can 
rtp:*rvc fitiesti‘i’ point v»ap raised after 

rcadircr out charere and accused called upon 
to plead, 1936 M.W.N. 281=1936 M. 353 
■=:70 M.L.T. 6.35 (F.B.). ^ ^ 

Calct7tt\ C.\pks.— I^nclc*- ds. 2c and 26 
the Full Bench is not compehmt to order a 
fell ini but sbonld 6nallv decide flic matter 
on review. 47 Cal. 671=31 C.L.J. 402= 
24 C.W.K. 501 (F.R.). f44 Cal. 177: 2 
Bom. 61: 17 Cal. 64’. Ref.) As to right 
of appeal or revision in the case of trials 
on the Sessions side of a Hicrh Courl, rrr 
44 Cal. 723=21 C.W.N. 167. 

Cl. 26: Bombav casks.— The failure of the 
Judge to comply wi*h S 297, Cr.P.C'idc, 5_s an 
error of law which brings the case -within 
cl. 26 of the Letters Patent. But that clause 
does not entail that wherever any misdirec- 
tion is found to exist, the Court has no otv 
tion hut to set aside the verdict. 60 B, 599 
1=38 Bom. L. R. 19=1936 B. 52 (F. B). 
Although the wording of S'. 537. Cr. P. 
Code, does not apply to a case dealt with 
under cl. 26 of the Letters Patent, the 
Court ought to applv to such a rase the 
principle which underlies that section,^ that 
is, that where there has been no illeg^wity m 
the mode of trial, but some irregulanty m 
the process of trial, the High Court is not 
entitled to set aside the verdict or judgment 
unless it is satisfied that that irregijlanty has 
led to a miscarriage of justice, or lias preju- 
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so reserved as aforesaid, or on its being certified by 
High Court to review on the said Advocate-General that, in his judgment, there 
Mrtificatc of the Advocate- jg error in the decision of a point or points of law 
* decided by the Court of original criminal jurisdiction, 

or that a point or points of law which has or have been decided by the said 
Court should be further considered, the said High Court shall have full power 
and authorit}'’ to review the case, or such part of it as may be necessary, and 
finally determine such point or points of law, and thereupon to alter the sentence 
passed by the Court of original jurisdiction, and to pass such judgment and sen- 
tence as to the said High Court shall seem right 


diced the accused. 60 Bom. 599. Tr is 
clearly open to the Court to cMisider, nut so 
much what effect the misdirection ha*; upon 
its mind sitting In place of a jurj', but what 
the effcci of the misdirection was or ma^* 
have been ufjon Ihr* minds of tlie jurv- .\hidi 
fried the case; and in ^ i doing, it must as- 
sume that the jury wa'.' a reasonably com- 
petent jury, though it must remember that 
a juiy* consists of lay-men and that a mi<- 
direction may have more effect upon the 
minds of laymen than upon the mind of a 
trained Judge. 60 Bom. 599. According 
to the language of Q. 26, the High Court 
must be satisfied^ that there has been an er- 
ror in the decision of a_ point or points of 
law or that there is a point or points of law 
requiring further consideration before anj' 
question can arise of interference with the 
verdict of the |ur 3 *. To justify such inter- 
ference, the point of law in question must 
clearly be a substantial and important one 
and it must appear that there has been some 
error by which the accii'^ed has been preju- 
diced and the fair trial of the case affected. 
^ Cr.L.T. 53.^45 Bom.L.R. 2R1=A.T.R, 194 J 
150. SVe 46 B(wn. L. R, 566= 
1944 2r4 (F.B,). (Question not cov- 

hy certificate of the .\dvoratc-Gencral 
---High Court lia« no jiirisdiction to consi- 

25^) Bom.L.R. 27=W2Bom. 

71 (F.B.). 

.1 Casks. — The jxtwers of 

limited under cl. 26- 
28 C. W. N, 170=38 C. L. 7. 4II=rAIR 
W24^.257 (RB,L \\Wc a Ju4 in ht 
discretion under sec. 239, Cr. P. Code de- 
sires to try a number of accu.«!ed jointly^ it is 
not a matter for imerfcrence on a certificate 
of the Advorate-General under cl. 26. 38 
C, L, J. 309 (F.B.), A defective sum- 
ming up to the jury, unless it causes a fai- 
lure of justice is not ground for reversing 
a conviction. (Jhid.) Where there was a 
misdirection to the jury and it appeared that 
was prejudiced thereby and the 
a certificate under 
Cl. of the Letters Patent. Jield thaf tlio 
conviction must be set asid^. Per C C 

review' 

^*^<1 determine the point of 
.law reserved or certified; the word ‘there- 

accusea. _ Where improper evidence Tiac 
^en admitted the Court must consider whe- 
<i«r such evidence could possibly have cot- 


siderably influenced the minds of the jurj' 
and whether it was reasonably certain that 
the jury woit/c?, not might, have acted on the 
unobjectionable evidence if the wrongly ad- 
mitted evidence or matter had not also been 
presented to them. A.I.R. 1929 Cal. 617 
(F.B.). Per Rankin, C./.— The phrase “to 
review the case” as used in cl. 26 of the 
T-yetters Patent applies as much where a 
point of law is reserved by the trial Judge 
as vrhere the Advocate-General has given 
a certificate. I am far from saying that 
mordinatiB delay may not be a matter for 
consideration by the Advocate-General at 
t t*”® when he is called upon to consider 
whether a certificate should be granted. 
Per Jack, J„ .dissenting.— In a proceeding 
under cl. 26, the Court can examine the 
e\'idence for itself and determine without 
TCieronct to the probable verdict of a jury 
whether excluding the inadmissible evidence 
The residue is sufficient to justify the con- 
viction. The fact that a retrial cannot be 
ordered ought to make the Court careful 
to avoid setting aside a conviction on im- 
m^enal ground.?. 33 C.W.N. 1121=119 
1929 Cal. 617 (F.B.). 
Wiicre the accused w-as prosecuted for of- 
fences under Ss. 406 and 477, I. P. Code, 
but 11 appeared that the judge had misdirect- 
ed the jury on the question of law namely. 
fr ingredients forming the offence. 

Ifcld, that It was fit case for interference 
Accused acquitted. 58 Cal. 
42feA.I.R. 1931 c^. 
xm. certificate under cl. 26— 

^at should It contain. 21 C.L.J. 377 =: 
A Cr.L.j". 561 (F.B.). Once 

^^o^te-General grants a certificate 
^nrt has to deal with the case. The 
Judge as to what took 
^ l**fore him is conclusive. (Ibid.) 

/!.'• after consi- 

* watter OTd exercising his judg- 
ment, refuses a certificate it is not within the 

toTT High <^rt to issue a R^e 

to cwl upon him to show cause why he 
diould not issue a certificate. 63 C.^ 838. 

^ Advocate-General to give 
a certificate is not a matter which can^ be 

wiifc* r proceeding in the 

reyisional jurisdiction of 

rf to Lte 
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27. And We do fuTthei- ordain that the said High &>urt of Judicature at 
.Appeal from Criminal ^^adras. [Bombay], [Fort William in Bengal) .shall 

Co«rt.s in the Provinces. oe a Court of appeal from the Criminal Courts of the 
_ Presidency of Madras, [Bombay), [Bengal division 
of the Presidency ot Fort William] and from all other Courts, =ubiect tt) its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any law now in force. 

28. And We do further ordain that the said High Court of Judicature at 

1 Madras. [Bombay], [Fort William in Bengal) shall 

and rerision'^of^'^'^crimtnal Court of reference and rcvi.sion from the Crimi- 

trials. nal Courts subject lo its appellate jurisdiction, and 

/shall have power to hear and determine all such cases 
referred to it by the Sessions Judges, or by any other officers now authorized 
to refer cases to the said High Court, and to revise all such cases tried by any 
officer or Court possessing criminal jurisdiction, as are now subject to reference 
or to revision by the said High Court. 

29. And We do further ordain that the said High Court shall have power 

^T• 1 ^ 1 * . direct the transfer of any criminal case or appeal 

the TcLc froS ,9°?^ to any otheV Court of eqml or ..upe^ 

one Court to another. TK)i ^ junsdiction, and also direct the preliminary in- 

vestigation or trial of any criminal case by any officer 
or Court otherwise competent to investigate or tr\^ it though such case belongs, 
in ordinary course, to the jurisdiction of some other officer or Court. 

Crimuial Lazi.\ 

30. And We do further ordain that all persons brought for trial before 

Offenders to be punished u '■>9 Judicature _at Maxlras. 

under Indian Penal Code. [Bombay), [bort William in Bengal) either m the 

exercise of its original jurisdiction, or in the exercise 
of its jurisdiction as a Court of appeal, reference or rcri.simi, charged wdth any 
offence for which provision is made by Act X’o. XLV of 1860, called the 
“Indian Penal Code,” or by any Act amending or excluding the said Act which 
have been passed prior to the publication of these presents, shall be liable to • 
punishment under the said Act or Acts, and not otherwise. 


majorit}’ (Madhavan Nanr and Curgenven, 
//., clisseiitinp:) : — point of law referred to 
in cl. 26 of the Letters "Patent means a point 
of law submitted to and' decided by the trial 
Tuds(e or any direction as to. the law griven 
by him in the course of his summing up fo 
the jur>’.* Tlie word "decision*' cannot be 
read so’ as to cover cases where the Judge 
has never applied his mind to ^ the matter 
and has not pronounced an opinion on it,— 
All questions which have to be necessarily 
decided in a trial and which in effect have 
been decided by the Judge, though not ex- 
pressly, would fall within the meaning of 
the word “decision”. 68 M.L.J. (Supp.) 1 
(F.B,). In an enquiry following the grant 
of a certificate by the Advocate-General the 
High Court has jurisdiction to say that the 
Advocate-Gencrars certificate should not 
have been granted on the ground that there 
was no decision on a point of law involved 
in the case and if it came to that conclusion, 
the petition could straightaway be dismissed 
without any further consideration of the 
merits of the case. 68 M.L.J. (Supp.) 1 
(F.B.). 

Gls. 27 AND ?8: Bombay Cases.— Order 
of Chief Presidency Magistrate under Main- 
Cr,& M.-1— 102 


tenance Orders Enforcement Act, 1921 — 
Power of High Court to interfere in revi- 
sion. 30 Boin.L.R. 350. 

Ct.. 29: Bombay Case.s.— Bomba\ High 
(.biirt has no power to quash proceedings 
before Village Patil under the Cr. }'. Code, 
but it has such power under the Letters 
Patent. 50 l.C. 491=20 Cr.L.J. 315=21 
Brm.L.R 274 (10 Bom.L.R. 630, Rel.). 

Calcutta C.ases. — The second-half of cl. 
29 is addressed to the same subject-matter 
as the first-half. The section merely con- 
fers a power of transfer. If the High 
Court transfers the case to its file it assumes 
original criminal jurisdiction. The High 
Court has no power under this clause to* take 
proceedings against certain persons one of 
whom is not in India at all and^ others^ arc 
either Indian subjects or else residing within 
tlie original jurisdiction of the High Court. 
33 C.W.N. 1(^. Where certain British 
Indian subjects resident within the original 
jurisdiction were accused of offenoes com- 
mitted outside British India. 'Held, that the 
complaint cannot be entertained by the 
Court on its appellate side, Gs. 24 and 29 
not being applicable to such a case. 34 C. 
W.N. 1062. See also 34 C.W.N. 1086. 
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Criminal Procedure. 

38. And We do further ordain that the proceedings in all criminal cases 
which ‘Jhall be brought before the said High Court of 
Regulation oi procecii- judicature at Madras, [Bombay], [Fort William in 

Bengal] in the exercise of its ordinary original crimi- 
nal jurisdiction, and also in all other criminal cases o\er which die said High 
Court had jurisdiction immediately before the publication of these present^ 
shall be regulated bv the procedure and practice w’hich was in use in the said 
High Court immcdiatelr before such publication subject to an} law which has 
been or may be made 'in relation thereto by competent legislative authority for 
Indian'* and that proceedings in all other criminal cases shall be regulated by the 
Code of Criminal Procedure prt''cril)cd h}' an Act passed by the Governor-Gene- 
ral in Council, and k-iiiff Act Xo. XXV of 1861, or by such further or othw 
laws in relation to criminal procedure a; may Inave been or may be made by such 
autfaorit}’ as aforesaid. 


LETTERS PATENT CONSTITUTING THE HIGH COURT OF 
JUDICATURE AT PATNA. 


CONTENTS. 


Criminal hirisdktlm. 

15. Ordinary original criminal jurimlic- 
tictn of the High Court. 

16. Turisdictions a« to person?. 

17. Extra --rdinary original criminal juii<- 
iliclion. 

18. Xo appeal from High Court exercis- 
ing original jurisdiction— Court may reserve 
points of law. 

19. High Court to review cases on point'- 
of law reserved by one or more Judges 
the High Court. 

20. -Appeals from other Criminal Court? 
in the Province of Bihar and Orissa. 

* ♦ Hf * 


Clausts. 

* ♦ * * 

21. Hearing of referred cases and revi- 
sion of criminal trials. 

22. High Court may direct the transfer 
of a case from one Court to another. 

Criminal Law. 

23. Offenders to be punished under Indian 
Penal Code, 

* * * * 

Criminal Procedure. 

30. Regulation of proceedings. 

♦ ♦ ♦ ♦ 

Appeals to Privy Council. 

33. Appeal in criminal cases. 

% 

* * * 


Criminal' Jurisdiction. 

15. rVnd <Io further ordain that the High Court of Judicature at Patna 

shall have ordinary original criminal jurisdiction in 
Ordinary original crinti- respect of all such persons within the Province of 
nal jurisdiction of «lio Hv.* Biliar and Orissa as the High Court of Judicature at 
■ Fort William in Bengal had such criminal jurisdiction 

over immediately *bef ore the publication of these presents. 

16. And Wc do further ordain that the High Court of Judicature at 

T . ^ Patna, in the exercise of its ordinary original crimi- 

Jurisdictioii as to per. n.. jurisdiction, shall he empow^ered to try all persons 

brought before it in due course of law'. 

17. And We do further ordain that the High Court of Judicature at Patna 

Extraordinary original extraordinary original criminal iurisdiction 

criminal jurisdiction. all persons residing m places within the jurisdic- 

tion of any Court subject to its superintendence, and 


Cl. 35. — Order granting revocation of the Government advocate with the previous 
patent-“App^l lies. 43 C.W.N. 697. sanction of the Local Government has «dii- 
Cl. 17.— The High Court of Patna has bited an c.r oficio information. 1933 P.C. 
jurisdiction to trj' persons against whom 127=64 M.L.J, 46^142 I.C. 335 (P.C). 


Cl. 231 


Ijetters Pate:it ('Patx.'i'), 
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No appeal froiii Hiftb 
Court exercisinjaf orippiial 
iurisdiction. 


High Court lo review 
cases on points of law re- 
sented by one or more Jud- 
ges of the High Court. 


shall have authority to tty at its discretion any such persons brought before it 
on charges preferred by any Magistrate or other officer speciallv empowered by 
the Government in that behalf. 

18. And We do furllier ordain that there shall 
be no appeal to the High Court of .Tudicaim-e at Patna 
from any sentence or order passed :*r .nado bj- 
the Courts of original criminal jurisdiction nhich mav 
be constituted by one or more judgc.s of the said High Court. But it shall Iw 
■Court mav reserve points discr^ion of any such Court to resm-e any 

of law. ' point or points of law for the opinion of the said 

High Court. 

19. And We do further ordain that, on such ])oint cr points of law being 
so reser\’cd as aforesaid, the High Court of Judica- 
ture at Patna shall have full power and auihf>rily to 
review the case, or such part of it as may be neces- 
sar}% and finall}' determine such point or points of 

law, and thereupon to alter the sentence passed by the 

Court of original jurisdiction, and to pass such judgment and sentence as to the 
said High Court may seem right. 

20. And Wc do further ordain that the High Court of Judicature at 

. , . f ^ . Patna shall be a Court of Appeal from the Criminal 

nro- ^'ourts of the Province of Bihar and Orissa and from 
vince of Bihar and Orissa' Other Courts subject to its superintendence, and 

shall exercise appellate jurisdiction in such cases as 
were, immediately before the date of the publication of these presents, subject 
to appeal to the High Court of Judicature at Fort William in Bengal by virtue 
of any law then in force, or as may after that dale be declared subject lo appeal 
to the High Court of Judicature at Patna by any law made by competent legis- 
lative authority for India. 

21. And W(? do further ordain that the High Court ' of Judicature at 

Patna shall be a Court of reference and rerision from 
Hearing of referred Criminal Courts subject to its appellate jurisdic- 

tion, and shall have power lo hear and determine all 
such cases referred to it by the Sessions Judges, or 
by an}' other officers in the Province of Bihar and Orissa, who were, immediate- 
ly before the publication of these presents, authorized to refer cases to the 
High Court of Judicature ai Fort William in ^engal, and to revise all such cases 
tried by any officer or Court possessing criinmal jurisdiction in the Province of 
Bihar and Orissa, as were, immediately before the publication of these pre*^ents. 
•^ubiect to reference to or revision by the High Court of Judicature at Fort William 
in Bengal. 

22. And We do further ordain that the High Court of Judicature at 

^ ^ Patna shall have power to direct the transfer of any 

th?iSns?er"ofT«scS criminal casc or appeal from_ any Court to any other 
oiic Ojurt to another. Court of equal or supenor jurusdiction, and also to 

direct the prdiminary investigation or trial of any 
cri minal casc by any officer or Court otherwise competent to investigate or try 
it, though such case helong-s in ordinary course to the jurisdiction of some other 
officer or Court. 

Criminal Lanv. 

23. And We do further ordain that all persons brought for trial before the 

_ _ , , . ... High Court of Judicature at Patna, either in the 

P«ValS ^ercise of its original jurisffiction, or in the exerci^ 
of its junsdiction as a Court of appeal, reference or 
revision, charged with any offence for which provision is made bv Act NTo. XLV 
of 1860, called the ^'Indian Penal Code’', or by any Act amending or excluding 


cases, and revision of cri- 
minal trials. 
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the said Act which may have been passed prior to the publication of these 
presents, shall be liable to punishment under the said Act or Acts, and not 
otherwise. 

it:******* 

Criminal Procedure. 

30. And We do further ordain that the proceedings in all criminal cases 
brought before* the High Court of Jfudicature at Patna 
Regulation of proceedings, exercise of its ordinary original criminal juris- 

diction shall be regulated bv the procedure and practice which was in use in the 
High Court of Judicature 'at Fort William in Bengal immediately before the 
publication of thise presents, .subject to any law which has been or may be made 
in relation thereto by competent legislative authority for India; and that the 
proceedings in all other criminal cases shall be regulated by the Code of Ciiminal 
Procedure, being an .A.ct, No. V of 1898, passed by the C^vemor-General in 
Council, or by such further or other laws in relation to criminal procedure as 
mav have been or may be made by such authority as aforesaid. 

*' * ' * * * * * 

Appeals- to Privy Cornell. 

33, .^nd We do further ordain that from any judgment, order or sentence 
' . • , of the High Court of Judicature at Patna, made in 

\ppeal in cnmmal caM";. exercise of original criminal jurisdiction, or in any 

criminal case where any point or points of law have beoi reserved for the 
opinion of the said High Court, in manner provided by the 18th clause of these 
presents, by any Court which has exercised original jurisdiction, it shall be 
lawful for "the person aggrieved by such judgment, order or sentence to appeal 
to Us. Our heirs or .successors in Council, provided the said High Court declares 
that the ca.se is a fit one for such appeal and the appeal be made under such 
conditions as the said High Court may establish or require, but subject always 
to such rules and orders as are now in force, or may from time to time be made 
respecting appeals to Ourselves in Council from the Courts of. the Province of 
Bihar and Orissa. 


LETTERS PATENT (LAHORE). 

[9t/i February, 1919. 


CONTENTS. 


Q.AXTSIS. 

* ♦ -JE 1- 

Criminal Jurisdiction. 

15. Ordinary original criminal juri.'xdic- 
tion of the High Court. 

16. Jurisdiction as tn persons, 

. Extraordinary original criminal juri"- 
diction. 

18. No appeal from High Court exercis- 
ing original jurisdiction. 


CUM^SKS. 

19. High Court to review cases on points 
of law reserved hy one or more judges of 
Hieh Court. 

20. Appeals from other Criminal Courls 
in the Provinces of Punjab and Delhi. 

21. Hearing of preferred cases and revi- 
sion of criminal trials. 

22. High Court may, direct the transfer 
of a case from one Court to another. 


Cr* 33 : Construction and scope— Crimi- 
nal CASE — ^Leave to appeal — Grant of. — 

The matter of appeals to His Majesty in 
Council from decisions of the High Court 
limited by the Letters Patent under which 
the High Courts jurisdiction is exercised. 
While Cl. 31 of the Letters Patent referi, to 
civil appeals, the matters of criminal appeals 
is dealt with by Q. 33. The wording of Cl. 
33 is very precise and must be strictly cons- 
trued. Under that clause there is a right of 


appeal from any judgment or order or sen- 
tence made in the exercise of original 
cnmmal jurisdiction. Leave to appeal is 
also granted when a point or points of law 
^en reserved for the opinion of the 
manner provided by Q. 
18. When the case does not fall under 
either of these two categories, there is no 
right of appeal. 14 P. 318=155 I.C. 577= 
15 Pat.L.T. 833=1935 P. 66. 



Cl. 20] 

Clauses. 


Criminal La-jj, 

23. Offenders to be punished iimler 
Indian Penal Code. 


I-rttf':ks Patknt (I.ahoek). 
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Crimhuil Procedure, 
ke^iulation of Proceedings. 

■it -r 

Appeals to Privy Coiinjit. 
31. Appeal in rriminal caH‘S. 


Criminal Jurisdiction . 

15. And We do further ordain that the High Court of Judicature at 

. Lahore shall have ordinary* original criminal juiisdic- 

nai rcspcct of all such persons within the Provinces 

g^junsdictioa of the High p^i 

Punjab had such criminal jurisdiction over immedi- 
ately before the publication of these presents. 

16. And We do further ordain that the High Court of Judicature «t Lahore 
in the exercise of its ordinary original criminal juris- 
diction, shall be empowered to try all persons brought 

before it in due course of law. 

17. And We do further ordain that the High Court of Judicature at 

Extraordinary original .shall have extraordinaty original criminal 

criminal jurisdiction, jurisdiction over all persons residing m places within 

the jurisdiction of any Court subject to its superinten- 
dence, 2 ind shall have authority to try at its discretion any such persons brought 
before it on charges preferred by any Magistrate or other officer specially em- 
powered by the Government in that behalf. 

18. ““ 


Jurisdiction as to persons . 


And We do further ordain that there shall be no appeal to the High 
Court pf Judicature at Lahore from any sentence or 
order passed or made by the Courts of original 
criminal jurisdiction which may be constituted by one 
or n;ore Judges of the said High Court. But it shall 
be at the discretion of any such Court to reserve any 
point or points of law for the opinion of the said 

High Court. 

19. And We do further ordain that, on such point or points of law being 
so reserv^ed as aforesaid, the High Court of Judica- 
ture at Lahore shall have full power and authority to 
review the case, or such part of it as may be neces- 
sary, and finally detennine such point or points of 
law, and thereupon to alter the sentence passed by the 
Court of Original Jurisdiction, and to pass such judgment and sentence as to 
the said High Court may seem right. 


No appeal from High 
Court exercising original 
jurisdiction. 

Court may reserve poinis 
of law. 


High Court to review 
cases on points of law reser> 
ved by one or more Judges 
of the High Court, 


20 . 


And We do further ordain that the High Court of Judicature at 
Lahore shall be a Court of appeal from the Criminal 
Courts pf the Provinces of the Punjab and Delhi and 
from all other Courts subject to its superintendence, 
and shall exercise appellate jurisdiction in such cases 
as were,' immediately before the date of the publica- 
tion of these presents, subject to appeal to the Chief Court of the Punjab by 
virtue of any law then in force, or as may after that date be declared subject to 
appeal to the High Court of Judicature at I-ahore by any law made by comper 
tent legislative authority for India. 


Appeals from other 
Criminal Courts in the Pro- 
vinces of the Punjab and 
Delhi. 


Cl. is. — ^A ccording to the Letters Patent no original criminal jurisdiction to tnr ai^y 
the original criminal jurisdiction of the person except European British subjects. 

Lahore High Court is co-extensive with that 115 I.C. 428=1929 Lah. 217- 

of the Chief Court of the Punjab, which had 
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21. And We do further ordain that the High Court of Judicature at Lahore 

shall be a Court of reference and revision from the 
Heanng t>i n-ferrtil csibcs Criminal Courts subject to its appdlate jurisdiction, 

shall have power to hear and determine aU such 
cases referred to it by the Sessions Judges, or by any 
other officers in the Provinces of the Punjab and Delhi who were, immediately 
before the publication of these presents, authorised to refer cases to the Chief 
Court of the Punjab and to revise all such cases tried by any officer or Court 
possessing criminal jurisdiction in the Provinces of the Punjab and Delhi, as 
were, immediately before the publication of these presents, subject to 
reference to or revision by the Chief Court of the Punjab. 

22. And We do further ordain that the High Court of Judicature at 
Lahore shall have power to direct the transfer df any 
criminal case or appeal from any Court to any other 
Court of equal or superior jurisdiction, and also to 
direct the preliminary investigation or trial of any 

criminal case by any officer or Court otherwise competent to investigate or try 
it, though such cases belongs in ordinary course to the juirisdiction of some other 
officer i>r Court. 


High Court may direct 
the transfer of a ca?c r»’oni 
one Court to anotl cr. 


Criminal Law, 


23. And We do further ordain that all persons brought for trial before 
Offender to be punished Judicature at Lahore, either in the 

under Indian Penal Code. exercise of lU ongmal junsdiction, or in the exercise 
, . ^ of its jurisdiction as a Court of appeal, reference or 

charged with any offence for which provision is made by Act No. XLV 
of called the ‘Indian Penal Code,” or by any Act amending or excluding 
the said Act which may have been passed prior to the publication of these pre- 
sents, shall be liable to punishment under the said Act or Acts, and not otherwise. 


mgs 


Criminal Procedure, 

28. And We do further ordain that the proceedings in all criminal cases 
Regulation of i»rc>i*ee I- ^rought before the High Court of Judicature at 


Lahore shall be regulated by the Code of Criminal 
^ . Procedure, being an Act No. V of 1898, passed by 

to “ Council, or by such further or other laws m relation 

auttority f as may have been or may be made by competent l^slative 


Apfhcals to Privy Cotmcil. 

31. And We do further ordain that from any judgment, order or s^itence 

Appeal in criminal case:', 9^. Judicature at_ Lahore, made in 

anv criminal rao» i ™ «ercise of ongmal cnmmal junsdiction or in 

reserved for the 

SSte “ manner provided by the 18th clause of these 

^ whi<^ has exercised original jurisdiction, it shall be law- 
Uq aggrieved by such judgment, order or sentence to appeal to 

SV ™ Council, provided the said High Court ^dares 

« 1 ^ fit one for such appeal, and that the appeal be mari^ under 

such condition as the said High Court may establish or require, but subject 


I 
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LETTEBS PATEJSrr iNAGPUB .. 

Ij6tt&vs Patent eonsHtuting the HtgJi Court of Judicature ut Sitgpu-r in the 


Central Provinces. 


[2»(Z January, 1936. 


15. 


Criminal J ivrisdirtion of the High Court. 

And We do further ordain that the High Court of Judicature at 
OrdiMxy MigiMi erinu- Nap’ll*. *^11 have ordinary oi-iginal crMnal juris- 
17 ai juxisdictioii of* thio TTicp h clictioii 131 Tcspcct oi ftll sucli pcrsous wit inn the Cen- 
Court. ^ tralr Provinces as the Court of the Judicial Uoiumis- 

siouer of the Central Provinces had such criminal 
jurisdiction over immediately before the publication of these presents. 

16. And We do further ordain that the High Court o£ Judicature at 
Junsdiction as to persons. Nagpur, iu the exercise of its ordinaiy original eri- 

, , minal jurisdiction, shall be empowered to try all 

persons brought before it in due course of law. 

17. And We do fuilher ordain that the High Court of Judicature at 
Extraordinary original Na^ur shaU have extraordinary original criminal 

criminal jurisdiction. ^ jurisdiction over all persons residing in places within 

the jurisdiction of any Court subject to its superin- 
tendence, and slmll have authority to try at its discretion any such persons 
brought before it on charges prefen*ed by any magistrate or other ofiScer 
specially empowered by the Government in that behalf. 

18. And We do further ordain that there shall be no appeal to the High 
Court of Judicature at Nagpur from any sentence or 
order passed or made by the Courts of original cri- 
minal jurisdiction which may be constituted by one 
or more Judges of the said High Court. But it shall 
be at the discretion of any such Court to reserve 

any point or points of law for the opinion of the said High Court. 

19. And We do further ordain that, on such point or points of law being 
so reserved as aforesaid the High Court of Judica- 
ture at Nagpur shall have full power and authority 
to re^iew the ease, or such part of it as may be 
necessary, and finally determine such point or points 
of law, and thereupon to alter the sentence passed 

by the Court of original jurisdiction, and to pass such judgment and sentence 
as to the said High Court may seem right, 

20. And We do further ordain that the High Court of Judicature at 

^ ^ 1 . Nagpur shal be a Court of Appeal from the Crimi- 

^ Courts of the Central Provinces and from alT 
Proviiices.i ' other Courts subject to its superintendence, and 

shall exercise appellate jurisdiction in such cases as 
were, immediately before the date of the publication of these presents, subject 
to appeal to the Court of the Judicial Commissioner or the Central Provinces 
by vi 3 i;ue of any law then in force, or as may after that date be declared subject 
tp appeal to the High Court of Judicature at Nagpur by any law made by 
competent legislative authority for India. 

21. And We do further ordain that the High Court of Judicature at 

Nagpur shall be a Court of reference and revision 
Hearing of ref erred_ cases from the Crimiiial Courts subject to its api>dlate 
and revision of criminal jurisdiction, and shall have power to* hear and do- 
- termine all such coses referred to it by the Sessions 

UEG*. BEE. Nag. 318. As to limitation for appeals tmder 

1 to appeal to Privy Council, see 1937 Letters Patmt, Nagpur, m 1989 NJUJ. 63, 


No appeal from High 
Court exercising original 
jurisdiction. Court may 
reserve points of law. 


^ High Court to review 
cases on points of law 
reserved by one or more 
Judges of the High Court. 
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Judges, or by any other oflSeers m the Central Provinces who were, immediately 
before the publication of these presents, authorised to refer eases tp the Court 
of the Judicial Commissioner of the Central Provinces and to revme aU such 
cases tried, by aay officer or Coai't possessing criminal jurisdiction in the Cen- 
tnd Provinces, as were, immediately before the publi^taon of these presents 
subject to reference to or revision by the Court of the Judicial Conumssioner of 

the Central Provinces. « t j- 

22. And We do further ordain that the High Court of Judicature at 
Nagpur shall have power to direct the transfer of 
Higli Court; may diroet * criminal case or appeal from any Court to any 
le transfer of a case ivom Armal'-nT siinerior iurisdiction. and 


the 

one Court to another. 


other Court of equal^or superior jTOstotion, and 
ftlsn to direct the preliminary investigation or trial 
of any criminal case by any officer or Court otherwise competent to investigate 
or tiy it, though such ease belongs in ordinary coursa to the jurisdiction of some 
other officer or Court 

Cnminal Law. 

23. AnH We do further ordain that all persons brought for trial before 
^ , the High Court of Judicature at Nagpur, either in 

exercije.of to 0^ or to (to 

exercise of its jurisdiction as a Corat of Appeal, 
reference or revision, charged with any offence for whicfi. provision is made by 
Act No. XLV of 1860, called the Indian Penal Code, or by any Act amending or 
excluding the said Act which may have been passed prior to the publication of 
these presents, diall be liable to punishment under the said Act or Acts, and not 
otherwise. ^ ^ 


Criminal Procedure. 

28. And We do fi^rther ordain that the proceedings in all criminal cases 

^ brought before the High Court of Judicature at 
Begulatxou of proceed- regulated by the Code of CHminal 

Procedure, being an Act No. V of 1898, passed by 
the tlovernor-Qeueral in Council, or by such further or other laws in relation 
to criminal procedure as may have been or may be made by ’competent legisla- 
tive authority for India, 

Aj^peah to Privy Council. 

29. And We do further ordain that any person or persons may appeal to 

, ... Us, Our heirs and successors, in Our or Their Privy 
^ appeal ui civil Council, in any matter not being of criminal juris- 
diction from any final judgment, decree or order of 
fte High Court of Judicature at Nagpur made on appeal, and from any final 
judgment, decree or^ order made in the exercise of original jrasidictioii by 
Judges of the said High Court, or of any Division Court, from which an appe^ 
does not lie to the said High Court, under the provisions contained in the tenth 
clause of these presents: 

Provided, in either ease, that the sum or matter at issue is of the amount 
or value of not less than Es. 10,000, or that such jud^ent, decree or order 
involves, directly or indirectly, some claim, demand or question to or respecting 
property amounting to or of the value of not less than 10,00cr rupees; or from 
any other final judgment, decree or order made either on appeal or otherw&e 
aforesaid, when the said High Court declares that the ease is a fit one or 
appeal to Us, Our heirs or successors, in Our or Their Privy Council; but 
subject always, to such rules and orders as are now in force, or may from time 
to time he made, respecting appeals to Ourselves in CoimciL from the Co urts of 

Cls. 29 and by First Grade Stamp duty rejected— -No leave to appeal to 

Pleader of Judicial Comxniasloxier's Court Privy Council cam be granted. I.Xi.B. 
for being euroUed as Advocate or Pleader (1938) Nag. 186^=1937 Nag. 318, 
of Court without zequirxng to pay 
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Letters Patent (Rangoon)* 

the Central Provinces except so far as the said existing rules and orders res- 
pectively are hereby varied; and subject also to sacli further rules and orders 
as We tnay, with the advice of Our Privy Council, hereafter make in that behalf. 

• • # ■ # m 

SI. And We do farther ordain that from any judgment, order or sentence 
Appeal iu enminal eases, of the High Court of Judicature at Nagpur made in 
. . the exercise of original criminal jurisdiction, or in 

any ermunal case where any imhit or points of law have been reserved for the 
opinion of the said High Court, in manner provided by the 18th clause of these 
presents, by any Court which has exercised original jurisdiction, it shall be 
lawful for the person aggrieved by such judgment, order or stmtence to appeal 
to Us, Our heirs and successors, in Council, provided that the said Hjgh Court 
declares that the ease is a fit one for such appeal and that the appeal be mnHp 
under such conditions as the said High Court may establish or require, but 
subject always to such rules and orders as sire now in force, or may from time 
to time be made, respecting appesds to Ourselves in Council from the Courts of 
the Centrsil Provinces. 


LETTERS PATEET FOB THE HIGH COURT OF RANGOON. 


CONTENTS. 


Odausxb. 

* * ♦ * 

Criminal Jimfidkftion. 

21. Ordinary original criminal juriadic-t 
tion of the High Court. 

22 . Jurisdiction as to persons. 

23. Extraordinary original criminal juris- 
diction. 

, 24u No appeal from High Court exercsis- 
ing original criminal jurisdiction. 

Cowri may reserve povnte of Law* 

25. High Court to review on certificate 
of the Government Advocate. 

26. Appeals from Ciiminal Courts. 


Clauses. 

27. Hearing of referred eases, and tovi- 
sion of criminal trials. 

28. High Court may direct the transfer 
of a case from one Court to another. 

Criminal Law* 

29. Offenders to be punished under Indian 
Penal Code. 

* * * ♦ 

Criminal Procedure. 

36. Bcgulation of proceedings. 

* * « * 

Appeals to Prwy CowncH. 

39. Appeal in criminal cases. 


CnmintA Jurisdiction. 

21. And We do further ordain that the High Court of Judicature at Ean- 

. . , , . goon shall have ordinary original criminal jurisdic- 

Ml local limits of its ordiimry original 

® eivil jurisdiction; and also in respect of all persons 
beyond such limits over whom the Chief Court of 
Lower Burma had such criminal jurisdiction immediately before the ijuhlica- 
tion of these presents. 

22. And We do farther ordain that the High Court of Judicature at Ran- 

_ . ^ goon in the exercise of its ordinary origiiml criminal 

^u nadiction as op- g^all be empowered to try all persons 

brought before it in due course of law. 

23. AnH We do furthfer ordain that the High Court of Judicature at 

... goon, shall have ertraordinaxy original criminal 
jurisdiction over all persons residing in places within 
^ the jurisdiction of any Court subject to its supenn- 

and shall have authority to try at its discretion any such persons 
brought before it on charges preferred by the Government Advocate, or by my 
Magistrate or other officer specially empowered by the Government in that 
behalf. 


Cr. C. M.-I— 103 
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No ironi Tlifrli 

("'Miri (ix:*iriaiiijtr original 
crin lr.fjl jurisdiclion. 

Court may rfsc*iv(^ I>oints 
ftf law. 


[Cl. 24 

24. And "We do further ordain that tlit^re ‘'shall be no apx)eal to the BSigh 
Court oV Judi''aTiii*e at Eangoon, from any sentence 
or order pasi.ed i»r made in any criminal trial before 
the Courts of original criminal jnrisfliction, which 
may be ooirstiiiited by one or more Judges of the 
said High roiirr. But it shall be at the discretion 
of any siieh CoiiH to reserve any point or points 
of law for the opinion of the said High Court. 

26, And We do fmilru* ordain that 011 such point or points of law being 
. so re.^m-ved as atoresaid. or on its being cei^tified bv 

cnifomc-'Tf uniciit Acly..c-ate _ that in his judgmm, 

meat Aavo:-aTu. there is an error in the decision ot a point or points 

of law decided by the Court of original criminal 
iurisdiclion, or that a point or points of law which has or have been decided by 
the said <V>:n't. slmuld l»e fiinher considered, the High Court of Judicature at 
Eang'jfoi slrdl have full i>ower and authority to review the case oi* such part 
of it. may be ncee‘^^ary, and finally determine such point or points of law 
and lliercuj^(;n to alter tlm sentence passed by the Court of original jurisdic- - 
tioii. and to i)ass such judgment and sentence as to the said High Court shall 
si-cin right. 

26. And We do further ordain that the High Court of Judicature at Ran- 
AppoalR from criminal be a Court of A]ipeal from the Criminal 

t-mivla. Couits for which immediately before the publication 

i)f these ]n*esenl> the Chief Court of Lower Burma 
or th(' Judicial Ccmimissioner of Upper Burma was a Court of Appeal and 
from all other^ Criminal^ Courts, whether within or without the Province of 
Burma, for which the said Higdi <JonTt is declared to be a Court of Appeal by 
any law made by the local legislature or by competent legislative authority for 



C(1 snl),iect 1(1 appeal to the saifl High Court by anv latr made bv the local 
lesiish.ttive or by eompeleut legislative axithority for India. 


27. 


And A\ e do further ordain that the High Court of Judicature at Ban- 
Jlc-^r-n-r (,e rofer-P.i be a Court' of reference and revision from 

nni revision of <Jri- Criminal Courts subject to its appeUate jurisdie- 
:t(iuoi trial's. tion. and shall have power to hear and determine all 

suc-h cases refen-ed to it by the Sesssions Judges, or 
by any other ofiicers, who were, immediately before the publication of these 
presents, authorized to r^^fer eases to the Chief Court of Lower Burma or to the 
Judicial Commissioner of T'pper Burma, and to revise all. such cases tried- by 
any officer or Court possessing criminal jurisdiction, as were, immediately 
before the publication ot these pre.seuTs. subject to reference to or revision by 
the Chief Court of Lower Burma or the Judicial Commissioner of Upper 
Burma. 

28. And We do fuitber ordain that the High Court of Judicature at Ran- 


Cr.. I’ir: Dn’FERFXi £ OF OFIXIOX IV DiVI 

slox BE.\-cn--J>R 0 CPj>rRE.— With tlxo addi- 
tion sal)-a 3, S. 98, C.P. Code, made by 
tu* I?r‘i*caiing and AVmendiug Act XViLJ 
ol* Hiat seetiou has no appHcntion to 

cases heal'd by Division Bench of a Cliartw- 
etl High Court, whether on appeals from 
decrees of fcJubordinuto Courts or from 


d**cuM*.s passed by a Judge of the High Court 
on the original Side. All cases of cSfference 
I r f»pinion among the Judges composing the 
Division Bench are governed by Cl. 26, 
Letters Patc»ut, and the Division Bench 
sliould state expressly the points of difEenr-' 
ence. 15 L. 425=149 I.C. 575=35 P.L.B. 
760=1394 L, 371 (P.B,). 
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fligli Court uifiy direct 
thf transfer of a case frc'^m 
one Court to another. 


goon shall have power to direct The transfer of any 
criminal ease ur appeal from any Court to any other 
Court of e<£ual or sajierior jurisdiction, and also 
direct the i>i-eliminary investigation or trial of any 
(Timinal case hy any ofiBeer or Court ^otherwise eomjietrtit to ijivehtigate or try 
it, though such case belongs in ordinary couree to the jurisdiction of some 
other officer or Court. 

CriminuJ Law. 

29. And We do further ordaiu that all persons brought for trial before 
, . . . ^ , the High Court of Judicature at Rangoon either in 

th. Jrei.* of ih infMiorf,.,. ..r 1.. tl„. 

exercise of its juris^liction as a i-ourt ot Ai^peal, iv- 
ference or revision, charged with any offence for which provision is made hy the 
Indian Penal Code, being an Act i)assed by the Governor-General in Council 
and being Act Xo. XLV of 1860, or by any Act amending or excluding the said 
Act which may have been passed prior to the publication of these presents shall 
.be liable to punishment under the said Act or Acts, and irot otherTvise, 


Criminal Procedure. 

36. And We do further ordain that the proceedings iu all criminal rases 
of . procced- 


■Rcgnlation 

ings. 


brought before the High Court of Judicature at Ran- 
goon .shall he regulated by the Code of Criminal 
Procedure being aii Act X». V of 1898. pas.sed by tho 
(lOvemor-General of India in Legislative Council, or by such further or other 
laws in relation to oidminal pi*oeedure as have been or may be made by the 
local legislature or by competent legislative authority for India, 


Appeals io Privy Council. 

39, And We do further ordain that from any judgment, order or sentence 

Appeal in eiinunal eiwes. ^igh Coulf pf Judirature at Rangoon made 

m the exercise of orip:inal cnmuial junsniction or in 
any criminal case where any point or points of law have been re»scrved for the 
opinion of the said High Court, in manner provided by the 24th clause of these 
jiresents, by any Court which has exercised original jurisdiction, it shall bi3 
lawful *for the person aggrieved by such judgment, order or sentence to appeal 
to ITs, Our heirs and successors, in Our or Their Privy Council, provided the 
said High Court shall declare that the case is a fit one for such appeal, and that 
the appeal be made under such conditions as the said High Court may establish 
or require, but subject always to such rules and order's as are now in force, or 
may from time to time be made, respecting appeals to Ourselves in Council 
from the Courts of the Province of Burma. 


Cl. 39: Leave to appeal in cbiminal 
CASES — Grant op— Consideration. — Tlie 
grant of the leave to appeal to His Majesty 
in Council is a etep ancillary to the deter- 
mination of the appeal, and the principles' 
which regulate , the ultimate decision of the 
appeal cannot obviously be ignored when an 
application for leave is examined. Leave to 
appeal is not granted except where some 
-clear departure from the requirements of 
justice'^ exists, nor unless ‘*by a disregard 
of the forms of legal process, or by some 
violation of the pnnei]>les of natural justice 
or otherwise, substantial and grave injusice 
has been done*’. Misdirection as such, even 
irregularity as such, will not suffice. There 


must be something which, in the particular 
case, deprives the accused of the substance 
of fair trial and the protection of the law, 
or which, in general, tends to divert the- due 
ami orderly administration of the law into a 
new course, which may be drawn into an 
evil precedent in future. The admission 
of inadmissible evidciico wouhl, * therefore, 
form no ground upon which an application 
under Cl. 39 could be based, if the course of 
the trial was in no way thereby 'deflected. 
33 Pang. 141, An application by a person 
convicted and sentenced at the Sessions of 
tlie High Court for a declaration **that the 
case is a fit one” for appeal to Hm Majesty 
in Council lies under CL 39. Xhid* 


820 


The Criminal Court Manual. 


[S. I 


THE INDIAN LIGHTHOUSE AOT (XVII OP 1927. 

[Eep. in part hy Act I of 1938.] 

[21s# September, 1927. 

An Act to consiMdette and amend the law relating to the provision, maintenance 
and control of Ughthonses hy the Government in British India. 

■ _ Whereas it is expedient to consolidate and amend the law relating to the 
provision, maintenance and control of lighthouses by the Government in British 
India; It is hereby enacted as follows: — 

Pbelikinabt. 

Short title, ertont and 1. (1) This Act may be called The Indian 
commencoxnenb LiaHTHoUgE AcT, 1927. 

(2) It extends to the whole of British India. 

(8) It shall come into force on such date as the Central Government 
may, by notification in the OfSeial Gazette, appoint. 

2. In this Act, unless there is anything repug- 
nant in the subject or context, — 

(a) " Customs-collector” means an officer of customs exercising the 
powers of a Customs-coUector under the Sea Customs Act, 1878, and indu*^ 
any person appointed by the Central Government to discharge the functions of 
a Customs-collcctor under this Act; 

(b) “district” means an area defined as a district for the purposes of 
this Act under section 3; 

(c) “general lighthouse” means any lighthouse which the Central 
Government may, by notification in the Official Gazette, declare to be a general 
lighthouse for ^e purposes of this Act; 

(d) “lighthouse” includes any light-vessel, fog-signal, buoy beacon, or 
any mark, sign or apparatus exhibited or used for the guidance of sMps; 

(e) “lighthouse” means any lighthouse which is not a general light- 
house; 

(/) "local lighthouse authority” means a Provincial Government local 
authority or other person having the superintendence and management of a 
local lighthouse; , 

(g) “owner” includes any part-owner, charterer or mortgagee in posses- 
sion and any agent to him a ship is consigned; 

(h) “port” means any port, as defined in the Indian Ports Act, 1908, 
to which that Act extends; and 

(i) words and expressions used in this Act and not otherwise defined 
have the same meanings respectively as in the Indian Merchant Shipping Act, 


Appointment of offleers. Central Government may, by notifica- 

tion in the Official Gazette, — 

(o) define areas to be districts for the purposes of this Act; 
district- appomt a person to be the Superintendent of Lighthouses in each 

India - * person to be the Chief Inspector of Lighthouses in British 

(d) appoint persons to be Inspectors of Lighthouses. 

AAvianTw. rinmYntwaa. « Ccutral Government shall appoint 

Advisorr Comnuttce.. a Central Advisory Committee and shall consult at in 

regard to — 

thereto • position of lighthouses or of aiy works appertaining 

p) addition tO;, or tte alteration or removal of, lighthouses; 
use tlSof - ^®”***°“ ^ character of any lighthouse or of the mode of 
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(d) the cost of any proposals relating to lighthouses; or 

(e) the making or alteration of any rules or rates of dues under this 

Act. 

( 2 ) The Central Government may, if he thinks fit, appoint an Advisory 
Committee for any distiiet for the purpose of advising in regard to any of tho 
matters specified in sub-section ( 1 ) in so far as the interest.s of the district are 
affected thereby. 

(3) Advisory Committees shall consist of persons representing interest 
affected by this Act or having special knowledge of the subjeet-matter thereof. 

CSNERAIt LiaHTHOT;SES. 


ilMageni«»t of general 5 (j) Thg superintendence and manage- 

SSe?St Ld deSS of all general lighthouses are vested in the 

of management. Central Government. 

(2) The Central Government may require any local lighthouse autho- 
rity to undertake the superintendence and management of any general light- 
house situated in or adjacent to the local limits within which the authority 
exercise its powers, and shall pay to the authority such sums to defray tho 
cost of superintendence and management as he may determine. 


Local Liqhthousss. 

6 . (1) The Chief Inspector of Lighthouses may, at any lime, and any 
Power to inspect local . Sjipermtendeut or Inspector of Lighthouses may, 

liffhtlioTises. " authorised m this behalf by a general or special 

® . order in wiiting of the CWtral Government, enter 

^on and inspect any local lighthouse aud make such inquiries in respect 
tnereof or of the management thereof as he thin^ fit. 

( 2 ) Every person having the charge of, or concerned in the manage- 
ment of, any lighthouse sholl be hound to famish to any officer authorised by 
or uimer sub-section ( 1 ) to inspect the lighthouse all such information regard- 
ing the same as the officer may require. 

(3) Every local lighthouse authority shall furnish to the Central 
Government all such retiims and other information in respect of the light- 
houses under its supervision and management, or of any of them, as he may 
require. 

7. (1) If, after an inspection under section 6 or such other inquiry as he 

in-„i thinks fit, the Central Government is satisfied that 

hoTises by the Cen^l ® direction under this sub-section is necessary or ex- 
Govenmient. pedient for the safety, or otherwise in the interests 

of shipping, he may direct any local lighthouse 

authority — 

(а) to remove or discontinue or to refrain from moving or discontinu- 
ing any lighthouse under its superintendence and management or to make or 
refrain from making any variation in the character or mode of use of any such 
lighthouse, or 

( б ) to erect, place or maintain, or to refrain from erecting, placing or 
maintaining, any lighthouse within the local limits within which the local 
lighthouse authority exercises its powers. 

( 2 ) A local lighthouse authority shall not erect, place, remove or dis- 
continue any lighthouse or vary the character or mode of use of any lighthouse, 
unless it has given to the Central Government at. least one month’s notice in 
writing of its intention so to do: 

Provided that, in eases of emergency, a local lighthonse authority may 
take such action as it deems necessary and shall give immediate notice of the, 
sM-TTift to the Central Government and, so far as is possible, to all shipping 
approaching or in the vicinity of the lighthouse. 

(3) If a local lighthouse authority— 

(o) fails to comply with any direction made under suh-Mction ( 1 ), or 
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(h) fails to exercise or perform, or exercise or perform in an impro- 
per. inefficient or unsuitable manner, any power or duty relating to the super- 
intendence or management of lighthouses conferred or imposed upon it by or. 
under any law for the time being in force, or 

(c) fails to mahe adequate financial provision for the performance of 


any such duty, 

the Central Government may, by order in writing, require the local lighthouse 
authority to comply with the direction, or to make arrangements to Ms satis- 
faction for the i^roper exercise of the power or performance of the duty, or to 
make financial provision to his satisfaction for the performance of the duty, as 
the case nuty be, within such period as he may specify. 

(4) If the local lighthouse authority fails to comply with an order made 
under snb-seetioii (3) within the specified period or within such further time 
as the Central Goveniment may allow, the Central Government may exercise 
the power (u* peiform the duty or make the requisite financial provision, as the 
case may be, and the local lighthou.se authority shall be lioble to repay to the 
Central Goveimpent any expenditure incurred by him in so doing. 


8. The Central Government may, at the request of a local lighthouse 
„ . . , , authority, undertake the superintendence and 

lighZ^sZ thf cXi management of local lighthouse on its behalf, 
GftvernmeBt. and the local lighthouse authontj' shall pay to the 

^ Central Govemment such smns to defraj' the cost of 
superintendence and management as may be agreed. 

Light-Dues. 


9. For the purpose of providing or maintaining or of providing and 
Terr and colleetion of maintaining lighthouses for the benefit of ships 

liglit-dues. voyaging to or from British India or between ports 

in British India, the Central Govemment shall, subject 
to the provisions of this Act, cause light-dues to be levied and collected in 
respect of every ship arriving at or departing from any port in British T-n«Tig 

10. (1) The' Central Govei-nment may, by notification in the Official 

^ , 1 , . G-azette, prescrilie rates, not exceeding two annas per 

Ratos of Ught-ducs Tom- H^ht-dnes shall be payable, and mav 

prescribe, different rates for different classes of shijis 
or for ships of the same class when in use for different purposes or in different 
cireumstanees. 


(2) Light-dues payable in respect of a ship shall be paid by the owner 
01 - ma.step of the ship on its arrival at, and on its departure from, anv port in 
Britwli India; 

^ Provided that, if light-dues have been paid in accordance ■with the pro- 
visions of this Act in respect of any .ship, no further dues shall become payable 
111 respect of that ship for a period of thirty days from the date on which the 
-dues so paid became payable. 


,• imder sub-section (1) imposing, abolishing or varvin» 

light-ducs shall not take effect till the exph-ation of thirty days from the dav on 
which the order was notified ui the Official Gazette. 

11. Light-dues shall be paid to the Customs-eoUector who shall <»rant to 
Rweipts for light-dueg. the person paying the same a receipt in%ritinff 

specifying — ^ 

(a) the port at which the dues have been paid; . * 

(ft) the amount of the payment; 

(c) the date on which the dues became payable; and 

i proper description of the shin in res- 
pect of which the payment is made. ^ ^ 




12. (1) For the imrj>()se of the levy of ! 

As-ertuiument of tounafte. .in-l.-v ti..; M •>% 

(lae>. ptiyiihlo on ;i Mii}> h i-yai 
rt‘quu’ed iinder section Ho of the Merehant Shipi>inu Act, 
deck cargo. 


1 toniirtge 

■ ni '/ v . v : 

uc. V h ‘ ! oi 

rt'-pf^ct to 


(2) In order to ascertain tiie toniiaue of any -hi]* the i»nn)ose of 
levying light -dne«!, the Customs-" nlleetor inay — 

(ft) it* the ship is registered nnder any hrA" tor the t:nv» hehig in fni'<*e in 
British India or under the law of any tore^'en country in r-^i-eci ui' whVn an 
C)rder in Couiieil has hoiMi ni.'ide under '^4- of the Jlerelant 

Act, 1894, that ships of that eoimtiw shall he de-=rned to !•*.* of Ih * de- 
noted in their certilicatOrt t»f resistry rr » ther nation'-d pauei*^ 'any '•Itin 

being hereafter in this section referi-rd to cs a reu’s^ored ‘^-hipi, req'iit?' tho 
owner or master or otlier person having pos^e^s-on of tho Nhir)’< oi' 

other papers denoting her tonnage to produce The same for in>pection and, if 
such owner, master or other person refuses or neglects to produce the register 
or papers, as the ease may be, or otherwise to ^lat’sfy the Customs-collector as 
to the tonnage of the ship, cause the ship to be measured and the tonnage to 
bo ascertained; or 


(&) if the ship is not a registered ship and the olviier or master fails to 
satisfy the Customs-collector i\^ to the t>'uc tonnage therec»f according to Ih'' 
mode of measurement prescribed by the law for the time being in force for rc'- 
giilatiiig the measurement of regi^teri'd ^liips cause the ship tr» be measured and 
the tonnage thereof to bo asceriaiu-xl according to such mode. 


(3) If any ])crson refii-es or neglects 1o lee rny register or other 
papers or otheiwise to satisfy the C’uitoms-coIJectni* ns to the true tonnage of 
any ship when required to do so under this soct’oii, Midi p<r*-rm shall be liable 
to pay the expenses of the mensiuvinent of the dup and of tlv’ aM'*nnainnn*nt 
of the tonnage, and, if the sh»p is a registe»v 1 sh»]>, shall ‘in'ther «vi' »M>nvh-iinn 
Ivv a Presidency Magistrate or Magistrate of the lirM cbi'-s having .i‘iri''-lir ♦*!.!! 
ill the port whore the slu]i lies or in any ]M»rt to nhir-li slie nusy ]nvcpcd he 
punishable with fine w'hich may extend to one tluaiMind inpees. 


13. (1) If the OTOer or masbtr of any ship refuses or neglorts to ]iay io 

Hecovery of liglit-duos, ilie 5'ust..ir.s cu .ir-tnmKl tli- uui.M.ut ..I' miy 

expenses anrl costs. liglit-dues 01 * expenses payalne under lliu Act uj res- 

pect of the ship, the Ciistoms-c,)lJeelirr may seize the 
ship and the ^tackle, apparel and furniture belonging thereto, or any part 
thereof, and detain the same until the amount of the dues or expenses, together 
with the costs of the seizure and detention, is paid. 

(2) If anj’' part of such dues, expenses or costs remains unpaid after the 
ex]')iry of five days following the date of seizure, the Customs-col lei't or m:iy 
cause the ship or other thing seized to be sold, and ivith the ]U‘Occed^ of the .sale 
may satisfy the dues, expenses or costs remaining unpaid, logellier uiih the 
costs of the sale, and shall -ropay the surplus, if any, to the ])cr.soii by whom 
tlie Sc'ime were payable. 

14. The officer whose duty it is to grant a port-clearance for any jslii[> sludl 

^ ^ ^ ^ _ not grant the port-clearance until the amount i>i‘ all 

Befusal of port eleaxance. ji^ht-dues, expeu'-es and costs payable in rC'^poct of 

the ship under this Act and of any fines imiposed thereunder has been ])aid, or 
until security for the payment thereof lias been given to his satisfaetion. 


16. If any dispute arises as to whether light -dues, expenses or costs are 
Deteminatiou of disputes ill respect of auy .l.ip mulcv tills or .is «0 

as to liabilitv for payment, llie amount ol snob clues, expenses or costs, tlie clis- 
■ pute shall, on application made in this behalf by 

either of the disputing parties, be heard and determined by a Presidency 
.Magistrate or Magikrate of the first class ha\iiig jurisdiction at the place 
where the dispute, arises, and the decision of siieh' Magistrate shall be final. 
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16. (1) If the master of any ship in respect of which any light'dues are 

, . uavable at any port causes the ship to leave such port 

-iibout h.vi4VM the .he Oeeto^eetor 
at that port may by writing require the Customs- 
collector at any other port in British India to which the ship may proceed or in 
which she may be to recover the dues remaining unpaid. 

(2) Any Customs-collector to whom such a requisition is directed shall 
proceed to levy such sum as if it were payable under this Act at the port at 
which he is the Customs-collector, and a certificate by the Customs-collector at 
the port at which the light-dues first became payable, stating the amount paya- 
ble, shall be suflSeient proof In any proceeding under section 13 or section 15 
that such amount is payable. 

17. (1) If the owner or master of a ship evades or attempts to evade the 

T. 1 * * pavment of any light-duesi, expenses or costs payable 

m^r^HiehTaues ® ^ ^ in respect of the ship under this Act, he shall, on eon- 
® ’ viction by a Presidency Magistrate or Magistrate of 

the first class having jurisdiction in any port to which the vessel may proceed 
or in which she may be found, he punitiiable with fine which may extend to five 
times the amount of the sum payable. 

(2) In any proceeding before ,a Magistrate in a prosecution under sub- 
section (1), any such 'certificate as is mentioned in sub-section (2) of section 
16, stating that the owner or master has evaded such payment, shall be suffi- 
cient proof of the evasion, unless the owner or master i^ows to the satisfaction 
of the Magistrate that the departure of the vessel without payment of the sum 
was caused by stress- of weather, or that there was la-wfol or reasonable grounds 
for such departure. 

18. The following ships shall be exempted from 


Exemption from pay- 
ment of light-dues. 


the payment of light-dues uuder this Act, namely: 


(a) any ship belonging to His Majesty ^[* •] or to a foreign Prince or 
State and not carrying cargo or passengers for frei^t or fares; and 

(J) any ship of a tonnage of less than fifty tons; 
and the Central Government may, by notification in the Official Gkzette, 
exempt any other ships or classes of ships or ships performing specified voyages 
from such payment, either wholly or to such extent only as may be specified in 
the notification. 

19. Where light-dues have been paid in respect of any ship in excess of the 

Sefnnd of excess pay- payable under this Act, no claim -to refund of 

meats. such excess payment shall be admissible, n-nlftga it is 

made within six months from the date of each pav- 
ment. ’’ 

AcoouNra. 

20. (1) The Central Government shall cause to be maintained a separate 

Accounts, etc. account of all amounts received by -way of light-dues, 

... . , „ expense!?, costs and fines under thiii; Act and of all 

toCfaid beSw7^(£?tSf this Act, and diall cause such aewunt 

rioi rf ^ Oammrtte., a, «Ka, m poarible. .fte ,he 

aie pntposM ot this Act dsrtog 


ifoiS-f ..ddsd s, " 
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21. (1) The Central Goveminent may make 

Power to make rules. rules consistent 'With this Act to carry into effect the 

purposes thereof. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for aU or any of the following matters, 
namely: — 

(a) the powers and duties of the Chief Inspector of Lighthouses and of 
Superiiitendents and Inspectors of Lighthouses; 

(b) the procedure and conduct of business of Advisory Committees 
constituted under this Act; 

(c) the rate of travelling and subsistence allowance payable to members 
of Advisory Committees; and 

(d) the period in respect of which and the form in which the separate 
account referred to in sub-section (1) of section 20 shall be kept and the forms 
in which that account and the statement referred to in sub-section (2) of that 
section shall respectively be pre.sented to the Central Advisoiy Committee. 

22. BbpeaijS. [Repealed hy Act I of 1938.] 

The Scheduub. — [Repealed hy Act I of 1938.] 
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THE INDIAN LTIffiTACY ACT (IV OP 191'’). 

[16fA March, 1912 

An Aci to consolidate a/nd amend the lalw relating to Lunacy. 
Whkreas it ifs expedient to consolidate and amend the law relating to 
lunacy; It is hereby enacted as follows. — 

PABT I. 


Short title and extent. 


Peieumis-\bt. 

CHAPTEE I. 

1, (1) This Act maj me called The Tndi.vn 

Lxjhacy Act, 1912. x, • • i u i 

(2) It extends to the whole of British India, including British Balu- 
chistan, the Sonthal Pa*l:gonas. and the Pargana of bpiti. 

2 Nothing contained hi Part II shall be deemed to affect the 
z. iNOTinn^ hereafter may be ^con- 

Savings. stituted by His Majesty by» Letters Patent] . over any 

person found to be a lunatic by inquisition or over ^ f JJp person 

or the rights of any person appointed by such Coui-t as guaidian ot tne per&i 

or manager of the estate of such lunatic. 

3. In this Act, unless there is anything repug- 
neftnittons. P^P^. jp ^he subject or context,— . „ ^ , 

(1) “asylum” means an asylum ^for nmntal hospital] tor lunatics 
established or licensed by "fany GoYeniment m British Indi^ 


LEG. BEE. . 

1 Substituted for “estabEshed 
Tw/iinTi High Courts Acts, 1861 to 1911 by 
A n 3937 

s Inserted' by Act VI of 1922, B 2; 

3 Substituted for ^‘Government” by A.U., 
1937. 

SEd. 1: Object op the Act.— Tbe law 
does not contemplate that a person alleged 
to be a lunatic should be 
publicity and harassment of a trial unless 
there is some foundation for apprehension 


that ho is incapable to manage his affairs. 
9 1,C. 207=8 A.L..T. 179. See aso 19 0. 
W.N. 45. 

Applu'abilitt or the ^t is 

not absolutely exhaustw^ 42 0.^.^. ^ 
=1937 C. 735. Act XXXV of 1858 had 
lui application to a Hindu 
has no separate property. 23 M.L.J. 70fe 
37 I.C. 473=1913 M.W.N. 79. See al$Q 
25 C. 585. The provisions should be 'stnet- 
Iv followed, 1930 L. 289. , ' 

" Sec. 3, Cl. (1): Where* tlww is no 
provision in the order of appomtment of 
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( 2 ) ''cost of maintenance’^ in an asylum includes the cost of lodging, 
maintenance, clothing, medicine and care of a lunatic and any expenditure in- 
curred in removing such lunatic to and from an asylum ^[together with any 
other charges specified in this behalf by the * [Provincial Government], in exer- 
cise of any power conferred upon •'’[it] by this Act ] : 

(3) "District Court*’ means the principal Civil Court of original 
jurisdiction in any area outside the local limits for the time being of the 
presidency-towns : 

(4) "criminal lunatic” means any person for whose ^[detention] in, or 
removol to an asylum, jail or other place of safe custody an order has been 
made in accordance with the provisions of section 466 or section 471 of the 
Code of Criminal Procedure, 1898, or of section 30 of the Prisoners Act, 1900, 
“[or of section 103-A of the Indian Army Act, 1911] : 

(5) "lunatic” means an idiot or person of unsound mind: 

(6) "Sfagisti'ate”, means a Presidency Magistrate, District Magistrate, 
sub-Divisional Magistrate or a Magistrate of the first class specially empower- 
ed by the Provincial Government to perform the functions of a Magistrate 
under this Act: 

(7) "medical officer” means a gazetted ^[medical officer in the service of 
the Crown] and includes a medical practitioner declared by general or special 
order of the Provincial Government to be a medical officer for the purposes of 
this Act: 

( 8 ) "medical practitioner” means a holder of a qualification to practise 
medicine and surgery which can be registered in the United Kingdom in accor- 
dance with the law for the time being in force for the registration of medical 
practitioners, and includes any person declared by general or special order of 
the Proymcial Government to be a medical practitioner for the purposes of this 
Act : 

(9) "prescribed” means prescribed by this Act or by rule made there- 
under : 

( 10 ) "reception order” means an order made under the provisions of 
this Act for the reception into asylum of a lunatic other than a lunatic so 
found by inquisition: 

( 11 ) "relative” includes any person related by blood, marriage or adop- 
tion and 

( 12 ) "rule” means a rule made under this Act. 


LEa. HEP. * 

1 Inserted by Act VI of 1922, S. 2. 

9 Sabsti<tated for ** Governor-General in 
Council^" by A.O., 1937. 

3 Substituted for by ihid, 

4 Substituted for 'confinement' by Act XI 
of 1923, S. 2 and Seh. I. 

5 Insetted by Act XXXIII of 1923, S. 5. 

^Substituted for 'medical officer of Gov- 
ernment' by A.O., 1937. 

joint managers for the estate of lunatic, the 
office of the survivor manager terminates 
on the death of the co-manager. 61 Cal. 
98a=:60 C.L.J. 14t=38 C.W.'N. 1054. 

Sbo. 3, Gl. (2). — ^Uhder the Lunacy Act, 
the Court has no power to award costs to an 
unsuccessful applicant out of the estate of 
the alleged lunatic, even though the applica- 
tion is hena fide and in the best interests of 
the lunatic. In the absence of a provision 
in the Act, similar to S. 109 of the English 
Lunacy Act of 1890, the Court has no dis- 
cretion to award costs. 152 1,0. 882 ( 5=40 


L.W. 710!=67 M.L.J. 797. 

Seo. 3 (5). — ^The elaborate procedure 
prescribed by the Act should be strictly fol- 
lowed the Court <4hould not consider itself 
relieved of its responsibility by the mere 
circumstance that some or all of the relatives 
of the pexrson concerned have declared that 
he is a lunatic. The Court ough't to form 
its own independent judgment on the point. 
122 I.C. 570=1930 L. 289. TTnsonndness of 
mind includes imbecility, lunacy or mental 
aberration. 7 B. 15. See also 1905 A.W. 
N, 8; 4 O.L.d'. 115. But mere wealbiess 
of intellect is not., ' 4 C.L.J. 116. As to 
what is lunacy, see also 24 W.B. 124: 20 
W.B. 55. 

Ltoatic.— T he term "Lunatic" also in- 
cludes one who is so found by a compertent 
Court on proper evidence. 2 A.L.J. 154; 
31 C. 210. A man is not a lunatic, simply 
because he^ had delusions on one or two 
points and is incapable of Jus own 

affairs. 9 I.O. 207-=:8 A.L.J. 179. 

^ Sbc, 3 ('ll). — ^The brother of the wife ii 
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PART II 

Recheption, Cabe and Tbeatment of Lunatics 
CHAPTER n. 

Reception of Lunatics. 

^ (1) No person other thm a criminal lunatic or a lunatic so found by 
Beception of persons in ing-Uisition shall be received or detained in an asylum 
asylum. . . Without a reception order save as provided bv see- 

tons 8, 16 and 98: 

Provided liat any person in charge of an asylum may, with the consent 
of two of tile visitoM of such ai^lum, which consent shall not be given except 
upon a vreitten application from the intending hoarder, receive and lodge as a 
boarder in such asylum any person who is desirous of submitting himself to 
ti'eatment. 

(2) A boarder received in an asylum under the proviso to sub-section 
(1) shall not be detained in the asylum for more than twenty-four hours 
after he has given to the person in charge of the asgrl nm notice in writing 
of his desire to leave such asylum. 


Reception orders on petition. 

5. (1) An application for a reception order shall be made by petition 

. v ^ acompanied by a statement of particulars to the 

ordS^ ^ Magistrate within the local limits of whose jurisdic- 

tion the alleged lunatic ordinarily resides, shall be in 
the form prescribed and shall be supported by two medical certificates on sepa- 
rate sheets of paper, one of wMch certificates shall be from a medical ofScer. 

(2) If either of the medical certificates is signed by any relative, partner 
or assistant of the lunatic or of the petitioner, the petition shall state the fact 
and, where the person signing is a relative, the exact Tnamncr in which he is 
related to the lunatic or petitioner. 


(3) The petition shall also state whether any previous application has 
been presented for an inqifiiy into the mental capacity of the alleged lunatic in 
any Court ; and if such appHeation has been made, a certified copy of the order 
made thereon shall be attached to the petition, 

(4) No application for a reception order shall he entertained in any area 
outside the Presidency-towns unless the Provincial * Government has, by notifica- 
tion in the OfiSlcial Gazette, declared such area as an area in which reception 
orders may be made. 


6. *[(1) Subject to the provisions of sub-section (3), the petition shall be 
AppHcation by whom to Presented by the husband or wife of the all^ 
be presented. lunatic, or, if there is no husband or wife or the hus- 

band or wife is prevented by reason of insanity, 
absence from India or otherwise from making the presentation, by the nearest 
relative of the alleged lunatic who is not so prevented.] 

(2) ®[If the petition is not presented by the husband or wife, or, where 
there is no husband or wife, by the nearest relative of the allied lunatic, the 
petition] shall contairbta statement of the reasons why it is not so presented, and 
of the connection of tibie petitioner with the alleged limatic, and the circumstan- 


ces under which he presents the petition. 


(3) No person shall present a petition unless he has attained the age of 
majority as determined by the law to which he is subject, and as within four- 


Lm BEF. 

iMaukas Amendment,-—** I n sub-S. (1) 
of sec. 4 of the Indiaa Lunacy Act, 
1912, for the words and figures **save as pro- 
dded by secs, 8, 16 and 98 the words, 
figures and letter **save as provided by 
secs. 8, 16 and 98 of this Act and by sec. 
39-A of thoi Prisons Ac t, 18 94^ shall be 
substititted (Madras Act XTV of 1988). 
sSubstitated by Act 7 of 19261 a 2. 


related l|^y marriage to the husband of hla 
sister and is therefore a ''relative*' within 
S. 3 (11) of the Ac^ and he is competent to 
make an application for inquisition under 
S. 62 of the Act. A narrow eonstraction 
^ould not be placed upon the term **rela* 
tivo** as defined in S, 3 (11), 22 O.W.N. 
547c=43 I.C. 611. 

Seo. 4.— 4 L. 1&=73 I.O. 696. 
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teen days before the presentation of the petition, personally seen the said 
lunatic. 

(4) The petition shall be signed and verified by the petitioner, and the 
statement of ])rescribe(l particulars by the person making such statement. 

7. (1) TTpoii the presentation of the petition 

PrcK'edure upon peiitiou the Magistrate shall consider the allegations in the 
for rei’tption order. petition and the evidence of lunacy appearing by 

the medical certificates. 

(2) If he considers that there are grounds for proceeding fuither, he 
sJiall personally examine the alleged lunatic unless for reasons to be recorded in 
writing he thinks it unnecessary or inexpedient so to do. 

(3) If ho is satisfied that a reception order may propei^ly be made forth- 
vdth, he may make the same accordingly. 

(4) If he is not so satisfied, he shall fix a date (notice whereof shall be 
given to the petitioner and to any otiier i)erson to whom in the opinion of the 
magistrate notice should be given; for the consideration of the petition, and he 
may make such further or other inquiries of or concerning the alleged lunatic 
as he thinks fit. 


8. Upon the presentation of the petition, the Magistrate may make such 

Detention of alleged lu- ^ thinks -fit for the suitable custody of 

taatic pending inquij^. the alleged lunatic pending the conclusion of the in- 
quiry. 

9. The petition shall be considered in private in the presence of the peti- 

Consideration of petition. alleged lunatic (unless the Magistrate in 

’ his discretion otherwise directs), any person appoint- 
ed by the alleged lunatic to represent him and such other persons as the 
Magistrate thinks fit. 

10. (1) At the time appointed for the consideration of the petition, the 

Order. Magistrate may either make a reception order or 

dismiss the petition, or may adjourn the same for 
inrther evidence or inquiry and may make such order as to the payment of 
costs ot the inquiry by the person upon whose application it was made, or 
out of the estate oi the alleged lunatic if found to be of unsound mind, or 
otberwise as he thinks fit. 

(2) It the jjetition is dismissed, the Magistrate shall record in writing 
ills reasons for dismissing the same, and shall deliver or cause to be delivered to 
tile petitioner a eojiy of such order. 

Further provisions as to reception order shall be made under 

voe^-ption orders on petition. Section 7 Or section 10, save in the case of a lunatic 
^ who is dangerous and unfit to be at large, unless — 

(a) the Magistrate is satisfied that the person m charge of an asylum is 
willing to receive the lunatic, and s oo^iuia 

jf the i^titioner or some other person engages in writinsf to the 

.taction of the hl^isti-ate to pay the cost of maintenance nf the lunatic. 

[11-A. (1) The Magi^rate may, subject to the provisions of this section 

whose application a rocep- P^^®ioiIities under this Act of the person on whose 
tioii order lias been made. Petition a reception order has been made to any other 

other ae' g. 

*^ 81 . 

Sec. 7 : Duty op Jcixje ht m^ucino aw ™ If.-— Orders of a District 

0«,EE JOE iKOrisiKow-It mast be a jadi- tl.e^^saSwt-mttr?^^ Tl"? SS 
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the person on Trhose petition the reoeption order was made, and all references 
in this Act to sneh lost-mentioned ijerson shall be eonsTnie<l at*<:urdiiigly : 

Provided that no such order »>t* substitution sliall r»'lra>e tlie person uj>on 
whose petition the reception order was made or. if he is dead. h\> Ivffa] repre- 
sentative t'roin any liability incurred l^efore the order <*r sLd)siiTution was made. 

(2j Before making any order of substitution, the rai*' Nl'all '-end n 

notice to Ihe person upon whose ])etitimi the rece)>tion m‘dcr wa- made, if lie is 
alive, and to any relative oC the lunatic to whom, in the opinion njL the ^Masris- 
trate, notice should be given; the notice .shall speeiFy tlie name of :lie p*'i>on in 
whose favour it is proposed to make such order and the date, which sliall be ned 
less than twenty days from the sending of the notice, upon which any objeciion 
to the making of the order will be considered. 

(3) On such date or any stil^equcnt date t<i which the proceedings may 
]je adjourned, the Magistrate shall consider any ol)jcctiou made hy any person 
to whom notice has been sent, or by any other relative of the iunatic. and shall 
receive all such evidence a.s may be produced by f»r on hchalf of any .such 
persons and such further evidence, if any, as the Magistrate thinks necessary, 
and may thereafter inake or refrain from making an order of substitution;" 

Provided that, if the person on whose petit iiiii the reception order was 
made is dead and any other pei*soii is willing and, in the opinion of the Magis- 
trate, fitted to undertake the duties and resj)onsibil Sties under this Act of such 
first-mentioned person, the Magistrate shall make such an order. 

(4) If in proceeding.s under this section any f 4 uesUon aris<*s as to the 
person to whom the duties and resi)onsibLlity under this Act of a person upon 
whose petition a reception order has been luatle shall be entrusted, the Magis- 
trate shall give preference to the person who is the nearest relative of the lunatic 
unless, for reasons to be recorded in writing, the Magistratt* considers that such 
preference would not be in the interests of the lunatic. 

(5) The Magistrate may make such order for the payment (»f ihe costs 
of an inquiiy under this section by any person who is a party thereto or out of 
the estate of the lunatic, as he thinks fit. 

(6) Any notice under sub-section (2) may be sent hy post to the last 
known address of the person for whom it is intended.] 

(1) When an aixangement has been made with any foreign 
« . . , , Eiiropean Htate with respect to the reception of luna- 

of ffiiM fwm forSn ties in aaylums m British India 
States in India. ^ 7 ^ t)y notification in the Official Gazette, 

direct tliat reception orders may be made under this 
Act in the ease of any lunatic or class of lunatics residing in the tciTitories in 
India of such foreign European State, and shall in such notification specify the 
province or provinces within w’hicli such reception orders may be made. 

(3) On publication of a notification under sub-se<*tiou (1), the provi- 
sions of this Act as to the making of reception ordei-s on i)etition and for tem- 
porary detention in suitable custody shall apply in the case of such lunatics, 
wuth the following modifications, namely: — 

(a) an application for a reception order may be made by petition pre- 
sented by such officer or agent of the foreign State in which the alleged lunatic 
ordinarily resides, as may by general or special order be approved by the Pro- 
vincial Government in this behalf: 

(b) the functions of the Magistrate shall be perfomed b.\' such officer as 
the Protuncial Ciovernment may, by general or special order, appoint in this 
behalf, and such officer shall be deemed to be the Magistrate having jurisdiction 
over the alleged lunatic for al l the purposes of the said provisions : 

LEG. UEF. 1-. 

• 1 This section was onginally inserted as 
S. 11 -A by Act XII of 1910 and was re- 
numbered as S. 11 -B by Act V of 1926, 

S. 3. 


1 , 0 . 690=1924 L. 55. Great care is to be 
lakfii before decbirnig a person a lunatic* 
5 W.n. rMis.) 5. 
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(c) for the purposes of sections 5 and 18 (1), the eajaressions ‘'medical 
officer" and “medical practitioner” shall include such person or class of persons 
as the Provincial Government may specify in this b^alf ; 

(d) the Magistrate may in his discretion extend the period prescribed 

by section 19 within which the alleged lunatic must have been medically exa- 
mined ; and ' 

(6) section 6 (1), (2), (3). 11, and 34 of the Act, shall not 

ap])ly, and with such other modifications, restrictions or adaptations as the 
Central Government may, by notification in the Official Gazette, direct for the 
purpose of facilitating the application of the said provisions. 

(3) A reeepton order made imder this section shall be demed to he a 
reception order made under section 7 or section 10, as the ease may be. 

Reception orders othenci^e than on petition, 

12. When anv European who is subject to the provisions of the Army Act 

*fthe Naval Discipline Act or that Act as 
Beception ordw fa case by the Indian Navy (Discipline) Act, 1934,] 

of a Europtwi Imatic sol- Force Act or the Indian Air Force Act, 

dier, sat or or 1932] has ben declared a lunatic in accordance with 

the pinvisions of the military *[, Naval] *[or air force] regulations in force 
for the time lieing. and it appears to any administrative medical officer that he 
should be removed to an asylum, such administrative medical officer may, if he 
thinks fit, make a reception order under his hand for the admission of the said 
lunatic into any asylum which has hen duly authorized for the purpose by the 
Central Government. 

13. (1) Every officer in charge of a police station may arrest or cause to 
he arrested all persons found wanderii^ at lai^e 
within the limits of his station whom he has reason 
to believe to be luMtics, and shall arrest or cause to 
be arrested all persons within the limits of his station 
whom he has reason to believe to be dangerous by 
reason of lunacy. Any person so arrested diall be 
taken forthwitii before the Magistrate. 

(2) Every officer in charge of a police-station who has reason to believe 
that any person within the limits of his station is deemed to be a lunatic and is 
not under proper care and control, or is cruelly treated or neglected by any 
relative or other person having the charge of him, diall immediately report the ' 
fact to the Magistrate. 


Powera and duties of 
police in respect of ■waader- 
ing or dangerous lunatics 
and lunatics crudly treated 
or not undtff proper care 
and control. 


14. Whenever any person is brought before a Magistrate under the provi- 
_ . . sions of sub-section (1) of section 13, the Magistrate 

wS^“S"dau^ro^ examine such person if he th^ that 

luuatiea. there are grounds for proceedii^ further, shall cause 

him to be examined by a medical officer, and may 
make such other inquiries as he thinks fit; and if the Magistrate is satisfied that 
such person is a lunatic and a proper person to be detained, he may, if the 
medical officer who has examined such person gives a medical certificate with 
regard to such person, make a reception order for the adnussion of such lunatic 
into an asylum: 

Provided that, if any friend or relative desires that the lunatic be Sent to 
a licensed asylum and engages in writing to the satisfaction of the Magistrate to 


liEO. BEF. 

1 Inserted by Act V of 1926, sec. 4. 

2 Inserted by Act XXXV of 1934^ S. 2 
and Sell.* 

3 Substituted by Act XIV of 1932, S. 130 
and Seh, for '*or <:he Air Force Act*^ wbicb 
Lad been inserted by Act X of 1927, S. 2 
and ScL. I. 


4 Inserted by Act X of 1927, S, 2 and 
Sch. I. 


Seo. lZ.See 5 W.B. (Mis.) 6; 9 O. 
341 . 

Secs. 14, 15 (3) aot 16. — Sec, 16 wLicL 
applies only to temporary de^tion , for 
specific time and purpose, also applies to a 
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the cost of maintenance of the lunatic in such asylum, the Magistrate shall, 
If the person in charge of such asylum consents, make a reeeptkm owler for the 
admission of the lunatic into the licensed asylum mentioned in the engage- 
ment: . ® ” 

father tlmt if auy friend or relative of llie lunatif* enters into 
a bond TOth or 'vvithoxit sureties for such sum of money as the ,]iIa'?i.sTrate thinks 
nt, conditioned that such lunatic shall be properly taken <*are ot and shall hi* 
prevented from doing injury to himself or to others, the Magistrate, instpad of 
making^ a reception order, may, if he thinks fit, make him ovt-r to tho care of 
such mend or relative. 

15. (1) If it appears to the Magistrate, on the report of a policc-oflieer ox* 

Order in case of tanatic ° 

ometty treated or not under 'W’lthm the limits of his jurisdiction deemed to lift a 
proper care and control. lunatic is not under piuper care and control or is 

cruelly treated or neglected by any relative or other 
person having the charge of him, the Magistrate may cause the alleged lunatie 
to he produced before him, and summon such relative or other person as has or 
ought to have the charge of him. 

(2) If such relative or other person is legally bound to maintain ^e 
alleged lunatic, the Magistrate may makci an order for such alleged lunatic being 
properly cared for and treated,’ and, if such relative or other person vrilfully 
neglects to comply with the said order, the hlagistrate may sentence him to 
imprisonment for a term which may extend to one month. 

(3) If there is no person legally bound to maintain the alleged lunatic, or 
if the Magistrate thinks fit so to do, he may proceed as prescribed in section 
14, and upon heii^ satisfied in manner aforesaid that the person deemed to he a 
lunatic is a lunatie and a proper person to he detained under care and treatment 
may, if a medical officer gives a medieed certificate with regard to such lunatic, 
make a reception order for the admission of such lunatie into an asj'lum. 


16. (1) "When any person alleged to be a lunatie is brought before a 
_ . , Magistrate under the provisions of section 13 or 

repo^by section 15, the llagirtrate may, by m order in writ- 
m&dical officer. authorize the detention of the alleged lunatic in 

suitable custody for such time not exceeding ten 
days as may bey in his opinion necessary to enable the medical officer to deter- 
mine whether such alleged lunatic is a person in respect of whom a medical 
certificate may be properly given. 

(2) The Magistrate may, from time to time, for the same purpose by 
order in writing, authorize sucli further detention of the alleged lunatie for 
periods not exceeding ten days at a time as he thinks necessary: 


case T 7 here Magistrate aefing imdeo: sec. 14 
detention necessary for obseiTation. 
In such a case, by reason of sec. 15 (3), 
the two provisos of sec. 14 will also apply 
if necessary. 29 S.L.B. 43fcl65 I.CJ. 
119t=im Sind 156. 

Seo. 15. — ^Words * 'report of Police Officer, 
etc.’’ do not suggest personal presentation 
of a written complaint. Information con> 
tained in official correspondence is sufficient. 
29 S.I/.B. 431^=165 I.C. 1191=1936 Sind 
156. Where a lunatic is not 'under proper 
care and' control,’ it is not necessary, though 
desirable, to formally summon the relatives. 
But omission to do so does not render the 
proceedings illegal (Ibid.) 

Secs. 15 and 88. — A Magistrate who pass- 
es a reception order against a lunatic i^er 
S.'15 has no jurisdictioii to pass aa order for 
C»p C. M.-I— 105 


the payment of the costs of the maintenance 
of •the lunatic. He must under the pro- 
visions of S. 88 apply to the High Court or 
the District Court for such an order. 40 
P.L.R. 496. 

Sec. 16 . — A Gazetted Besident Medical 
Officer of a hospital is a medical officer 
under this section. 29 S.B.B. 431=165 I. 
C. 110=1936 Sind 156. It is competent to 
Magistrate to vary and shorten *aie period of 
detention originally ordered, on medical re- 
port. (Ibid.) Under the Lunacy Acts IV 
of 1912 and X of 1914 the Magistrates or 
Courts are themselves competent to direct 
the reception of a criminal lunatic into any 
asylum prescribed for the purpose without 
reporting' the case for orders of the Local 
Government under S. 471 (1), Cr. P. Code. 
8 L.B.B. 290b=3D I.C. 654. 
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Proinded that no person shaU be detained in accordance with the provi- 
sions of this section for a total period exceeding thirty days from the date on 
which he was first brought before the Magistrate. 

17. All acts which the Magistrate is authorized or required to do by 

_ . . . sections 14, 15 or 16 may be done in the Presidencv- 

Commissioner of Police; 

aenV-town. *>11 duties which an officer in charge of a police 

station is authorized or required to perform may be 
performed in any of the Presidency-towns by an officer of the police force not 
bdolw the rank of an inspector. 

Further provisions as to reception orders and medical certificates. 

18. (1) Every medical certificate under this Act shall be made and signed 

Medical certificates ^ medical practitioner or a medical officer, as the 

case may be, and shall be in the form prescribed. 

(2) Every medical certificate shall state the facts upon which the person 
certij^^g has formed his opinion that the alleged lunatic is a lunatic, distin- 
gui^ng facts observed by himself from facts communicated by others; and no 
reception order on petition shall be made upon a certificate founded only upon 
facts communicated by others. 

(3) Every medical certificate made under this Act diall be evidence of 
the facts therein appearii^ and of the judgment therein stated to have heen 
formed by the person certij^^g oii sncli facts, as if the matters therein appear- 
ing had been verified on oath. 

19. (1) A reception order required to be founded on a medical certificate 
dxall not be made unless the person who mgns the 
medical certificate, or, where two certificates are re- 

® quired, each person who signs a certificate has person- 
ally examined the alleged lunatic, in the case of an 
order upon petition, not more than seven clear days before the date of the pre- 
sentation of the petition, and, in all other cases not more than seven dear days 
before the date of the order. 


Time and manner 
medical examination 
Innatie. 


(2) "Where two 'medical certificates are required, a reception order diall 
not be made unless each person signing a certificate has examined the alleged 
lunatic separately from the other. ' 

20. A reception order, if the same appears to be in conformity with this 
Anthority for recrotion. sufficient authority for the petitioner or 

any person authorised by him, or in the case of an 
order not made upon petition, for the person authorized so .to do by the person 
making the order, to t^e the lunatic and convey him to the place meTitio T ied in 
such order and for his reception and detention therein, or in any a^lum to 
which he may be removed in accordance with tEe provisions of this Act, and the 
oMer may be acted on without further evidence of the signature or of the juris- 
diction of the person making the order: 

* [Provided that no reception order shall continue to have effect — 

(o) After the expiry of thirty days from the date on which it was made, 
unless the lunatic has bemi admitted to the place mentioned tiierein within that 
period, or 

(b) After the discharge, under the provisions of this Act, of the lunatic 
from such place or from any a^lum to which he may, ^ve been removed.] 

Copy of TocoptioiL order ^ An y authority making a reception ordei 

to be sent to person in under this Part shall forthwith send a certified copj 
cWge of asylum. of the order to the person in charge of the asylum 

into wliich such lunatic is to. be a<miitted. 


LEGL 1937 . 

1 Words "w Bongoon” omitted by A.a, • sLuerted by Aef TrxTm of 192S, S. S 
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"Rpstrii-tion a?, lo afivliims 
into Tvliipli rcpi.'ptlou 
may direct adriiisRiou. 


22. Subject t'l the of sor^fion 85, no 

llatristrafe shall luakt- jt i*or the 

admission of any InnatMi iiilo ’'a!.; liownimeiit 
u?,y]uml oiiUde the priivlnce in v:]ih:h Tn*^ 
exereihes jurisdi<-1 icm. 

Dtirnfion of hniuitrs ^nndinq remorfd to ifsqhihi, 

23. When any reception order lias I/ceii made under sectious 7, 10. 14 <ir 


Detention of lunatics 


15 . th** Maoristrate may, rti Im? ivi.»:*d. il ir.' 


deception 

tion. 


for payment 
maintenance 


of 

of 


pending rpinova] t» usyimu. wrifiii?:, direct that the lunatic, i/eudinc* his remora! 

lo Jill asylum, lie detained iu Miitahle cuslody in s,af;h 
place as the Mat^istrate thinks fit. 

TiCetpiion and detention- of adwhuil lunaticii. 

24. An order under section 455 or section 471 of the Code of Criminal 
Reception and detention T^^DCoduro, 1898, or under section 30 of the Prisoners 
of criminal lunatics. Act, 1900 ^[or under section 103-A of the Indian 

Army Act. 1911], directin" the reception of a cri- 
miiial^ lunatic into any asylpm which is prescribed for the reception of eriminaf 
lunatics shall be sufBeient authority for the reception and detention of any per- 
son named therein in such asylum or in any other asylum to which he may be 
lawfully transferred. . * 

Reception after inquisition, 

after inquisi- 25. A lunatic SO found by inquisition may bo 
admitted into an asylnru-— 

(1) in the case of an inquisition under Chapter IV, on an order made by, 
or under the authority of, the Hifrh Court; 

(2) in the case of an inquisihon under Chapter V, on an orrler made by 
the District Court. 

26. (1) When any lunatic has been admitted into an asylum in aec(»rdanee 
with the ])rovisions of section 25, the High Court or 
the Distiict C‘r»ui*t, as the ease may be, shall, on the 
application of the person in charge of the asylum, 
make an order for the payment of the cost of main- 
tenance of the lunatic in the asylum, and may from time to time direct that any 
sum of money payable under such order shall be ret'overed from the estate of 
the lunatic or of any person legally bound to maintain him: 

Provided that if at any time it shall ap]>ear to the satisfaction of the 
’Court that the lunatic has not suiiieient property, and that nf> person legally 
bound to maintain such lunatic has sufficient means for llie payment of such 
cost, the Couit shall certify the same instead of making such order for the 
payment of the cost as aforesaid. 

(2) An order under sub-section (1) shall l)e enforced in the same manner 
and shall be of the same force and effect and subject to the same apjjeal as a 
decree made by the Court in a suit in respect of the property or person therein 
mentioned. 

Amendment of order or certificate. 

27. If, after the reception of any lunatic into any asylum on a reception 

. j ^ . i’ order, it appears that the order upon which he was 

certScat™^^ ^ received or the medical «'ertifieate or certificates upon 

wliieh such order was made is or are defective or in- 
coryect, the same may at any time afterwards be amended l)y the person jor 
persons signing the same with the sanction of two or more of the visitors of the 
said asylum, one of whom shall be a medical officer. 

LEO. BEF. bv GoYi'nimcnt" by A.O., 1937. 

1 Substituted for '^any asylum estabilisbed ‘ ainaerted by Acrt; SSXIH of 1923, S. 5. 


Order 
cost of 
lunatic. 
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CHAPTER in. 

Cabe and Tseatuent. 

Visitors. 

28. (1) The Provincial Government shall appoint for every asylum not 

Appointment of visitors. visitors, one of whom at least shall be 

a medical ofBcer. 

(2) The Inspector-General of Prisons (where such ofiSice exists) abnli be 
a visitor ess officio of all the axioms within the limits of his jurisdiction. 

29. Two or more of the visitors, one of whom shall be a medical ofl5cer, 

Monthly inspection bv If®* “ month, together inspect 

visitors. ‘ every part of the asylum of which they are visitors, 

and see and examine, as far as circumstances will 
permit, every lunatic and boarder therein, and the order and certificate for the 
admission of every lunatic admitted since the last visitation of tiie visitors, and 
shall enter in_a book to be kept for that purpose any remarks which they may 
deem proper in regard to the management and condition of the asylum and the 
inmates thereof. 

80. (1) When any person is ^[detained] under the provisions of section 

laspectim of crinumU Criminal Procedure, 

lunatics by Inspector-Geue- mider the provisions of sectinn 103-A of 

ral or -visitorB. the Indian Army Act, 1911] the Inspector-General of- 

, . Prisons, if such person is ^ [detained] in a jail or the 

visitors of the asylum or any two of them, if he is ^[detained] in an asylum, 
may visit him in order to ascertain his state of mind; and he shall be visited 
once at least in every six months by such Inspector-General or by two of such 
visitors as aforesaid ; and such Inspector-General or visitors shall make a i^eciai 
report as to the state of mind of such person to the authority under whose order 
he is ^[detained]. 

(2) The Provincial Government may empower the officer in charge of the 
jail in which such person may be ^[detained] to discharge all or any of the func- 
tions of the Inspector-General under sub-section (1). 

Discharge of lunatics. 

31. (1) Three of the visitors of any asylum, of whom one shall be a 

Order of discharge from “^3^’ by o^CT m writmg, direct the 

asylum by visitors. discharge Of any person detamed in such asylum, and 

such person shall thereupon be discharged: 

Provided that no order under this sub-section shall be made in. tibe ease of 
a person detained under a reception order under section 12, or, in the case of 
a criminal lunatic, otherwise than as provided by section 30 of the ihrisoners 
Act, 1900. 

(2) When such order is made, if tiic person is detamed under the order 
of any public authority, notice of the order of discharge shall he immediately 
eommumeated to such authority. 

32. (1) A lunatic detained in an aE^lum 

Disduurge of lunaiica in under a reception order, made on petition, shall be 
other ca^ and of Euro- discharged if the person on whose petition the recep- 
pean military lunatiea. order was made so applies in writing to the 

person in charge of the asylum: 

Provided that no lunatic shall be discharged under tiie provisions of sub- 
section (1) if the officer in charge of the a^lum certifies in writing that *iihe 
lunatic is dangerous and unfit to be at large. 

» 

LEG. SEE. Sch. I for “eoafine d”. 

’ .Substituted by Act ZX of 1923 , S. 2 and Blbueried by Act ZXZJJI of 128^, 8. 5. 

» 
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X- ^ detain^ in an asylum under a reception order made under 

section 12 shall he detained therein until he is discharped therefrom in accord- 
ance with the military' ^ [, na\-al] *[or air force] regulations in force Cor the time 
being, or until the officer making the order applies for his transfer to the mill- 
tary ^[, naval] *for air force] authorities in view to his removal to Kngland. 

(3) Whenever it appears to the officer in charge of an asylum that the 
aischarge of a person therein detained under an order made under section 12 is 
necessary either on account of his recovery, or for any other purpose, such 
person shall be brought before the visitors of the asylum, and on tlie visitors 
recording their opinion that the discharge should be made, the Gigneral or other 
Officer^ commanding the division, district, brigade or force, or other officer 
authorized to order the admission of such peraons into an asylum, shall forthwith 
dir^t him to be discharged, and such discharge diall take' place in accordance 
with the military naval] *for air force] regulations in force for the t.lniA 
being. 

38. When any relative or friend of a lunatic detained in any asylum under 
Order of diseharee on Provisions of sections 14. 15 or 17 Is desirous that 

niis«rfa»Trin (> of relates for lunatic shall he delivered over to his eare and 
due care of the lunatic. custody, he may make application to the authority 

under whose order the lunatic is detained, and such 
authority, if it thinks fit in consultation with the person in charge of the asylum 
and with the visitors or with one of them being a medical officer and upon'such 
relative or friend entering into a bond with or without suretie.s for such sum of 
money as the said authority thinks fit conditioned that such lunatic shyi? be 
properly taken care of and shall be prevented from doing injury to himself or 
to othera may make an order for the discharge of such lunatic, and such lunatic 
shall thereupon be discharged. 

34. If any lunatic detained in an asylum on a reception order made under 
sections 7, 10, 14, 15 or 17 is subsequently found on 
DiseWge of person sul^ an inquisition under Chapter IV or Chapter V not to 

to Te ofiSd incapable of man^ng 

minS himself and his affairs, the person m charge of the 

asylum shall forthwith, on the production of a certi- 
fied copy of such finding, discharge the alleged lunatic from the a^lnm. 

Bemoval of hmatics. 


35. (1) ®'[-Any lunatic may, in accordance with any general or special 
order of the Provincial Government, he removed from 
Bmov^ of lunatxcfl and 4[gjmy (government asylum] to any other asylum 
cTuninai lunatics. within the province, or to any other a^lum in any 

other province with the consent of the Provincial Government of that 


province] : 


LEG. BEF. 

1 Inserted by Act XX X V of 1934, S, 2 
and Sell. 

2 Inserted by Act X of 1927, S. 2 and 
Sch. I. 

ScB. 33; Madras Amendment.— After S, 
33 of the Indian Lunacy Act, 1912, 4110 fol- 
lowing phall be inserted, namely ;'r— 

‘<Sec. 33 -A.— If the person in charge of 
any asylum in which a lunatic is detained 
under the provisions of Ss, 14, 15 or 17, is 
satisfied tha't in the interests of the health 
of the lunatic, it is necessary to tocharge 
him temporarily, the person aforesaid may 


(ir(h*r such dischargo for such period M he 
•may think fit and subject, to such conditions 
as the Provincial Government may by rule 
prescribe*'. (Madras Act XV of 1938). 

Substituted by Act XXX VIII of 1920, 
S. 2 and Sch. I. 

4 Substituted for *^auy asylum efitablidied 
by Government" by A.O., 1937. 

Sec. 33. — The appropriate remedy of the 
relatives of a person who has been wrongly 
confined as a lunatic is under this seetto, 
and not by way of application in hdbea$ 
corpiw. 29 S.L.R. 431-=165 1.0. llfie 
1936 Sind 156. 
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Provided that no hmatic admitted into an asylum on a reception order 
made on petition shall he removed in accordance -with the profusions of this 
s\ih-seetion until notice of such intended removal has been given to the peti- 
tioner. ' ' 

(2) The Provincial <}c»v«4nment may make such general or special 
order as [Mt] tliinks fit directing the removal oC any person for whose ® [deten- 
tion] an order has been mad<=‘ under section 466 or section 471 of the Code of 
Criminal Procedure, 189,8, •'‘[oj' under section 103-A of the Indian Army Act, 
1911], from, the place whore lie is for the time being ^ [detained] to any asylum! 
jail or other place, of safe custody ^[in the province, or to any asylum, jail or 
other place 0 ? safety in any other province with the consent of the Provincial 
Government of that province]. 

, E^co'pe and recapture. 

36. Every person received into an asylum under any such order as is 
. I'j. j A required by this Act, may he detained therein until 
OrdcT to removed or discharged as authorized bv law, 

‘escaped* ^ escape may, hy virtue of such ‘order, 

he retaken by any police-officer or by the person 
in cliarge of such asylum, or any officer or servant belonging thereto, or any 
other person authorized in that behalf by the said person in charge, and con- 
veyed to and received and detained in such asylum: 

‘ ‘ Provided that in the case of a lunatic not being a criminal lunatic or a 
lunatic in respect of whom a reception order has been made under section 12, 
the power to retake such escaped lunatic under this section shall be exercisable 
only for a period of one month from the date of his escape. 

PART III 

JUDICIAL INQUISITION AS TO LUNACY. 

CHAPTER IV. 

Proceedings in Lunacy in Presidency-Towns. 


.Turisdiction in lunacy 
Presidency-towns. 


in 


37. The Courts having jurisdiction under this 
Chapter shall be the High Courts of Judicature at 
Port William, Madras and Bombay. 


LEG. EBF. 

1 Substituted bv Act XXXVIII of 1920, 
S. 2 and Mi. t for 

2 Substituted by Act XI oJE 1923, S. 2 
and «cli. 1, fnr' “confinement”, 

* Inserted hy Act XXXIII of 1923, S. 5. 

4 Subsrtitnted by Act XI of 1923, S. S 
and Sell. I Tor “e.onfined”. 

s Substituted by Act XXXVIII of 1920, 
S. 2 and Sch. I, for “in British India 


Secs. 37 and 38: Scope or Sections. — 
The Lunacy Act contemplates the question 
of lunacy or sanity at the time of the en- 
quiry which shall not e:riend to the ascer- 
lainment of the period at which the alleged 
lunatic first became of unsound mind. 27 
I.C. 459=19 C.W.N. 45. See aUo 4 L. 
1*2=73 I.C. 696. Time of commencement of 
lunacy is beyond scope of inquiry. 13 M.I. 
A. 5*19. As "to- finding of lunacy in case of 
lucid intervals, see 18 M. 472. In order to 
find a person to be a lunatic the incapacity 
to manage his affairs must be on account 
of unsonndness of mind. 1905 A.W.IST. 8; 
4 .C.L.J. 115. Where D had two places of 


residence, one in Patna and the other in 
Calcutta and his wife instituted proceed- 
ings for his inquisition in Patna, held, 
that as resident in Calcutta D was subject 
to the jurisdiction of the High Count and 
that therefore the District Court of Patna 
had no jurisdiction to entertain the pro- 
ceedings. 48 C. 577=65 I.C. 57'=25 0. 
W'.N. 178. See also 57 I.C. 76fc:32 C. 
L.J, 314. 

Inquisition Pkooebdings. — Judge has 
got discretion under this Act to stop pro- 
ceedings in an inquisition for proper 
grounds; a petitioner is not entitled "to have 
the enquiry conducted- so long as he is able 
to tender witnesses for examination. 33 ,1. 
0. 857*=3 L.W. 402. Where a person has 
been found a lunatic under •the Act the pre- 
sumption is that he coniinues to be of un- 
sound mind until the contrary is shown. 3 
L.W. 290=33 I.C. 578. 

Seo, 38. — The Original Side of the Cal- 
cutta High Court has no jurisdiction to 
direct an inquisition or appoint a guardian 
of person or properly in ihe. case of an 
Indian not rendent in Calcutta. 58 0.* 
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Court may order in'tuisi- 
tion as to persons alleged 
to be insane. 


38. (1) The Coixrc may upon applination by 
orflcr direct an inquisition whether a {/erson subject 
to the jurisdiction of the Court who is alleged to be 
lunatic, is of unsound mind and incapable of raanag- 

. iup himself and hi.s affairs. 

(2) Such order may also contain directions for inquiries concerning the 
nature of the property belonging to the alleged lunatic, the persons who are bis 
relatives, the_ time during which he has been of unsound mind,, or snch other 
matters as to the Court may seem proper, 

39. Application for such inquisition may be 


Application by whom to 
be made. 


made by any relative of the alleged lunatic, or by the 
Advocate-General. 


N'otice of time and place 
of inquisition. 


40. (1) Notice shall be given to the alleged 

lunatic of the time and place at which it Is proposed 
to hold the inquisition. 

(2) If it appears that personal service on the alleged lunatic would be 
ineffectual, the Court may direct such substituted service of the notice as it 
thinks fit. 

(3) The Court may also direct a copy of such notice to be served upon 
any relative of the alleged lunatic and upon any other pers(»n to whom in the 
opinion of the Court notice of the application diould he given, 

tt. (1) The Court may require the alleged lunatic to attend at snch con- 
venient time and place as it may appouit for the 
purpose of being personally examined by the Court, 
or by any person from whom the Court may desire 
to have a report of the mental capacity and condition 

of such alleged lunatic. 

(2) The Court may likewise make an order authorizing any person or 
persons therein named to have access, to the alleged lunatic for the purpose of 
a personal examination. 

42. The attendance and examination of the alle^d lunatic under the pro- 
visions of section 41 shall, if the alleged lunatic be a 
woman who, accoiding to the manners and customs 
of the country, ought not to be compelled to appear 
in public, be regulated by the law and practice for the 
examination of such persons in other civil cases. 


Powers of Court in res- 
pect of attendance and exa- 
mination of lisnatic. 


Buies respecting attend- 
ance and examination of 
females alleged to be luna- 
tic. 


133 I.O. 188. In an application for an order 
directing an inquisition under the Lunacy 
Act, what has to be found is that the person 
is of unsound mind and that the unsound- 
ness of mind is such as to make him incapa- 
ble of managing his affairs. The Court 
must hold tlmt both unsoundness of mind 
and incapacity to manage his affairs are 
present and that the latter is due to the 
former. 152 I.C. 882=40 L.W. 710=67 
M.L.J. 797. 

Secs, 38 and 41. — Court’s dufty before 
ordering inquisition. To have an inquisition 
into the state of health, the state of mind, 
the state of property and the general capa- 
cily of a person is a thing which affects 
that person so prejudicially that it ought not 
to be taken except it be first ordered on a 
careful consideration of evidence. 28 C.W. 
3Sr. 513= 51 0. 480=1924 C. 658; 1930 L. 
237=122 I.O. 570. 

Sec. 39. — ^Application for inquisition must 
be',verififed. 5 -W'.B. Misc. 54; 7 W.B. 267. 
A member of the same tribe is not a rela- 
tive. 94 P.B, 1906. Proof of lunacy, 22 


W.B. 38. On this section, sec aUo 18 M. 
422; 4 O.L.J. 115; 28 O.W.N. 613. 

Sec. 40. — ^Notice under the section is a 
notice drawn up after an order directing an 
inquisition. 54 C. 836=103 T.C. 725=1927 
C, 636.^ Where lunatic has been served with 
notice, inquisiftJon can proceed ex parte even 
though the lunatic canno’t bo traced there- 
after. 96 I.O. 956=1926 S. 223. 

Sec. 41. — Cross-examination of a lunatic 
as witness is not eontomplated by this sec- 
tion. 7 W.B. 426; 8 A.L,.T, 179. Non- 
appearance of a lunajtic is no ground for 
striking off the case from the file. (IhidA 

Sec, 42. — S. 42 lays down that the atten- 
dance and examination of the alleged luna- 
tic, if she be a woman who according to tiie 
manners and customs of the country ought 
not to be compelled to appear in public shall 
be regulated by the law and practice for ih«r 
examination of such persons, in oth« eiril 
cases. The section in terms refers only to 
the attendance and examination of <ilie hma- 
tic in Court but the principle would eqiudly 
ftpply to ber attendance aztd 
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43. (1) If the alleged lunatic is not within the local limits of thei jurisdic- 

.L -TM i of the Court, and the inquisition cannot con- 

veniently be made in the manner hereinbefore mo- 
to MrtaL^Ms. ^ vided, the Court may direct the inquisition to be 

made before the District Court within whose local 
jurisdiction the alleged lunatic may be; and such District Court shall accord- 
ingly proceed to make such inquisition in the same manner as if the alleged 
lunatic were subject to its jurisdiction, ^d shall certify its finding upon the 
matters of inquisition to the Court directing the inquisition. 

(2) The record of evidence taken upon the inquisition shall be trans- 
mitted, together with any remarks the Court may think fit to make thereon, to 
the Court by which the inquisition was directed. 

44. If the finding of the District Conrt appears 
to the Couit directing the inquisition to be defective 
or insufSeient in point of form, it may either amend 
the same or refer it back to tlxe Court which made 
the inquisition to be amended. 

The finding of the Conrt on the inquisition or the finding of the Dis- 
trict Court to which the inquisition may have been 
Proceeatogs on finding of referred under the provisions of section 43 with sneh 
amendments as may be made under the provisions of 
section 44, as the case may be, shall have the same effect, and be proceeded on 
in the same manner in regard to the appointment of a guardian of the person 
and a manager of the estate of the lunatic as the findings referred to in section 
12 of the Lunacy (Supreme Courts) Act, 1858, immediately before the com- 
mencement of this Act.' 


Amendment of findtog of 
District Conrt if defective 
or tosufSciont In form. 


45. 


* JuSicial powers over person and estate of lunatic. 

Custody oi lunatics and 46. (1) The Court may make orders for the 
managenoent of thdi esta- custody of lunatics so found by inquisition and the 

management of their estates. 

(2) When upon the inquisition it is _^ecially found that the person to 
whom the inquisition relates ia of unsound mind so as to be incapable of manag- 
ing his affairs, hut that he is capable of manapng himself, and is not dangerous 
to himself or to others, the Court may make stuck orders as it thinks fit for the 
management of the estate of the lunatic includiug proper provision for the 
maiutenanee of the lunatic and of such members of his family as are dependent 
on Viirn for maintenance, hut it shall not be necessary to make any order as to 
the custody of the person of the lunatic. 

47. The Court, on the appointment of a manager of the estate of a lunatic, 
may direct by the order of appointment, or by any 
Powers of Manager m snibgeq-Qent. order, that such manager shall have such 
powers for the management of the estate as to the 
Court may seem necessary and proper, reference 
being had to the nature of the property, whether movable or immovable, of 
which the estate may consist: 

Provided that no manager so appointed shall without the permission of 


the Court — 

(a) mortgage, charge or transfer by sale, gift, exchange or otherwise, 
any immovable property of the lunatic; or 

(b) lease any such property for a term exceeding five years. 


before a dootor. The proper eotuee for the 
Court under such dreusutaiieea would be 
to have the lady ezanuned by a lady docAor. 
7 O.W.N. 483=:1«30 O. 801. 

Sec. 43 . — See 3 Agra 3; 11 W-B. 100. 

Sbxb. 46 and 47.— Lusatift’s estate— Ap- 
pointmeat of manager — Court of Wards— 


Suparintendenee of aa eetote of limatie — 
Cuardian of property. See 14 M.L.T. 489; 
20 W.B. 477;- 23 M.Ii.J. 706=12 M.L. 
T. 585 ; 80 a 973; 15 I.C. 265; 16 I.C. 
885; 13 Bom.L.B. 772; 6 1.0. 158; 18 M. 
472. 
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49 . 


Such permission may be granted subject to any condition or restriction 
which the Court thinks fit to impose. 

48. The Court may, on application made to it by petition concerning any 
matter whatsoever connected with the lunatic or his 
Power to make order estate, make such order, subject to the rtrovisions of 

Chpter, respecting the apidication. as in the 
^ cireuinstances it thinks fit. 

Management and administration. 

The Court may, if it appears to be just or for the lunatic’s benefit 
p . , order that any property, movable or immovable, of the 

tic’s'^^pTopertv ^for Sind whether in possession, reversion, remain- 

purposes. ' der, or contingency, be sold, charged, morigaged, dealt 

with or otherwise disposed of as may seem most ex- 
pedient for the purpose of raising or securing or repaying with or without in- 
terest money to be applied or which has been applied to -all or any of the 
following purposes, namely — 

( 1 ) the payment of the lunatics debts or engagements; 

( 2 ) the discharge of any incumbrance on his property; 

( 3 ) the payment of any debt or expenditure incurred for the lunatic’s 
maintenance or otherwise for his benefit ; 

(4) the payment of or provision for the expenses of his future main- 
tenance and the maintenance of such members of his family as are dependent on 
him for maintenance, including the expenses of his removal to Europe, if he 
shall be so removed, and all expenses incidental thereto; 

(5) the payment of the costs of any inquir}* under this Chapter, and of 
any costs incurred by order or under the authority of the Court. 

50, (1) The manager of the lunatic’s estate shall in the name and on 
. behalf of the lunatic execute all such conveyances and 

instruments of transfer relative to anv sale, mortgage 
under order of Court. disposition of his estate as the Court may 

order. 


(2) Such manager shall, in like manner, under the order of the Court, 
exercise all powers whatsoever vested in a lunatic, whether the same are vested 
in him for his own benefit or in the character of trustee or guardian. 

SI. Where a person, having contracted to sell or otherwise dispose of his 
estate or any part thereof, afterwards becomes luna- 
Cburt may order pertor- Court may, if the contract is such as the Court 

mance of oon rac . thinks ought to be performed, direct the manager 


Sec. 48.— The language of S. 48 is not 
mandatory but permissive. By the Me oX 
the word '‘may” a diseretioii is given to the 
Court to mahe an order under the section. 
The words "concerning any matter whatw- 
ever connected with the lunatic or to 
estate” are very wide, and empower tte 
Court by the proceedings mentioned m the 
section to decide a question as to whetter 
the properties referred to in the application 
before the Court form part of the estate of 
the lunatic. The intention of the legislature 
is to provide a summary procedure in 
regard to matters concerning lunatics ana 
their estates. The Court should, however, 
refer the parties to a regular suit in cases 
which it considers likely to be complex or 
lengthy or properly matters which should be 
voiced by way of a suit and which cannot 
conveniently be dealt with by the summary 
procedure indicated in sec. 48. 1938 M.W* 
CX 106 


K. 114fc48 L.W. 856= (1938) 2 M.L.j’ 
1072, The use of the word “petition** in 8. 
48 of the Act is used in contradistinction to 
a "suit” and indicates that matters proper- 
ly the subject of the provisions of the section 
can be brought before the Court by a pro- 
ceeding other than a suit. The Court having 
been seized of the matter regarding the 
lunatic and his estate by means of an origi- 
nal petition under which it is found that 
person is of unsound mind and incapable of 
managing his affairs, it is not necessary lhat 
any further proceedings arising in respect 
of the matter should have to be prosecuted 
bv means of an original petition. 1938 M. 
W.N. 1143=48 L.W. 856= (1938) 2 M. 
LJ. 1072. 

Sec. 49. — Permission not necessary for 
ordinary cultivating lease, 6 I.C. 158. On 
this section, see also 20 W.R. 477; IS W.R. 
259. 
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Dissolution and disposal 
of property of partnership 
on a member becoming 
lunatic. 


Manager may dispose of 
lease. 


of the estate to execute such conveyances and to do such other acts in fulfilment 
of contract as it shall think proper. 

52. (1) Where a person, being a member of a 

partnership firm, is found to be a lunatic, the Court 
may, on the application of the other partners, or of 
any person who appears to the Court to be entitled to 
require the same, dissolve the partnership. 

(2) Upon such dissolution or upon a dissolution by decree of Court or 
otherwise by due course of law, the manager of the estate may, in the name and 
on behalf of the lunatic, join with the other partners in disposing of the part- 
nership property upon such terms, and shall do all such acts for carrying into 
effect the dissolution of the partnership, as the Court shall think proper. 

53. Where a lunatic has been engaged in business the Court may, if it 

Disposal of business pre- 

mises. premises should be disposed of, order the manager of 

the estate to sell and dispose of the same, and the 
moneys arising from such sale shall be applied in such manner as the Court may 
direct. 

54. Where a lunatic is entitled to a lease or under-lease, and it appears to 
be for the benefit of his estate that it should be dis- 
posed of, the manager of the estate may, by order of 
the Court, surrender, assign or otherwise dispose of 

the same to such person for such valuable or nominal consideration, and upon 
such terms, as the Court thinks fit. 

55. If a lunatic is possessed of any immovable property situate beyond the 

local limits of the jurisdiction of the Court which by 
A^umptiori </f charge by the law in force in the Province wherein such pro- 
SSing Perty is sittiatef subjects the proprietor, if disquaH-, 

certain cases. tPs junsdiction of the Q)urt of Wards, the 

said Court of Wards may assume the charge of sudi 
property and manage the same according to the law for the time being in force 
for such management ; 

Prorided that — 

(1) in such case, no further proceedings in. respect of the lunacy shall be 
taken under any such law, nor shall it be competent to the Court of Wards or to 
any Collector to appoint a guardian of the person of the said lunatic or a 
manager of the estate except of the immovable property which so subjects the 
proprietor as aforesaid ; 

(2) the surplus of the income of such property, after providing for the 
payment of the Government revenue and expenses of management, shall be dis- 
posed of from time to time in such manner as the High Court may direct; 

(^) nothing contained in this section shall affect the powers given to the 
High Court by sections 49, 50 and 51 or f except so far as relates to the manage- 
m^t of the said immovable property which so subjects the proprietor as afore- 
•said) the powers gjven by any other section. 

56. f 1) If it appears to the Court, having regard to the situation and con- 

dition in life of the lunatic and his family and the 

for Xatk's*" hS K ^ to ^^ent Jiat 

without appointing mana- property should be made available for his or their 
ger in certain cases. maintenance m a direct and inexpensive manner it 

alogaid ^ ^ thM . fit. b, 

55, — ^Appointment of manager is 
valid assumption of charge by Court of 


Wards. IS I.C. 265; 6 S.L.R, 25. 
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Power to c.rder transfer 
of stock belonging to luna- 
tic in certain cases. 


(2) The receipt of the person so appointed shall be a valid discharge to 
any person M^ho pays any monev or delivers anv propt^rtv of the lunatic to such 
person. 

Vesting orders. 

57. Where any stock or Government securities or an\* share in a company 
(transferable within British India (ir the dividends of 
which are payable there) is or are slanding in the 
name of, or vested in, a lunatic, ht-neficially entitled 
thereto, or in a manager of the estate of a lunatic, or 

in a trustee for him, and the manager dies intestate, or himself becomes lunalic, 
or is out of the jurisdiction of the Court, or it is uncertain whether the manager 
is living or dead, or he neglects or refuses to transfer the stock, securiiies <yr 
shares, or to receive and pay over thereof the dividends to a new manager or as 
the Court directs, vrilhin fourteen days after being required by the Court to do 
so, then the Court may order some fit person to make such transfer, or to trans- 
fer the same, and to receive and pay over the dividends in such manner as the 
Court directs. 

58. Where any such stock or Government securities or share in a company 

is or are standing in the name of, or vested in, any 
Power to -order transfer person residing out of British India and not in any 
of stock of hinatjc residing of the United Kingdom, the Court upon being 

United iSngdom.^ satisfied that such person has been declared lunatic, 

and that his personal estate has been vested in a per- 
son appointed for the management thereof, according to the law of the place 
where he is residing, may order some fit person to make such transfer of the 
stock, securities or shares or of any part thereof, to or into the name of the per- 
son so appointed or otherwise, and also to receive and pay over the dividends 
and proceeds as the Court thinks fit. 

General. 

59- If it appears to the Court that the unsoundness of mind of a lunatic is 
in its nature temporary, and that it is expedient to 
Power to apply make temporary provision for his maintenance or 

caL^ oT temporary ”unaV. maintenance of such members of his family as 

are dependent on him for their maintenance, the Court 
may, in like manner as under section 56, direct his property or a sufficient part 
of it to-be applied for the purpose aforesaid. 

60. (1) When any person has been found under this Chapter to be of 

unsound mind, and it is subsequently shown to the 
Court that there is reason to believe that such un- 
soundness of mind has ceased, the Court may make an 
order for inquiring whether such person is still of 
unsound mind and incapable of managing himself and 
his affairs. 

(2) The inquiry shall be conducted as far as may be in the manner pres- 
cribed in this Chapter for an inquisition into the unsoundness of mind of an 
alleged lunatic ; and if it is found that the unsoundness of mind has ceased, the 
Court shall order all proceedings in the lunacy to cease or to be set aside on such 
terms and conditions as to the Court may seetn fit. 

61. The Court may, from time to time, make 
rules for the purpose of cariydng into effect the 
provisions of this Chapter in matters of lunacy. 


Proceedings in lunacy to 
cease or to be set aside if 
Court finds that the un- 
soundness of mind has 
ceased. 


Power of Court to make 
rules. 


Sec. 57,-^^^ 8 B. 280; 16 T.C. 885. Presidency Towns and in the absence of a 

Sec. 60. — ^As to evidence, see 31 C. 210; rule applicable to cases outside the- Presi- 

2 A.L.T. 154.. dency Towns those rules may be nude ap- 

Sec. 61. — S. 61 and the rules framed plicable to such cases also. 22 C.W.N, 547 

thereunder are applicable only to cases in =43 I.C. 511=27 G,L.J. 205, *, 
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CHAPTER V. 

Proceedings in Lunacy Outside Presidency Towns. 

Inquisition. 

62. Whenever any person not subject to the jurisdiction of any of the 
Courts mentioned in section 37 is possessed of pro- 
Power of District Court pert\’ and is alleged to be a lunatic, the District 
to institute inouisition as to Court, within whose jurisdiction such person is re- 
P«sons alleged to he luna- application, by order direct an 

inquisition for the purpose of ascertaining whether 
such person is of unsound mind and incapable of managing himself and his 
affairs. 


Sec 62. — Adjtidicatic.n of lunatic, when 
made. 30 C.W.N, 180=1926 C. 155. 
Under S. 65 it is open to the Courts to find 
that a man is of unsound mind so as to be 
incapable of managing himself and is not 
dangerous to himself or to others. Both 
conditions must be satisfied before a man 
can be found to be a lunatic under the Act. 
The mere fact that a man’s mental condi- 
tion is weak will not enable such an order 
being passed. 90 I.C. 87&=30 C.W.N. 
180. It is indubitable that an order direct- 
ing an inquisition into a man’s state of mind 
is a very serious thing and that such an 
order is intended by the statute to be a 
judicial determination carefully made upon 
adequate materials. It will not be wise to 
make such an order without serving a notice 
upon the lunatic first. In such an applica- 
tion the Judge should then consider care- 
fully whether the case is one which calls for 
an order directing an inquisition. 54 C. 
836. lunatic is served with notice, 

inquisition can proceed ex parte, even though 
the lunatic cannot be traced thereafter. See 
96 I.C. 956=1926 S'. 223. -Orders for the 
custody of lunatic and for the management 
of their estate do not come into question at 
all until there has been a finding of lunacy 
as a result of an inquisition. There is no 
question of interim orders on such matters 
pending the determination as to the person’s 
state of mind. Where notices were issued 
on a petition for inquisition and on the date 
of hearing evidence was recorded and 
orders were passed simultaneously ordering 
an inquisition and declaring the person to be 
a lunatic. Held, that the procedure adopt- 
ed was wrong in law. 54 C. 836s=103 I.C. 
725=1927 C. 636. Applicants in cases under 
S. 62 should come into Court fortified with 
a valid medical certificate of insanitv. 96 
I.C. 778=24 A.LJ. 906. Where thk fact 
of lunacy is being disputed, Court should not 
have its conclusions on mere personal ob- 
servation, but follow the procedure laid 
down in this section. 27 Punj.L.R. 649= 
1926 L. 586. also cases under Ss. 38 
and 41, supra.] An inquisition under S. 62 
once started must be prosecuted to the very 
end. Before such an inquisition is ordered 
or started, there ought to be a careful and 
thorough preliminary enquiry and the Judge 
ought to satisfy himself that there is a real 
ground for an inquisition. An application 
for an inquisition should ordinarily be sup- 


ported bj- affidavit or b 3 ’ examination on 
oath of the applicant and by a medical certi- 
ficate of some doctors as to the condition of 
the alleged lunatic. It would also be desira- 
ble in many cases that the Judge should seek 
some personal interview with the alleged 
lunatic with a view to satisfy himself that 
there is a real ground for supposing the 
existence of an abnormal mental condition 
which might bring the person within the 
Lunacy Act. 42 A. 504=58 I.C. 617; 49 
A. 3=1927 A. 225 (1). On the section, see 
also 29 M. 310. 

JuRi.SDiCTTON. — ^The alleged lunatic' was a 
person ordinarily residing within the Dis- 
trict Court of Nadia where he had his house 
and family. In 1927, however, he was for 
sometime living temporarily in Calcutta for 
the purpose of his treatment and during 
that time the .Chief Presidency Ma^strate 
of Calcutta had passed an order directmg 
the authorities of the mental hospital to re- 
ceive the alleged lunatic. In 1928 an appli- 
cation was made to the District Court, 
Nadia, for an inquisition under the Lunacy 
Act. Held, that it could not be said that 
at the date^ of the application the alleged 
lunatic was subject to the jurisdiction of the 
High Court of Calcutta so as to take away 
the jurisdiction of the District Court to 
make an order for inquisition. 35 CW.N. 
543=134 I.C. 1135=1931 C. 711. Where 
a lunatic is a permanent resident within the 
jurisdiction of a particular District Court 
and has properties in that district and his 
wife applies to the District Court for the 
appointment of a person as manager of his 
properties, that District Judge has jurisdic- 
tion to tie cognizance of the application, 
and to direct inquisition under S. 62, not- 
withstanding the fact that the lunatic tem- 
porarily resides in a mental hospital outside 
the jurisdiction of that Court. 19^ C. 512. 
Temporary removal of a lunatic to the 
mofussil does not oust the jurisdiction of 
the High Court over the lunatic and an ap- 
plication under S. 62 in relation to such 
lunatic must be made on the Original Side 
of the High Court 57 I.C. 768=;32 CL. 
J. 314. A temporary removal vests juris- 
diction over the lunatic in the District 
Court in whose jurisdiction he is removed 
unless the lunatic is at the same time sub- 
ject to the juri.sdiction of -the High Court. 
It is not necessary that the property of the 
lunatic must be within the jurisdiction of 
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n\ A !■ • Lunacy. 

U; Application for such inquisition may be made by any relative of 
Application by whom to alleged lunatic or by any public Curator ap- 
be made. pointed under the Succession i Properly I’roteclion) 

* 1 . o ^ (hereinafter referred to as the Curator), 

or py tte Government Pleader, as defined in the Code of Civil I'Tocedure. 1908, 
or It the property of the alleged lunatic consists in whole or in part of land or 
any interest m land, by the Collector of the District in which it is situate. 

,, “ fbe property' or any part thereof is of such a <lescription that it 

woind by the law in force in any Province where such property is situate 
subject the proprietor, if disqualified, to the j'urisdiction of the Court of Wards, 
the application may be made bj’ the Collector on behalf of the Court of Wards. 

Regulation of proceed- provisions of sections 40, 41 and 42 

ings of District Courts. shall regulate the proceedings of the District Court 

with regard to the matters to whidi they relate. 

65. (1) The District Court, if it tliinks fit, may 
appoint two or more persons to act as assessors to 
the Court in the said inquisition. 

(2) Upon the completion of the inquisition, the Court shall determine 
whether the alleged lunatic is of unsound mind and incapable of managing him- 
self and his affairs or may come to a special finding that such alleged lunatic is 
of unsound mind so as to be incapable of mana^ng his affairs, but that he is 
capable of managing himself and is not dangerous to himself or to others. 

66. (1) If the alleged lunatic resides at a distance of more than fifty 
miles from the place where the District Court is held 
to which the application is made, the said Court may 
issue a cot^ission to any subordinate Court to make 
the inquisition, and such subordinate Court shall 
thereupon conduct the inquisition in the manner 
hereinbefore pro^nded In this Chapter. 


Inquisition by District 
Qjurt and finding thereon. 


IiKiuisilion by subordinate 
Court on ^ commission is- 
sued by District Court and 
proceedings thereon. 


the District Judge. 57 I.C. 768=32 C.L. 
J. 314. 

Secs. 62 and 65. — ^Where an application 
is made to ascertain whether certain persons 
are of sound mind by an inquisition, the 
Judge should form his independent judg- 
ment on the point After examining the 
parties he may reject the petition in limine 
if he thinks that no prima facie case for en- 
quiry is disclosed. Or he may' after exa- 
mining the pleadings of the parties or as a 
result of his own personal interview with 
the alleged lunatic come to the conclusion 
that there are pounds for supposing that 
the mental condition is such as to bring him 
within the Lunacy Act. In that case he 
must order an “inquisition" and proceed in 
the manner mentioned in S. 65 (a) on the 
materials before him. It is only when these 
findings have been arrived at as a result of 
the inquisition that the jurisdiction of the 
Court to proceed further with the case 
arises. In determining these questions the 
paramount consideration is the benefit of the 
lunatic. 122 I.C. 570=1930 L. 289. 

1^. 63 . — See cases xmder Ss. 61 and 62. 
See also 1926 Sind 223. 

Secs. 63 and 80: “Curator”— Meaning 
OF. — ^The word “curator” is used in the 
Lunacy Act in the sense of public curator 
• appointed under die Succession (Property 
Protection) Act. Hence a person who has 
not been appointed curator in the above 
sense can be removed from guardian of the 


lunatic under S. 80, Lunaev Act. 1*46 I.C. 
553=1933 L. 626. 

Sec. 6S.See 33 C.W.N. 180; 1930 L, 
289, cited under S. 62. 

Order tn lunacy— Binding nature of.— 
Although an order in lunacy is not a judg- 
ment which is conclusive against the world 
as one of the judgments enumerated in S. 
41 of the Evidence Act, it is still relevant 
and binding upon the parties thereto and 
those who claim under them just like any 
other judgment of a Civil Court. 56 M. 
904=1933 M. 624=65 M.LJ. 279 

Finding as to lunacy— I ntekferencf. by 
High Court. — ^A person who is not suffi- 
ciently intelligent to manage his own affairs, 
is not necessarily of unsound mind. Under 
S. 65 there must be a finding that the alleg- 
*ed lunatic is of unsound mind and incapable 
of managing himself and his affairs. The 
High Court has power to interfere to 
rect a wrong finding under S. 65 (2). 30 
N.L.R. 224=148 I.C. 462=1934 N. 27. 

Secs. 65 and 67. — For purpo.ses of S. 65 
the degree of unsoundness of mind of a 
person has to be found in relation to his 
capacity to manage the affairs of his estate. 
Where it is found that a person could not 
look after property, whether big or small 
but could at best only look to his physical 
needs, a Court would be stultifying the 
scope of the Act if it deprived such a person 
of the protection that law gives him. A 
suitable person should be appointed for his 
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(2) On the completion of the inquisition, the subordinate Court shall 
transmit the record of its proceedings with the opinions of the assessors if 
assessors have been appointed, and its own opinion on the case; and the Dis- 
trict Court shall thereupon proceed to dispose of the application in the manner 
provided in section 65, sub-section (2) : 

Provided that the District Court may direct the subordinate Court to make 
such further or other inquiries as it thinks fit before disposing of the application. 

Judicial po^jers over person and estate of lunatic, 

67. (1) The Court may make orders for the 
Custody of Inuatics and custody of lunatics so found by inquisition and the 
management of th«r estates, management of their estates. ^ 

(2) When upon the inquisition it is specially found that the person to 
whom the inquisition relates is of unsound mind so as to be incapable of manag- 
ing his affairs, but tliat he is capable of managing himself and is not dangerous 
to himself or to oth'ers, the Court may make such orders as it thinks fit for the 
management of the estate of the lunatic including proper provisions for the 
maintenance of the lunatic and of such members of his family as are dependent 
on him for maintenance, but it shall not be necessary to make any order as to 
the custody of the person of the lunatic. 

68. If the estate of a lunatic so found or any part thereof consists of 

property which, by the law for the time being in 
Court of Wards to be force, subjects the proprietor, if disqualified, to the 

jurisdiction of the Court of Wards, the Court of 
lunatic! ^ e a e o \\^ards shall be authorized to take charge pf the 

same. 

69. (1) If the estate of a lunatic so found consists in whole or in part of 

land or any interest in land, but is not of such a 
Power to direct Collfector nature that it would subject the proprietor, if dis- 

and‘SatSfunatic j«risdictioii of the Court of W^ds. 

tain cases. the District Court may direct the Collector to take 

charge of the person and estate of the lunatic : 

Provided that no such order shall be made without the consent of the 
Collector previously obtained. 

(2) The Collector shall thereupon appoint a manager of the estate, and 
may appoint a guardian of the person of the lunatic. 

70. All proceedings of the Collector in regard to the person or -estate of a 

« . , limatic under this Chapter shdll be subject to the 

of ^Hector' procee mgs control of the Provincial Government or of such 
„ ^ ^ authority as it may appoint in this behalf, 

tn 71. fl) In all other cases the District 'Court 

manag^ ancf take security’ - appoint a^ manager of the estate of the lunatic 

from manager. and may appoint a guardian of his person: 


to take charge of person 
and estate of lunatic in cer- 
tain cases. 


estate as contemplated by S. 67 (2), I.L. 
R. (1939) All. 510=1939 All. 333. 

Sec. 67.^ee 23 M.LJ. 706. also • 
1939 All. 333, cited under S, 65, supra. 
The guardian of a lunatic^s property ap- 
pointed under S. 67 is not competent to 
maintain a suit after the lunatic's death for 
recovery of arrears of rent accrued due 
subsequent to the lunatic's death. The right 
of action in respect of such rent would rest 
in tlie heir entitled to take the propertj* 
after tlie death of the lunatic. Whether or 
not the manager appointed under S. 67 
would have power to realise assets outstand- 
ing at the time of the lunatic's death in 
respect of the claim arising subsequent to 
the_ death of the lunatic, the Court has no 
jurisdiction to sanction the institution of 


proceedings. 56 L.W. 129=A.I.R. 1943 
Mad. 265=(1943) 1 M.L.J. 22 (2). There 
is no provision in the Lunacy Act, which 
would empower the Court to appoint an 
interim curator of a lunatic. 45 Bom.L.R. 
782=A.I.R. 1943 Bom. 387. 

Sec. 68.-^^^ 15 I.C. 265 ; 6 S.L.R. 65. 
The CJourt of Wards must be given an op- 
portunity of assuming charge of the estate 
of a lunatic landlord, if they do desire. 
Till the Court of Wards has not elected to 
exercise jurisdiction, the Courts are pre- 
cluded from appointing his brother manager 
of the estate oE the lunatic. 211 I.C. 487 
=A.I.R. 1944 Sind 72. 

Sec. 69.^ee 7 W.R. 5. 

Sec. 71. — If a member of a joint Hindu 
family imder the Mitakshara law be a luna- 
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LU that a District Court juay, instead of appointing a manager of 

the estate of a lunatic, exercise any of the powers conferred on the Hieh Court 
under sections 56 and 59. 

(2) Any person who lias been appointed by the Disirici Court or Cullec- 
tor to manage the estate of a lunatic shall, if so required, enter into a bond in 
such torhi and with such sureties as to the Court or the CrOiecior, as the case 
may be, may seem fit, engaging duly to account for what he may receive in 
respect of the property of the lunatic. 


Restriction on appoint- 
ment of legal heir of luna- 
tic to be guardian of hi- 
person. 


72. The legal heir of a lunalic shall not be 
appoinied to be the guardian of the person of such 
lunatic unless the Court or the Collcctfir. ns ihe case 
may be, for reasons to be recorded in writing, con- 
siders that such an appointment is for the benefit of 
the lunatic. 


73. A guardian of the person of a lunatic or a manager of his estate 
Remuneration of mana- ^Ppointed under this Chapter shall be paid such 
gers and guardians. allowance, if any, as the Court or the Collector, as 

the case may be, thinks fit for his care and pains in 

the execution of his duties. 


74. (1) The person appointed to be guardian 

Duties of guardian. of a lunatic’s person shall have the care of his person 

and maintenance. 

(2) When a distinct guardian is appointed, the manager shall pay to the 
guardian such allowance as may be fixed by the District Court or the Collector, 
as the case may be, for the rmintenance of the lunatic and such members of his 
family as are dependent ,on him for their maintenance. 

75. (1) Every manager of the estate of a lunatic appointed a.s aforesaid 
Powers o£ manager, exercise the same powers in the management of 

the estate as might have been exercised by the pro- 
prietor if not a lunatic, and may collect and pay all just claims, debts and liabi- 
lities due to or by the estate of the lunatic ; 

Provided that no manager so appointed shall without the permission of 
the Court — , 

(a) mortgage, charge, or transfer by sale, gift, exchange or otherwise 
any immovable property of the lunatic, 

(b) lease any such property for a term exceeding five years. 

Such permission may be granted subject to any condition or restriction 
which the Court thinks fit to impose. 


tic; where it is shown that his property is 
being wasted the Civil Courts have power 
to appoint a manager of the lunatic’s share 
under the Lunacy Act, although no dohbt a 
strong case must be made out for the ap- 
pointment of a manager. 25 N.L.R. 61= 
116 I.C. 663=1929 N. 93. On this section, 
see 33 I.C. 106; 24 C 133; 16 B. 132; 6 M. 
380 ; 39 A. 158. A person who has been ap- 
pointed guardian of the person of a lunatic 
under S. 71 is, in the absence of every 
special circumstances, entitled to the custody 
of ithe lunatic and the Court appointing the 
guardian has power to give such custody. 
40 L.W. 712=1934 M. 724=67 M. L. J. 
661. The Legislature never intended that a 
manager appointed under ‘S'. 9 of the 
Lunacy Act' should be competent to inter- 
fere with the personal law of a lunatic mem- 
ber of a joint Hindu family. l.L.R. (1942) 
AU. 518=1942 A.L.J. 197=A.LR. 1942 


All. 267 (2). 

Sec. 72.See 39 A. 158; 23 C. 512; 15 
A. 29, Section does not apply vvherc near 
relations onlv can be appointed guardians of 
lunatic. 85 'LC. 276=1025 O. 642. S. 72 
operates as a kind of warning that particular 
care should be exerci.*ied by the Court, 
where a person is entitled to inherit part of 
the property of a lunatic and would there- 
fore benefit by his death, to see that the ap- 
pointment of such person as the guardian 
of a lunatic is a beneficial one. Hence a 
legal heir whoiie interest would be greater 
if the lunatic dies should not be apiK)inted 
guardian of the person of the minor in pre- 
ference to another who is a non-heir. (IS 
A. 29 and 39 A. 158, Ref.) 152 I.C. 512 
=1934 R. 164. 

Sec. 74.--^^e 23 C. 512. 

Sec. 7S,See 20 B. 150. • ^ 





(2) Before granting any such permission, the Court may cause notice of 
the application for such permission to be served on any relative or friends of the 
lunatic, and may make or cause to be made such inquiries as to the (^urt may 
seem necessary in the interests of the lunatic. 

76. (1) Every person appointed by the District Court or by the Collector 

to be manager of the estate of a lunatic shall, within 
Manager to furnish in- six months from the date of his appointment, deliver 
ventory and annual ac- jjj Court or to the Collector, as the case may be, an 

inventory of the immovable property belonging to 
the lunatic and of all such money, or other movable property, as he may receive 
on account of the estate, together with a statement of all debts due by or to 
the same. 

(2) Evety such manager shall also furnish to the Court or to the Collec- 
tor annually, within three months of the close of the year of the era current in 
the district, an account of the property in his charge, exhibiting the sums received 
and disbursed on account of the estate and the balance remaining in his hands. 

77. If any relative of the lunatic, or the Collector by petition to the Court, 

impugns the accuracy of the said inventory and 
statement, or of any annual account, the Court may 
impugned. ^ ^ ^ summon the manager and inquire summarily into the 

matter and make such order thereon as it thinks fit; 
or the Court, at its discretion, may refer any such petition to any subordinate 
Court or to the Collector if the manager was appointed by the Collector. 

78. All sums received by a manager on account of any estate in excess of 

„ . , what may be required for the current expenses of the 

^ lunatic or of the estate, shall be paid into the public 

proceeds of estate. treasury on account of the estate, and shall be invest- 

ed from time to time in any of the securities specifi- 
ed 'in section 20 of the Indian Trusts Act, 1882, unless the Court or the Collec- 
tor, as the case may be, for reasons to be recorded in writing, directs that such 
sums be in the interest of the lunatic otherwise invested or applied. 

79. Any relative of a lunatic may with the leave of the District Court sue 

* , . for an account from any manager appointed under 

accoSl'’* Chapter, or from any su^ pl;«>n after his 

. . ^ removal from office or trust, or from his legal repre- 

sentative m case of his death, in respect of any estate then or formerly under 


Sec 77.— -Where accounts filed by mana- 

§ er of lunatic's estate are impugned under 
iis section, some kind of inquirj’ and record 
should be made. Reasons also should be 
shown in passing orders, as the orders are 
appealable. 161 I.C. 591 (2) =1936 Rang.. 


Secs. 77 and 83. — Order passed under 
S . 77 simply ito the effecl* that the accounts 
are passed, implies that the objections to the 
accounts are rejected, and hence appeal lies 
to the High Court under S. 83. 161 I.C. 
591 (2)=1^6 Rang. 51, 

Secs. 77 and 79: Scope— Claim for ac- 


counts AGAINST manager— ApPUCATION OR 
SUIT. — ^Where there are very large number 
of Items of expenditure by the manager of 
the estate of a lunatic which are questioned 
and it appears to be also necessary to inquire 
into the amount of profits likely to have 
been realised from the estate, it is not a 
matter that can be enquired into conveniently 
by the District Jndge in an application, and 
leave should be granted to file a suit against 


the manager for account or against his legal 
representatives as the case may be. (1944) 
2M.L.T. 377. 

Sec. 79: Applicaboity and Scope— Suit 
against surety for manager— Leave of 
Court— Necessity— Assignment of security 
BOND — ^Duty of Court. — ^No sanction is neces- 
sary to sue a surety who has executed a se- 
curity bond along with the manager. Nor is 
there any express provision in the Act for the 
assignment of the security as in cases under 
the Guardians and Wards Act. If there are 
sufficient circumstances to indicate that 
some amount is likely to be due from the 
manager to the estate, the proper course 
would be to assign the secunty bond even 
wfore the suit is filed, if there be a printa 
facte case, as it would be necessary and de- 
sirable to have the matter decided in the pre- 
sence of the sureties and the manager or his 
legal representatives as to whether any 
amount had become payable from the 
manager to the estate of the lunatic. .(1944) 
2 M.L. J. 377. 
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his care or managemeat or of any sums of money or other pnioertv received by 
him pn account of such estate. r ^ j j 

80. (1; The District Court, for any aufixcieni cause, may remove any 

p , , manager appointed by it not being the Curator, and 

and marfians” may appoint such Curator or any other lit person in 

. ■ his place, and may compel the person 4 ^; removed to 

make over the property in his hands to his successor and to account to such 
successor for all money received or disbursed by him. 

(2) The Court roay also for any sufficient cause, remove any guardian of 
the person of the lunatic appointed by it, and may appoint any other fit person 
in his place. 

(3) The Collector, for any sufficient cause, may remove any manager of 
the estate of a lunatic or guardian of the person of a Itmatic appointed by him 
and may appoint any other fit person in place of such manager or guardian ; and 
the District Court, on the application of the Collector, may compel any manager 
removed under tius section to make over the properly and all accounts in his 
hands to his successor and to account to such successor for all money receved 
or disbursed by him. 

81. The District Court may impose a fine not exceeding five hundred rupees 

„ , on any manager of the estate of a lunatic who wilfully 

reSVdelb^IouSs to deliver his account or any pi^ 

or property. perty m his hands within the time fixed by the Court, 

and may realize such fine as if it were a sum due 
under a decree of the Court, and may also commit the recusant to the civil jail 
until he delivers such accounts or property. 

82. (1) When any person has been found imder this Chapter to be 

of unsound nund, and it is subsequently shown to the 
Proceedings in luna^- to District Court that there is reason to believe that such 
the tii- «nsoundness of mind Im ceased, such Court may 
soundness of mind has “ order for inquiring whether such person is 

ceased. still of unsound mind and incapable of managing 

himself and his affairs. 

(2) The inquipr shall, as far as may be, be conducted in the same manner 
as is prescribed in this Chapter for an inquisition into the unsoundness of mind 
of an alleged lunatic, and if it is found that the unsoundness of niind has ceased, 
the Court shall order all proceedings in the lunacy to cease or to be set aside on 
such terms and conditions as to the Court may seem fit ’ 


Sec. 81: Order imposing fine on guar- to be heard. 36 I. C. 705=19 O.C. 553. 
DiAN FOR coNTUMAaous CONDUCT— If "de- Wlierc material is placed before a Judge to 
cree" under Sch. II, Art. 2, Court-Fees show that a lunatic had come to his normal 
Act. — ^Although the fine imposed on a guar- soundness of mind, the Judge should pro- 
dian of a lunatic by the Court for contuma- ceed with the inquiry prescribed by law ir- 
cious conduct under S. 81 can be recovered respective of the fact that certain proceeJ- 
as if it were due under a decree of Court, it ings were pending in Court relating to his 

is doubtful if the order imposing the fine rights as if he were a lunatic. 88 I. C. 580 

can be said it»> have the force of decree =31925 L. 533. It is sufficient to invite the 
under Sch. II, Art. 2, Court-Fees Act, for application of S. 88 if the father as the 
the purposes of appeal. 150 I.C. 664=36 manager of a joint Hindu family is liable 
P.L.R. 179=1934 L. 853 (1). to maintain his son as a member thereof. 

Sec. 82. — ^The District Judge under this In that case he is a person legally hound to 
Act is partly a judicial and partly an admi- maintain the lunatic within the meaning of 
nistrative authority. The enquiry into <he the section and it does not matter for the 
state of mind of a person affected is to satis- purposes of the section whether under the 

fy his own mind, the relatives to whom Hindu Law his liability is limited to the ex- 

notices are issued, being merely amid curiae tent of ithc joint family property 
and not parties to the proceedings. They hands. 51 B. 120=29 Bom, L, R. 52=1927. 
are allowed to be heard and have no right B. 91. -4. ^ 

Cr. C M.-I-107 
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83. An appeal shall lie to the High Court from 
any order made by a District Court, under this 
Chapter. 

PART rv. 

Miscexlaneous. 


CHAPTER VI. 

Establishment of Asylums. 

84. The Provincial Government may establish or licmce the establishment 
of asylums at such places as it thinks fit ^[if it is 
Provindal Government satisfied that provision has been or will be made for 
may establish or license the curative treatment therein of persons sufferiiw 

establishment of asylums. diseases] . 

* [84- A, If in any licensed asylum no provision for curative treatment has 
* been made, or the Provincial Government considers 
Power to cancel licence if tha t the provision made is insufiicient, the Provincial 

Sem is f^lufficie™ Got'emment may r^uire the p^son in charge of the 
* asylum to take such measures for making or supple- 

menting such provision as it may deem necessary, and, if such person does not 
comply with the requisition within a reasonable time, the Provincial Government 
may revoke the licence.] 

^[85* The Magistrates or Courts exercising jurisdiction in any province 
may send lunatics or any class of lunatics to any 
Provision for admission asylum situate in any other province in accordance 
swiTmovtacf With any general or special order of the Provincial 

Government made in that bdialf with ^ consent of 
the Provincial Government of such other province.] 

CHAPTER VII. 

Expenses of Lunatics. 


86. (1) When any lunatic is admitted to a licensed asylum under a recep- 
tion order or an order under section 25, and no engage- 
Payment of cost of main- ment has been taken from the friends or relatives 
tcnance^in licensed asylums lunatic or order made by the Court for the 

Govern- of expenses under the provisions of this Act, 

the cost of maintenance of such lunatic shall, subj'ect 
to the provision of any law for the time being in force, be paid by the Govern- 
ment to the person in charge of such asylum. 

(2) The paymaster of the military circle within which any asylum is 
situated shall pay to the officer in charge of such asylum the cost of maintenance 
of every lunatic received and detained therein under an order made under 
section 12. 


87. Any money in the possession of a lunatic found wandering at large 
may be applied by the Magistrate towards the pay- 
ment of the cost of maintenance of the lunatic or of 
any other expenses incurred on his behalf, and any 
movable property found on the person of the lunatic 
may be sold by the Magistrate, and the proceeds thereof similarly applied. 


Application of property 
in the possession of a luna- 
tic found wandering. 


LEG REF. * 

1 Inserted by Act VI of 1922, '5?, 3. 

® Inserted by ibid., S. 4. 
s Substituted by Act XXXVITT of 1920. 
S. 2 and Sdhi. I. 


Sec. 83.— 5*^^ 4 C.W.N. 526; 8 C. 263: 
28 P.L.R. 1911. An order of the Distinct 
Judge, dismissing the application of a guar- 


dian for custody of the lunatic is appealable 
to the High Court under S. 83. 40 L.W. 
712=1934 M. 724=567 M.L.J. 661, Order 
under S. 77 simply to the effect that ac- 
counts are passed, implies that the objec- 
tions to the accounts have b«n rejected, 
and hence an appeal lies under 'this section. 
161 I.C. 591 (2) =1936 Rang. Si. 
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S* 89-B] Thk Indian Lunacy Act {IV or 1912), 


^[88. If a lunatic detained in an asylum cai a reccptioii ufiler made under 
section 14, section 15 or section 17 has an estate ap- 
Application to Civil Court plicable to his maintenance, or if any person legally 
Payment bound to maintain such lunatic has tlie means to 
of the Iuiiatic’s"'^"ettate, >™»^tain him, the authfjrity which made the recep- 
or by person bound to tion order nr any local aulhi^rity liable f < tr the cost 
maintain liim. of maintenance of such lunatic under any law ior 

the time being in force may apply to the High Court 
or District Court within the IcKral limits of the f>riginal jurisdiction of which 
the estate of the lunatic is situate or the person legally bound to rnainlain him 
resides, for an order for the payment of the cost of maintenance of the lunatic. 
“89. (1) The Court shall inquire into the matter in a summary way, and 

Order of Court and en- being satisfied that such, lunatic has an estate 
forceinent thereof. " applicable to his maintenance, or that any person is 

legally bound to maintain and has the means of 
maintaining such lunatic, may make an order for the recovery of the cost of 
maintenance of such lunatic, together with the cost of the api>lication out of 
such estate or from such person, 

(2) Such order shall be enforced in the same manner, and shall be of the 
same force and effect and subject to the same appeal as a decree made by the 
said Court in a suit in respect of the property or person therein mentioned. 

®[89-A. (1) In computing the amoimt payable on account of the cost of 

maintenance of lunatics detained in any asylum for 
tenance. th® whose maintenance any Provincial Go- 

vernment is liable, charges may be included on account 
of the upkeep of the asylum and of the capital cost of establishment thereof. 

(2) In the case of any such lunatic under detention immediately before 
the commencement of Part III of the Government of India Act, 1935, the amount 
payable by any Provincial Government on accoimt of the cost of his maintenance 
shall be determined in accordance with any general or special orders of the 
Governor-General in Council in force immediately before that date and appli- 
cable to his case.] 

^[89-B. (1) When under the provisions of this 
Incidence of costs of Act tlie cost of the maintenance of a lunatics is 
nnSnt payable by the Government, then such cost shall be 


LEG. REF. 

1 Madras Amendment. — In S. 88 of this 
Act, for the words and figures ‘*on a recep- 
tion order made under S. 14, S. 15 or S. 
17," the words and figures "on a reception 
order made. under Ss. 7, 10, 14, 15 or 17 
or on an order made under S. 8 or 16" and 
for the words "authority which made the 
reception order” the words “authority which 
made the reception or other order afore- 
said” shall be substituted (Madras Act XV 
of 1938) . 

^Madras Amendment. — ^In sub-S. (1) 
of S. 89 of this Act, for the words “may 
make an order for the recovery of the cost 
of maintenance of such lunatic together 
wkh the costs of the application out of sudi 
estate or from such person,” the following 
words shall be substituted, namely: — 

“may make an order for the recovery of 
the whole or any portion of the cost of 
maintenance of such lunatic and of the costs 
of die application, out of such estate or 
from such person: 

Provided that an order directing recovery 
out of sudh estate shall be made only after 


making due allowance for the needs of tlie 
wife, children and other dependants, if any, 
of the lunatic” (Madras Act XV of 1938). 

^Substituted by A. O., for the original 
S. 89- A, which was inserted by Act VI of 
1922 S. 5, 

■* Inserted by Act VI of 1922, S. S, 


Sec. 88.— iSee 1927 B. 91. cited under S. 
88. The father in a joint Hindu family is 
liable to pay the maintenance charges of liis 
lunatic daughter-in-law. 32 Bom.L.R. 606 
=124 LC. 813=1930 B. 319. See also 40 
P.L.R. 496* cited under S. \S,supr<L 
Sec 89.— Under S. 89 the Court has to 
determine whether the father has the means 
'to maintain the son. The word “means” ip 
that section has no relation to their source. 
Thus if there is a person legally bound to 
maintain the lunatic and if he has the means 
to maintain him -with or without reference to 
joint family property, under the Luoacy Act 
the Court can make an order for the costs 
of his maintenance in the asylum. 51 B, 
120=29 Bom.L.R. 52=1927 B* 
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(а) in the case of a lunatic not domiciled in British India, by the Provin- 
cial Government of the province in which the reception order or the order under 
section 25, as the case may be, was made; and 

(б) in the case of a lunatic domiciled in British India, by the Provincial 
Government of the province in which the lunatic has last resided for a period 
of five years before the reception order or the order under section 25, as the 
case may be, was made; or, if the lunatic has not been resident in any one 
province for such period, by the Provincial Government of the province in which 

such order was made. 

![*****] 

„ . 90. The liability of any relative or person to 

la&to mSS’lunaiir n^ntain any lunatic shall not be taken away or 

affected by any provision contained in this Act. 

CHAPTER VIII. 


Rules. 

*91. (1)®[* * * * *1 

veSZent Se The Provincial Government may make rules for aU 

• or any of the foUowing purposes, namely:— 

. (o) to prescribe forms for any proceeding under this Act other than a 
proceeding before a High Court which is or may hereafter be ‘[constituted by 
His Majesty by Letters Patent] ; 

(b) to prescribe places of detention and regulate the care and treatment 
of persons detained under section 8 or section 16; 

(c) to regulate the '[detention], care, treatment and discharge of crimi- 
nal lunatics; 

(d) to r^ulate the management of asylums and the care and custody of 
the inmates thereof and their transfer from me asylum to another; 

(e) to regulate the transfer of criminal lunatics to asylums; 

(/) to prescribe the procedure to be followed by District Courts and 
Ma^strates before a lunatic is sent to any asylum established by Grovemment; 

(g) to prescribe the '[Government atylums] within the province to which 
luhatics from any area or any class of lunatics 'shall be sent; 

(A) to prescribe conditions subject to which a^lums may be licensed; 

(1) save as otherwise provided in this* Act, generally to carry into- effect 
the provisions of the Act. 

(2) In making any i^e under this sectim, the Provincial Governments 
may direct that a breach of it shall be punishable with fine which may extend to 
fifty rupees. 

92. All rules made under section 91 shall be published in the OflScial 

Publication of rules Gazette, and shall thereupm have effect as if enacted 

in this Act. 


^ LEG. REF. 

iSub-S. (2) omitted by A.O., 1937. « 

•Madras Amendment.— In sub-S. (1) 
of S. 91 of this Act, after Q. (c), the 
ftulowing clause shall be inserted, namely: — 
"(fv) to pre^ibe the conditions subject 
to which lunatics may be discharged tem- 
porarily under. S. 33-A” (Madras Act XV 
of 1938) . 

* The words "Subject to the control of the 
Governor-General in Council” were omitted 
by Art XXXVIII of 1920, S. 2 and Sch. I. 

■* Substituted for 'established under the 
“dtM High Courts Arts, 1861-1911’ by A. 

y •! JiVfj/ • 


■ ® Substituted for "confinement” by Act XI 
of 1923, S. 2 and Sch. I. 

'Substituted for ‘asylums established by 
Gtovemment’ by A.O., 1937. 


Sec 91 (1) (c).— Rule 18 («) of the 
rules framed under the Act prescribing fees 
for maintenance is not ultra vires, SI B, 
120=29 Bom.L.R. 52t=1927 B. 91. The 
words “District funds” in R. 185 of the 
Rules framed by the Punjab Government 
under Lunacy Act does not include the 
funds of the Small Town Committee. IS 
L. 480=36 P.L.R. 350=1934 L. 148. 
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CHAPTER TX. 

SUPPT.EMENTAI- PROVISIONS, 

Penalty lor imiircper 4 i. 

reception or detention of 93» Any person who — 
lunatic. 

{d) Otherwise than in accordance with the provisions of this Act receives 
or detains a lunatic or alleged lunatic in an asylum, or 

(b) for gain detains two or more lunatics in any place not being an 
asylum, 

shall be punishable with imprisonment which may extend to two years with 
fine or with both. 


The provisions of Chapter XT JI of the Code of Criminal Procedure, 
1898, shall, so far as may be, apply to bonds taken 
under this Act. 


94. 


Provision as to bonds. 


Pension o£ lunatic 
ble by Government. 


95. (1) When any sum is payable in respect of pay, pension, gratuity, or 

other similar allowance to any person^ ‘[by ^ the 
^ ' Secretary of State or any Government in British 

India] and the person to whom the sum is payable 
is certified bv a Magistrate to be a lunatic, the Government officer under whose 
authority such sum would be payable if the pavec were not a lunatic may paj*- 
so much of the said sum as he thinks fit to the person having charge of the 
lunatic, and may pay the surplus, if any, or such part thereof, as he thinks fit 
for the maintenance of such members of the lunatic’*? family as arc dependent 
on him for maintenance. 


(2) ^TThe Secretary’ of State or, as the case may he, the Government 
concenied] shall be discharged of all liabilih^ in respect of any amounts paid 
in accordance wdth this section. 


96, Subject to any rules, the forms set forth in the First Schedule, with 
such variation as the circumstances of each case may 
Use of forms in Sebe- require, shall be used for the respective purposes 

therein mentioned, and if used shall be sufficient. 


97. No suit, prosecution or other legal proceed- 
Protection to persons higs shall lie against any person for anything which 
acting under Act. is in good faith done or intended to be done under 

this Act. 

98. Any officer in charge of an asvltim may give effect to any order or 
warrant for the reception and detention of anv 
lunatic made or issued by anv Court or tribunal 

bevond the limits of British India in the exercise of 
iurisdictiott conferred bv His Maicsty or ®ffhe 
Central Government or tbe Crown Representative or 

99. The ^[Provincial Government] may make 
rules regulating the procedure for the reception and 
detention in asylums in ®fthe province] of lunatics 
whose reception and detention are provided for by 
section 98. 


Power to s:ive effect to 
warrants and orders of 
certain Courts outside Bri- 
tish India. 

by the law of Burma]. 

Power to make rules for 
reception of lunatics recei- 
ved from outside British 
India. 


LEG. REF. 

^ Substituted for 'by Government' by A.O., 
1937. 

2 Substituted for ‘Secretary of State for 
India in Councir by ihidl 

3 Substituted for ‘the Governor-General in 
Council' by ibid. 


^Substituted by A.O., for “Local Go- 
vernment" which were substituted by Act 
XXXVTTI of 1920,^ 9. 2 and Sch. I, for 
“Gk)vemor-General in Council". 

s Substituted for “British India" by Act 
XXXVTIT of im S. 2 and Sch. I, 
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100. (1) In the case of orders made before the commencement of this Act 

under section 7 of the Indian Lunatic A^Iums Act, 
Orders under repealed lg58, for the reception of persons into an asylum, 
Acts. persons who signed the order shall have all the 

powers and be subject to the obligations by this Art conferred or imposed upon 
the petitioner for reception order, and the provisions of this Act relating to 
persons upon whose petition a reception order was made shall apply in the case 
of a person who has signed an order, under section ^ of the Indian Lunatic 
Asylums Act, 1858, before the commencement of this Act as if the order had 
been made after the commencement of this Act upon a petition presented by 
hirn 

(2^ All orders for the detention of lunatics made and all undertakings 
given under anj* enactment hereby repealed shall have the same force and effect 
as if they had been made or given under this Act and by or to the authority 
empowered thereby in such behalf. 

’flOO-A. The powers conferred by this Act upon the Provincial Gfovem- 
^ , ment shall 'm relation to the Ranchi European 

^rental Hospital, be powers of the Central Govern- 

ment.] 

101. \ Repeal of cnacinicnts]. Rep. by the second Repealing and Amending 
'Art (RVTI of 1914\ 5*. 3 and Sek IL 

SCHEDULE I. 

Forms. 

( See Action 96.) 

FORM 1. 

AppUcation FtMR Receptton Ojuoer 


(S'ee sections 5 and 6.) 

Tn the matter of A.B.,® residing at , by occupation , son of 

• ; a person alleged to be a lunatic. 

To Presidencj* Magistrate, for [or District Magistrate 

of ^ or Sub-Divisional Magistrate of or Magistrate 

specially empowered under Act IV of 1912 for 

The petition of CD.,® residing at , by occupation , son of 

, in the town of [or sub-division of in the 

district of ]. 

1. T am ®years of age. 

2. I desire to obtain an order for the reception of A. B. as a lunatic in the 

asylum of situate at^ 

3. T last saw the said A.B. at on the ®day of 

4. T am the «of the said A.B. 

[or if the petitioner is not a relative of the patient state as follows i\ 

T am not a relative of tlie said A.B. The reasons why this petition is not presented 
by a relative are as follows: [State themJ\ 

The circumstances under which this petition is presented by me are as follows : 

[State them:] 

* 5. The persons signing the medical certificates which accompany the petition are.’' 

6. A statement of particulars relating to the said A.B. accompanies this petition. 

7. [// that is the fact\ An application for an enquiry into the mental capacity of 

the said A.B. was made to the on the and a certified copy 

of the order made on the said petition is annexed hereto. 

[Or if that is the fact] 

No application for an inquiry into the mental capacity of the said A.B, has been made 
previous to this application. 


LEG. REF. 

^ Inserted by A.O., 1937. 

2 Full name, caste and titles. 

® Enter the number of completed years. 
The petitioner must be at least 18 or 21 
whichever is the age of majority under the 
law to which the petitioner is subject. 

^Insert the full description of the name 
and locality of the asylum or the name, ad- 
<^res 5 and description of the person in charge 


of the asylum. 

® A day within 14 days before the date of 
the presentation of the petition is requisite, 

®Here state the relationship with the 
patient. 

^ Here state whether either of the persons 
signing the medical certificates is a relative, 
partner or assistant of the lunatic or of the 
petitioner and, if a relative of either, the 
exact relationship. 
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The petitioner therefore praj's that a reccptinn orricr may he ma^Ie in accordance 
with the foregoing statement. 

(Sd.) CD. 

The statements contained or referred to in paragraphs arc true to my 

knowledge; the other statements are true to my information and helit-f. 

Dated 

fSrl) CD. 

Statement of Paettculak?. 

Uf any of the particulars in this statement if not kn<'t'u*ttr the fact to he so slated] 
The following is a statement of liarticulars relating to the said A.B. : — 

Name of patient at length. 

Sex and a^. 

Married, single or widowed. 

Previous occupation. 

Caste and religious belief, as far as known. 

Residence at or immediately previous to^ the date hereof. 

Names of any near relatives to the patient w'hn are alive. 

Whether this is first attack of lunacy. 

Age (if known) on first attack. 

When and where previously under care and treatment as a lunatic. 

Duration of existing attack. 

Supposed cause. 

whether the patient is subject to epilepsy-. 

Whether suicidal. ^ . . . . - t i 

Whether the patient is known to be suffering from phthisis or any form ot turbercuiar 
disease. 

Whether dangerous to others, and in \vhat way. i.-. , . , . 

Whether any near relative (stating the reTalion^ship) has been aftucted with insanity. 
Whether the patient is addicted to alcohM, or the use of opium, ganja, charas, bhang, 
cocaine or other intoxicant. ^ i « 

[The statements contained or referred to in paras. ^ are true to my knowledge. 
The other statements are true to my informaiicn and belief.'] 

fSianature hy person mahwg the statement] 
FORM 2. 

Reception Order on Petition. 

{See sections 7 and 10.) - 

T. the undersigned E.F., being a Presidency Magistrate of \or the 

District Magistrate of or the Sub-Divisu^al Magistrate or . ^ ^ 

or a Magistrate of the first class speciallv empowered bv Government to perform the tunc- 
^ xTorrtc+f*ifja iirifipf A TV nf iiTioTi tlic Tvctition of C.D. f»f lU. thc mattcr ot 



J.K.., a medical practitioner lor meaicai omceri, unucr un: »a.»u 

authorize you to receive the said A.B. into your asylum. And T declare that I have \or 
have not] personally seen the said A.B. before making this order ^ ^ ^ ^ 

{Designation as abozre.) 

^ FORM 3. 

Medical Certificate. 

{See sections 18 and 10.') t 

In tile matter of A.B, of* . . , 

sub-division of in the district of 1 an alleged lunatic, 

I the undersigned CD., do hereby certify as folluws:— 

* a gazetted medical officer for a medical practitioner declared b> 

^ ““ a holder of* Tm" declared by Provincial Government to he a 

Government to be medical officer under Act IV of 1912] ^ 

medical practitioner under Act IV of 1912] 
of thc medical profession. 


2. On the 


day of 


19 


at® 


in the 


of 


*™“otliw’p«ictitionerl « I personally exambed**r^d^A.B. and came to thc^condu^ 
Sa^^h^sdd^rra «d a'' proper person to 1« taken charge of and detamed 


under care and treatment. 

LEG. REF. 

1 Address and description. 

2 To be addressed to the officer pr person 
in charge of the asylum. , 

» Insert residence of patienL 
* Insert qualification to practise medicine 


and surgery registrable in* the United King- 
dom. 

5 Insert place of examination. 

«()mit this where only one certificate is 
required. 
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3. T formed this conclusion on the following grounds, : — 

(a) Facts indicating insanity observed by myself, vis : — 

(h) Other facts (if any) indicating insanity communicated to me by others, vis. 

Here state the information and from •xhonu ve?* \ 

(Sd.) C.D. 
(Designation as above.) 

FORM 4. 

Reception Oieder in case of Lunatic Soldier. 

\See section 12.) 

Wliereas it appears to inc that A.B., a European, subject to the Arm^- Act, who has 
been declared a lunatic in accordance with the provisions of the military regulations, should 
be removed to an asylum, I do hereby authorise you to receive the said A.B, into your 
asylum. „ 

(Sd.) E.F. 

To^ 

(Administrative Medical Officer.) 

FORM 5. 

Reception Order in case ok wandering or dangerous Lunatics or Lunatics 

NOT UNDER PROPER CONTROL OR CRUELLY TREATED (SENT TO AN ASYLUM ESTABLISHED 

BY Go\ERNMENT.) 

(j^ee sections 14, IS and 17.) ' 

T, C.D., Presidency !Magistrate of [or Commissioner of Police 

for 1 [or the District Magistrate of or the Sub- 

Divisional Magistrate of pr a Magistrate specially empowered by Government 

under Act TV of 1912] having caused A.B. to be examined by E.F., a Medical Officer under 
the Indian Lunacy Act, 1912, and being satisfied that A.B. [describing kirn] is a lunatic who 
was wandering at large [or is a person dangerous by reason of lunacy] [or is a lunatic not 
under proper care and control or is cuelly treated or neglected by the person having the 
care or charge of him] and a proper person to be taken charge of and detained under care 
and treatment, herebj- direct you to receive the said A.B. into your asylum. 

(Sd.) C.D. 
(Designation as above.) 

Dated the 

To the Officer in charge of the asylum at 

FORM 6. 

Same when sent to a Licensed Asylum. 

T, C.D., [flj above down to “care and treatment”] and being satisfied with the engage- 
ment entered into in writing by G.H. of [here insert address and description] who has de- 
sired that the said A . B. may be sent to the asylum at [here insert description of asylum and 
name of the person in charge] to pay the cost of maintenance of the said A.B., in the said 
asylum, hereby authorize you to receive the said A.B., into your asylum. 

(Sd.) C.D. 

Dated 4he iDesigmtion as above.) 

To the person in charge of the asylum at 

FORM 7. 

Bond ON hie making over of a Lunatic to the care of Relative or Friend. 

{Sec sections 14, 15 and 17.) 

WnraEAS A.B., son of ^ .inhabitant of , has been brought up 

before CD., a Presidencj' Afagi&trate for the town of [or Commissioner 

District 

of Police for ] [or the Magistrate of , or a 

Sub-Divisional 

Magistrate of the first class specially empowered under Act IV of 1912] and is a lunatic 
who is believed to be dangerous [or deemed to be a lunatic who is not under proper care and 
control or is cruelly treated or neglected by the person having the charge of him] and 
whereas, I, E.F., son of , inhabitant of 

have applied to the Magistrate [or Commissioner of Police], that the said A.B. may be 
delivered to my care : 

I, E.F., abovenamed hereby bind myself that on the said A.B. being made over to my 
care, I will have the said A.B. properly taken care of and prevented from doing injury to 
himself or to others; and in case of my making default therein, I hereby bind myself to for- 
feit to His Majesty the King-Emperor of India, the sum of Rupees, 

Dated this daiy of 19 . 

(Sd ) F F 

'(Where a bond with sureties is to he executed urfrf)— We do hereby declare 

ourselves sureties for the abovenamed E,F., that he w ill, on the aforesaid A.B. being made 

1 u j j • 1 ment to receive lunatic Europeans subject 

^To be addressed to the person m charge fo the Army Act. ^ v v, 

of an asylum duly authorised by Govern- 
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OTcr to Ws ca«, the said A,B.. properly token care of and prevented frem doinsr iiijurv 
to himsellf or to others; m case of the said E.R making default therein, we bind our- 
selves, jointly and severally, to forfeit to His Majests- the King-Emperor of India, the «am 
of rupees 

Dated this day of 19 

« (Siftnaiiire,) 

FORM 8 . 

Bond on the discharoe of a Lunatic from an Asylum on the undertakinc; of 
Relative or Friend to take due ca.re. 

' (See section 33.) 

Whereas A. B., son of , inhabitant of , is a lunatic who 

IS now detained the asylum at under an order made bv C.D., a 

Presidency Magistrate for the town of for Commissioner of Police for 

District 

] for the Magistrate of , or a Magistrare 

Sub-divisional 

of the first class specially empowered under Act IV of 1912] under .section 14 [on 'section 15] 
of Act IV of 1912, and whereas I, E.F, son of , inhabitant of . have 

applied to the said Magistrate [or Commissioner of Police] that the said A.B. ma^ be deli- 
vered to my care and custod}- : 

I hereby bind myself that on the said A.B. being made over to my care and custody, 
I will have him properly taken care of and prevented from doing injury to himself or to 
others; and in case of my making default therein, T hereby bind m3\se1f to forfeit to His 
Majesty the King-Emperor of India, the sum of rupees 

Dated this dav of 19 , 

, . ’ (Sd.) E.R 

(Where a bond with sureties is to he executed add ) — ^We do hereby declare 

ourselves sureties for the abovenamed E.F. that he will, on the aforesaid A.B. being 
delivered to his care and custody, have the said A.B. properly taken care of and prevented 
from doing injury to himself or to others; and in case of the said E.F. makihg default 
therein, we bind ourselves, jointly and sevcrallj% tn forfeit to His Majesty the King- 
Emperor of India, the sum of rupees 

Dated this day of 10 . 

(Signature,) 


SCHEDULE II. 
[Repealed by Act XVII nf 1914.] 


THE INDIAN LUNACY (MADRAS AMENDMENT) 

ACT (XV OF 1938). 

^ [yd October, 1938. 

An Act further to amend the Indiart Lunacy Act, 1912, in its application to the 
Province of Madras for certain purposes. 

Whereas it is expedient further to amend the Indian Lunacy Act, 1912, 
in its application to the Province of Madras for the purposes hereinafter ap- 
pearing; It is hereby enacted as follows; — 

- 1. This Act may be called The Indian: Lunacy 

Short title. (IMadRAS AMENDMENT) AcT, 1938. 


2 . After section 33 of the Indian Lunacy Act, 
Insertion of sec- ^ 9^2 (hereinafter referred to as the said Act), the 

tion 33-A in Act TV of 1912. following section shall be inserted, namely : — 

"'33- A. If the person in charge of any asylum in which a lunatic is 
detained under the provisions of sections 14, 15 or 17, 
Temporary order of dis- jg satisfied that, in the interests of the health of the 
charge of I'lnalic m inte- it is necessary to discharge him temporarily, 

rests of his health. the person aforesaid may order such discharge for 

such period as he may think fit and subject to such conditions as the Provincial 
Government may by rule prescribe.” 

3. In section 88 of the said Act, for the words and figures "on reception 
order made under section 14, section 15 or section 17, 
Amendment of seciion 8R, the words and figures "on a reception order made 
Act rv of 1912. under sections 7, 10, 14, 15 or 17 or on an order 

made under sections 8 or 16” and for the words “authority which made the 
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reception order" the words "anlhority which made the reception or other order 
aforesaid” shall be ssubstituted, 

4. Tn sub-section 1 ) of section 89 of the said Act. for the words “may 
, . make an order for the recovery of the cost of main- 

A f-ectioa !< . of such lunatic together with the costs of the 

° ‘ application out of such estate or from such person,” 

the following words shall be substituted, namely ; — 

"may make an order for tbe recovcrv of the whole or any portion of the 
cost of maintwiJince of such lunatic and of the costs of the application, out of 
such estate or from such person : 

Pror-ided that an order directing recoverj- out of such estate shall be 
made only after making diTc allowance for Ihc needs of the wife, children and 
other dependants, if any, of the lunatic.” 

, . 5. In sulj-section (TI of section 91 of the said 

Act'lV oTloi’ ^ “cci’on / . clause (c), the following clause shall be in- 

"(cc) to prescribe the conditions subject to Avhich lunatics may be 
di.schargcd temporarily under section 33-A.” 


THE MAINTENANCE ORDERS ENFORCEMENT ACT 
(XVIII OF 1921). 1 

]An Act to. facilitate the enforcenvent In British India of Maintenance Orders 
made in other parts of His Majesty’s Dominions and Protectorates and 

vice versa. 

Whereas it is expedient to facilitate the enforcement in British India of 
Maintenance Orders® made in other parts of His Majesty’s Dominions and 
Protectorates and vice t'crsa ; It is hereby enacted as follows : — 

Short title and extent. MaINTEN- 

ANCE Orders Enforcement Act, 1921. 

(2'\ It extends to the whole of British India including the Sonthal Par- 
ganas and British Baluchistan. 

Definitions. 2. Tn this Act, unless there is anything re- 

pui^ant iTi the subject or context, — 

''Court of summary iurisdiction’' means the Court of a Chief Presidency 
Magistrate or of a District Magi.strate: 

"dependants’’ means such persons as a person against whom a mainten- 
ance order i.s made is liable to maintain according to the law in force in the 
part of His Maj'esty’s Domini<ins in which the maintenance order is made; 

"maintenance order” means a decree or order, other than an order of 
affiliation, made by a Court in the exercise of civil or criminal jurisdiction for 
the periodical pa\'men.t of sums of money towards the maintenance of the wife 
or other dependants of the person against whom the order is made; 

“prescribed” means prescribed by rules made under this Act; 

"proper authority” means the authorih’ appointed bv or under the law 


LEG. REF. 

^For Statement of Obiects and Reasons 
see Gc^ctie of India, 1921, Pt. V, p. 5- For 
Report of Select Committee, see ihid., Pt. 
V, p. 127. * 

2 For exten.sion by the Colonv of Seychel- 
les and NTew South Wales of their respective 
Maintenance Orders Legislation to British 
India, sec Gaisettc of India, 1924, Pt. T, pp. 
316 and 1021. ^ 

Sec 1.— Jurisdiction of Magistrate under 


tj^iis section is limited by sqc. 488. Cr. P. 
Code. This Act confers no iurisdiction on 
Magistrates in India to award zny sum they 
tlnnk fit as maintenance payable to- wife and 
rhiidren who are in India and whose hus- 
bands or fathers are in. England. This Act 
IS merely an extension of the principle laid 
in sec. 488, Cr. P. Code, and was 
enacted to meet cases where the wife and 
^ildren are m India and the husband in 
t^land and z/tce versa. 1937 M. W N. 



Registration in British 
India of maintenance 
orders made in other parts 
of His Majesty’s Domi- 
nions. 
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Act appliepS^^^ territoiy to receive and transmit documents to which this 

Majesty’s Dominions 

outside Bntish India m respect of which this Act for the time being applies, 

3- (1) If the Central Government is satisfied that provisions ha\‘e been 

Reciprocal arrangements. Legislature of any part of His 

Majesty’s Dominions for the enforcement within 
that part of maintenance orders made by Courts in British India, the Central 
Government may, by notification in the “Official Gazette, declare that this Act 
applies in respect of that part of His Majesty’s Dominions and thereuprm it 
shall apply accordingly. 

(2) The Central Government may, by like notification, declare that this 
Act applies in respect of any British protectorate, or in respect of any State in 
India, and where such a declaration has been made, this Act shall apply as if 
such protectorate or Stale were a reciprocating territory. 

4. (1) Where a maintenance order has, whether before or after the passing 
of this Act, been made against any person by any 
Court in any reciprocating territory, and a certified 
copy of the order has been transmitted by the proper 
authority of that territor}' to the Central Government, 
the Central Government shall send a copy of the 
order to the prescribed officer of a Court in British 

India for registration, and, on receipt thereof, the order shall be registered in 
the prescribed manner. 

(2) The Court in which an order is to be so registered as aforesaid shall, 
if the Court by which the order was made was, in the opinion of the Central 
Government, a Court of superior jurisdiction, be a High Court, and, if the 
Court was not, in its opinion, a Court of superior jurisdiction, be a Court of 
summary jurisdiction. 

5. 'N^ere a Court in British India has, whethet' before or after 4he com- 

mencement of this Act. made a maintenance order 
Transmission of main- against an}" person, and it is proved to that Court 

that the person gainst whom the order was made is 
resident in a reciprocating territoty, the Court shall 
send to the Central Government, for transmission to the proper authority of 
that territory, a certified copy of the order. 

6. (1) Where application is made to a Court of summary jurisdiction in 
British India for a maintenance order against any 
person, and it is proved that that person is resident in 
a reciprocating territory, the Court may, in the 
absence of that person, if after hearing the evidence 
it is satisfied of the jusitice of the application, make 
any such order as it might have made if that person 
had wilfully neglected to attend the Court; but in 

such case the order shall be provision^ only and shall have no effect unless and 
until confirmed by a competent Court in su^ territory. 

(2) The evidence of every witness who is examined on any such applica- 
tion shall be reduced to writing, and such deposition shall be read over to, and 
signed by, him. - » 


main- 
tenance orders made in 
British India. 


Power of summarv 
courts to make provisional 
maintenance orders _ against 
persons resident in His 
Majesty’s Dominions out- 
side British India, 


Secs. 6 and 7.--Order of Chief Presidency 
Magistrate under the Act, finality of— Power 
of High Court to interfere with the order 
in revision. See 30 Boni.L.R. 350. Court 
has wide powers before confirming a provi- 
sional order under the Act to take further 


evidence and its powers are not delimited to 
the provisions of sec. 7 ; evidence of deser- 
tion subsequent to the date of the provisional 
order is admissible for purposes of confir- 
mation of the said order. 52 B. 262 — 30 
Bom.L.R. 350. 
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(3) Where such an order is made, the Court shall send to the Central 
Government, for transmission to the proper .authority’ of ^ the reciproca^g 
territory in which the person against whom the order is made is alleged to reside, 
the depositions so taken and a certified copy of the order together with a state- 
ment of the grounds on which the making of the order might have be^ opposed 
if the person against whom the order is made had been duly served with a sum- 
mons and had appeared at the hiring and such information as the Court 
possesses for facilitating the identification of that person and ascertaining 

his whereabouts. . 

(41 Where any such provisional ofder has come before a Court in a reci- 
procating territory for confirmation. ' and the order has by that Court been 
remitted” to the Court of summarv jurisdiction which made the order for the 
purpose of taking further eridence. the Court shall, after giving the prescribed 
notice, proceed to take the evidence in like manner and subject to the like con- 
ditions as the evidence in support of the original application^ 

(5) If it appears to the Court hearing such evidence that the order ought 
not to have been made, the Court may rescind the order but in any other case 
the depositions shall he .sent to the Central Government and dealt with in like 
manner as the original depositions. 

(61 The confinnation of an order made under this section shall not affect 
any power of a Court of summaty jurisdiction to varj’ br rescind that order; 

• Provided that, on the making of a \-arying or rescinding order, the Court 
shall send a certified copy thereof to the Central Government for transmission 
to the proper authoritj' of the reciprocating territoiy' in which the original order 
was confirmed, or to which it was sent for confirmation and that, in the case of 
an "order varying the original order, the order shall not have any effect unless 
and until confirmed in like manner as the original order. 

7. (11 IVhere a maintenance order has been made by a Court in a recipro- 
cating territoiy and the order is provisional 'only, 
*nd has no effect unless and until confirmed by a 
Court of .sianmary jurisdiction in British India, and 
a certified copy of the order, together with the 
depositions of the witnesses and a statement of the 
grounds on which the order might have been opposed, has been transmitted to 
the Central Government, and it appears to the Central Government that the 
person against whom the order has been made is resident in British India, the 
Central Government may .send the said documents to the prescribed officer of 
a Court of summary jurisdiction, with a requisition that a summons be issued 
calling upon the person to show cause why that order should not be confirmed, 
and, upon receipt of such documents and requisition, the Court shall issue such 
a summons and cau.se it to be .served upon such person. 

(21 A summons issued under sub-section (11 shall for all purposes be 
deenied to be a summons issued by the Court in the exercise of its original 
criminal jurisdiction, 

(3) At the hearing it shall be open to the person to whom the summons 
was issued to raise any defence which he might have raised in the original pro- 
ceedings had he been a party thereto, but no other defence, and the certificate 
from the Court which made the prorisional order stating the grounds on. which 
the making of the order might have bjen opposed if the person against whom 
the order was made had been a party to the proceedings shall be conclusive 
evidence that those grounds are grounds on which objection may be taken. 

(4) If at the hearing the person sensed with the summons does not 
appear or, on appearing, fails to .satisfy the Court that the order ought not to 
be confinned, the Court may, notwithstanding any pecuniary limit imposed on 
its power by anv law for the time being in force in British India, confirm the 
order either without modification or with .such modifications as to the Ojurt 
after hearing the evidence may seem just; 


Power j)f Court of sum- 
mar}^ jurisdiction to con- 
firm mainfenanre order 
made out of Briti*!!! India. 
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Enforcement of mainten- 
ance orders. 


Provided that no sum ^ be awarded as maintenance under this section. 

^ ^ exceeding that proposed in the provi- 

(5) If the person to whom the summons Avas issued appears at the hear- 
ing and satisfies the Court that for the purpose of any defence it is necessary 
to remit the case to the Court which made the provisional order for the taking 
of any further evidence the Court may for that purpose send a certified copy of 
the record to the Central Government for transmission to that Court through 
the proper authority of the reciprocating territory, and may adjouni the 
proceedings. 

(6) Where a provisional order has been confirmed under tliis section it 
may be varied or rescinded in like manner as if it had originally been made by 
the confirming Court, and where on an application for rescission or variation 
the Court is satisfied that it is necessary to remit the case to the Court which 
made the provisional order for the purpose of .taking any further evidence, the 
Court may for that purpose send a certified copy of the record to the Central 
Government for transmission to that Court through the proper authority of the 
reciprocating territory, and may adjourn the proceedings. 

8. (1) Subj^ect to the provisions of this Act, where an order has been 
registered under this Act in a High Court, the order 
shall, from the date of such registration, be of the 
same force and ^ effect, and all proceedings may be 

taken thereon as if it had been an order originally obtained in the High Court 
in the exercise of its civil jurisdiction, or in such Civil Court subordinate to that 
High Court as may be named by the High Court in this behalf, and that Court 
shall have power to enforce the order accordingly. 

(2) A Court ,of summary jurisdiction in which an order has been regis- 
tered under tiiis Act or by which an order has been confirmed under this Act, 
and the officers of such Court, shall have such powers and perform such duties, 
for the purpose of enforcing the order, as may be prescribed, 

9. A Court in registering or confirming an order for maintenance in 
accordance with the provisions of this Act shall direct 
that the charges for the transmission to the Court, 
from which the order has been received or in which 
the provisional order has been made, as the case may 
be, pf the sum awarded as maintenance shall be 

borne by the person against whom the order has been so made or confirm^, 
and shall be recovered from him in addition to the sum awarded as main- 
tenance and in addition to, and in the same manner as, such other costs and 
charges as may be awarded or levied by the Court 

10. For the purposes of this Act, any document purporting to^ be signed 

by a judge or officer of a Court outside British 
Proof of docum^ts sign- India shall, until the contrary is proved, be deemed 
ed by officers of Court. htta so signed without proof of the signa- 

ture of judicial or official character of the person appearing to have signed it, 
and the officer of a Court by whom a document is signed shall, until the contrary 
is proved, be deemed to have, been the proper officer of the Court to sign 
the document. • 

11. Depositions taken in a Court in any reciprocating territory may, for 

the purposes of this Act, be "received in evidence in 
Depositions to be evid- proceedings before Courts of summary jurisdiction 

* under this Act. 

12. The Central Government may make rules for the purpose of carrying 

. into effect ffie purposes of this Act, and in particular 

Rule-making power. make rules, fpr the levy of the costs or charges 

for anything done under this Act and for all matters which are directed or. 
permitted to be prescribed. 


Payment of charges for 
transmission of suras awar- 
ded as maintenance and 
other costs and charges. 
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THE MANOEUVRES FIELD FIRING AND ARTILLERY 
PRACTICE ACT (V OF 1938). 

[\2th March, 1938. 

An Act to provide facUitics for military manoeuvm afid for field 
firing and artillery practice. 

Whereas it is expedient to provide facilities for military manoeuvres and 
for field firing and artillery practice; It is hereby enacted as follows:— 

1. (1) This Act may be called The Manoeu- 

Short title and extent. Field FiRING AND ARTILLERY PRACTICE ACT, 

1938. 

(2) It extends to the whole of British India. 

CHAPTER L 
Manoeuvres. 

2. (1) The Provincial Government may, by 
notification in the local official Gazette, authorise the 
execution of military manoeuvres over any area speci- 
fied in the notification during a specified period not 

Provided that the same area or any part thereof shall not ordinarily be 
so specified more than once in any period of three years. 

(2) The Provincial Government shall publish notice of its intention to 
issue a notification under sub-section (1) as early as possibk in advance of 
the issue of the notification, and no such notification shall be issued until the 
expiry pf three months from the date of the first publication of such notice in 
the local official Gazette. 

(3) The notice required by sub-section (2) shall be given by publication 
in the local official Gazette and shall also be given throughout the area which it 
is proposed to specify in the notification by publication in the manner prescri- 
bed by rules made under section 13, and shall be repeated by like publication one 
month and one week as nearly as may be before the commencement of the 
manoeuvres. 

3. (1) Where a notification under sub-section (1) of section 2 has been 

issued, such persons as are included in the military 
Powers exercisable for forces engaged in the manoeuvres may, within the 
purposes ot manoeuvres. specified limits and during the specified periods, — 

(a) pass over, or encamp, construct military works of a temporary charac- 
ter, or execute military manoeuvres on, the area specified in the notification, and 

(b) supply themselves with w^ater from any source of water in such area: 

Provided that nothing herein contained shall authorise the [taking of 

wato from my source of supply, whether belonging to a private owner or a 
public authority, of an amount in excess of the reasonable requirements of the 
military forces or of such amount as to curtail the supply ordinarily required by 
those entitled to the use of s^ch water-supply, 

(2) The provisiems of sub-section (1) shall not authorise entry on or 
interference with any well or tank held sacred by any religious community or 
any place of worship or ground attached thereto except for ffie legitimate pur- 
pose of offering prayers or any place or building reserved or used for the disposal 
of the dead, or any dwelling house or premises attached thereto or my educa- 
tional institution, factory, worshop or store or any premises used for the carry- 
ing on of any trade, business .or manufacture or any garden or pleasure groimd, 
or any ancient monument as defined in section 2 of the Ancient Monuments 
Preservation Act, 1904, 


Power of Provincial Go- 
vcniment 10 authorise 
manoeuvres. 

exceeding three months : 
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e cer in Command of the niiliiary force* engjtgcd in the inanueu- 
Duty of Otiicer Com- ’vres bhall cause ail ii*cd under the powers 

man mg lo repair rUimagt*. conferred by this Chapter to be restored, soon and 
- ^ 3-s practicable, to their previous condition, 

ere a notification issued under sectir>n 2 auihvriso the execution 
Riffht fn A- military manoeuvres Djnij>en^atior, ahall Vjc payable 

for ^ damage Defence E&iimates for any damage tu pcrsrm 

manoeuvres. " property or interference rights or i»rivileges 

reasonahlv ■ a-rising from such mananvres including exrieiises 

^ protecting person, property, rights and piivileges, 

( } e Collector of the district in which any area utilised for the 
Method of as^iessing com- of manoeuvres is situated shall depute one or 

pensation. more Revenue Officers to accompany the force.^ 

. . . - ^ engaged in the niaiKeuvrcs for the purpose of deter- 

mining the amount of any compensation pa 3 'able under secti<jn 5. 

^ Rev^ue Officer shall consider all claims for compensation under 
section h and determine, on local investigation and where pos.sible after hearing 
the claimant, ffie amount of compensation, if any, which shall be awarded in 
ea^ case: and shall disburse on the spot to the claimant the compensation so 
determined as payable. 


(3) Any claimant, dissatisfied with a refusal of the Revenue Officer to 
award him com^nsation or with the amount of compensation awarded to him 
by the R^enue Officer, may, at any time within fifteen days from the communi- 

decision of the Revenue Officer, give notice to the Revenue 
Omcer of his intention to appeal against the decision. 

(4) Where any such notice has been given, the . Collector of the district 
shall constitute a commission consisting of himself as chairman, a person nomi- 
nated by the Officer Commanding the forces engaged in the manoeuvres and two 
persons nominated by the District Board, and the commission shall decide all 
appeals of which notice has been given. 

(5) The commission may exercise its powers notwilh.standing the absence 
of any member of the commission, and the chairman of the commission shall 
have a casting vote in the case of an equal division of opinion. 

(6) The decision of the commission shall be final and no suit shall lie in 
any Civil Court in respect of any matter decided by the commission. 

(7) No fee shall be charged in connection with any claim, notice, appeal, 
application or document filed befpre the Revenue Officer, Collector or the com- 
mission under this section. 


Offences within the area and during the period 

specified in a notification under sub-section (1) of 

section 2, any person. — 

(o) wilfully obstructs .or interferes with the execution of the manoeuvres, 
or 

(6) without due authority enters or remains in any camp, or 
(c) without due auffiority interferes with any flag or mark or any appa- 
ratus used for the purposes of the manoeuvres, 

he shall be punishable with fine which may extend to ten rupees. . 


CHAPTER II. 

Field Firing and Artillery Practice. * 

Definitions. 8. In this Chapter — 

(o) ‘ffield firing" includes air armament practice; 

(b) "notified area” means an area defined in a notification issued under 
sub-section (1) of section 9. 
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9 . (1) The Provincial Government may, by notification in the local official 

Gazette, define any area as an area within which for 
Power of Provincial Go- a specified term pf years the carrying out periodically 
vemment to authorise field firing and artillery practice may be authori- 

firing and artillery practice. 

(2) The Provincial Government may, by notification in the local official 
Gazette, authorise the carr)diig out of field firing and artillery practice through- 
out a notified area or any specified part thereof during any period or periods 
specified in the notification* 

( 3 ) Before any notification tmder sub-section (2) is issued, the Provin- 
cial Government shall publish notice of its intention to issue such notification as 
early as possible in advance of the issue of the notification, and no such notifica- 
tion shall be issued until the expiiy^ of two months from the date of the first 
publication of the noiice in the local official Gazette. 

(4) The notice required by sub-section (3) shall be given by publication 
in the local official Gazette and shall also be given throughout the notified area 
by publication in some newspaper circulating in and in the lan^age commonly 
understood in that area and by beat of drum and by affixation in all prominent 
places .of copies of the said notice in the language of the locality and in such 
other manner as may be prescribed by rules made under section 13 and shall be 
repeated by like publication one week as nearly as may be before the commence- 
ment of the period or of each period specified in the notification : 

Provided that the fact of the said beat*of drum and affixation shall be 
verified in writing by the headman and two other literate inhabitants of the 
locdity and provided further that such notice by the beat of drum shall be given 
seven and two days as nearly as may be before the commencement of such field 
firing and artillery practice. 

10. (1) Where a notification under sub-section (2) of section 9 has been 

issued, such persons as are included in the forces en- 
Powers exerdsable for gag^d in field firing or artillery practice may, within the 
art mery^ practice. ^ notified area or specified part thereof during the speci- 
fied period or periods, — 

(a) carry out field firing , and artillery practice with lethal missiles, and 

(b) exercise, subject to the provisions of sections 3 and 4 , any of the 
rights conferred by section 3 on forces engaged in military manoeuvres; 

Provided that the provisions of sub-section (2) of section 3 shall not 

<^lry into, or interference with, any place specified in that ^sub-section, if 
it is situated in an area declared to be a danger zone under sub-section (2) of 
this section, to the extent ffiat may be necessary to ensure the exclusion from it 
of persons and domestic animals : 

Provided further that in the case of a dwelling house occupied by women 
adequate warning shall be given through a local inhabitant and entry shall be 
s-ftcr such warning in the presence of two respectable inhabitants of the 

(2) The Officer Commanding the forces engaged in any such practice 
may, within the notified area or specified part thereof, declare any area to be a 
thereupon the Collector shall, on application made to him by 
the Offker Commanding the forces engaged in .the practice, prohibit the entry 
into and se<mre the removal from such danger zone of all persons and domestic 
ammals during the times when the discharge of lethal missiles is taking place 
or there is to life or health. 

11 . The prowsions of sections S and 6 shall apply in the case of field 

Compensation. firing and artillery practice as thqr apply in the case 

of militaty manoeuvres: 

Provided that the compensation payable under this section shall include 
compensation for exclusion or removal from any place declared to be a danger 
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zone of persons^ or domestic animals, such cumpciibaiion to be disbursed at not 
less than Ae minimum rates prescribed by rules made under section 1,1 before 
the ^elusion or removal is enforced, and shall also inclutlc coinpensatif>n for 
any^ loss of emplo 3 niient or deterioration of crops resulting from any such ex- 
clusion or removal. 

12. If, during an 3 " period specified in a notification issued under ^ub-sec- 
Offences. section 9, any person witliin a notified 

area— ^ 

(fl) wilfully obstructs or interferes with the carrvdng out of field firing 
or artillery practice, or 

(b) without due authority enters or remains in any camp, or 

(c) without due authority enters or remains in any area declared to be a 
danger zone at a time "when entry thereto is prohibited, or 

(d) without due authority interferes with any flag or mark or target or 
any apparatus used for the purposes of the practice, 

he shall be punishable with fine w'hich may extend to ten rupees. 

CHAPTER III. 

General. 

Power to make rnie« Provincial Government may, by noti- 

ower to make rules. 

(^) prescribing the nmner in which the notices required by sub-section 
( 2 ) of section 2 and sub-sectioa ( 3 ) of section 9 shall be published in the areas 
concerned; 

(b) reflating the use under this Act of land for manoeuvres or field 
firing and artillery practice in such manner as to secure the public against 
danger and to enable the manoeuvres or practice to be carried out without inter- 
ference and with the minimum inconvenience to the inhabitants of the areas 
affected; 

(c) regulating the procedure of the Revenue Officers and commissions 
referred to in section 6 in such manner as to secure due publicity regarding the 
method of making claims for compensation and preferring appeals from original 
awards of compensation, the expeditious settlement of claims and of appeals and 
the payment of compensation so far as possible direct to the claimants; arid 

(d) defining the principles to be followed by the Revenue Officers and 
commissions referred to in section 6 in assessing the amount of compensation to 
be awarded. 


INDIAN MARINE ACT. 

{Repealed by the Indian Nceoy Discipline Act, XXXIV of 1934.] 

THE MEASURES OP LENGTH ACT (HOF 1889). 
lAnHended by Act XXIV of 1934,] 

[ISfA February, 1889. 

An Act to declare the Imperial standard yard for the United Kingdom to be the 
legal standard measure of length in British India, 

Whereas it is expedient to declare the Imperial standard yard for the 
United Kingdom to, be the legal standard measure of length in British India: It 
is hereby enacted as follows; — 

Title, extent and com- 1* (1) This Act may be called The Measures 
mencement, OF Length Act, 1889. 

(2) It extends to the whole of British India; and 

(3) It shall come into force on such day^ as the Central (Sovermnent may 
appoint in this behalf. 

iuEGTRER 

^Came into force on ISth June, 1889, 


Cr. Q M,-I— 10? 
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2. The Imperial standard yard for tlie United Kingdom shall be the 1^ 

standard measure of length in British India and be 
Standard yard.^ called the standard yard. 

3. A copy, approved by the ^[Provincial Government] of the imperial 

^ ^ . . standard for determining the lengfli of the imperial 

* ^ in such place within the limits of the -[Province] as 

the ^[Provincial Government] may prescribe,® and shall be the standard for de- 
termining the length of the standard yard : 

^[Provided that, until action is taken by the Provincial Government under 
this section, the copy of the imperial standard yard approved by the Centr^ 
Government before tihe commencement of Part III of the Government of India 
Act, 1935, and kept in the place within the limits of the Town of Calcutta 
prescribed before that date by the Central Government, shall be the standard for 
determining the length of the standard yard in each Province.] 

4. One-third part of the standard yard shall be called a standard foot, and 

„ , . , ... one-thirly-six^ part of such a yard shall be called a 

Standard foot and mch. standard inch. 

5. Any measure having stamped thereon or afSxed thereto a certificate 

purporting to be made '[before the first day of April, 
Presumption in favour of 1937, under the authority of any Government in 

acsairacy of certified mea- British India or on or after that date under the auth- 

ority of the Provincial Government] and stating that 
the measture is of the letig^ of the standard yard or that a measure marked 
thereon as a foot or inch is of the length of the standard foot or standard inch, 
as the case may be, shall, when produced before any Court by any public servant 
having charge of the measure in pursuance of any direction published in an 
official Gazette *[by order of tihe Provincial Government], or by any person act- 
ing under the general or special authority of such a public servant, be deemed 
to be correct until its inaccuracy is proved- 

6. A public servant having in pursuance of such a direction charge of 

r f f such a measure as is mentioned in the last foregoing 

meaa^s'bv the ouwfc * section shall allow any person to inspect it free of 
m«sures by pubhc. ^ reasonable times and to wmpare there- 

with or with any measure marked thereon any measure which such person may 
have in his possession. 

7. There shall be kept by the Commissioner of Police in the Town of 
Calcutta under section 55 of the Calcutta Police Act, 
1866, ®[ * * ♦ ] by the Commissioner of Police 
in the City of Madras under section 32 of the Madras 
City Police Act, 1888, by the Municipal Commissioner 
in the City of Bombay under section 418 of the City 

of Bombay Mtmicipal Act, 1888, and by the District Magistrate under section 
20 of Regfulation XII of 1827 of the Bombay Code, such certified measures of 
the standard yard, standard foot and standard inch as are mentioned in section 5. 


Certified measures to be 
kept by authorities required 
by existing enactments to 
keep measures of length. 


LEG. REP. * For notification prescribing such a place, 

^substituted for ‘Govemor-Genefat in see Genl. Stat. R. & 0., Vol. II, 

Councir by A.O., 1937. -^Inserted by A.O.. 1937. 

* Substituted for Town of Cd.cutta* by « Substituted hy ibid. \ 

ibid, . . . ® Omitted by Act XXIV of 1934. ^ 
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Definition. 


Right to confer degrees, 
etc. 


S. 6] The Indian Medical DEGsths Act i. VJ 1 of 1916). 

THE INDIAN MEDICAL DEGREES ACT (VII OF 1916 ).' 
[/imencled by Madras .dct XX of 1941).] 

[l&h March, VAf>. 

An Act to rcgidate the gram of titles implying qualification in wsu's/t fiit'dica! 
science, atid the assumption and use by unqualified persons of such titles. 
Whereas it is expei^ent to regulate the grant of titles implying qualifica- 
tions m western medical science, and the assumption and use by unqualified per- 
sons of such titles ; J I r 

It is hereby enacted as follows:— 

Short title. Th*® may be called Thk 1noi.\n Medi- 

cal Degrees Ai.t, 1916. 

2. In this Act “western medical science” means the western methods of 

g . Allopathic medicine, Obstetrics and Surgery, but 

® ‘ does not include the Homeopathic or Ayurvedic or 

Unaiu system of medidne. 

3. The right of conferring, granting, or issuing in British India degrees, 

RiKht to confer desrees licences, certificates or otiier documents 

etc. ' stating or implying ^t the holder, grantee or redpi- 

ent thereof is qualified to practise western medical 
sdence, shall be exercisable only by the authorities specified in the Schedule, 
and by such^ other authority as the *[Provincial Government] may, by notifi- 
cation in the* Official Giazette, and subject to such conditions and restrictions as 
*[it] thinks fit to impose, authorize in this bdialf. 

4. Save as provided by section 3, no person in Briti^ India shall confer, 

_ .... . , . grant, or issue, or hold himself out as entitled to 

riiS° Semmt 2 ^“*, or issue any d^ree, diploma, licence, 

grees, etc. certificate or other document stating or implying that 

the holder, grantee or recipient is qualified to practise 

western medical science. 

5. Whoever contravenes the provisions of section 4 shall be punishable 

with fine which may extend to one thousand rupees; 
Contravention of section jf person so contravening is an association, 

* every member of such association who knowingly 

and wilfully authorises or permits the contravention, shall be punishable with 
fine which may extend to five hundred rupees. 

6. Whoever voluntarily and falsely assumes, or uses any title or descrip- 

tion or any addition to his name implying that he 

for falsely assutn- 3^ degree, diploma, licence or certificate confer- 

Sfles. fed, granted or issued by any authority referred to 

in section 3, or recognized by the General Council of 
Medical Education .of the United Kingdom, or that he is qualified to practise 


mg or using 
tides. 


medical 


LEG. REF. 

^For Statement of Objects and Reasons, 
see Gaaetfe of India, 1915, Pt. V, p. 76 ; for 
Report of Sel. Com., see ibid,, 1916^ Pt. V, 
p. 7; and for proceedings in Council, see 
ibid., 1915, Pt. VI, p. 460; ibid., 1916, Pt. 
VI. pp. 5 and 206. 

® Substituted for *Govemor-General in 
Council’ by A.O., 1937. 

^Substituted for Tie’ by ibid. 

Secs. 4 am 5.— Where the accused led 
people to believe that his college was an 
allopathic college and awarded certificates 
as allopathic diplomas and granted “M. M. 
S.” degree, implymg that the holder .was 


qualified to practise western medical science, 
held that the accused was guilty under S, 
5. 34 Cr.L.J. 603=37 C.W.N, 767=1933 
C. 456. See also mss. 71, 

Sec 6.— The plain meaning of S. 6 is 
that when a man voluntarily and falsely as- 
sumes or uses any title, etc., or any addi- 
tion to his name he is liable to be dealt 
thereunder if the title or description or ad- 
dition implies (0 that he holds a degree, 
etc., conferred by the authority refenrw to 
in S. 3 or the General Council of Medical 
Education of the United Kingdom or («i) 
that he is qualified to practise western Inedi- 
cal science. AJ.R. 1944 Lah. 384. 

Secs. 6 am 7.— A person was cfindnct- 
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western medical science, shall be ptinishable with fine which may extend to two 
hundred and fifty rupees, or, if he subsequently commits, and is convicted of, 
an offence punishable under this section, with fine which may extend to five 
hundred rupees: 

Provided that nothing in this section shall apply to the use by any person 
of any title, description, or addition which, prior to the commencement of this 
Act, he used in virtue of any degree, diploma, licence or certificate conferred 
upon, or granted or issued to him.^ 

7. No Court shall take cognizance of an offence punishable under this Act 
. except upon complaint made by order of the Provin- 

Cogmzance of offences. Government, or upon complaint made, with the 

previous sanction of the Provincial Government, by a Council of Medical Regis- 
tration established by any enactment for the time being in force in the province. 

8. No Court inferior to that of a Presidency 
Jurisdiction of ifagis- Magistrate or a Magistrate of the first class shall try 

anv offence punishable under this Act. 

SCHEDULE. 

(See Section 3.) 

1. Every University established by an *[Act of the Central Legislature]. 

2. The state medical faculty m Bengal. 

3. The College of Physicians and Surgeons of Bombay. 

4. The Board of Examiners, Medical College, Madras. 


THE MEDICAL DIPLOMAS ACT (XXVIII OF 1939). 

[26th September, 1939. 

"An Act to make the provision referred to in sub-section (1) of section 120 of the 
Government of India Act, 1935. 

Whereas it is expedient to make the provision relating to medical diplo- 
mas granted in the United Kingdom or Burma which is referred to in sub- 
section (1) of section 120 of the Government of India Act, 26 Geo. V, c. 2, 
1935; 

It is hereby enacted as follows: — 

1. (1) This Act may be called The Medical 
Short title and extent. Diplomas Act, 1939. ^ 


LEG. REF. 

1 Insertion of new S. 6-A by Madras Act 
XX of 1940. 

"6-A. (1) No person shall add to his 
name any title, description, letters or abbre- 
viations which imply that he holds a degree, 
diploma, licence or certificate as his qualifi- 
cation to practise any system of medicine un- 
less — 

(a) he actually holds such degree, diplo- 
ma, licence or certificate; and 

(b) such degree, diploma, licence or cer- 
tificate — 

(i) is recognized by any law for the time 
being in force in British India or in any 
part thereof ; or 

(ii) has been conferred, granted or issued 
by an authority referred to in section 3; or 

(iii) has been recognized by the General 
Council of Medical Education of the United 
Kingdom; or 

(iv) in cases not falling under sub'dause 
(i), sub-dause (it) or sub-dause (ttt) has 
been conferred, granted or issued by an 
authority empowered, or recognised as com- 
petent, by the Provincial Government to 
gxmitT, grant or issue sudi d^ee, diplcuna. 


licence or certificate. 

(2) Whoever contravenes the provisions of 
sub-section (1) shall, notwithstanding any- 
thing contained in section 6, be punished in 
the case of a first conviction, with fine which 
may extend to two hundred and fifty rui>ees 
arid in the case of a subsequent conviction, 
with fine which may extend to five hundred 
rupees.” ^ 

® Substituted for ‘Act of the Governor- 
General in Councir by A.O., 1937. 


ing a dispensary with a sign board which 
contained the initials M. D. B., L. M. H,, 
attached to his name, they were contractions 
for Doctor of Biochemic Medicines and 
Licentiate of Homeopathic Medicines. He 
was convicted under S. 6, Held, the con- 
viction was wrong inasmuch as the initials 
did not represent any degree, diploma, licence 
or certificate issued by any body or society 
referred to in the section. 25 Cr.LJ. 709 
=81 LC. 197=1925 S. 71. also 143 
I.C. 567=1933 C. 456. As to whether 
such a person could call himself a Doctor 
and escape liability under the section, see 25 
CrJUJ. 709=S1 I.C. 197=1925 S. 7U 
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Conditions for excluding 
from practice British sub- 
jects domiciled in the 
United Kingdom or India 
who hold medical diplomas 
granted in the United 
Kingdom on the ground of 
inadequacy of such diplo- 
mas. 


(2) It extends to the whole of British India. 

Definitions. 2. In this Act — 

(a) “diploma” has the meaning assigned to it in sub-section (7) of sec- 
tion 120 of ^ the Government of India Act, 1935; 

(b) “United Kingdom” means the United Kingdom of Great Britain and 
Northern Ireland. 

3, So long as the condition set out in sub-section f3') of section 120 of the 
Government of India Act, 1935, continues to be ful- 
filled, a British subject domiciled in the United 
Kingdom or India who, by virtue of a mc^dical dip- 
loma granted to him in the United Kingdom, is, or 
is entitled to be, registered in the United Kingdom 
as a qualified medical practitioner shall not by or 
under any law for the time being in force, be ex- 
cluded from practising medicine, surgery or mid- 
wifer>' in British India or in any part thereof, or 
from being registered as qualified so to do, on the ground that such diploma 
does not furnish a sufficient guarantee of his possession of the requisite know- 
ledge and skill for the practice of medfcine, surger\" and midwifery, except in 
accordance with the following conditions, namely : — 

(«) Notice of every proposal for excluding the holders of any such dip- 
loma from practice or registration shall be given in such form and in such man- 
ner as the Central Government may by rules made in this behalf prescribe, to 
the university or other body granting that diploma, and where such proposal is not 
made by the Central Government, to the Central Government also. 

(b^ No such proposal shall become operative until the expiration of twelve 
months after the notices referred to in clause (a) have been given. 

(c) Such a proposal shall not become operative or. as the case may be, 
shall cease to operate, if His Majesty^s Prm" Council, on an application made 
to them under sub-section (2) of section 120 of the Government of India Act, 
1935, determine that the diploma in question ought to he recognised as furnishing 
such a sufficient guarantee as aforesaid. 

4. A British subject domiciled in Burma who, by rirtne of a medical 
diploma granted to him in the United Kingdom or 
Burma, is, or is entitled to be, registered in the 
United Kingdom as a qualified medical practitioner 
shall not, by or under any law for the time being in 
force, be excluded from practising medicine, surgery 
or midwifery in British India or in any part thereof, 
or from being registered as qualified so to do, on the 
ground that such diploma does not furnish a sufficient guarantee of his posses- 
sion of the requisite knowledge and skill for the practice of medicine, surgerj’^ 
and midwifery, except in accordance with conditions such as are set out in clauses 
(a), (b) and (c) of section 3. 


Conditions for excluding 
from oractice British sub- 
jects domiciled in Burma 
who hold medical diplomas 
' granted in the United King- 
dom or Burma on a similar 
ground. 


THE INDIAN MERCHANDISE MARKS ACT (IV OF 1889). 

Rep, in pt. and Am., Act TX of 1891 : 

Am. Acts I of 1938. II of and V of 1945. 

Declared in force in Upper Burma (except the Shan States), Act XIII of 1898^ 
SI. 4. 


, CONTENTS. 

Sections. Sections. ^ ; 

1. Title, extent , and commencen^ent. Trade Descr%pi%ow. 

2. Definitions. 4. Provisions supplemental to the defi- 

Awlendment of the Indian Penal Code. nition of false trade description. ^ ^ 

3. \Repealed:] S- Application of trade descriptions. 
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Sechons. 

6. Penally for apphing a fal«e trade 
<lescription. 

7. Penalty for selling goods to whicli 
a false trade description is applied. 

Unintentional Cnntra 2 *ention of the Laiv 
relating to marks and description^. 

8. Unintentional contravention of the 
law relating to marks and descriptions. 

Forfeiture of goods. 

9. Forfeiture of goods. 

Amendment of Sea Customs Act, 1878. 
10-11. [Repealed.] 

Stamping of length of piece-goods mami- 
factured in British India. 

12, Stamping of length of piece-goods 
manufactured in British India. 


Secttons. 

Supplemental Provisiom. 

13, Evidence of origin of goods imported 
hy sea. 

*14. Costs of defence or prosecution. 

15. Limitation of prosecution, 

16. Authority of the Central Government 
to i.<sue instructions as to administration of 
this Act. 

17. Implied warranty on sale of marked 
goods. 

IS, Savings, 

19. Definition of piece-goods. 

20. Determination of character of goods 
by sampling. 

21. Information as to commission of 
offence. 

22. Punishment of abetment in India of 
Acts done out of India. 


list March, 1889. 

An Act to amend the Law relatbtg to Fraudutmt Marks on Merchandise. 

Wi-iEREAS it is expedient to am^nd the law relating to fraudulent marks 
on merchandise; it is hereby enacted as follows: 

Title, extent and com- 1. (1) This Act may be called The Indian 

mencement. Merchandise Marks Act, 1889.^ 

(2) It extends to the whole of British India; ^[* * *.]. 

(3) It shall come into force on the first day of April, 1889. 

Definitions unless there is something repug- 

nant in the subject or context, — 

®[(1) ^^mark” has the meaning assigned to that expression in clause (/) 
of sub-section^^(l) of section 2 of the Trade Marks Act, 1940: 

'f 1-A) “trade mark” means a “registered trade mark” as defined in clause 
0) of sub-section fl) of section 2 of the Trade Marks Act, 1940, or a mark 
used in relation to goods for the purpose of indicating or so as to indicate a 
connection in the course of trade between the goods and some person having the 
right as proprietor to use the mark:] 

(2) “trade description” means any description, statement or other Indi- 
cation, direct or indirect, — 

(a) a.s to the number, quantity, measure, guage or weight of any goods; 
or 

as to the place or country in which, or the time at which, any goods 
were made or produced ; or 

(c) as to the mode of manufacturing or producing any goods; or 

(d) as to the material of which any goods are composed; or 

( e) as to any goods being the subject of an existing patent, privilege or 
copyright ; 

and the use of any ^[mark] which according to the custom of the trade is com- 


LEG. REF. 

^For Statement of Objects and Reasons, 
see Gaaefte of India, 1888, Pt. V, p. 109; 
for Report of Sel. Com., see ihid., 1889, 
Pt. V, p. 27; and for Proceedings in Coun- 
cil, see ibid., 1888, Pt. VI, pp. HI and 136 
and ibid., 1889, Pt. VI, p. 38. 

2 Repealed by Act IX of 1891 . 

2 Substituted by Act IT of . 

* Substituted *for the words "numeral 
word or mark” by Act II of 1941. 

Sec 2 (2),~.5^c 4 M,L.T, 360=15 M. 


Sec 2 (2) (b).Sge (1906) 95 L. T. 
424: (1900) 83 L.T. 592=17 T.L.R. 174; 
(1901) 1 K.B. 1; 70 LJ.K.B. 15. 

Sec. 2 (2) (e). — S. 2 (2) («) does not 
apply where there is no existing patent, pri- 
nlege or copyright. 140 I.C. 1084=1933 N. 
344. 

'Secs. 2 (2), 4 and 7. — Where a design 
covers the whole body of goods and is part 
and parcel of the goods themselves, it is not 
a trade mark but a “design” under the Pa- 
tmts and Designs Act, 1911. Nor is it a 
Trade description” within S. 2 (2) of 
Act. 8 S.L.R. 39=25 I-C 998, 
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monly taken to be an indication of any of the above raatlers shall be deemed to 
be a trade description within the meaning of ihis Act: 

(3) "false trade description” mean? a trade description which is untrue 
in a material respect as regards the goods to which it is applied, and includes 
e:\'’ery alteration of a trade description, whether by way of addition, offacement 
or otherwise, where that alteration makes the de’seriptir/n nntrjc- in a material 
respect, and the fact that a trade description is a trade mark or part of a trade 
mark shall not prevent such trade description being a false trade description 
within the meaning of this Act : 

(4) "goods” means anything which is the subject of trade or manufac- 
ture : and 

(5) "name” includes any abbreviation of a name. 

Amendment of the Indian Penal Code. 

3. \Suhs1itutwn of new seciioyis for sections 478 to 489 of the Indian Penal 
Code.] Rep. by Act I of 1938. 


Trade Descriptions. 

4. (1) The provisions of this Act respecting the application of a false 
trade description to goods, nr respecting goods to 
. ^supplemental which a false trade description is applied, shall ex- 

trade ^de.^cript5on application to goods of any such ^ [marks], 

or arrangement or combination thereof, whether in- 
cluding a trade mark or not, a? are or U reasonably calculated to lead persons 
to believe that the goods are the manufacture or merchandise of some person 
other than the person whose manufacture or merchandise they really are, and 
to goods having such ^ [marks], or arrangement or combination, applied thereto. 

(2) The provisions of this Act respecting the apoliration of a false trade 
description to goods, or respecting goods to which a false trade description is 
applied, shall extend to the application to goods of any false name or initials of 
a person, and to goods with the false name or initials of a person applied, in 
like manner as if such name or initials were a trade description, and for the 
purpose of this enactment the expression false name or initials means as applied 
to any goods, any name or initials — 

(a) not being a trade mark, or part of a trade mark, and 

(b) being identical with, or a colourable imitation of, the name or initials 
of a person carrying on business in connection w-ith goods of the same descrip- 
tion and not ha'^dng authorized the use of such name or initials, ®[and 

(c) being the name or initials of a fictitious person or of a person not 
carrying on business in connection with the goods of the same description.] 

(3) A trade description which denotes or implies that there are contained 
in anv goods to which it is applied more vards, feet or inches than there are con- 
tained therein standard yards, standard feet or standard inches is a false trade 
description. 

Application of trade dcs- 5. fl) A person shall be deemed to apply a 

criptions. trade description to goods who — 

(a) applies it to the goods themselves, or 

•(6) applies it to any covering, label, reel or other thing in or with which 
the goods are sold or are exposed or had in possession for sale or any purpose 
of trade or manufacture, or 


LEG. REF. ,, , , 

1 Substituted for the words numeral word 
or marls^' by Act 11 of 1941. 

* Inserted by ibid. 


Sec. 4. — Cf. the 'Merchandise Marks 
Act. IW rSO and 51 Viet., c. 28. S. 3 (2)'], 
and Wrifsht thereon, pp. 16 and 38. 

S'ec.- 4 (21 .—Cf. the Merchandise Marks 


o (18981 2 Q. B. i9; Art, 1887 [SO and Si ’Vlct., c. 28, S. 3 (311. 

B 16- 75 ^ K 26 B Case-law, W 25 I.C. 998; IS M.L.T. 45. 

a906) 1 K. B, 16. 75 i-.J _ Sec.„S.-C/.. thc,Merchandise M,arks Act 


Sec, 2 <41 17 M.L.J, 490; 26 C. 1887 [SO and 51 Viet, c. 28, S. S]. 
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(c) places, endoses or annexes any goods which are sold, or are e3q)osed 
or had in possession for sale or any purpose of trade or manufacture, in, with 
or to any covering, labd, reel or other thing to which a trade description has 
been applied, or 

{d) uses a trade description in any manner reasonably calculated to lead 
to the belief that the goods in connection with which it is used are designated or 
described by that trade description. 

( 2 ) A trade description shall be deemed to be applied whether it is 
woven, impressed or otherwise worked into or annexed or affixed to the goods 
or any covering, label, reel or other thinjf. 

(3) The expression "covering” includes any stopper, cask, bottle, vessel, 
box, cover, capsule, case, frame or wrapper, and the expression "label” includes 
any band or ticket. 

6. Tf a person applies a false trade description to goods, he shall, subject 

to the provisions of this Act, and unless he proves 
Penalty for applyinff a without intent to defraud, be punidied 

false trade description. imprisonment for a term which may extend to 

three months or wdth fine which may extend to two hundred rupees, and in case 
of a second or subsequent conviction wnth imprisonment which may extend to 
one year, or with fine, or with both. 

7. If a person sells, or mcposes or has in possession for sale 

or any purpose of trade or manufacture, any 
Penalty for selling goods goods or things to which a false trade description is 
to which a Wse trade de.s- iTor which, Mng required by notification 

cnption IS applied. jp^^^ j2-A to have^applied to thLi an indica- 

tion of the cotmtry or place in which they wepre made or produced, arel witihout 
the indication required by such notificationl he shall, unless he proves — 

(a) that, having taken all reasonable precautions against committing an 
offence against this section, he had at the time of the commission of the alleged 
offence no reason to suspect the genuineness of the trade description, ^‘[.or ftat 
any offence against this section had been committed in respect' of thd goodsi], 
and 


LEG. REF. 

Inserted by Act TI of 1941 . 

Sec 5 (c),—Se€ flQlO) 103 L.T. 540. 

Sec S (if).— (1891) 1 Q.B. 408==()0 L. 
r.M.C. 95. . . . 

Secs. 5 and 6. — ^Ushipf hand-bill^ intended 
tp mislead. 1935 Sind 107. On this section, 
see also ^ C. 2S\, 

Sec 6. — Cf. the Merchandise Marks Act, 
1887 fSO and 51 Viet, c. 28, 5. 2 (1)]. For 
instructions as to prosecutions under this 
section for offences relatin^r to the short 
reeling of yarn in Indian mills, see Bombay 
Government Gazette, 1906, Pt. I, p. 487. 
Mere imitation, if offence. 146 I.C. 1084= 
1933 Nag. 344. See 31 C. 411 ; 23 I.C. 689, 
Where the charge under S. 6 of the Act is 
not tried at the place where the offence of 
applying the false trade description had been 
committed* the defect is curable under S. 
531, Cr. P. Code. 1940 Cal. 583. 

"Fat.se description to goods.* —As to the 
application of this paragraph, see (1891) 1 
Q.B. 408; (1890) 24 Q.B.D. 90=59 L.J. 
M.C. 13. Where the charge under S. 6 is 
not tried at the place where the offence of 
applying the false trade description -had l^en 


committed, the defect is curable under S. 
531, Cr.P.Code. 192 I.C. 835=42 Cr.L. 
J. 334=1940 Cal. 583. 

Secs. 6 and 7. — The word "Merchandise” 
includes goods selected or guaranteed by the 
proprietor of the trade mark, and the selec- 
tor-importer who affixes his name or trade 
mark to those goods is a person ‘Vhose 
merchandise they are’* within S. 480, I.P. 
Code. 12 S.L.R. 129=50 I. C. 16Ss=20 
Cr.L.iJ. 277. The main object of the Act 
is to prevent a trader passing off his own 
goods as those of another. (Ibid.) Re^s- 
tration of design of bottle and label thereon 
under Patents and Designs Act— Rival tra- 
der using bottles innocently — Conviction 
under Ss. 6 and 7 is not sustainable. See 
32 C.W.N. 111.S*. On this section, see also 
8 S.L.R. 39=25 I.C._ 998, cited under S. 
2, supra. As to the liability of master or 
princioal for acts of servants or agents, see 
(1898) 2 Q.B. 300 (306)=67 L. J. Q. B. 
689. 

Sec. 7. — For instructions as to prosecu- 
tions under this section for offences relating 
to the short reeling of yarn in Indian mills, 
see Bombay Government Gazette, 1906, Pt. 
1, p. 487. 
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(&) tbat, on demand made bjr or on behalf of the prosecaitorV he gave| 
all the information in his power with respect to the lK.T^<■<n^ from whom he 
obtained such goods or things, or 

(c) that otherwise he had acted innocently, 
be pmiished with imprisonment for a term which may extend to three months, 
or with fine which may extend to two hundred rupees, and in case a second 
or subsequent conviction with imprisonment which may extend to one vear, or 
with fine, or with both. 

^[7-A. If a person tampers with, alters or effaces a mark which has been 
„ , , , applied to anv goods to w'hich it i.s required to be 

whh?llter5n?or notification made under section 12-A, he 

mark applied in pursuance unless he prrives that he acted without intent to 

of section 12-A. defraud, be punished with imprisonment for a term 

which may extend to six months or wdth fine which 
may extend to five himdred rupees, and, in the case of a second or subsequent 
conviction, with imprisonment which mav extend to two years, or with fine, or 
with both.] 

Unintentional Contravention of the Law relating to Marks and Descriptions. 

8. Where a person is accused under section 482 of the Indian Penal Code 
of using a false trade mark or property mark by rea- 
Unintentional contraven- son of his having applied a mark to any goods, pro- 
iJ^rkfaS or receptacle in the manner mentioned in 

# ^ section 480 or section 481 of that Code, as the case 

may be, or under section 6 of this Act of applying to goods any false trade 
description, or under section 485 of the Indian Penal Code of making any die, 
plate or other instrument for the purpose of counterfeiting a trade mark or pro- 
perty mark, and proves — 

. {a) that in the ordinarj" course of business he is employed, on behalf of 
other persons, to apply trade marks or property marks, or trade descriptions, 
or, as the case may be, to make dies, plates or other ^istruments for making, or 
being used in making, trade marks or property marks, and that in the case 
which is the subject oi the charge he was so emplo 3 "ed and was not interested in 
the goods or other thing by way of profit or commission dependent on the sale 
thereof, and 

(&) that he took reasonable precautions against committing the offence 
charged, and 

(c) that he had, at the time of the commission of the alleged offence, no 
reason to suspect the genuineness of the mark or description, and 

(rf) that, on demand made by or on behalf of the prosecutor, he gave 
all the information in his power w'ith respect to the persons on whose behalf 
the mark or description was applied, 
he shall be acquitted. 

Forfeiture of Goods. 

9. (1) When a person is convicted under section 482 of the Indian Penal 

T 7 f ^ Code of using a false trade mark, or under section 

Forfeiture of good.. ^ exposing or having in 

possession for sale or any purpose of trade or manufacture, any goods, or things 
with a counterfeit trade mark applied thereto, or tmder section 487, or section 4^ 
of that G)de of making, or making use of, a false mark, or under .section 6 or 
section 7 of this Act of applying a false trade description to goods or of sellbg, 
or exposing or having in possession for sale or any purpose of trade or manu- 
facture, any goods or things to which a false trade descrfption is applied^ 


Forfeiture of goods. 


LEG. REF. 

^ Inserted by Act 11 of 1941 . 

Sec the Merchandise Marks Act, 

ca. c. M.-I— no 


188? (SO and Si Viet, c. 28, S. 6). 

Sec. 9. — C{. the Merchandise Marks Act, 
1887 [SO and 51 Vicl., c. 28, S. 2 (3) (»ii)l. 


87? 


The Crimikal Court Mamuai^ 


[S. 10 

^[or which, being required by notification under section 12-A to have applied to 
them an indication of the countrj’ or place in which they \vere made or produced, 
are without the indication required by such notification,] or is acquitted on proof of 
the matter or matters specified in section 486 of the Indian Penal Code or section 7 
or section 8 of this Act, the Court convicting or acquitting him may direct the 
forfeiture to Her Majesty of all goods and things by means of, or in relation to, 
which the offence has been committed or, but for such proof as aforesaid, would 
have been committed. 

(2) When a forfeiture is directed on a conviction, and an appeal lies 
against the conviction, an appeal shall lie ^fainst the forfeiture also. 

f 3) When a forfeiture is directed on an acquittal and the goods or things 
to which the direction relates are of A-alue exceeding fifty rupees, an appeal 
against the forfeiture mar- be preferred, within thirt}- days from the date of the 
direction, to the Court to which in appealable cases appeals lie from sentences 
of the Courr which directed ihe forfeiture. 

Amendment of the Sea Customs Act, 1878. 

10 and 11. [Amendment of the Sea Customs Act, 1878.] Rep. by the 
Repealing Act (I of S. 2 and ScJi. 

-[Siamping of Piece-goods, Cotton Yarn and Thread.] 

12. f 1 ) Piece-goods, such as are ordinarily sold by length or by the piece, 
which have been manufactured, bleached, dyed, print- 
.Stamping of pkce-Roo(l.», qj. finished in premises which ^re a factory, as 
cotton >’am and thread. Factories Act, 1934, shall not .be 

removed for sale from the last of such premises in which they underwent any of 
the said processes without having conspicuously stamped in English numerals on 
each piece the length thereof in standard yards, or in standard yards and a| 
fraction of such a yard, according to the real length of the piece and except 
when the goods are sold from the factory for export from British India, without 
being conspicuously marked on each piece with the name of the manufacturer, 
or of the occupier of the premises in which the piece was finally processed or of 
the whole purchaser in Inota of the piece. 

(2) Cotton yam such as is ordinarily sold in bundles, and *[ cotton thread, 
namely sewing, darning, crochet or handicraft thread] which have been manu- 
factured, bleached, dved or finished *fin any premises not exempted by rules 
t^ade under section 20 of this Act], shall not be removed for sale from those 
premises unless, in accordance with *[the said mlesi,], in the case of yarn the 
bundles arc conspicuously marked with an indication of the weight of yam in 
each bundle and the count of the yam contained in the bundle and in the case of 
thread each unit is conspicuously * [marked \vith the length or weight of thread 
in the unit] and such other manner as may be required by the said rule!, 
and, except where the goods are sold *ffrom the premises] for export from 
British India, unless each bundle or unit is conspicuously marked with the name 
of the manufadturer or of the wholesale purchaser in India of the goods, 

♦[Provided that the rules made under section 20 shall exempt all premises 
where the work is done by the members of one family with or without the assis- 
tance of not more than ten other employees, and all premises controlled by a co- 
operative society where not more than t\venty* workers are employed on the 
premises.] (Proviso added by Act V of 1945). 

(3) If any person removes or attempts to remove or causes or attempts 
to cause to be removed for sale from such premises or sells or exposes or has 
in possession for sale anv such piece-goods or any such cotton yarn *[or any such 
thread] which is not marked as reotiired bv sub-section (1) and sub-section (2), 
every such piece and every such bundle of varn and all such thread, and everv- 

TvEG REF 

Inserted by Act IT of IW . 

2 New Ss, 12 and 12-A, with their head- 


msr« inserted bv ibid. 

♦ Substituted and added by Act V of 194S. 
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thing tis^ for the packing thereof, shall be forfeited to His Majesty and such 
person shall be punished with fine which may extend to one thousand rupees. 

Power to requif'c goods to shoto indication of origin. 

12-A. fl) The Central Government may, bv notification in the Official 
Power to require g.K,ds gazette require that goods of any class specified in 
to show indication of notification which are made or pnjduced l^eyond 

origin. the limits of British India and imported into British 

r f -A* 1 T India, or which are made or produced within the 

limits ot ontish India, shall, from such date as may be appointed hv the 
ption not being less than three months from its issue, have applied' to them an 
mdicacion of the country or place in which they were made or produce(l. 

^2) notification may specif}’ the manner in which such indication 
shall be applied, that is to sa\’, whether to the goods themselves or in any other 
manner, and the times or occasions on which the presence of the indication shall 
be necessary, that is to say whether on importation only, or also at the lime of 
sale, whether by wholesale or retail or both. 

f3) No notification under this section shall be issued, unless application 
is made for its issue by persons or associations substantially representing the 
interests of dealers in or manufacturers, producers, or users of the goods con- 
cerned, or xmless the Central Government is otherwise convinced that it is neces- 


sary in the public interest to l‘?sue the notification, nor without such inquiry as 
the Central Government may consider necessary. 

(4) The provisions of section 23 of the General Clauses Act, 1897, shall 
apply to the issue of a notification under this section as they apply to the making 
of a rule or bye-law the making of which is subject to the condition of previous 
publication. 

(5) A notification under this section shall not apply to goods made or 
produced beyond the limits of British India and imported into British India if in 
respect of those goods the Chief Customs Officer is satisfied at the time of im- 
portation that thev are intended for exportation whether after transhipment in 
or transit through British India or otherwise.] 

Supplemental Provisions, 


13. In the case of goods brought into British India by sea, evidence of the 

port of shipment shall, in a prosecution for an offence 
Evidence of origin of against this Act or section 18 of the Sea Customs 
goods imported by sea. 1878, as amended by this Act, be prima facie 

evidence of the place or countr}- in which the goods were made or produced. 

14. (1) On any such prosecution as is mentioned in the last foregoing 

_ ^ r j r section or on anv prosecution for an offence against 

seSL"" Indian Penal Code, as 

amended by this Act, which relate to trade, property 
and other marks, the Court may order costs to be paid to the defendant by theJ 
prosecutor or to- the prosecutor by the defendant, having regard to the informa- 
tion given by and the conduct of the defendant and prosecutor respectively. 

(2) Such costs shall, on application to the Court, be recoverable as if 
they were a fine. 

15. No such prosecution as is mentioned in the last foregoing section shall 


'Sec. 13,— Cf. the - Merchandise Marks 
Act, 1887 [SO and Si Viet, c. 28 S. 10 (2)]. 

Sec. 14. — Cf. the Merchandise Marks 
Act, 1887 (SO and SI Viet, c. 28 S. 14). 
Case-law as to power of appella+e Court, to 
award costs, see 16 Bom.L.R. 78t==24_T-C. 
8^. On any prosecution mentioned in S. 
13, or for an offence under the relevant po- 
tions of the Penal Code (e.g.j Ss^. 48^ 
costs should be awarded under S. 14, Mcr- 


chandi.se Marks Act and not under S. S46- 
A, Cr. P. Code, and these cc.sts include 
advocate’s fees. 187 T.C. 77=41 Cr.L.J. 
392=1940 Rang. 33. 

Sec. 15. — Cf. the Merchandise Marks 
Art, 1887 (SO and 51, Viet, e. 28, S. 15). 
The word "offence** in S. 15 means the 
offence charged: and the words "first dir- 
covery** mean "when the complainant first 
discovered the offence”. See 32 C.W.N. 
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_ Limitation of prosecti 
tion. 


be commenced after the e3q>iration of three years 
next after the commission of the offence, or one year 
, . , . after ■ the first discovery thereof by the orosecutor 

whichever expiration first happens. ^ ^ 

^ , 16- (t) The Central Government may, bv noti- 

G^"Sg ” fc.C*?*! G5«lte, issue 

structions as to aflministra- obsen^ce b> Cnnu^ Courts in giving effect to 
tion of this Act. any of the provisions of this Act. 

• (2) Instructions under sub-section (I) mav provide, among other mat 

ters, for fte limits of rariation, as regards number, quantitv, measure eauve nr 
waght, which are to be recognised by Criminal Courts as p^issible in the cas*. 
of any goods. 

17. On the sale or in the contract for the sale of any goods to which a 

T f j . * I trade niarlc or mark or trade descriotion hao 
Implied warrantv on ^ale ■anr.liaA t-Ua n -l j ucocxipuon nas been 

of marked troods. ' applied, the .seller shall be deemed to warrant that the 

^ * 1 , * * 1 . . , ® genuine mark and not counterfeit or faJselv 

used, or that the trade description is not a false trade description vdAb the 
meaning of this Act, un ess the contraiy is expressed in some voting signed bv 


LEG. REF. 

For notification containing such instruc- 
tions. see Genl. Stat. R. and 0., Vol 11 
and Bur. R. M., Vol. TI. 

6W; 34 C-W-N. 3.39=1930 C. 274. See 
o/fo 1939 N.L.J. SS. But see next case. 
The word offence^* in S. 15 docs not mean 
the very first such offence. Tf such an 
interpretation of the section be good law a 
person infringing another’s trade mark mav 
mereh* do so once, clandestinelj’. sit quiet 
Tor^ three years and then make a public use 
of It without anv fear of a criminal prosccu- 
.241=139 I.C. 31';=1932 
S. 94. The word offence’ means the of- 
fence in reject of which the prosecution is 
launched. The limitation prescribed bv S, 
ip lb three years from the date of commis- 
sion of the offence charged and one >ear 
from the date of discovery* by the prosccu- 
offence charged, whichever is less. 

Rang. L. R. 244=41 Cr. L. J. 797 
1940 Rang. 114. As to commencement 
r section, .nv also 32 

C.W.N-. 695^114 r.C 13I=192R C. 495. 

Ml Persecution for using false trade mark 
wmII be barr^ if not brought within three 
years from the date of the first offence of 
l^he senes for the same trade mark, 10 S 
L-R- 45— 35 I.C. 6511=17 Cr.L. T. 367. The 
^nod limited by S. 15 for prosecution under 

infrlno-A^«f particular 

mfrm^ement alleged against the accused 

a prosecution under 
L 4 ^.^- C.. 168=17 Cr. 

'commission of the 
offence mean commission of the offence in 

T L r" now complaint. 

Bom. SSI : iJ. T'^Thf ’ fe? 

guw of S. IS is perfectly “iin ild the« 


Act to control 

the natural meaning^ of the words. The 
Imitation in all cas“ 
under S. IS is the date of the offence 
charged. L L. R. n937) Bom. 183=^ 
Bom L. R. 1164=1937 Bom. 1 (F B ) 
Limitation for prosecution under S ic 

the oflfence'with 
which the acrased is charged. The fact 

cnarged. There is nothing in the section 
to sug^st that ih a case of series of infS 
mmts the prosecution should be comme^ed 
within three rears from the date ofX first 
offence. 1931 M. 276=131 I C {MR 
also 19.30 Cal. 27S: 1928 Cy"^49S ' The 
owner of a trade mark sho^'n^ wait for 

mart®i * manufacturer from fte 

mark he has used are known bv a 

4^;^'l.C 7 S, 22 M. 
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18. (1) Nothing in this Act shall exempt any person frotn any suit or 

- . other procee(hng which might, but for anything in this 

Act, be brought against him. 

(2) Nothing in this Act shall entitle any person to refuse to make a com- 
plete discovery or to answer any question or interrogatory in any suit or other 
proceeding, but such discovery or answer shall not be admissible in evidence 
against such person in any such prosecution as is mentioned in section 14. 

(3) Nothing in this Act shall be construed so as to render liable to any 
prosecution or punishment any servant of a master resident in British India who 
in good faith acts in obedience to the instructions of such master, and on demand 
made by or on behalf of the prosecutor, has given full information as to his 
master and as to the instructions which he has received from his master. 

^19. For the purpose of section 12 of this Act and clause (/; of section 18 
of the Sea Customs Act, 1878, as amended by this 
Definition of piece-goods. Central Government may, by notification in 

the Official Gazette, declare what classes of goods are included in ^ expression 
'piece-goods, such as are ordinarily sold by length or by the piece.’ 

20. (1) The Central Government may make rules,® for the purposes of 

^ , this Act, to provide, with respect to any goods 'widch 

•Determination of cl^rac- purport or are alleged to be of uniform number, 

..r rf *004. by enptoj. ^ ^ 

of samples to be selected and tested and for the selection of the samples. 

»“(1-A) The Central Government may make rules providing for the 
nianner in which for the purposes of section 1.2 cotton yam and cotton thread 
cliall be marked with the particulars required by that section, and for the exmp- 
tion of certain premises used for the manufactm^ bleaching, dyeing ^or fimshing 
of cotton yam or cotton thread from the provisions of that section. . [Sub^t- 

tuted by Act V of 1945.] . . ^ i r 

(2) With respect tp any goods for the selection and testing of samples ot 

which provision is not made in any rules for the time being in force under Bi- 
section (1), the Court or officer of Customs, as the case may be, Jiving occaaon 
to ascertam the number, quantity, measure, gaqge or weig^ of t^ goo<fc, shaU, 
by order in writing, determine the number of samples to be selected and tested 
and the manner in which the samples are to be selected 

f S'* The average of the results of the testing in pursuance of rules mda 
sub-section (1) or of an order under sub-sectioh (2) shall be pnma fane 
evidence of the number, quantity, measure, gauge or weight, as the case may be, 

of the having any claim to, or in rdation to, ^y 

of Ly da.rmi.e in tto 

Sues. 19 AND 22.— s. 19 and tite hewing 
to' S. 19, namely: “Transitory Proviso 
were repealed by the Indian Merchaidiae 
^ Customs Act. Ama^ 
1891 {IX of 1891 ) and Ss. 19 m a 
here printed were added by th® 

Sse Marks ^d Sea 

Amendment Act (IX of 1891), S. 4. 
lOC.W.N, 1(». 


LEG. REF- 

^See Notes belowl . 

2 For rules issued unckr these ^ctions, 

“S sS?s. "ISa? by 

Act V of 194S. 

Sec 18.-C/. ffie MerchandiM 
Act, 1887 ,(S0 and 51 Vict,, c. 28, S. 
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to be reasonable, the samples being selected in manner prescribed under sub- 
section (1), or in sub-section (2), as the case may be. 

(5) The average of the results of the testing referred to in sub-section 
(3) and of the further testing under sub-section (4) shall be conclusive proof of 
the number, quantity, measure, gauge or weight, as the case may be, of the goods. 

(6) Rules under this section shall be made after previous publication. 

21. An ofihcer of the Government whose duty it is to take part in the 

T , . enforcement of this Act shall not be compelled in any 

mis”io™o£'off^ ^ Court to say whence he got any information as to the 

commission of any offence against this Act. 

22. If any person, being within British India, abets the commission, with- 

out British India, of any act which, if committed in 
punishnwnt of abetment British India, would, under this Act, or under any 
m India of acts done out oi Chapter XVIII of the Indian 

Penal Code which relates to trade, property and other 
marks, be an offence, he may be tried for such abetment in any place in British 
India in which he may be found, and be punished therefor with the punishment 
to which he would be liable if he had himself committed in that place the act 
which he abetted. 


THE METAL TOKENS ACT (I OF 1889)." 

,[lst Febrmry, 1889. 

An Act for the Protection of Coinage and other purposes. 

Whereas it is expedient to prohibit the making, or Ae possession for 
issue or the issue, by private persons, of pieces of metal for use as money; 

Ano whereas it is also expedient to amend section 28 of the Indian Petal 

Code; 

It is hereby enacted as follows ; — 

Title and extent. „ 

Tokens Act, 1889. 

(2) It extends to the whole of Briti^ India; ®[*J 

(3) *[*♦** AJ 

2. In this Act “issue” means to put a piece of metal into circulation for 
Definition • money in British India, such 

piece having been made in contravention of this Act 
or brought into British India by sea or by land in contravention of any notifi- 
cation for the time being in force under section 19 of the Sea Customs Act, 
1878. 

3. No piece of copper or bronze or of any other 
metal or mixed metal, which, whether stamped or 
unstamped, is intended to be used as money, shall be 
made except by the authority of the Central Govern- 
ment 


Prohibitiem of making by 
private persons of pieces of 
metal to be used as monej*. 


Penalty for unlawful 
siakii^ issue or possession 
of such pieces. 


4. (1) In 
namely : — 


either of the following cases, 


LEG. REF. 

"For Statement of Objects and Reasons, 
see Gaeette of India, 1888, Pt. V, j). 19; 
for Report of the Select Committee, see 
ibid., lfe9, Pt. IV, p. 3, and for Debates in 
Cbuncil, see ibid., 1888, Pt. VT, pp. ‘10 and 
81, and ibid., 1889, Pt. VI, pp. 3 and 9. 

This Act has been declared in force in 
Upper Burma (except the Shan States) by 
the Burma Laws Act, 1898 .(XIII of 1898), 


in the Arakan Hill District by R^pilation I 
of 1916, S. 2, Bur. Code. 

It had been previously extended there by 
notification under S. S of the Scheduled 
Districts Act, 1874 (XIV of 1874), see 
Burma Gazette, 1893, Pt. I, p. 1S4. 

®The word "and” at the end of sub-S. 
(2) and sub-S. (3) were repealed by Act 
X of 1914, $. 3 and Sch, II.. 
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(a) if any person makes in contravention of the last foregoiiur section 
or issues or attempts to issue, any such piece as is mentioned in that section, ’ 
after the expiration of lliree .months from the commenccanent of 
this Act, any person has m his possession, custody or control anv .-uch piece 
as is mentioned in the last foregoing section, with intent to i.-sue the' piece, 
the person shall be pumshed, 

(i) if he has not been previously convicted under this sectum with im- 
prisonment which may extend to one year, or with fine, or with both; or 

(ii) if he has b^ previously convicted under this section, with imprison- 
ment which may extend to three years, or with fine, or ndth both. 

.(2) If any person is convicted of an offence under sub-aection tlj, he 
sh^, in addition to any other punishment to which he may be auntenccd, for- 
feit all such picccs^ as aforesaid, and all instruments and materials ft;r the making 
of such pieces, which may have been found in his possession, cuslodv or control. 

(3) If in the trial of such offence the question arises whether an}' piece 
of metal or mixed metal was intended to be used or to be issued for use as money, 
the burden of proving that the piece was not intended to be so used or issued shall 
lie on the accused person. 


Cognizance of offences - /in cc j- 

under the last foregoing oirence of making, in contravention 

section. .of section 3, any such piece as is mentioned in that 

section shall be a cognizable offence. 

(2) Notwithstanding anything in the ^Code of Criminal Procedure, 1882, 
no other offence punishable under section 4 shall be a cognizable offence, or 
beyond the limits of a presidency-town be taken cognizance of by any Magis- 
trate, except a District Magistrate or Sub-Divisional Magistrate, without the 
previous sanction of the District Magistrate or Sub-Divisional Magistrate. 

6. If at any time the Central Government sees fit, by notification under 

section 19 of the Sea Customs Act, 1878, to prohibit 
Application of certain of or restrict the bringing by sea or by land into British 
filfc India, of auy such pieces of metal as are mentioned 

pieces of metal for use as section 3, ^[it] may by the notification® direct that 
money. any person contravening the prohibition or restric- 

tion shall be liable to the punishment to which he 
would be liable if he were convicted tinder this Act of making such pieces in 
British India, instead of to the penalty mentioned in section 167 of the Sea 
Customs Act, 1878, and that the provisions of sub-section (3) of section 4 and 
sub-section (1) of section S, or of either sub-section, in relation to the oflFence 
of malcing such pieces shall, notwithstanding anything in the Sea Customs Act, 
1878, apply, so far as they can be made applicable, to the -offence of contraven- 
ing the prohibition or restriction notified under section 19 of that Act. 

7. [Addition to section 98, Act X of 1882.] Rep. by the Code of Criminal 
Procedure, 1898 {V of 1898). 

Prohibition of receipt by ^ .(1) No piece of meM which is net com as 

local authorities and rail- defined m the Indian Penal Code shall be r^eived as 
ways as mon^ of metal monqr by or on behalf of any railway-administration 
which is not coin. Oj. local authority. 

, (2) If any person on behalf of a railway-adnainistration, or on behalf of 

a local authority, or on behalf of the lessee of the collectitKi of any toll or other 
impost leviable by a railway-administration or local authority, receives as mmity 
any piece of metal which is not such coin as aforesaid, he shall be punished witn 
fine which may ectend to ten rupees: 


LEG. REF. * Substituted for “he' by A.O., 19J7. 

now the Code of Criminal Proce- *For notification issued under this power, 
dure, 1898 (Act V of 1888). . seg Genl. R. and O, . . , _ 
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Definitions. 


9. [Amendment of section 258 of the Indian Penal Code.] Rep. by the Re~ 
pealing Act (1 of 1938), S'. 2 and Sch. 

THE MINES MATERNITY BENEFIT ACT (XIX OF 1941). 
i [Am. by Ads XVIII of 1W3 and X of 1945.] 

[26f/i November, 1941. 

An Act to regulate the employment of •uomen in mines for a certain period-before 
and after childbirth and to provide for payment of maternity benefit to them. 

Whereas it is expedient to regulate the employment of women in mines 
for a certain period before and after childbirth and to provide for payment of 
maternity benefit to them; It is hereby enacted as follows: — 

Short tide, extent an.l 1. (1) This Act may be called The Mines 
commencement. MATERNITY Benefit Act, 1941. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Government may 
by notification in the Official Gazette, appoint 

2. In this Act unless there is an 3 rthing repug- 
nant in the subject or contest, — 

(a) “child” includes a still-bom child; 

(b) "Chief Inspector”, “Inspector”, “employed”, “mine” and “owner” have 
die meanings assigned, respectively, to tiiese expressions in section 3 of the 
Indian Mines Act, 1923 ; 

(c) “manager” means the manager of the mine appwnted in accordance 
with the provisions of the Indian Mines Act, 1923 ; 

(d) “maternity benefit” means the payment referred to in section 5; 

(e) “prescrib^” means prescribed by rules made under this Act. 

3. (1) No owner or manager of a mine shall 
Prohibition of employ- knowingly employ a woman and no woman shall engage 

alirw employment in any mine during the four wedis 

riod. following the day on which she is delivered of a 

child. 

[ (2) No owner or manager of a mine shall employ any woman bdow 
ground in the mine — 

(a) if he has reason to bdieve or if she has informed him that she is likdy 
to be ddivered of a child within ten wedcs ; 

(b) if she has to the knowledge of the management been delivered of a 
child within the preceding twenty-six weeks; 

(c) during the period of ten weeks following the twenty-six wedcs re- 
ferred to in dause (i) — 

(i) for more than four hours in a day unless -a creche is provided at the 

mine;’ 

(ii) in any case, for more than four hours at any one time : 

Provided that where the woman informs the management that the child 
pf which she was delivered has died, the provisions of dause (c) <sba11 not apply 
after the management has witn due diligence verified the correctness of her state- 
ment] {Added by Act X of 1945.) 

4. (1) If any woman employed in a mine who is pregnant gives notice 
1 r orally or in writing in the prescribed form to the 

abSL in pregiL^'^'and of the mine that she eiqiects to be ddivered 

after* delivery. Pf f- child Within one month from the date of such 

, ^ . ' notice the manager shaU permit her if she so desires to 

^sent herself from work up to the day of her delivery and such absence shall 
be treated as a juried of authorised absence on leave: , 
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• i-t. [except m the case of a woman employed Iwlow ground 

m fte mme], the manager may, ^ undertaking to defray the cost of such Lami- 
nation, r^uired Ae woman to be examined by a qualified medical practitiemer 
or midwife, and, if the woman refuses to submit to such examination nr is certi- 
fied on such examination as not pregnant or not likely to be delivered of a child 
within one month, he may refuse such permission. 

[ (2) If any woman employed below ground in a mine gwes notice either 
orally or in writing in the prescribed form to the manager of the mine that she 
expects to be delivered of a child within ten weeks from the date of such notice 
the manager may, on undertakmg to defray the cost of such examination require 
the woman to be ^mined within three days by a qualified medical practitioner 
or midwife, Md_ shall pemiit her if she so desires to absent herself from work 
in any capacity in the mine prior to the smd examination, and unless he obtains 
a certificate that the woman is not pregnant or not likely to be delivered of a child 
within ten weeks or the woman refuses to submit to such examination, up to the 
day of her delivery, and such absence shall be treated as a period of authorized 
absence on leave. 


(3) The examination referred to in the proviso to sub-section (1) or in 
sub-section (2) shall, if the woman so desires, be carried out by a woman. 

(4) The absence of a woman in the period during which she is entitled to 
maternity benefit under this Act shall bejireated as authorized absence on leave.] 
[Substituted by Act X of 1945.] 

5. (1) Every woman, ^ [other than a woman tq, whom the provisions of sub- 

section (2) apply,] employed in a mine who has been 
Right to and liabilitv for continuously employed in that mine or in mines be- 

payment of maternity bene- longing to the owner of that mine for a period of not 

• less than six months preceding the date of her deli- 

very shall, if she complies with the conditions imposed by this Act, be entitled 
to receive, and the owner of the mine shall be liable to make her, in 
accordance with the provisions of this Act, a payment at the rate of ’[twelve 
annas] a day for every day ®[* * * • ♦] during the four weeks immedia- 

tely preceding and including the day of her delivery and for each day of the four 
weeks following her delivery. 

[(2) Every woman who has worked below ground in a mine or mines 
of the same owner for not less than ninety days in all during a period not exceed- 
ing six months immediately preceding the date on which clause (a) of su^ 
section (2) of section 3 becomes applicable to her case shall, if she complies with 
the other conditions imposed by this Act, be entitled to receive, and the owner 
of the mine shall be liable to make to her, in accordance with the provisions of ■ 
this Act, a payment at the rate of six rupees a week for the ten weeks immediately 
preceding her delivery and for the six weeks following her delivery.] (Inserted 
by Act X of 1945.) , ^ 

* [Provided that no such payment shall be made for any day on which she 
attends work and receives payment therefor during the four weeks preceding her 
delivery.] (Added bv Act XVIII of 1943.) 

Explanation.— "Penods of casual absence as defined by rules made under 
section 15 or authorised absence on account of illness or leave shall count as 
employment in determining whether employment has been continuous. 

6 (1) The Central Government may by rules made under section 15 pro- 

vide that a woman entitled to maternity benefit under 
Payment of bonus. jf time of her deliveiy she utilized 

the services of a qualified midwife or other trained person receive in addition 
to the maternity benefit due to her a bonus not exceeding in amount three rupee: 

Provided that she s hall not receive such bonus if at the place choseq by . 

LEG. REF. * Omitted and Provis-> added by Act 

’Inserted and substituted by Act X of XVIII of 1943. ' _ . . ^ 
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her for her confinement she would have been entitled free of charge to the ser- 
vices of a qualified midwife or other trained person provided by the owner of the 
mine. 

(2) Such rules may further provide for the determination by the Pro- 
wncial Government of the amount of the bonus and of the qualifications which 
shall be possessed by qualified midwives and other trained persons for the pur- 
poses of this section. 

7. A woman entitled to maternity benefit under this Act unless she has 

given the notice referred to in sub-section (1) ^[or 
Notice of delivcrj- fo be sub-section (2) as the case may be,] of section 4, shall 
given to manager. jjgjjjg delivered of a child give notice of her delivery 

in the prescribed manner to the manager before the expiry of seven days from the 
date of her delivery, and shall before the expiry of six months from such date fur- 
nish proof of the prescribed nature to the manager both of^her delivery and of 
the date of her deliver}’ : 

Provided that a woman giving notice under section 4 or this section may' 
therein nominate a person for the purposes of sub-section (2) of section 9. 

8. (1) Where a woman entitled to maternity benefit has given the notice 

referred to in sub-section (1) of section 4 and has ob- 
ben maternity tained permission to absent herself from work up to 

® ■ the date of her delivery, the manager shall either at 

once or within three days pay to her maternity benefit for four weeks in advance. 

*[(1-A) “Where a woman entitled to maternity benefit has given the notice 
referred to in sub-section (2) of section 4, the manager shall within three days 
pay to her maternity benefit for ten weeks in advance, unless within the, said 
three days as a result of the examination referred to in that sub-section he obtains 
a .certificate that she is not pregnant or not likely to be delivered of a child within 
ten weeks or the woman refuses to submit to such examination.] (Inserted 
by Act X of 1945.) 

(2) A wom^ entitled to maternity benefit who has been delivered of a 
child shall, on furnishing the proof referred to in section 7, — 

(a) if she has received an advance payment under sub-section (1) *[or 
sub-section 1-A] be paid the balance of the maternity benefit due to her at the 
end of the fourth week from the date of her delivery or within three days of the 
furnishing of proof, whichever date is later; 

(b) if she has received no such advance payment, — 

fi) if the proof is furnished before the end of the fourth week from the 
date of delivery, be paid at onde or within three days so much of the maternity 
benefit as is then due to her, and be paid the balance at the end of the said 
fourth week ; 

Cii) if the proof is furnished after the end of the fourth week from the 
date of delivery, be paid at once or within three days the whole amount of the 
maternity benefit due to her. 


Disposal • of maternity 
benefit in case of death of 
women entitled to receive 
it 


9. (1) If a woman entitled to maternity benefit 
who has received an advance under sub-section (1) 
,^[or sub-section 1-A] of section 8 dies before being 
delivered of the child, the advance shall not be 
recoverable. 


* woman entitled to maternity benefit having been delivered of a 
child dies before pa}iment of the maternity benefit, or where an advance under 


sub-section (1) 


• ^ 9 ^ * WrVA V OrAAViV IpAAAVAWA 

or sub-section 1-A] of section 8 has been made, of the balance 

C.L. J * <f.* ... 


ot the maternity benefit due to her is made the amount due to her up to the date 
death shall, on the prescribed proof of the birth and date of the birth of 
the child and of the death and date of death of the woman being furnished at 

LEG. RER 1945. 

'Substituted and inserted by Act X of 
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any time before the expiry of six months from the dale of de^^ven^ be paid if 
the child is living to the person who undertakes the care of the chrhk and if ihe 
child is not living to the person nominated by her un<ier the proviso to section 7 
or if she has made no such nomination to the legal representative of tlie »lcceased 
woman. 

10. (1) When a woman absents herself from work in ajj'.ordance with 

Hsub-scclion (1) of section 3 or in circunv^lrince^ 
Prohibition of dismi-i^al under which in accordance with lhi> Act "hr aS-ence 
during or on account of jj. treated as auiliorized ab<er.ce or. leave ! it 

to'SSfineSSt. =>hall be unlawful for the manager ^wIisni^^ h.r 

during or on account of such absence, ftr t<j gfve 
notice of dismissal on such a day that the notice will expire during such absence. 

(2) The dismissal of a woman at any time within six month .s before she 
is delivered of a child, if the woman but for such dismissal would have been 
entitled to maternity benefit under this Acl» shall not ha.ve the effect of depriv- 
ing her of that maternity benefit if the Chief Inspector is satisfied tlutt her dis- 
missal was without sufficient cause. 

11. (1) Any woman claiming that maternity benefit to which she is en- 

titled under this Act “and any person chiming that 
Power of Chief Inspector g. payment due under sub-section (2) of section 9 is 

improperly Tvithheld may make a complaint to the 
to be made. Chief Inspector or any Inspector, ®[or any other 

officer authorized in this behalf by the Central Government]. 

(2) On receipt of such complaint or on his own motion without any such 
complaint being made, the Chief Inspector or Inspector *[or other officer | niay 
make inquiry or cause an inquir}" to be made, and if satisfied that a pavment has 
been wrongfully withheld may direct the payment to be made in accordance with 
his orders. 

12. Any woman who does any work for \vhich she receives payment m 

„ , , . cash or kind after she has been permitted under sub- 

Penalty for contravention 4 g^sent herself from work, 

of Act b\ a woman, who Wgages in employment in any mine m con- 

travention of ^sub-section (1) of section 37], shall be punishable with fine 
may extend to ten rupees, and, if she is entitled to maternity benefit urwer tni 
Act, shall forfeit her right to any maternity benefit not already paid to her. ^ . 

13. (1) Any owner or manager of a 

Penalty for contravention contravenes any provision of this Act for which 

of Act by owner or mana- express penalty is provided, shall be punishable 

with fine winch may extend to five hundred rupees. 

- - ., 2 \ The Court imposing the fine may, if the contravention has ^suited 
in depriving a woman of any maternity benefit due to her, order 
any part of .the fine when paid to be applied in payment, of cc^pensataon to .he 
woman for any loss caused to by the contravention of Je p 
account of which the fine has been imposed, and an Appellate C^urt g 

Court in exercise of its powers of revision may also make such order. 

14. (1) No prosecution under this Act shall be instituted except by 

.... ^ ^ - - the sanction of the Chief Inspector, ^or of an officer 

. Cognisance of cases. authorized in this behalf by the Central Government]. 

(2) No Court inferior to that of a Magistrate of the first class shall try 

an offence punishable under this Act or any rule made thereunder. ’ 

(3) No Court shall take cognizance of an offence punishable under this 


LEG. REF. 

I Substituted by Act ’X of 1945. 


2 Inserted by Act X of 1945i 
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Act or any itile made thereunder, unless complaint thereof is made six 

months of the date on which the offence is alleged to have been comnutted: 

Provided that in computing the said penod of s« monAs any ti^ spent 
in obtaining the sanction of the Chief Inspector required by sub-section (1) shall 

be excluded. Central Government may, subject 

Power of Central Gov- ^ condition of prewous publication, by notifi- 
emment to make rules. cation in the official Gazette, make rules to carry out 

the purposes of ffiis Act. 

(2) In particular and without prejudice to the generality of the foregoing 

power, such rules may — . . j - it 

(a) require the miuntenance of registers and records for. the purposes 

of tWs Act and prescribe the form thereof; - j * • a 

(b) prescribe the form of the notices referred to in section 4 and 
section 7. aid require mines to supply copies thereof to women workws; 

(c) regulate the examination of women ^[referred to in] section 4, and 

the grant of the certificates therein referred to; 

(d) prescribe the nature of and the method of furnishing the proof 

referred to in section 7, section 8 and section 9, ^ ^ -x v ci. 

(e) regvdate the manner of applying for and paying maternity benefit; 

(f) assign duties to, and regulate the powers of, the Chief Inspwtor and 
Insoectors ‘land the officers authorized by the Central Government referred to 
in section 11 and sub-section (1) of section 14], for the purposes of this Act. 

(3) Any rule made under this section may provide that a contravention 
thereof shall be punishable with fine which may extend to fifty rupees. 

16. The manager of every mine in which women are employed shall cause 
• ‘ an abstract in the local Indian language of the provi- 

Abstract of this Act and siop of tWs Act md of the rules made ther^nder 
the rules made thereunder to be exhibited m the mine in such manner that they 
to be exhibited in mines. may come to the notice of every woman employed in 

the mine, 

(2) For any contravention of the provisions of this section the manager 
shall be punishable with fine which may extend to one hundred rupees. 

Power of Central Gov- . 17 . The (^tral Government may, by noti^^ 

ernment to exempt mines m the Official Gazette, exempt any mine or class of 
from .operation of Act mines from the operation of this Act. 


Act binding on Crown. 


^ Jt 

18. The provisions of this Act shall be binding 
on the Crown. ' 


TEE INDIAN MINES ACT (IV OF 1923) > 


Year. 

No. 

Short title. 

Amendments. 

igas 

IV 

The Indian Mines Act, 
19 * 3 - 

Amendment Act, 37 of 1925 ; 13 of 1928; 
21 of 1931 ; 5 of 1935 ; II of 1936 * 19 of 
1937 > 24 of 1940 1 Ordinance XVII of 

^Rep. in part, I2 of 1927. 


[JV.B. — ^Throughout this Act, except as otherwise provided, for ‘Local 
Government* the words ‘Central Government’ have been substituted hy the 
Government ofTndia (Adaptation of Indian Laws) Order, 1937 


LEiGf'. SEU*. tee "Gazette of India,” 1922 , Pt. Y, p. 327 j 

^ Substituted by Act X of 1945 . and for the .Beport of Joint Conunitt^ aeC 

» Inserted by Act X of 1945 . ibid., 1923 , Pt. V, p. 26 . 

’For etateueat of Objects and Beasons, 
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r23r'<7 Felruaty, 1923. 

An Act iff amend and consolidate the law relniing to the rcyxOation and 

inspection of mints. 

Whereas it is expedient to amend and consolidate the law relating to the 
regulation and inspection of mines ; It is hereby enacted as follows : — 

CHAPTER I. 

Prblimcs-^y. 

Short title, extent and 1. This Act may be called The Inman 
eommencement. MIXES ACT, 1923. 

(2) It extends to the whole' of British India, including Britiidi Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on the first day of July, 1924. 

2. i[* • . • * • • •] 

DeflnitionB ^“l*ss there is anything repug- 

nant in the subject or context, — 

(o) “agent”, when used in relation to a mine, means any person appoint- 
ed or acting as the representative of the o%'mer in respect of the management 
of the mine or of any part thereof, and as such superior to a manager under 
this Act; 

(b) “Chief Inspector” means the Chief Inspector of Mines appointed 
under this Act; 

(c) “chM” means a person *[who has not completed his fifteenth 

year] ; 

®[(cc)“day” means a period of twenty-four hours beginning at mid- 
night ;] 

•*[*(c< 36 ) “District Magistrate” means in a Presidency-town, the person 
appointed by the Central Government to perform the duties of a District 
Magistrate under this Act in that town] ; 

(d) a person is said to be “employed” in a mine who works under ap- 
pointment by or with the knowledge of the manager, whether for wages or not, 
in any mining operation, or in cleaning or oiling any part of any machinery used 
in or about the mine, or in any other kind of work whatsoever incidental to or 
connected with, minin g operations; 

(e) “Inspector” means an Inspector of Mines appointed under this Act, 
and includes a District Magistrate when exercising any power or performing 
any duty of an Inspector which he is empowered by this Act to exercise or 
perform ; 

(/) “mine” means any excavation where any operation for .the purpose 
of sftnrehing for or obtaining minerals has been or is being carried on, and in- 
cludes aU works, machinery, tramways and sidings, whether above or below 
ground, in or adjacent to or belonging to a mine ; 

Provided that it shall not include any part of such premises on which a 
manufacturing process is being carried on unless such process is a process for 
coke making or the dressdng of minerals; 

(p) “owner,” when ued in relation to a mine, means any person who is 
the immediate proprietor or lessee or occupier of the mine or of any part there- 
of, but does not include a person who m«ely receives a royalty, rent or fine 
from the mine, or is merely the proprietor of the mine subject to any lease, 
grant or licence for the working thereof, or is merely the owner of the soil and 
not interested in the minerals of the mine; but any contractor for the working 
of a wiwft or any part thereof shall be subject to this Act in like manner as if 
he were an owner, but not so as to exempt the owner from any liability; . ' 

(k) “prescribed” means prescribed by regulations, rules or bye-Iaws; 

LEG. REF. * Ca. ( 00 ) inserted and old d. («o) reai^ 

■iSec. 2 by A.O., 1937. bered as cl (oco) by iUi. 

’ 2 Substituted for words < under the age of 4 Added by Aet XXI of 1981. 
n years® by Aot V of IW 6 . 
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' {i) “qualified 'medical practitioner” means any person registered under 
tlie ite^cal Act," 1858, or any Act amending the'same or under any Act of any 
Legislature in British India providing for the maintenance of a register of 
fnedical practitioners, and includes, in any area where no such last-mentioned 
Act is in- foifce, any peroon declared by the Centra Government, by notification 
in the Official Gazette, to be a qualified medical practitioner for the purposes of 
this Act; 

(j)" “regulations”, “rules”, and “bye-laws” mean respectively regu- 
lations, rules and bye-laws made under this Act; _ 

where work of the same kind is carried out by two or more sets 
of workers working during different periods of the day, each of such sets is 
called a ‘relay’;] 

(fc) “serious bodily injury” means any injury which involves, or in all 
probability will uivolve, the permanent loss of the use of, or permanent injury 
to, any limb, or the permanent loss of or injury to the sight or hearmg,'or the 
fracture of any limb or the enforced absence of the injured, person from work 
for a period exceeding twenty days ; and 

.(1) “week” means the period between midnight on Saturday night and 
midnight on the succeeding Saturday night. 

CfHAPTEE II. 
iNSEBOrOBS. 

4. (1) The Central Government may, by notification in the Official 

. ■ • . Gazette, appoint a duly qualified person to be Chief 

(Mef inspeoior and Ins- inspector of Mines for the whole of British India, 
pec ors. persons to be Inspectors of Mines 

subo'rdina.te to the Chief Inspector. 

(2) No person shall be appointed to be Chief Inf^ector. or an Inspector, 

. or having been appointed shall continue to hold ^ch office who is or becomes 

directly or indirectly interested in any mine or mining rights in India. 

(3) The District Magistrate may exercise the powers and perform the 

duties of an Inspector Subject to the general or special orders of the Central 
Government : . . • 

5?rovided that nothing I'n this sub-section shall be deemed to empower a 
District Magistrate to exercise any of lie powers conferred by section 19 or 
section 82. 

(4) The Chief Inspector and every Inspector shall be deemed to be a 
.public servant within the meaning of the Indian Penal Code. 

.6, (1) The Chief Inspector may, by order in writing, prohibit or resteict 

' Function, of Inspectors. the exercise by any Inspector named, or. any class 

of Inspectors specified, m the order of any pow^r 
confei^ed on Inspectors by this Act, and shall, subject as aforesaid, declare the, 
local area or areas within which, or the group or class of mines with respect 
, to .which. Inspectors shall exercise their respective powers. 

(2). The Inspector shall give information to owners, agents, and 
f managers -of- -mines, situate within the local area or areas or belonging, to the 
-group or class- of mines, in respect of which he exercises powers under sub- 
■ section (1) as to all regulations and rules which concern them respectively and 
-,.as to the places where copies of such regulations and rules may be obtained. 

Powew of inapeetoiB of ’ 6. The •• Chief Inspector and any Inspector 

Mine*. may — 

■ (o) ihifei such exanunation and inquiry as he thinks fit' in 'order to 
ascertain whether .the provisions of tBS Act and of the regulations, rules- and 

• i LEO. HEP. ■ Szo.. 3 (f).— See. 61 0. iMtSsbs 

iQ. (jj) inserted by Act V of 1985. 418b=1934 O.J|87, under .see.' 15,, 
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bye-la'ws and of any orders made thereunder are observed in the case of any 
mine; 

^ (b) xvith isuch assistants (if any) as he thinks fit, enter, inspect and ex- 

amine any mine or any part thereof at any reasonable time by day or ni^ht, but 
not so as unreasonably to impede or obstniet the workinc of the mine; 

(c) examine into, and make inquiry respecting, the state and condition 
of any mine or any part thereof, the ventilation of the mine, the sufficii-ney of 
the bye-laws for the time being in force relating to the muie, and all matters 
and things connected with or relalmg to the safety of the jjersons employed in 
the mine. 


7. Any person in the service of the ^fOroun] duly authorized by a si)e- 
Powera of sp.ecial ofaccr order in writing of the Chief Inspector or (»l' an 
to enter, meaanre, etc. Inspector in this behalf may. for the purpose of sur- 

TQfing, levelling or measuring in any mine, after 
■ giving not less than, three days’ notice to the manager of such mine, enter the 
mine and may survey, level or measure the mine or any part thereof at any 
leasonable time by day or night, but not so as unreasonably to imi>ede or 
obstruct the working of the mine. 


Facilities to 
to Inspectors. 


be afforded 


Every owner, agent and manager of a mine shall afford the Chief Ins- 
pector and every Inspector and every person authors 
sed nnder section 7 all reasonable facilities for 
making any entry, inspection, survey, measurement, 
examination or inquiry under this Act. 

9. (1) All copies of, and extracts from, registers or other records apper- 

... taining to any mine, and all other information acquir- 

information, Inspector or an Inspector or by any 

° * one assisting him, in the course of the inspection of 

• any mine under this Act or acquired by any person authorised under section 7 
in the exercise of his duties thereunder, shall be regarded as confidential. 
•^•*[and shall not be disclosed to any person other than a Magistrate or an official 
•siiperior or the owner, agent or manager of the mine concerned, unless the 
Chief Inspector or the Inspector considers disclosure necessary to ensure the 
safety of any person] . 

(2) If the Chief Inspector, or an Inspector or any other person referred 
to in sub-section (1) discloses ^[contrary to the provisions of sub-section (1)], 
any such information as aforesaid without the consent of the ''[Central Govem- 
•ment], he shall be guilty of a breach of official trust, and shall be punishable 
*[with imprisonment for a term which may extend to one year, or with fine, or 
: vritb both] . 


(3) No Court shall proceed to the trial of any offence nnder this section, 
"® [except' with the previous sanction of the Central Government]. 

CHAPTER III. 


Motinq Boards and OoiiMiTTEiiSs. 


10. (1) The Central, Government may constitute ®[for any part of British 

• ‘ ■ India] or for any group or class of mines * •], 

MiDitig Boards. Mining Board consisting of — 


. , IiE». BEF. 

■ iSubstitatea for ‘Govemmejit’ by A.O., 

^ 1937 . 

' i-ft Inserted "by Act XXIX of 1937*- 

2 Substituted for words *to any one other 
than a Magistrate or an officer to whom he 

..^is isubordinate’ by Ihidi- 

3 Substituted for Governor-General' m 
Council or of' the Local iJovemmenV' by -A. 
n., 1037. 


4 These words were substituted for the 
words ‘*in the maimer provided by sec. 4 of 
the Indian Official Secrets Act, 1889^^ by 
see. 2 and Sch. I of the Bep^liag and 
Amending AeJ:, 1925 (XXXVII of 1925) . 

B Substituted by Act XXIX of 193?. 

® Substituted for ^for the province, etc.,' by 
A.O., 1937. 

T 'Words *itt the Pro’^rince' omitted by iHd, 
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(a) a person in the service of *[the Cro-vm] not being the Chief 

Inspector or an Inspector, nominated by the Central Government to act as 
chairman; .1.03 

(h) the Chief Inspector or an Inspector; 

, , * [a PersoUf not being the Chief Inspector or an Inspector, nominated 

by the »( Central Government)] ; 

^ (d) -two persons nominated by owners of mines or their representatives 

in such, manner as may be prescribed; 

^ ■*[(c) two persons to represent the interest of miners, who almll be 
nominated in accordance with the following provisions : — 

(i) if there are one or more registered trade unions having in the 

aggregate as members not less than one quarter of the miners, the said persons 
shall be nominated by such trade union or trade unions in such rvniTiTi ft r as mav 
be preswibed; ^ 

^ (ii) if sub-clause (i) is not applicable and there are one or more 
registered trade unions having in the aggegate as members not less 1 000 
miners, one of the said persons shall be nominated by such trade nnin-n or trade 
mions in such manner as may be prescribed and the other by the Central 
Government; 

* if neither^ sub-clause (4) nor sub-clause (») is applicable, the an i d 

pei'sons shall be^ nominated by the Central Government. 

_ Explanation.-— la this clause “miner” means a person employed, other- 
wi^ th^ in a position of supervision or management, in any of the mines for 
.wnieh the Mining Board is constituted.] 

Board ehainnan shall appoint a person to act as secretary •to the 

. Central Government may give directions as to the payment of 

traveUii^ expense inched by the secretary or any member of ^y such 
Mining Board m the performance of his duty as such secretary or member. 

’ * . 11 * ( 1 ) "^ere under this Act any question relat- 

]?g to. a nune is referred to a Committee the 
Committee shall consist of — ’ 

(а) a chairing nominated by the Central Government or by such officer 
or authority as the Central Government may authorise in this belmlf ; 

(б) a person nominated by the chairman and qualified by experience to 

dispose of the question referred to the Committee; and J P to 

(c) two persons of whom one shall be nominated by the owner nr- 

manager of the mine concerned, and the other shS be ^ndSS b^ the 
^nteal Government to represent the interests of the persons employed k Se 

(2) No Inspector or person employed in or in the manaffcment nt oT.-n. 

Jtadtog loite., p^^oea to aopSTSrifc 

■!« 0 “'* 

may place before it, and shall intimAte^ts dSS concem- 

the Inspector .and to the owner, agent or nmbawr o?+lS ^ 

Its -decision to the Central Goverment ^ 


LHG REF ■ ' 

iSubstitutea by Act XXtV of 1040 h,r "tocal Govenuneat” bv 

• •*Bab8titntea for old d. (o) ^ IS V of 

1935. • Aet V of cca. (jj ^ ^ ^ 
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(5) Cta receiving such report the Central Government shall pass orders in 
eonformity therewith unless the Chief Inspector or the owner, agent or manager 
of the mme has lodged an objection to the decision of the Committee, in which 
case the Central Government may proceed to review such decision and to pa«s 
such orders in the nmtter as it may think fit. If an objection is lodged by the 
Chief Inspector, notice of the same shall forthwith be given to the owner, agent 
or manager of the mine. 

(6) The (^ntral Government may give directions as to the remuneration, 
if any, to be paid to the members of ^ the Committee or any of them, and as to 
the payment of the expenses of the inquiry including such remuneration. 

' 12. (1) Any Mining Board constituted under section 10 and any Com- 

Powers of Mining constitnted under section 11 may exercise such 

Boards. of the powers of an Inspector under this Act as it 

fhintoi neeessaiy or expedient to exercise for the pur- 
pose of decidmg or reporting upon any matter referred to it. 

(2) Every Mining Board constituted under section 10 and every Com- 
mittee appointed under section 11 shall have the powers of a Civil Court under 
the Code of Cfivil Procedure, 1908, for the purpose of enforcing the attendance 
of witnesses and compelling the production of documents and material objects; 
and every person required by any such Mining Board or Committee to furnish 
information before it shall be deemed to be legally bound to do so within the 
meaning of section 176 of the Indian Penal Code. 

13. The Central Government may direct that the expenses of any inquiry 
Becoveiy of conducted by a Mining Board constituted under sec- 

tion 10 or by a Committee appointed under section 11 
shall be borne in whole or in part by the owner or agent of the mine concerned, * 
and the amount so directed to be paid may, on application by the Chief Inspec- 
tor oT an Inspector to a Magistrate having jurisdiction at the place where the 
m in e is situated or where such owner or agent is for the time, being resident, 
be recovered by the distr®s and sale of any movable property within the limits 
of the Magistrate’s jurisdiction helon^g to such- ^ [owner or agent]. 

OBA.PTER IV. 

Miking Opeea.tioks and Management of Mines, 


14. The owner, agent or manager of a mine shall, in the ease of an exist- 
^ within one month from the commencement 

Notice S"® « of tiug or, in the case of a new mine, within three 

* " months after the commencement of mining opera- 

tions, give to the Distric't Magistrate of the district in which the mine is atuated 
notice in writing in such form and containii^ such particulars relating to the 
mine as may be prescribed. 

15 (1) Save as may be otherwise prescribed, every mine shall be under 

one manag er who shaU have the prescribed qualifica- 
■MasAgerB. ftliall be responsible for the control, manage- 

ment and direction of the mine, and the owner or agent of every mine shall 
appoint or some other person, having such qualifications; to be such 


If any is worked without there being a manager for the mine 
reauired by sub-section (1), the owner ^d agent shall each be deemed to 


as 


have contravened the provisions of this section. 


USa BBP. _ , ^ 

1 These worjds were substitutw for tne 
rords “owner, agent or manager “ by sec. a 
ad Sch. I of «li6 Eepeahng aafi Amentog 
U5t, 1925 (saaevn of was). 

a«o 16 ^21 i ‘‘Minb' — M sAinsa or — Sim- 

OABMED W-I* AJKHJOTS TO 


WOBKIKO OF MXNS.---I11 addition to excava- 
tions, machinery, etc., works which m 
incid^tal to or connected wi^ miaiBg 
operations dearly fall within the definition 
of mine in sec. 3 (/) of the Act,' Whether a 
par'iiciilar kind of work comes viithin the 
mischief of the definition or not must always 


Cb, C- M.-1— iia 
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(1) The owner, agent and manager of every mane shall be responsible 
that all opei-ations carried on in connection there- 
Huties and reBponsibilities ^^e conducted in accordance with the proviirions 

of owners, agents and . , j. * . regulations, rules and bye-laws 

managers. orders made thereunder. 

. (2) In the event of any contravention of any such provisions by any , 
person whomsoever, the ownei’, agent and mpager of the mine sh^ 
deemed also to be guilty of such contravention unless Jie proves that he 1^ 
taken all reasonable means,, by publishing and to the best of his power enforcing- 
those provisions, to prevent such contravention : j • » t. 

Provided that the owner or agent shall not be so deemed if he proves — 

(a) that he was not in the habit of taking, and did not in respect of the 
matter in question take, any part in the management of the mine; and 

(b) that he had made all the financial and other provisions necessary to" 
enable the manager to carrj' out his duties; and 

(c) that the offence was committed without his knowledge, consent or 

connivance. .n,.,, xv jis 

(3) Save as hereinbefore provided, shall ncvt be a deience in_ any pro- 
ceedings brought against an owner or agent of a mine imder this section that a 
manager of the mine has been appointed in accordance with the provisions of 
this Act. 

CHAPTER V. 

Provisions as to Health and Safety. 

17. There abnll be provided and maintained for every mine, latrine and 

urinal accommodation of such kind and oh such scale, 
Congerrancy. supply of water fit for drinking, as may be 

prescribed. 

18. At every mine in respect of which the Central Government may, by 

' notification in the Official Gazette, declare this sec- 

Medical appliances. apply, ^ such supply of ambulances as stret- 

chers, and of splints, bandages and other medical requirements, as may be pres- 
cribed, shall be kept ready at hand in a convenient place and in good and 
serviceable order. 

19. (1) If, in any respect which is not provided against by any express 
provision of this Act or of the regulations, rules or 
bye-laws or of any orders made thereunder, it Appe- 
ars to the Chief Inspector or the Inspector that any 
mine, or _ any part thereof or any matter, thing or 
practice in or connected with the mine, or with con- 
trol, management or direction; thereof, is dangerous 

to human life or safety, or defective so as to threaten, or tend to, the bodily in- 
jury of any person, hfe may give notice in writing thereof to the' owner, agent or 
manager of the mine, and shall state in the notice the particulars in which he 
considers the mine, or part thereof, or the matter, thing or practice, to be 
dangerous or defective and require the same to be remedied within such time as 
he may specify in the notice. 


Powers of Inspectors 
when causes of danger not 
expressly provided against 
exist or when employment 
of persons is dangerous. 


LEG. BBP. 

1 The provisions of « this section were ap< 
plied to all coal mines and to mines other 
than coal mines at which more than 20 per- 
sons’ are employed in see “Calcutta 

Ga^Mfe,“ 1925, Pt. I, p. 960; provisions 
Sinoilarly applied fo Baluchietan, see .Bal 
liocal Rules and Orders, Pt’. II, p. 244. 

be a question of tact. 'Where at the ‘time 
when . the petitioners were aHe^d . to - haye- 
6ee.if ..carrying on mixdng ...work, taLder- the. 


management of a 'manager i^pointed with- 
out sanction, several pmonsr wwe employed 
loading wagons and others -were' 'employed 
on the surface, and steam was up“. Meld, 
that the “mine was being- worked^' wiAin 
meaning of sec. *15 (2)^. .That .twin, is 
flot confined to actual .mining. ' operations,, 
that is to. say, jsueb. operations as relate fo the 
actual raising of 61 CaL- 445i=38. 0.W: 

N. 418=148 1.0 . 739t=35 CrlL.J. 742=69 

O. L.J. 12^1934.. Cal* 687. , 

vv. r ssit: 


S, 20] 


The Mines Act (IV of 1923). 




[(1;A) Without prejudice to the generalhy of the provisions contained 
in siA-section (1), the Chief Inspector or the Inspector may. in any area to 
which the Central Government may by notification in th« Official Gazette 
declare that this suh-.seetion applies, by order in writinjf addressed to the 
owner, agent or manager of a mine, — 

. 2 j-* •] prohibit the extraction or reduction of pillars in any psri of tlie 
mine if, in his opinion, such operation is likely to cause the crnsliiiij? of pillars 
or the premature collapse of any part of the workinepi or otherwise fnilanger 
the mine, or if, in hi^ opinion, adequate provision against the outbreak 01 fire 
has not been made by providing for the scaling off and isolation of the part 
the mine in which such operation is eontemiilatcd and for restri'ding the area 
that might be affected by a fire; *1 

[* * • ' • *3 

and the provisions of snh-seetions (3). (4), (5) and (6) shall apply to an 
order made under this sub-section as thev apply to an ortlcr made under sub- 
section (2).] 

(2) If the Chief Inspector or an Inspector authorised in this behalf by 
general or special order in VTiting by the Chief Inspector is of opinion that 
there is_ urgent and immediate danger to the life or safety of any person em- 
ployed in any mine or part thereof, he may, by an order in writing containing 
a statement of the grounds of his opinion, prohibit, until the danger is removed, 
the employment in or about the mine or part thereof of any person whose 
employment is not in his opinion reasonably necessary for the purpose of 
removing the danger. 

(3) Where an order has been made under sub-soction (21 by an In- 
spector, .the owner, agent or manager of tiie mine may, within ten days after the 
receipt of the order, appeal against the same to the Chief Inspector who may 
conform, modify or cancel the order. 

(4) The Chief Inspector or the Inspector making a requisition under sul>- 
seetion (1) or an order under sub-section (2), and the Chief Tnsiiector making 
an prder (other than an order of cancellation) in appeal under suh-seetion (3), 
shall forthwith report the same to the Central Government and shall inform the 
owner, agent or manager of the mine that such report has been so made, 

(5) If the owner, agent or manager of the mine objects to a requisition 
made under snh-seetion (1) or to an order made by the Chief Inspector under 
sub-section (2), or suh-hection (3), he may, within twenty days after the receipt 
of the notice containing the requisition or' of the order or after the date of the 
decision of the appeal, as the case may he, send his objection in witing. stating 
the grounds thereof, to the Central Government, which shall refer the same to 
a Committee.' 


(6) Every requisition made under sub-section (1), or order made under 
sub-section (2), or sub-section (3), to which objection is made under sub- 
section (5) shall he complied with pending the receipt at the mine of the 
decision of the Committee: 

Provided that the Committee may, on the application of the owner, agent 
or manager, suspend tilie operation of a requisition under sub-seetion (11 pend- 
ing its decision on the objection. 

Nothing in this section shall affect the powers of a Magistrate under 
section 144 of the Code of Criminal Proqgdure, 1898. 


. *'[80. (1) ] When any accident occurs in or about a mine causing loss of life 

„ . . . . ^ . or serious bodily injury, or when an accidental explo- 

® ® ’ sion, ' ignition, outbreak of or irruption of wattff 

occurs in or about ' a mine, the owner, agent or 


‘ LEG. REF. • sSec. 20" has becn re-anmbered M mb-iwi- 

, ■.I'lnflerted by' Act XI of 19.36 and oIm (1) of sec. 20 and snb-secs. (2) sod (3) add* 
Act yXyTT of 1937.' ■ ed by Act V of 1986. 

a Omitted J>y Act ef. 19W, . 


Sga 


Thb CSmuiMAL Court Manual. 


[S. 31 


manager of the mine shall give such notice of the oecuxren^ to such authorities, 
and in such form, and within such time, as may be prescribed. 

^[(2) The Central Government may, by notification in the Ofacial 
Gazette, direct that accidents other than those specified in sub-section (1) whiifii 
cause bodily injury resulting in the enforced absence from work^of the peraou 
injured for a period exceeding 48 hours shaU ^be entered in ^ a register 
the prescribed form or shall be subject to the provisions of sub-section (1) . 

(3) A copy of the entries in the register referred to in sub-section (2) 
ghuU be sent by the owner, agent, or manager of the mine, within fourteen days 
after the 30th‘day of June ond the 31st day of December in each year, to the 
Chief Inspector.] 

21. (1) "When any accidental explosion, ignition, outbreak of fire or irrup- 

. _ . ‘ tion of water or other accident has occurred in or 

to about any mne, the Oenti^ Goyer^ent, if it is of 
ea^ of Occidents. opinion that a formal inquiry into the causes of, and 

circumstances attending, the accident ought to be held, 
may appoint a competent person to hold such inquiry, and may also appoint any 
person or persons possessing legal or special knowledge to act as assessor or 
assessors in holding the inquiry. 

(2) The person appointed to hold any such inquiry shall have all the 
powers of a Civil Court under the Code of Civil Procedure, 19D8, for the pur- 
pose of enforcing the attendance of witnesses and compelling the production of 
documents and material objects; and every person required by such person as 
aforesaid to furnish any information shall be deemed to be legally bound to do 
so within the meaning of section 176 of the Indian Penal Code. 

£3) Any person holding an inquiry under this section may exercise such 
of the powers of on Inspector under this Act as he may think it necessary or 
expedient to exercise for the purposes of the inquiry. 

(4) The person holding an inquiry under this section shall make a report 

to the Central Government stating the causes of the accident and its circum- 
stances, and adding any observations which he or any of the assessors may think 
fit to make. ' ' 1 ' 

22. The Central Government may cause any report submitted by a Corn- 
Publication of reports. mittee under section 11 ^[and shall cause every re- 
port submitted] by a Court of inquiry under section 

21, to be published at such time and in such manner as it may tbinlr fit, 

CHAPTER VI. 

Hoxtrs and Limitation op BMPLOTMiiNT, 


Weddy day of rest. ®[22-A. No person shall be allowed to work in 

a mine on more than six days in any one week. 

22-B. (1) A person employed above ground in 
Hours of work above a mine shall not be allowed to work for more than 

fifty-four hours in any week or for more than ten 
hours in any day. 

Periods of work of any such person shall be so arranged that, 
mong ^th hcis intervals for rest, they shal not in any day spread over more tba-n 
twelve hours, and that he shall not work for more than six hours before he has 
had an interval for rest of at least one hour. 

(3) Persons bdonging to two or more relays shall not be allowed to do 

work of the same kind above ground at the same moment; 

j purposes of this sub-section person not be 

de^d to belong to separate relays by reason only of the fact that they reedve 
their intervals for rest at different times. . rccwvc 


LEO. BEE. 

»aub-8ec8. (2) and (8) of seo. 80 added 
by Aet Y of 1935. 


s Substituted fox tbe word “or” bw Act V 
of 1935. 

sSeee. Tgfi-A to 22-D toaertefi by Oti. ~ 
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Hours of work bdow 
ound, 


22-0. (1) A person employed bcloTP ground in 
a mine shall not be allowed to woilc for more than 
nine hours in any day. 


(2) Work of the same kind shall not be carried on belovr ground in any 
mine for a period spreading over more than nine hours in any day except by a 
system of relays so arranged that the periods of work for each relay are not 
spread over more than nine hours. 


_ (3) No person employed in a mine shall be allowed to be in any part of 
the i^e below ground except during the perdod.s of work shown in respect of 
him in the register kept under sub-section (1) of section 28. 

22-D. Where a worker works in a relay whose period of work extends 
Special provieioii for midnight, the ensuii^ day for him shall be 
sigbt TcSays. deemed to be the period of twenty-four hours liegin- 

ning at the end of the period of work fixed for the 
relay, and th^ hours he has wwked after midnight shall be counted towards the 
previous day.] 


ProMbiidon of employ- 
meat of certain persons. 


^[23. No person shall be allowed to work in a 
mine who has already been working in any other 
mine within the preceding twelve hours.] 


*[23-A. BepeoHed hy Act V of 1935]. 

»[23-B. (1) The mam^r of every mine shall cause to be jjosted outside 

NoUces legardiag hours ^ notice in the prescribed form 

of work. Stating the time of the commencement and of the 

end of work at the mine and, if it is proposed to 
work by a system of ® [relays], the time of the commencement and of the end of 
.work for each “^[relior]. *[The notice diall also state the time of the commence- 
ment and of the end of the intervals for rest fixed for persons employed above 
ground]. A copy of each such notice diall be sent to the Chief Inspector, if 
he so requires. 


(2) In the ca% of a mine at whidh mining oi>erations commence after 
the 14th day of April, 1930, the notice referred to in sub-section (1) shall be 
posted not less than jreven days before the commencement of work. 

(3) Where it is proposed to make any alteration in the time fixed for 
the commencement or for the end of work in the mine generally or for any 
® [relay or m the rest intervals fixed for persons employed above ground], an 
amended notice in the prescribed form shall be posted outside the office of the 
mine not less than seven days before the change is made, and a copy of such 
notice shall he sent to the Chief Inspector not less than seven days before such 
change *[• * •].] 

*[(4) No person shall he allowed to work in a mine otherwise than in 
accordance with the notice required hy sub-seetion (1).] 


24. Nothing in ^[section 22-A, section 22-B, section 22-C, section 23, or 

Sapervisbig staff. subsection (4) of se^on 23-B] shdl apply to pe^ns 

^ who may by rules be defined to be persons holding 

positions of supervision or management or employed in a confidential capacity. 


LECr. KEF. 

1 Substituted aud added by Act Y of 1935. 

2 Secs. 23-A and 23-B added by Act XHl 
of 1928. 

, 3< (i) In sec. 23-B; sub-sec. (1) for the 
word ‘^shifts” the word * ‘relays^* and for 
’word ^'shift'^ <116 word ^'relay'^ have 
been substituted by Act -V of 1935, (ii) 
"After the word ^relay* as so substituted 
new senteneo within braickets bas been in- 


serted by ihid, (iii) In sub-sec. (3) for the 
word ‘‘shift*' the words “relay or in the 
rest intervals fitted for persons employed 
above ground” have been substitutod and 
all the words after he words “before aiwA 
change” have been omitted by (iv) 

after sub-sec. (3) sub-see. (4) has been 
inserted by ibid, 

* Substituted by ibid, 
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25. In ease of an emergency involving serious ri^ to the safely of the 
■ . . minfl or of ucrsons employed therein, the manager 

BioS^wgig may, subject to the provisions of section 19, perait 

Dersons to be employed in contravention of * [section 


22-A, section 22.B, section 22-0, section 23, or sub-section (4) of section 23-B] 
on such work as may be necessary to protect the safety of the mine or of the 


persons employed therein ; 

Provided that, where such occasion arises, a record of the fact shall 
immediately be made by the manager and shall be placed before the Chief 
Inspector or the Inspector at his next inspection of the mine. 


26. No child shall be employed in a mine, or be 
Children. allowed to be present in any part of a mine which is 

below ground. 

Young persons not to be ^[26-A. No person who has not completed his 
aUowed underground Trith- seventeenth year shall be allowed to be present in 
out certificaftes of fitness. ^ which is below ground, unless-^ 

(a) a certificate of filtness in the prescribed form and granted to him by 
a qualified medical practitioner is in th^ custody of the -nuinager of the mine, 

and ' ■ . - - . 


(b) he carries while at work a token giving a reference to such certifi- 
cate.] 

27. (1) If any question arises between the Chief Inspector or the Inspec- 

^ tor and the manager of any mine as to whether any 

^ ^ ' person is a child, ®[or has not completed his seven- 

teenth year] , the question shall, in the absence of a certificate as to the age of 
such person granted in the prescribed manner, be referred by the Chief Inspec- 
tor or the Inspector for decision to a qualified medical practitioner. 

(2) Every certificate as to the age of a person which has been granted in 
'the prescribed manner and- any certificate granted by a qualified medical practi- 
tioner on a reference under sub-section (1) shall, for the purposes of this Act, 
-be conclusive evidence as to tne age of the person to whom it relates. 

^[28. (1) For every mine there shall be kept in the prescribed form and 

place a register of all persons employed in the mine 

(а) the nature of his employment, 

(б) the periods of work fixed for him, 

(c) the intervals for rest, if any, to which he is entitled, 

(d) the days of rest to which he is entitled, and 

(c) where work is carried on by a system of relays, the relay to which 
.be belongs. 


(2) The entries. in the register prescribed by sub-section (1) shall _be 
such that workers working in accordance therewith woidd not be working in 
contravention of any of the provisions of this Chapter. 

(3) No person shall be employed in a mine until the particulars" required 
by sub-section (l),have been recorded in the register in respect of such person 
and no person shall be employed except during the periods of work shown in 
respect of him in the register. 

(4) For every mine to which, the Central Government may, by general or 
special order, declare this siib-section to be applicable, tiiere shall be kept 
in the prescribed form and? place a register which shall show at any moment the 
name of every person then working below ground in the mine.] 


LEG. BEF. 

* Substituted by Act. V of 1936. 

26-A inserted by Act V of 1935. 


2 Inserted by ibid. 

9 New sec. 28 substituted for old sectioji 

'^7 ^ ' ..J 
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CHAPTER ITT. 

Regulations, Rules and Byk-Laww. 

■D j! ^ ^ Central Government may, liy iiotifi- 

wmwmiT tn cation in the Offieial Gazette, make rettulations eon- 

S Willi this Aet for all or any of th.; followinf 

, . . . purposes, namely: — 

^ {a) tor prescribing the qualiSuatious to be requirwl by a pcroun for 
appointoeut as Chief Inspector or Inspector; 

T * ^ prescribing and regulating the duties and powers of the Ciiief 
inspector and of Inspectors in regartl to the inspection of mines under this Aet ; 

(c) tor prescribing the duties of owners, agents and managers m’ mines 
and of persons acting under them; 

(d) for prescribing the qualifications of manager^ of mine-t and of per- 
sons acting under them; 

(e) for regidating the manner of ascertaining, by examination or other- 
wise, me qualifications of managers of mines and persons acting under them, 
and the granting^ and renewal of certificates of eompcteuey ; 

(/) for fixing the fees, if any, to be paid in respect of such examinations 
and of the grant and renewal of such certificates ; 

. (p) for determining the circumstances in which and the conditions sub- 

ject to which it shaU be lawful for more mines than one to be under a single 
mwager, or for any'mine or mines to be under a manager not having the pres- 
cribed, qualifications; 

(A) for providing for the making of enquiries uito charges of misconduct 
or incompeteney on the part of managers of mines and persons acting under 
them and for. the suspension and cancellation of certificates of competency; 

(*) for regulating, subject to the provisions of the Indian Explosh'cs 
Act, 1884, and, of any i^es made thereunder, the storage and use of explosives; 

{ 3 ) for prohibiting, restricting or regulating the emplojunent in mines or 
in any class of mines of women either below ground or on particular kinds of 
labour which are attended by danger to the life, safety or health of such women ; 

(fc) for providing for the safety of the persons employed in a mine, their 
means of entrance thereinto and exit tlierefrom, the number of shafts or out- 
lets to be furnished, and the fencing of shafts, pits, outlets, pathways and subsi- 
dences ; 

®[(Afc) for prohibiting the employment in a mine either as manager or in 
any other specified capacity of any persons except persons paid by the owner of 
the mine and directly answerable to the owner or manager of the mlne;l 

( l ) for providing for the safety of the roads and working places in 
mines, including the sitting and maintenance of pillars and the maintenance of 
STfiffilcient barriers between mine and mine; 

(m) for providing, “[and regulating] for the ventilation of mines and 
the action to be taken in respect of dust and noxious gases; 

c («) for providing for the care, and the regulation of the use, of all 
machinery and. plant and of all electrical apparatus used for signalling 
purposes ' 

( 0 ) for requiring and regulating the use of safety lamps in mines; 

Ip) *[for providing a^inst explosions or ignitions or irruptionB of or 
accumulations of Water in mines and against danger arising therefrom, and for 
prohibiting, restricting or regulating the extraction of minerals in circum- 
stances likely to result in or to aggravate irruptions of water or ignitions in 
ziun.es;] 

XrSGr. HiEF. 

1 For the Indian Coal Mines Begolations, 

1926^ sefi JJassgfcte. of India, 1926. Pt. I, p. 

965; andL .f®? jt|ie,I;^n^M€talJiferoTiB Be- 


gnlatxons, 1926, see p, 1004. 

3 0. (fcfc) inserted by Act XXIV of 1940. 
S' Inserted by Act XI of 1936. 

^ Substituted for old cL ' (p) I*!' 
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(g) for preseribiog the notices of accidents and dangerous occurrences, 
and the notices, reports and returns of mineral output, persons employed and 
other matters provided for by regulations, to be fumi^ed by owners, agents 
and managers of mines, and for prescribing the forms of such notice^ returns 
and reports, the persons and authorities to whom they are to be furnished, the 
particulars to be contained in them, and the time within which they are to be 
submitted ; 

(r) for prescribing the plans to be kept by owners, agents and managers 
of mines and the manner and places in which such plans are to be kept for 
purposes of record; 

(s) for regulating the procedure on the occurrence of accidents or 
accidental explosions or ignitions in or about mines; 

(f) for prescribing the form of, and the particulars to be contained in, 
the notice to be given by the owner, agent or manager of a mine under section 
14; and 

(w) for prescribing the notice to be given by ithe owner, agent or 
manager of a mine before mining operations are commenced at or ezitended to 
any point within fifty yards of any railway subject to the provisions of the 
Indian Eailways Act, 1890, or of any public work or classes of public works 
which the Central Government may, by general or special order, specify in this 
behalf. 

30. The Central Gtovemment may, • * * • * ] 

hm .*— 1 a.yr. V notification in the Official Gazette, make rules 
Amman* to mtaf ' consisteut wlth this Act for aU or any of the follow* 

ing purposes, namely: — 

(a) for providing for the appointment of chairmen and members of 
Minii^ Boards, and for regulating the procedure of such Boards; 

‘ *[(aa) for prescribing the form of the register referred to in sub-section 
(2) of section 20;] 

(5) for providing for the appointment of Courts of inquiry under 
section 21, for regulating the procedure and powers of such Courts, for the 
payment of travelling allowance to the members, and for the recovery of 
the expenses of sudi Courts from the manager, owner or agent of the mine 
concerned; 

[(bb) for requiring the maintenance in mines wherein any women axe 
ordinarily employed of suitable rooms to be reserved for the use of children 
under the age of six years belonging to such women, and for prescribing, 
either generally or with particular reference to the number of women ordinarily 
employed in the mine, the number and standards of such rooms, and the nature 
and extent of the supervision to be provided therein”] (Inserted by Ordmmce 
XVin of 1945). 

(c) for prescribing the scale of latrine and urinal accommodation to be 

provided at mines, the provision to be made for tiie supply of drinking-water, 
the supply and maintenance of medical appliances and comforts, *[* * 

* * ], and the training of mmi in amWance work: 

*[iee) for prescribi^ the forms of notices required under section 23-B, 
and for requiring such notices to be posted also in specified vernaculars ;] 

(d) for defining the persons who shall, for the jmrpose of section 24, be 
deemed to be pertons holding poisiticns of supervition or managfflotient or 
employed in a confidential capacity; 

(e) for prohibiting the employment in miqes of persons or any class of 
p ersons who have not been certified by a qualified medical practitioner "[to have 

LEG. BEE. a The words 'the formation sad training 

1 The words 'sahjcnt to tiie control of the of resene hrigadea' omitted by Act ZI of 
Govemor-Qeneral in Cooneil’ omitted fy A 1936. 

Q., 1937. . 4 Cl. (oc) added fy Act AIXI of 1928 a 

oca. (oa) added by Act V of 1930. ■ - agabstitnted by Act T 1935. .*•> - 
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wrapleted their fifteenth year], and for prescribing the manner and the circum- 
stances^ m wmeh such certificates may be granted and revoked ; 

oeA j prescribing the form of the certificates of witness required by 

a <^*reuinatances in which such certificates may ?>e granted 

and revoked;] 

(/) for prescribing the form of * [registers] required by section 2**: 

, - *®r prescribing abstracts of this Act ®[and o£ the regulations and 

rmraj and the vernacular in which the abstracts and *]* * •] by-laws 

“^ posted as required by sections 32 and 33; 

^ (A)_ for requi^g the fencing of any mine or part of a mine whether the 
where such fencing is necessary for the jiroteetitm 

(*) for tte protection from injury, in respect of any mine when the 
wor^gs are d^ontinued, of property vested in His Majesty or any local 
anthoriTy or railway company as defined in the Indian EaUways Act, 1890 ; 

requiring notices, returns and reports in connection with any 
matters dealt with by nd^ to be furnished by owners, agents and managers 
of mmes, and for prescribing the fonns of such notices, returns and reports, 
me persons and authorities to whom they are to be fumiriied, the particulars 
to be contained in them, and the times within which they are to he submitted ; 
and 

(fc) generally to^ provide for any matter not provided for by this Act 
or the regulations, provision for which is required in order to give effect to this 
Act. 


Pwrer of .Oea^ Gov- "SO-A. The Central €k>vernment may, by 

5*«^***v notification in the Official Gazette, make ‘[rules] 

ototioiiB to be wtabBi^ section- 

®[(ffi) requiring the estahliriunent of central rescue stations for groups of 
specified mines or for all mines in a specified area, and prescribing how and by 
whom such stations shall be established ; 

(b) providi^ for the management of central rescue stations, and regu- 
lating the constitution, powers and functions of, and the conduct of business by, 
the authorities (which shall indude representatives of the owners and managers 
of, and of the miners employed in, the mines or groups of mines concerned) 
charged with such management; 

(c) prescribing tiie position, equipment, control, maintenance and func- 
tions of central re^ue stations; 

(d) providing for tiie levy and collection of a duly of excise (at a rate 
not exceeding six pies per ton) on coke and coal produced in and despatched 
from mines specified under clause (o) in any group or included under clause 
(a) in any specified area, the utilisation of the proceeds thereof for the creation 
of a central rescue station fund for such group or area and the administration 
of such funds; 

(a) providing for the formation, training, composition, and duties of 
rescue brigades; and 

(/) providing generally for the conduct of rescue work in mines.] 


81. (1) The power to make regulations and rules conferred by sections 29 

. ’[30 and 30-A] is subject to the condition of the 

^ regulations and rules being made after previous 
gmanoju ana nue*. publication. 


I,BG. BKB*. 

1 Inserted by Act Y of 1935. 

2 Substituted by ibid, 

9 These words were inserted by see. 2 and 
Sch. -I of ‘the Bepealing: and Amendinff 
1925 (XXXVII of 1925). 

•-4 The words ^Hhe r^igidations/ roles and'' 


were omitted by ibid, 

6 Sec. 30-A inserted by Act XI of 1986 j 
and for ds. (a) to (d) thereof the presenl; 
els. (o) to </) have been substituted by dist 
XXIX of 1937. 

6 Substituted for * regulations' by iWd* 
TSu^tituted for *and 80' by 'ibid. 


C».C.M.-I — 113 



898 


Thb Criminal Covrt Manual. 


[S. 31 .A 


( 2 ) The date to he specified iu accordance with clause (3) of section 23 
of the General Clauses Act, 1897, as that after which a draft of regulations or 
rules proposed to be 'made will he taken under consideration, ^all not be less 
than three months from the date on which the draft of the proposed regulations 
or rules is published for general inforaiation. 

(3) Before the draft of any regulation *1 « published under this 

section it shall he referred *] to every Mining Board constituted 

in British India, * [which is, in the opinion of the Central Government 
concerned with the subject dealt with hy the regulation ^[* •] and the 

regulation •] shall not be so published until each such Board has had a 

reasonable opportunity of reporting ^as to the expediency of making the same 
and as to the suitability of its provisions. 

®[(3-A) No rule shall be made unless the draft thereof has been referred 
to every Mininsr Board constituted *[ in the part of British India affected by the 
rule], and unless each such Board has had a reasonable opportunity of report- 
ing as to the expediency of making the same and as to the suitability of its pro- 
visions.] 

( 4 ) Regulations and rules shall be published in the Official Gazette *[■» 

• • •], and, on such publication, shall have effect as if enacted in 


[(5) The provisions of sub-sections (1), (2) and (3-A) shall not apply to 
the first occasion on which rules referred to in clause (hi) of section 30 arc 
made.] (Oazeiie of India— Extraordinary, 26th May, 1944, pp. 463-464, Ord. 
XVIII of 1945). 


*[31-A. Notwithstanding anything contained in sub-sections (1),*(2) and 
„ ^ - , (3) of section 31, regulations under dause (i) and 

(ft) to (s) inclmve of section 29 may be n^e 
licaition. • Without previous publication and without previous 

reference to Mining Boards, if the Central Govern- 
ment is satisfied that for the prevention of apprehended danger or the speedy 
remedy of conditions likely to cause danger it is necessary in making sudi 
regulations to dispense with the delay that would result from such publication 
and reference : 

Provided that any regulations so made shall not remain in force for more 
than two years from the making thereof.] 

32. ( 1 ) The owner, agent or manager of a mine may, and shall, if called ' 

Bye-laws. upon to do SO by the Chief Inspector or Inspector, 

frame and submit to the Chief Inspector or Inspector 
a draft of such hye-laws, not being inconsistent with this Act or any regulations 
or toIcs for the time being in force, for th^pontrol and guidance of the persons 
acting in the management of, or employed hi, the mine as such owher, agent or 
manager may deem necessary to prevent accidents and provide for the safely, 
convenience and discipline of the persons employed in the mine. 

(2) If any such owner, agent or manager — 

(а) fails to submit within two mouths a draft of bye-laws after being 
called upon to do so by the Chief Inspector or Inspector, or 

( б ) submits a draft of hye-laws which is not in the opinion of the Chief 
Inspector or Inspector sufiScient, 

the Chief Inspector or Inspector may — 

(i) propose a draft of such bye-laws as appear to him to be sufficient, or 


liEa. BEB. 

1 In sub-see. (3) of sec. 31 the words *or 
rule', in both places where they occur, the 
words “in •the case of a regulation”, and 
the words and in the ease of a rule to every 
Mining fioard constituted in the province” 
have been omitted by Act XIII of 1928 , 
f Added by Act V of 1935. 


®Sec. 3V cl* (3-A) added by Act XHI 
of 1928. 

^Substituted for ‘in the Province for 
which it is proposed to make the rule* by 
A.O., 1937. 

5 The words ‘and the loc^ official Gazette 
respectively* omitted hj iMd, 

®Sec. Bl-A inserted by Act 2CI of* 193tf. 
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(ii) propose such amendments in any draft sul»mitted to him by the 
ovme^ agent or manager as mil, in his opinion, render it sufficient, 
and shall send such draft bye-laws or draft amendments to the owner, agent or 
manager, as the^ case may be, for consideration. 

(3) If within a period of two months from the date on which any draft 
f}ye-laws or draft amendments are sent by the Chief Inspector or Inspector to 
the owner, agent or manager under the provisions of sub-seetion (2). tlie f/'hief 
Inspector or Inspector and the owner, agent or manager are unable to «ngree as 
to the terms of the bye-laws to be made under snh-seetion (i'l, the Chief Ins- 
pector or Inspector shall refer the draft bye-laws for settlemenl to the ^rinintr 
Board or, where there- is no Mining Board, to such officer or auth(trity as the 
Central Government may, by general or special order, appoint in this behalf. 

(4) (a) When such draft bye-laws have been agreed to by the owner, 
agent or manager and the Chief Truspector or Inspector, or, when they are 
unable to agree, have been settled by the Mining Board or such officer or 
authority as aforesaid, a copy of the draft bye-laws shall be sent by the Chief 
Inspector or Inspector to the Central Government for approval. 

(6) The Central Government may make such modifications of the draft 
bye-laws as it thinks fit. 

(0) Before the Central Government approves the draft bye-laws, whether 
with or without modifications, there shall be published, in such manner as the 
Central Government may think best adapted for informing the persons affected, 
notice of the proposal to make the bye-laws and of the place where copies of the 
draft bye-laws may be obtained,, and of the time (which shall not be less than 
thirty days) within which any objections with reference to the draft bye-laws, 
made by or on behalf of persons affected, should be sent to the Central 
Government 

(eZ) Every objection diall be in writing and shall state — 

(1) the specific grounds of objection, and 

(ii) the omissions, additions or modifications asked for. 

(e) The Central Government shall consider any objection made within 
the required time by or on behalf of persons appearing to it to- be affected, and 
may approve the bye-laws either in the form in which they were published or 
after making such amendments thereto as it thinks fit. 

(5) The bye-laws, when so approved by the Central Government, shall 
have effect as if enacted in this Act, and the owner, agent or manager of the 
mine shall cause a copy of the bye-laws, in English and in such vernacular or 
vernaculars as may be prescribed, to be posted up in some conspicuous place at 
or near the mine, where the bye-laws may be conveniently read or seen by the 
persons employed; and, as often as the srfme become defaced, obliterated or 
destroyed, shall cause them to be renewed with all reasonable despatch. 

(6) The Central Government may, by order in writing, rescind, in whole 
or in part, any bye-law so made, and thereupon such bye-law diall cease to have 
effect accordingly. 

33. There shall be kept posted up at or near every mine, in English and 
Postinff UT> of extracts ^ vernacular or vernaculars as may be pres- 

from regolatioM, etc, tribed, the prescribed abstracts of the Act and of the 

regulations and rules. 

CHAPTER VIIL 
Penalties aot Pbocedube. 

34. (1) Whoever obstructs the Chief Inspector, an Inspector or any 

. person authorised under section 7 in the discharge 

8 rue on. duties under this Act, or refuses or wilfuUy 

neglects to afford the Chief Inspector, an Inspector or such person any rea- 
sonable facility for maki^ any entry, inspection, examination or inquiry 
authoriseJi by or under this Act in relation .to any mine, shall be punishable 
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imprisonment for a teim -w^ct may to toee months, or with fine 

w'liicsh may extend to five hnndied rupees, ^ ^ Itwit,.,.*,,; 

^2^ Whoever refuses to produce on the demand 01 the i^met inspector 
or I*speetor^y ^gisS^^r^er documents, kept .in .pursuance of this Act, or 


orev-ents «r atKte to orewnt or does anything whi^ he .Im reason to believe 
to b«^ 2 efv topre?Si 2 aSy person from appearing before or bemg examined by 
Sl iSie^Lg officer sitting hi 

piixLs^able with fine which may extend to three hun p . 

X'jBsdtdficAtioa of records, 35 . 'Whoever— 

***' Poimterfeits or knowingly makes a false statement in, any certifi- 

ae»«=. 

or f'.or any other person a certificate, or the renewal of a certificate, under this 

Act, or record the mainte^ce of which is 

r€M3rMiixed by or under this Act, or 

(e) makes, gives or deUvers any plan, .return, notice, reoorfOT report 
confc^inLg a stat^V entry or detail which is not to the best of his knowledge 

Sam h? S^ble with imprisonment for a to wMch may extend to ^ 
mon.. ths, or with fine which may extend to five hun^d rupees, or with both. 

36 Any person who, without reasonable excuse the burden of prov^ 
t/ -whicli shall lie upon him, omits to make or furmsh 

in tiie prescribed form or manner or at or within the 
I, ^ ' prescribed time , any plan, .return, notice, roister, 

rccozurd or report required by or under .this Act to be made or fumidied shall he 
.punSshahle with fine which may extend to two hmidred rupees. 

37. Whoever, .save as permitted by section 25,' contravenes any provision 
* X- j. .of this Act or of any regulation, rule or bye-law or 

of ^7 order mde thereunder prohibiting, restrict, 
of labour. ing or regulating the employment or presence of 

persons in or about a mine shall he punifiiable with 
flnek which may extend to five hundred rupees. 

38. ^[(1)] WTioever, in contravention of the provisions *'[of sub- 
liT^-atice of acddents. section ( 1 )] of section 20 , fails to give notice of any 

accidental occurrence shall, if the oecunrenee results 
in s-eriO'US bodily injury, be punishable with fine which • may .extend -to five 
hiirwEdred rupees or, if the occurren^ results in loss of life, he puni^hle .with 

t -“T.p3Bcisonnient which may extend to three months or with fine which may .extend 
fi~ve hundred rupees, or with both-. ' 

^[(2) "Whoever in contravention of a,, direction made by the Centrid 
O'W'egsnmient under sub-section ( 2 ) of section k) fails to record in the prescrih- 
ecl ir^gister or to give notice of. any ^ceidmital. occurrence shall be pnnidmWe 
■wjitJhfc- fine which may extend to. five. hundred rupees.] 

.. . "Whoever contravenes any provision of this Act, or of any regulation, 

!>»,. sobedienee of orders. bye-law or of any order made thereund^ 

, for the oonteavention of which no penalty is herein- 

bexorare provided shall be punishable with fine which may extend to one thousand 
rtip^ses, and, in the ease of a contiauing contravention, with a further fine wMeh 

»• X- -^ a .. sorted by ibid. 

^ C Sec. 38 bas been re-numbered as snb- . 

sec. ^1) and in the said section «o re-niuii' ' Sec. 35. — ^This section piescribes pnjiW* 
after the woicd ^'provisions'* ^he inents for not preparing a plani and it^is 
woJ'tt fi— ^*of sub-see. (1)" have been inserted •• very 'Unlikely that in- such, drcranstances- an 
PT y of 1936; (1^) ta the section so re- ^ incowecj; . plan' would ..be . submitted*- 64. 

numt>^Ted sub-sec. (2) has been newly in- L.JT. 30St=A.I.B, 1936 Oal; 727- 
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may to one hniK^ed rupees for every day on •vrhicli the offender is 

proved to nave pcmsted in the contravention after the date of the first convic- 
tion. 

40. (1) Notwithstanding anything hereinliefore contained, whoever con- 

' Contravention of law any provision of this Act or of any regnla- 

with dangerous results. iioH. rule or bye-law or of any order made thereunder 
« Tj • 1 . • . punishable, if such contravention results in 

loss of lire, with imprisonment which may extend to one year, nr with fine 
which may ^end to two thousand rup<^, or with both : or, if such "ontraven- 
tion- results in serious hodfiy injury, with imprisonment which may extend to 
SIX months, or with fine which may_ extend to one thoimnd rupees, or with both; 
or, if such contravention otherwise cause.s injury or danger to workers or 
other persons in or about the mine, with imprisonment which may extend to one 
month, or with fine which may extend to five hundred rupees, or with both. 

(2) Where a person having been convicted under this section is ag ain 

convicted thereunder, he shall be punishable with double the punishment urovi- 
ded by sub-section (1) : i p 

(3) Any Court imposing, or confirming in appeal, revision or otherwise, 
a sentence of fine passed under this section may, when passing judgment, order 
t& whole .or any part of the fine recovered to be paid as compensation to the 
person injured, or, in the case of his death, to his legal representative : 

Provided that, if the fine is imposed in a ease which is subject to appeal, 
no such payment shall be made before the period allowetl for presenting the 
appeal has elapsed, or, if an appeal has been presented, before the decision of 
the appeal 

41. No prosecution shall be instituted against any owner, agent or mana- 

Proseeution of owner, ‘W offence under this Act except at the inst- 

agent or manager. ’ ance of the Chief Inspector or of the District 

Magistrate or of an Inspector authorised in this 
behalf by general or special order in writing by the Chief Inspector. 

42. No Court shall take cognizance of any offence under this Act unless 

Tir nn nrn complalnt thcrcof hss been made within six months 
of prosecn- ^ ^ 

been committed. 

43. No Court inferior to that of a Presidency Ma^strate or Magistrate of 

^ the first class shall try any offence xmder this Act 

Cognizaiioe of offences. Tj^hich is alleged to have been committed by any 
owner, agent or manager of a mine or any offence which is by this Act made 
punidiable with imprisonment. 

44 . (1) If the Court trying any case instituted at the instance of the 

; • • Chief Inspector or of the District M^strate or of an 

. to Inspector under this Act is of opinion ths.t the case 

• Board .or Conunittee in Iten jg (jjjg which should, in lien of a prosecution, be re- 
of pioseeation in certain ^ ^ Mining Board or a Committee, it may stay 

' ■ the eriminri proceedings, and report the matter to the 


A A 
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mine witbiu the meaning of this Act, the Central 
Decision ot question who (Jovernment may <leeide the (jncstion, and a ceitifi- 
ther a mine is under this sigiiiMl by a Secretary to the Central Government 
Aet shall 1«- c(i/idnKivp on the point.^ 

i& i’l'i The Central fTuvei-nment may, by notification in the Official 
■ ' ■' Gazette, exempt^ ‘[either absolutely or subject to any 

Power to exempt from specified conditions] any loeal area or any mine or 
operation of Act. group or class of mines or any part of a mine or any 

class of persons from tht* operation all or any specified provisions of this 

Provided that 110 local area or mine nr gioup or class of mines shall 
he exempted from the provisions of section 26 unless it is also exempted from 
the operation of all the otlier provisions of this Act. 
ar/oj • • * 

. . 47. The Central Government *[• 

Power to alter or reioma . reverse or modify any order passed 

under this Act "[• • * *]. 

Applieation of Act to 48. This Aet shall apply to mines belonging to 
Crown mines. (he Crown. 

49, Xo suit, pro.secution or other legal proceeding whatever shall li® 
against any person for anything which is in good 
*’®^*“®* faith done or intended to be done under this Act. 

60. [EepeaU.] Repealed hy the Repealing Act, 1927 {XII of 1927), 

sec. 2 and 8eh. , , , « , , , « 

THE SCHEDULE.— [JStMicfmcnfs repealed.] Repealed ly the Repeal- 
ing Act, 1927 {XII of 1927), sec. 2 and Seh. 


•] 

* 


THE MOTOR VEHICLES ACT (IV OF 1939). 

{Amended hy Acts XL of 1939, XXVI of 1940, XX of 1942, 7 of 1943, VI of 
1945 o«d OrdiaoMCcXX/// 0/1942.] 

A'.i?. — Amending Act XL of 1939 came into force on 29th Sep. 1939 ; but 
Pt'ctions 2 and 3 of that Act shall be deemed to have taken effect on the 1st day 
of Tulv, 1939 (see Act X.L of 1939). 

* ' [16fA February, 1939. 

.In Act to consolidate and amend the law relating to motor vehicles. 
WiiERKAS it is expedient to consolidate and amend the law relating to 
motor vehicles in British India: It is hereby enacted as follows:— 

CHAPTER I. 

Preliminary. 


Short title, exicnt and 1. (1) This Act may be called The Motor 

commencement. VEHICLES Act, 1939. 

(2) It extends to the whole of British India. 


LEG. EBP. 

I Pot exemption of mines and groups of 
mines, see Ganette of India, 1926. Pt. I, p. 
1402; ibid., 198T, Pt. I, p. 1090; ibtd., 1928, 
K. I, p. 336. 

s Inserted by Act V of 1936. 

a Sub-see. (2) of S. 46 omitted by A,0., 
1937. 

■4 The words 'and every Loeal Govern- 
ment' omitted by ibid, 

«The words "by any authorityy etc./^ 
omitted by ibid. 


Sec. 1: ''EzTENT''.---Some provinces are 
not in favour of introducing compulsory in- 
surance immediately. It is therefore pro- 
posed to allow dve years as the period in 


which it may be introduced. (StaUrnknt of 
Objects ond Iteasone),^ 

Jt’RisniCTioN OP Civil Court— Bejectiont 
BY Collector op application for repdnr op 
MOTOR TAX— Interference.— While the Civil 
Court can only go into the question whether 
the Collector has disposed of an application 
for refund of motor vehides tax under the 
Motor Vehicles Aety bona fide on the mate- 
rials placed before himy the Collector’s re- 
jection of an application vdthout applying 
Ms mind to the reasonableness or unreasona- 
bleness of the time taken In surrendering 
the licence is a matter which the CivU Court 
can go into. 57 L,W. 464=A.I.B. 1944 
Mad. 675 (1)=:(1944) 2 MXJ, m. 
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(3) It shall come into force on the 1st day of July, 1939; but ^[section 
38 and Chapter IV shall not have effect until the 1st day of April, 1940, or 
such earlier date as the Provincial Government may, by notification in the Offi- 
cial Gazette, appoint, and] Chapter VIII shall not have effect until the 1st day 
of July, *[1946]. 

Definitions. , h (C/. Eng. Act, S. 121 ) In this Act, unless 

there is anything repugnant in the subject or context, — 

( 1 ) “axle weight” means in relation to an axle of a vehicle the total weight 
transmitted by the several wheels attached to that axle to the surface whereon 
the vehicle rests ; 

( 2 ) “certificate of registration” means the certificate issued by a com- 
petent authority to the effect that a motor vehicle has been duly registered in 
accordance with the pro\fisions of Chapter III ; 

(3) (C/. S. 61, Eng. Act, 1930.) “contract carriage” means a motor 
vehicle which carries a passenger or passengers for hire or reward under a con- 
tract expressed or implied for the use of the vehicle as a jvhole at or for a 
fixed or agreed rate or sum and from one point to another without stopping to 
pick up or set down along the line of route passengers not included in the 
contract ; and includes a motor cab notwithstanding that the passengers may pay 
separate fares ; 

Explanation , — “Contract carriage” does not include a motor vehicle, 
possession of which has been temporarily transferred in accordance with an ex- 
press agreement of hire for use as a private vehicle and which is used in accord- 
ance with the terms of such agreement ; 

(4) “delivery van” means any goods vehicle the registered laden weight 
of which does not exceed 5,000 pounds avoirdupois ; 

(5) (C/. Eng. Act, 1930, S. 121.) “driver” includes; where a separate 
person acts as steersman of a motor vehicle, that person as well as any other 
person engaged in the driving of the vehicle ; 

( 6 ) “fares” includes sums payable for a season ticket or in respect of the 
hire of a contract carriage ; 

(7) “goods” includes live-stock, and any thing (other than equipment 
ordinarily used with the vehicle) carried by a vehicle except living persons, but 
does not include luggage or personal effects carried in a motor car or in a trailer 
attached to a motor car or the personal luggage of passengers travelling in the 
vehicle ; 

( 8 ) “goods vehicle” means any motor vehicle constructed or adapted for 
use for the carriage of goods, or any motor vehicle not so constructed or adapt- 
ed when used for the carriage of goods solely or in addition to passengers ; 

(9) “heavy transport vehicle” means a transport vehicle the registered 
axle weight of which exceeds 10,600 pounds avoirdupois, or the registeted laden 
weight of which exceeds 14,500 pounds avoirdupois ; 

( 10 ) “invalid carriage” means a motor vehicle the unladen weight of 
which does not exceed five hundred weights, specially designed and constructed, 
and not merely adapted, for the use of a person suffering from some physical 
defect or disability, and used solely by or for such a person ; 

( 11 ) ^‘licence” means the document issued by a competent authority 
authorising the person specified therein to drive a motor vehicle or a motor 
vehicle of a!ny specified class or description ; 

' , “ LEG. BEP. 

. 1 Inserted^ by Act XL of 1939. 

2 Substituted' for the figures *'1943” by 
Act I of 1943. 

. Sec. 2; Definitions. — alterations 
juade by the. Select Comnoittee in the various 
definitions are aimed generally at attaining 
greater clarity. We have inserted a new 


definition, that of 'fares/ and have remov- 
ed an unnecessary definition of 'Regional 
Transport Autho^ity^ The alteration of the 
definition of 'heavy transport vehicle' has 
the effect of raising the limit of weight at 
which a transport v^cle passes from the 
category of light transport vehicles to that 
of* heavy transport vehicles.” {Betect Com. 
JSep.). 
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( 12 ) “licensing authority" means an authority empowered to grant 
licences, appointed by the Provincial Government by rule made under section 

(13) “‘light transport vehicle" means any public ser\nce vehicle other 
than a motor cab, or any gr^ods vehicle other than a hea\y transport vehicle or a 
delivery van ; 

(14) “locomotive" raean^ a motor vehicle which is itself not constructed 
to carrj^ any load f either than eejuipment used for the purpose of propulsion), 
the unladen weight of W’hich exceeds 16,000 pounds avoirdupois; but does not 
include a road-roller; 

(15) "motor cab" means any motor vehicle constructed, adapted or used 
to carry not more than six passengers excluding the driver, for hire or reward; 

(16) "motor car" means any motor vehicle other than a transport 
vehicle^ locomotive, road-roller, tractor, motor cycle or invalid carriage; 

(17) "inotof cycle" means a motor vehicle, other than an invalid carri- 
age, with less than four wheels, the unladen wreight of which, inclusive of any 
side-car attached to the vehicle, does not exceed 900 pounds avoirdupois ; 

nS) “motor vehicle" means any mechanically propelled vehicle adapted 
for ti.se up(jn rf*ads whether the pow'cr of propulsion is transmitted thereto from 
an external or internal source and includes a chassis to which body has not 
been attached and a trailer; but does not include a vehicle running upon fixed 
rails or usetl solely Ufion the premises of the owner ; 

(19) “Wner" means, where xhe person in possession of a motor vehicle 
is a minor* the guardian of such minor, and in relation to a motor vehicle which 
is the subject of a hire purchase agreement, the person in possession of the 
vehicle under that agreement ; 

(20) “permit" means the document issued by a Provincial or Regional 
Transport Authority authorising the use of a transport vehicle' as a contract 
carriage, or stage carriage, or authorising the owner as a private carrier or 
public carrier to use such vehicle ; 

(21) “prescribed" means prescribed by rules made under this Act; 

(22) “private carrier" means an owner of a transport vehicle other than 
a public carrier w'ho uses that vehicle solely for the carriage of goods which are 
his property or the carriage of which is necessary for the purposes of his busi- 
ness not being a business of providing transport, or who uses the vehicle for any 
of the purposes specified in sub-section (2) of section 42; 


Sec. 2, Ol. (If?).— Sfe 25 C.W.N. 21=.13 C. 
L*J. 39=51 1.0.641. 

Ci*. (18): iftsrrxiTioNS axi> DESCRnrpiVE 
Terms — Use of the terkc ^‘Motor Vehi- 
cr^ES’*. — A motor car or vehicle is an auto- 
mobile; and an automobile may be defined 
as a “wheeled vehicle, propelled by steam, 
electricity, or gasoline, and used *for the 
transportation of persons or merchandise. 
The Courts, without making clear distinc- 
tions, have generally used the terms automo- 
bile, motor vehicle, motor-car, and in the 
earlier eases, horsmess carriage, as being 
synonymous with each other. Except where 
special provision is made to the contrary, a 
motor cycle is considered as falling within 
statutea which nse such terms and the same 
is generally true of a traction engine. Ques- 
tions frequently arisO' as to whether statu- 
tes regulating the use of various dasses of 
vehicles and not directly referring to auto- 
mobiles are broad enou^ to apply to these 
machines^ which, in many Sustaiiee^ were 


unknown at the time of the passage of the 
law. The better view seems to be that an 
automobile is to be classed as a vehicle, and 
it may properly be considered as bring a 
vehicle for hire nnder the terms of ordinan- 
ces prohibiting the aftanding of such vehicle 
in the streets elsewhere than at public hack 
stands. Whether an automcbile falls with- 
in the meaning of the word “carriagri* de- 
pends somewhat on the nature of the siatnte 
in which it is used. (See 25 C.WJT. 21=61 
I.C. 641). In a penal statute it may not 
be So included, while in a statute whirii 
should receive a liberal construction it will 
be so included. An automobile is a *'earri- 
age” within the broad mfla-uiTig of that 
word, but it has been held not, to be a carri- 
age within^ the meaning of a law requiring 
municipalities .to keep their highways rea- 
sonably safe and convenient for travelWs, 
.jrith their horses, teams, and earriagea. (jSfee 
36 1.0, $77 — a case unw a taxing Act). 
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(23) “public carrier” means an owner of a transport vehicle who trans- 
ports or undertakes to transport goods, or any class of goods, for another person 
at any time and in any public place for hire or reward, whether in pursuance of 
the terms of a contract or agreement or otheiwdse, and includes any person, 
body, association or company engaged in the business of carrying the goods of 
persons associated with that person, body, association or company for the pur- 
pose of having their goods transported; 

(24) (Cf. Madras Traffic Control Act) “public place” means a road, 
street, way or other place, whether a thoroughfare or not, to which the public 
have a right of access, and includes any place or stand at which passengers are 
picked up or set down by a stage carriage ; 

(25) (Cf. English Act, 1930,* S. 121) “public service vehicle” means 
any motor vehicle used or adapted to be used for the carriage of passengers for 
hire or reward, and includes a motor cab, contract carriage, and stage carriage ; 

(26) “registered axle weight” means in respect of any vehicle the axle 
weight certified and registered by the registering authority as permissible for 
that vehicle ; 

(27) “registered laden weight” means in respect of any vehicle the' total 
weight of the vehicle and load certified and registered by the registering autho- 
rity as permissible for that vehicle ; 

(28) “registering authority” means an authority empowered to register 
motor vehicles under Chapter III ; 

- (29) “stage carriage” means a motor vehicle carrying or adapted to carry 

more than six persons excluding the driver which carries passengers for hire or 
reward at- separate fares paid by or for individual passengers, either for the 
whole journey or for stages of the journey ; 

(30) “tractor” means a motor vehicle which is not itself constructed to 
carry any load (other than equipment used for the purpose of propulsion) the 
unladen weight of which does not exceed 16,000 pounds avoirdupois; but ex- 
cludes a road-roller; 

(31) (5*^^ Sch. IX) “traffic signs” includes all signals, warning sign 
posts, direction posts, or other devices for the information, guidance or direction 
of drivers of motor vehicles ; 

(32) “trailer” means any vehicle other than a side-car drawn or intended 
to be drawn by a motor vehicle ; 

(33) “transport vehicle” means a public service vehicle, a goods vehicle, a 
locomotive or a tractor other than a locomotive or tractor used solely for agri- 
cultural purposes; 

(34) “unladen weight” means the weight of a vehicle or trailer including 
all equipment ordinarily used with the vehicle or trailer when working, but 
excluding the weight of a driver or attendant; and where alternative parts or 
bodies are used ihe unladen weight of the vehicle means the weight of the 
vehicle with the heaviest such alternative part or body ; 

(35) “weight” means the, total weight transmitted for the time being by 
the wheels of a vehicle to the surface on which the vehicle rests. 


Sec. 2 (24): <Pdbijo plac®’— Test.— The 
mere fact that a place would be styled as a 
pubHc place for the purposes of the Gamb- 
Ung Act and the Penal Code, does not neces- 
aarily mean ‘that it is a public place as de- 
fined in sec. 2, Motor Vehicles Act. To 
.^xtake it a public place under the Motor Vehi- 
Tclce Act, it must be a road, street, way or a 
place over which the public have a nght to 
pass OP to whi<*. the public axe granted ac- 
On the two sides of the motor stand 
of tlie' petitioners there .were houses while 
the city wall ran along the third sdde. The 
fourth side, however, iTBS open and looked 

ge. a 


towards a public street. The land was pri- 
vately owned and had been leased by the 
petitioners. Through the portion leased by 
them ran a deep city drain which could only 
be crossed by means of a bridge and it was 
ovOT the bridge that the lorries of the peti- 
tioners were parked. Thus to ' all intents 
and purposes the petitioners were keeping 
their lorries in an enclosed pla^ exc^t that 
apparently there was no ^te at the bridge. 

that the place 'was not a public place 
within meaning of sec. 2, Motor vehi- 
cles Act* A*I.H. 19SS ItfSh, 817^* 
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CIIAPTEJL II. 

i.i'.r.t';.'!.:.'’ -/r Dii!vi;.\s oi -Motok Veeiclls. 

Li;gli'vb Ac, S. 4. t 


.\o p'jrion .shall drive a motor vehicle in 


X'TcfsiTy 


fo: 




r" 


;icc unk*«s he holds iin effective licence 


i authorising him to drive the vehicle; 

uiitl ::n perron shall so drive a moior vehicle as a paid 
cniployee or shall so drive a puLiic service vehicle unless his licence specifically 
entitles him so to do. 

(2) A Provincial .Government maj' prescribe the conditions subject to 
which sub-section (I) shall not apply to a person^ receiving instruction in driving 
a motor vehicle. 

If3) Nothing contained in sub-section fl) shall for a period of tv^-elve 
months after the commencement of this Act invalidate a licence to drive a motor 
vehicle issued by a competent authority under the provisions of the Indian Motor 
Vehicles Act, 1914. — This sub-section is omitted by 'Act XX of 1942.] 

4. (C/. English Act, S. 9.) (1) No person under 
the age of eighteen years shall drive a motor vehicle 
in any public place. 

(2) Subject to the provisions of section 14, no person under the age of 
twenty years shall drive a transport vehicle in any public place. 

[{W) Nothing contained in sub-section (1) or sub-section (2) shall pre- 
vent any person who, before the commencement of this Act, possessed a licence 
to drive a motor vehicle from obtaining a licence to drive a motor vehicle of the 
same class. — .This sub-section is omitted by Act XX of 1942.] 

RcsiMniribility of owners . 5- No owmer or person in charge of a motor 
<»f motor vehicles for con- vehicle shall cause or permit any person who does not 
traventions of sections 3 satisfy the provisions of section 3 or section 4 to 

drive the vehicle. 


Age limit in c<iiinectiikn 
with driving of motor 
vehicles. 


Ako. a. — '^This section makes a distinc- 
tion between professional and private dri- 
vers. Some provinces already have the dis- 
tinction and others have an implied distine- 
tion in that drivers who intend to work as 
chauffeurs have photographs on their licen- 
ces.'* t of Objt'cis a/wl 

Akliv't OuMMiTTKR Rkwrt, — *^The amend- 
ment ill suh-cl. is merely a drafting 
amend jucnt< fin<l the revision of suh-cl. (2) 
merely chirifii^a the infention. The added 
sub*cf. f.'l) nmkes (‘Xjdicit provision for the 
continuance* for one yi*Jir of Ih^ences issued 
under *110 ifuperst'ded Act of 1914. It is then 
intende<l thal all aucli licences shall be re- 
placei! by licences isaue<i under the new Act, 
in the manner and in the form prorided by 
the Act.” 

Where a person whos*' li<*,ence for driving 
a car has ei^ired, does not apply for ii rene- 
wal of his licence until some ‘days after- 
wards, he must be held to be guilty of the 
offence of contravening sec. 3 (1),’ if he 
drives the car after the expiry and before 
the renewal of his licence. The subsequent 
application for and gpant of the licence can- 
not have the effect of cancelling the offence 
commit '-ed by him before he obtained a rene- 
wal.- 54 L.W. 730=^1942 Mad. 196=(194I) 
2 M.L.J, 1040. 

R. 24 ih) of the Burma Motor Vehicles 
Rules does not treat the conductor of a bus 
as a person in charge of it thongh in prac- 
tice he attends to the passengers. In the 
c.ase of overloading or carrying passengers 


On the footboard, the person to be proaecu- 
tiHi, Wrould seem to be the owner or person 
in charge of the vehicle, and not the conduo- 
for. 1041 Rang.L.Rw 587. There is no pro- 
vision in the Motor Vehicles Rules or in the 
Act which authorises a head-constable to dc- 
raiind tho name and address of a person who 
has committed an offence under R. 7 ril 
107 I.r. 136=A.r,R. 1941 Lah. 422. 

Sec. 4. — ^''Although most provinces agree 
”0 the 21 -year minimum age limit for dri- 
vers of traiwpoit vehicles and have such pro- 
s’ on in their existing rules, one or two others 
Sec no necessity for this restriction. Snb-el. 

will therefore enable them to allow dri- 
vers under 21 to drive transport v^des, 
particularly delivery vans, within the pro- 
vince only.” {Statement of Ohfscts and 
JiettJione:) 

Report op Select Committee. — have 
reduced the minimum age qualifying a per- 
.^f)n to drive a locomotive tractor or trans- 
uort vehicle from 21 years to 20 years. We 
have eliminated the provision allowing Pro- 
vincial Governments to modify the require- 
mpnt> of sub-cl. (2), and we have provided 
that anv person who possessed a liceiuce 
under the pre-existing law should not by 
rMBon of *he change in the law be deprived 
of his licence.” 

*, /'•“This section deals with the * res- 
ponsibility of owners of motor vehides for 
contravention of the rules as to the necessity 
of driving licence (sec. 3) and age limit ^or 
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driver (sec, 4). The Select Conmuttee ^^ave 
eliminated the provi£don that the owner of a 
vehicle may be presumed to have consented 
to the ille^ use of his car.'' (Select C<m- 
mittee Beport,) 

BESP0KS1BILIT7 OF OWNER FOB BBXTSR’S 
Acts. — ^The question often arises as to the 
responsibility of the owner of an automobile 
for injuries occasioned by the machine while 
in the hands of his servants. Oases of this 
character must be decided by applying to 
the particular facts in each case the estar 
Wished rules as to the responsibility of a 
master for the acts of his servant. The 
general test of the master’s liability is whe- 
ther there was authority expressed or impli- 
ed for doing the act in question. If it is 
done in the course of, and within the scope 
of, his employment, the master will be liable 
for the act, but a master is not liable for 
every wrong which the servant may commit 
during the continuance of the employment, 
and liability can occur only when that which 
is done is within the real or apparent scope 
of the master’s business. The driver of an 
automobile, employed by the owner, is the 
servant and agent of the latter, and his acts 
in operating an automobile within the Hues 
of his employment are the acts of a servant 
for which his employer is responsible. ‘Whe- 
ther a driver, at Ihe time of an accident, was 
acting within the scope of his employment 
generally involves an inquiry into the con- 
tract of employment and the rdation of his 
acts at the time of accident -to the service he 
actually performed pursuant to his empldy- 
ment. The owner of an automobile is not 
liable to one who is injured, by the negU- 
gence of his chauffeur while operating the 
machine without his hnowledge or permis- 
sion, and for a purpose other than that for 
which he was employed, as where the driver 
is on an errand personal to himself, or is 
making a travel for his own purposes; and 
if a chauffeur takes out his master’s automo- 
bile in violation of instructions that it must 
not be taken out without the expess orders 
of himself or his wife, the owner may be 
relieved from liability in the event of the 
occurrence of an accident. It is usually 
held that a chauffeur may act on directions 
to take out the machine, given by a member 
of his employer’s immediate family and 
household whose authority to give him 
orders would naturally be presumed. A 
statute regulating the speed and operation 
of motor vehicles may, however, expressly 
make the owner liable for any violation of 
the Act. Where a motor bus owner allowed 
his driver to drive his omnibus without a 
licence and, when charged, pleaded that the 
expiry of iiie licence was without his know- 
ledge, held, that he was guilly. A man 
cannot entrust his car to another person 
and plead that he presumed that he was li- 
censed. He must assure himself that he is 
Ucensed. 105 I.O. 674 (1)=1927 M. 1080= 
63 M.L.J. 757 (1)=51 M. 187. ’The word 
"allow” does not mean “does not prevent”. 
The word “ordioaiy” involves permisfdon, 


express or implied from the circumstances. 
Wliere the owner of a motor oar was eharg- 
Ofl for having ^‘allowed” his car to be taken 
by his driver into British India without a 
licence, heldt that, in the absence of evi- 
dence that the car had ever been used in 
that wav before or that the owner knew 
it would be used in that way on the 
occasion in question, the owner was not 
liable. 34 Bom.L.B. 897=139 I.C. 270= 
1932 B, 474, "Where particular intent or 
state of mind is not of the essence of an 
offence, a master can be made criminally 
liable for his servant’s acts if an act is ex- 
pressly prohibited, but not otherwise; and 
he cannot be so made liable if the act pro- 
vides for liability for permitting and caus- 
ing a certain thing unless It can be shown 
that the act was done with the master’s 
knowledge and assent, express or implied. 
Where a motor bus is driven by a pexaton 
who has no licence, without the knowledge 
of the owner, the owner cannot be convicted. 
Nor can he be convicted on the ground that 
his licensed driver had g^ven the unlicensed 
driver permission to drive. (1924 C, 986, 
Rel. on; 38 C. 415 and 45 C. 430, Hist.) 
110 LO. 326=47 C.L.J. 460=29 Cr.L.J. 
694—1928 C. 410. On* this subject, see 
also 7 Pat.L.T. 542=1926 P. 446. (As to 
owner’s liability in case of contravention of 
rules, see 45 0. 430=42 LC. 601=26 C.L.J. 
37. As to the liability of owner who was 
not present and who had prohibited driving 
at excessive speed, see 51 0. 948=82 LC. 
137=1924 0. 985). 

Ebsponsibilitt op Owner fob Child’s 
Acts. — ^In several cases the courts have been 
called upon to decide the question whether 
children of the owner of an automobile are 
servants within the meaning of the rules 
making a master responsible for the acts of 
his servants. It has been decided that the 
young son of the owner may he found to be 
the agent of his father in operating the 
latter’s automobile, where it was purchased 
mainly at his solicitation, with the under- 
standing that he was to leam to run it for 
the benefit of the family; and when the son 
of the ovnier of an automobile with hia 
father’s permission usles the manhing while 
a member of his father’s family, to take on 
a pleasure ride guests or other members of 
the family, the son is considered to be acting 
as the servant of the owner, and the father 
may be held liable in damages for an acci- 
dent occasioned by the son’s negligence. If 
the son disobeys his father’s express com- 
mands, his actions in using his father’s 
automobile may be beyond the scope of his 
authority, and accordingly the owner may 
not be held responsible for injuries occa* 
sioned by the son’s negligent managm«at 
of the car. It has been decided that in the 
case of a daughter, accustomed to drive her 
father’s automobile whenever she Sq desires, 
asking permission when the father is at 
home, but sometimes taking it without pei> 
mission wh^ he isiaway trSm home, die can- 
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not Iio ronsldoretl as being in her father’s 
employ at a time when sh«» ia <lriving f^jr L«r 
own pleasure and negligently injures a per* 
son in ihe highway. 

Jh'ATHEIl PlACING Murorvf'YCi.E IN *C03f- 
PLiTE Control op Minor Son in \'iolation 
OF STA-irTK.— In Mie ejiae of Eopkiuit v. 
Dropper/t, {ipS XAV. TUS;, au American 
Sui#Teme Cout held a father liaMo w3io had 
plaeed a motor-i-yde under •'orapletc control 
of 15 year oM son and poriiiiited him 
drive the motcr-pycJe on a public highway in 
violation of the ruhs. In the rourso of the 
opinion the Court said.: *t is claimed 

by the defenflanCs counst*! that the statute 
impones no liahiliTy upon any one eicieptthe 
operator of the uiachinc and that the penal- 
ties for violutaui are imposed on him alone 
and Iha: the minor alone is rosponflible for 
bresichcs of the criminal law. It is probably 
true that under the terms of the statute the 
fululr (h'fendant would not be liable in a 
criminal action for any of the acts stated 
in the <*omplaint. But thid is beside the 
point. The real qui^rttion is whether under 
such a state of facts he has incurred any 
civil liability” * * * The Court conclud- 
es: ‘'There remains to be considered the 
question what is the rule of liability when 
a father places under the complette control 
of his son a car or motor-cyde knowing its 
use by him is forbidden by statute as a crimi- 
nal act. This is a new problem and the pre- 
cedents are few In number. In Wilson t. 
Braucft 97 ISTjr. Law 482, it appeared that 
the owner of an automobile authorised a 
beginner, who had no driver’s pemlt and 
knew nothing of the operation of the car, 
to run it upon the streets of a city for the 
purpose of learning. By reason of his inex- 
perience, injury was caused to a pedestrian. 
It was kelth that the owner was liable and 
thar such liability re.sted, not upon his 
ownership, but upon the combined negli- 
gence of the owner and that of the driver. 
These cases do not stand on any theory 
that motor machines are dongerons instru- 
mentalities, or of agency, but are based on 
the ground that if father know.s that his 
minor child imder his control ia committing 
a tort or violating a statute^ and makes no 
effort to restrain liim, he will he regarded 
as authorising or consenting to the act and 
held civilly liable for the consequences if 
that act is the proximate cause of injury to 
others. These cases apply the principle that 
a father might be h^d responsible for in- 
jury caused by the negligent acts of his 
sons committed with his consent. (*50 Am. 
Rep. 381). IVom the averments in this 
' case it appears, among other things^ that 
‘ the defendant father brought and placed in 
the complete control of his son, whom he 
knew' or ought to have known was an inex- 
perienced driver, for his free use in a crowd- 
ed city, a machine which, if cardossly man- 
aged might cause serious injury to others, 
and that by so doing he knowii^ly counten- 
anced and encouraged his minor son to 
'^rhdate a statute of the state; and that 


thiaij a-*is and the negligence of the son 
wfit* ti40 proximate cause of the injury 
i-oifijilaiacd of. The general object, of 
those .Htatules are clear. These statutes 
ill ti legi.‘*lative declaration that a 
iiiiiior in uniit to drive motor machines on 
rite puldic street’s unless accompanied by an 
adiilU and a riolation of the statute is neg-^ 
li-ri*!!!'!*. Wien the father authorised 
this violation of law, he failed in that duty 
whiidi every good citixen owes to the pub- 
li*‘. lie faile^l to observe for the safety 
of other persons that degree of care which 
iiie «*iiv»inis dunces justly demanded. Al- 
though the motor-cycle was not in itself a 
dangt^ious iustrumentality, it was a machine 
of such a nature that when negligently 
iiriveu it might menace the safety of other 
persons. Tliis is a well-known fact and one 
which in the exercise of ordinary care the 
father could reasonably anticipate. It is 
argued the parent in this case could hardly 
foresee or anticipate the injury complained 
of. This argument is met by repeated deci- 
sions of Courts. "It is not required that the 
'aiieeific’ injury or 'such’ an injury as is 
eomplained of was or ought to have been 
.speeiiicaUy anticipated as the natural and 
probable consequences of the wrongful act 
It is sufficient if the facts and circum- 
stanoes are such that the consequenees attri- 
butable to the wrongful conduct charged 
were within the field of reasonable antieipar 
tlon; that such consequences might be the 
natural and probable results thereof , though 
iliey may not i>©®n specifically contem- 
plated or anticipated by the person so caus- 
ing them”. (Chicago Legal News,) 
Automobiiss— the FajoiiT Purpose Doc- 
trine. — The following extracts from a re- 
cent American Law Jonmal may also be 
read in this connection: — ^"Courts have in 
all recent cases uniformly uphrid the family 
purpose doctrine either by actual decision 
or by dictum. The doctrine places Hability 
on tfie owner of an automobile, which is 
purclmsed and maintained for the pleasure 
of his. or her family for negligent injuries 
inflicted by the vehicle while it is being used 
by some member with bis consent express 
or implied, on the theory that it is the 
owmer’s business to fnmii pleasure for the 
family. The Court has based its decisions 
mainly on the principal and agent, and mas- 
ter and i^rvant theory. It is preferable 
rather to support the doctrine on the rela- 
tionship of master and servant, rather than 
on that of principal and agent, since a prin- 
cipal is liable only for tmrts (expressly or 
impliedly) authorized, while a master is lia- 
ble for ^1 torts committed by the servant, 
while engaged witb'n the scope of the mas- 
ter’s empl<^ent. (Salmond on Torts, p. 98.) 
However, the status of master and servant 
does not exist unless one of the family is 
employed in the owner’ll^ business. It can- 
not be iwriously contended that it is the 
father’s businete or emplo 3 rmen to furnish 
his family with an automobile for their con- 
v^ience and* ifieasure, because it is not 
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6. (1) Np person shall, while he holds any licence for the time being 


looked upon a necessity. It hardly 
be said it is the father’s bindness to 
furnish his son such pleasure as driving at 
a reckless speed over a dangerous road, or 
while^ intoxicated. A case contrary to the 
doctrine ei^lodes this idea with this sly bit 
of sarc^tic humor, *^if son took his best 
girl riding, prhrba facie it was father’s little 
outing by proxy”. 

The conclusion, therefore must be reach- 
ed that the owner is simply making a gift 
of the use of the automobile to one of his 
family, and that a bailor and bailee relation 
only exists. It is a well-known principle of 
mirV .that the negligence of the bailee cannot 
be attxibuted to the bailor. Certainly thjfl 
was the law before the automobile became 
a widely used source of locomotion. The 
automobile has not been regarded as an in- 
herently dangerous instrument, so as to 
cause the owner to be liable as an insurer, 
since it plays such an integral part in our 
daily economic life. The automobile, being 
a lawful means of travel, is not a nuisance 
per ee. There is the ground of public policy. 
This ground, it is admitted, should be avail- 
ed of only where no other logical theory 
presents itself on which to rest liability, and 
weighty reasons exist for -its utilization. 
The frequent accidents, which occur on 
account of the negligent operation of a 
par^t’s ear by a member of hi s family, who 
is likely to be financially irresponsible, has 
been given a considerable amount of thought 
in coming to a decision on this point. Practi- 
cally, an uncollectible judgment is an empty 
form, and constitutes a valueless remedy for 
the' evil. While an automobile is not danger- 
ous per se, its potential danger in the hands 
of a careless driver, especially a member of 
the family who has permission to use the 
car at his own pleasure,, should have an 
important bearing on the result. Likewise 
the family puipose doctrine puts the finan- 
cial responsibility of the owner behind the 
car, and relieves the injured party from the 
^cult task of meeting the owner’s claim 
that at the time of the accidmit the car was 
not being used for his pleasure or business. 
It ^so. protects the injured person as fully 
^ if tht owner were driving the car himself, 
thus achieving justice in his case. Por these 
reMons it seems that the advantages to be 
gained completdy outweigh any disadvan- 
tages that might accrue from its adoption. 
And public policy has been used in other 
branj^es of the law", 

I^SPQNSIBlLITy FOB ACTS OF DbIVEB OF 

Loa^ Automobile.— Although the gene- 
ral is well established .that a master 
i^.lend a servant^i with his consent, to 
another person for services in the business 
pi the latter, and that while he is engaged 
in,t^ busings of the borrower and subject 
to his directions and control, he is consider^ 
ed as being a. servant of the new master, 
wno accordinly becomes liable for his neg- 
ligence, nevertheless the courts have refused 
to apply this rule to cases in whi(^ an auto- 


mobile and driver have been temporarily 
loaned by the owner and employer to an- 
other. This is due to tlie fact that the ope- 
ration of an automobile can be trusted safe- 
ly only to an expert, and it is of importance 
that the control and management of the ma- 
chine should not be abandoned to the hirer. 
Accordingly it has been decided that when 
the owner of an automobile lends it, with a 
licensed driver in charge, under an agree- 
ment for a specified amount for the use of 
tile ear with the driver for a definite 
period, although the chauffeur is to be 
under the general directions of the hirer as 
to route and kindred matters, the owner 
is liable for an injury to a third person 
caused by the neglgence of the chauffeur 
while operating the car for the borrower. 
In like manner, a person who has hired an 
automobile as a delivety wagon, together 
\vith a driver, is not responsible for inju- 
ries occasioned to a iidrd person from a de- 
fect in the machine, especially when the 
hirer of the car had no right to re- 

pairs. When an automobile is loaned with- 
.out a chauffeur the foregoing rules are not 
applied, and the owner ordinarily is not 
responsible for the negligence of the chauf- 
feur of the borrower during the time it is* 
loaned, but the person to whom the ma- 
chine has been loaned assumes responsibi- 
lity for accidents occurring through its 
negligent use while it is in Ms possession 
and the owner is not liable, (Ame. 

Caee Law,) 

Automobiles as Inhebently Dansebous 
Machines — ^Limitation on the obligations 
OP THE OWNER. — ^An automobile is not in- 
herently a dangerous machine, and the rules 
requiring extraordinary care of dangerous 
in^rumentalities do not apply to such a 
means of conveyance. Therefore the owner 
is not responsible for injuries wMch may 
be sustained by strangers from its careless 
and wrongful use while in the possession of 
another who is using it without his consent. 
Tlie owner of an automobile may keep it at 
a public garage, where it is possible for his 
chauffeur or others to obtain it without Ms 
authority, and in the event of their doing so 
he is not accountable to a person who may 
■be run over by it in consequence of the 
*ie&ligence of the driver, for it is not enough 
to show that the accident would not have 
occurred without the facilities afforded by 
the owner of the motor veMcle, or that the 
owner made it possible for another person 
to take out the machine without permission 
and operate it at pleasure. A servant has no 
implied authority to engage a stranger to do 
work on behs^ of Ms master so as to render 
the master liable for the stranger’s acts or 
defaults except in a case of necessity. Where 
a driver who was in charge of a bus allow- 
ed a tMrd person who did not have a licence 
to drive the bus without the knowledge of 
the owner, the owner could not he convieted 
and Ms licence could not be cancelled. 47 
O.L.J. 460=1928 0. 410. 




.. .. , t 11 in force, hold anv other licence except a licence 

^n accordance with the provisions of section 
14, or a dociunent authorising, in accordance with the 
rules made under section 92, the person specified therein to drive a motor 
vehicle. 

( 2 ) No holder of a licence shall permit it to be used by any other 


person. 

(3) Nothing in this section shall prevent a licensing authority having 
the juri.sdiciion referred to in sub-section (1) of section 7 from adding to the 
classes of vehicle which the licence authorises the holder to drive. 


7. f I) Any jKirsoii viho is not disqujiHfied under section 4 for driving a 
P ’ motor vehicle and who is not for the lime being 

' jcwice. disqualified for holding or obtaining a licence may 

apply to ihc licencing auihi^riit having jurisdiction in the area in whiclj he 
ordinaril}’ re.si<ies or carrie.s on business or, if the application is for a licence to 
drive as a paid emphiyee. In v\hich the employer reside;^ or carries on business, 
for the issue to him of a licence. 


r2) Every application under sub-section (1) shall be in Form A as set 
forth in ihe I'irsl Schedule, shall be signed by, or bear the thumb impression 
of, the applicanl in two places, and shall contain the information required by 
the form. 


feS) WTiere the application is for a licence to drive as a paid employee 
or to <Irive a transptjrt vehicle, or where in any other case the licensing autho- 
rity for reasons to be stated in wTiting so requires, the application shall be 
accompanied by a medical certificate in Form C, as set forth in the First Sche- 
dule, signed by a registered medical practitioner. 

(4) Every application for a licence to drive as a paid employee and every 
application for a licence to drive a transport vehicle shall be accompanied by three 
clear copies of a recent photograph of the applicant, 

f5) If, from the application or from the medical certificate referred to 
in sub-section f3), it appears that the applicanl is suflFering from any disease 
or disability specified in the Second Schedule or any other disease or disability 
which is likely to cause the driving by him of a motor vehicle of the class which 


Sm’ ♦>: SELEcrr Committed Kbport. — 
*Tho <*hangc in sub-olause O) is eonseqnen- 
fial oa Iho rtiniaaion of or!gia«al Hub'claase 
of clause* 4, We have added to sub- 
clause (i2) a provision allowing a Court to 
presume that a licence uaeil by a person 
other than the holder of thi» licence was so 
UHC*il witJi the consent of the holder, because 
We think that without this pn^vision this 
very prevalent improper pra<’^ice cannot be 
suc-cessfully checked. The new sub-clause 
(3) explicitly saves the power to add further 
classes of vehicle to those apeciiied in an 
existing licence, ' 

S®a 7, Oil, fl): iSeleot Commtttxr Rb- 
PORT.— «Thft insertion made is to facilitate 
the obt^ning of a licence by a person em- 
ployed in a place far from his ordinary re- 
sidence. It seems appropriate that he should 
be able to apply to the licensing authoritv 
0' the locality in which his employment lies." 

Ou (2).— W«l have omitted the word ^neft." 
(Meet Committee JSeport) 

Cl. rS).— The consensus of opinion 
of Provincial Governments is that medical 
certificates should be obligatory for all dri- 
vers other than owner drivers, and even 

authority 

Should be empowered to demanl a medicil 


certificate if he is not ssutisfied as to the ap- 
plicant’s general appearance of fitness. 
(Stafem>int of Objects avd Seasons,) 'WTe 
think a licensing authority which exacts a 
medical certificate should state ite reasons 
for the demand." (Seleet CommiHee Se- 
port,) 

Cu (4 ). — The consensus of cminion of 
Provincial Governments is that photographs 
should be submitted by these two dasses of 
applicants. (Statement of Objects and Sea- 
sons,) “By substituting “transport vehi- 
cle" for “public service vehicle" we Imve ex- 
tended the scope of the provisions of this 
sub-clause to vehicles nsed for the carriage 
of goods. The other diange made is sdf- 
explanatory." (Select Corrmittee Beport,) 

C*i.. (5). — “The diseases and disabilities 
which disqualify a person for obtaining a 
licence are set forth in the Second Schedule. 
We have accordixtgly tstobstituted a reference 
to this Schedule for the reference <to Porm 
C, We have also provided that o, person 
confronted vrith the danger of being hdd 
disqualified on the grounds mentioned in 
that Schwlule should have a right to appeal 
to a Medical Board before he is actually re- 
fused a licence." (Select Committee Se- 
port,) 
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he would be authorised by the licence applied for to drive to be a source of 
danger to the public or to the passengers, the licensing authority shall refuse 
to issue the licence: 

Provided that — 

(a) a licence limited to driving an invalid carriage may be is.cued to the 
applicant, if the licensing authority’’ is satisfied that he is fit to drive such a 
carriage, 

(b) the applicant may, except where he suffers from a disease or dis- 
ability specified in the Second Schedule, claim to be subjected to a test of his 
fitness or ability to drive a motor vehicle of a particular construction or design, 
and, if he passes such test to the satisfaction of the licensing authority and is 
not otherwise disqualified, the licensing authority shall grant him a licence to 
drive such motor vehicle as the licensing authority may specify in the licence. 

(6) No licence shall be issued to any applicant unless he passes to the 
satisfaction of the licensing authority the test of competence to drive specified 
in the T^rd Schedule, [or 

(b) where the application is made within twelve months from the com- 
mencement of this Act, he satisfies the licensing authority -that he was at the 
commencement of this Act the holder of a current licence granted under the 
provisions of the Indian Motor Vehicles Act, 1914, entitling him to drive a 
vehicle of the class or description which he would be entitled to drive under the 
licence applied for:] (Portions within brackets omitted by Act XX of 1942.) 

Provided that, where the application is for a licence to drive a motor 
cycle or a motor car, the licensing authority shall exempt the applicant from 
Part I of the test sp^ified in the Third Schedule if the licensing authority is 
satisfied that the applicant has previously held a licence to drive and has had 
not less than twelve months' recent experience of driving a motor cycle or a 
motor car, as the case may be: 

Provided further that where the application is for a licence to drive a 
motor vehicle (not being a transport vehicle) otherwise than as a paid employee, 
the licensing authority may exempt the applicant from * * ] tibe test 
specified in the Third Schedule if the applicant possesses a driving certificate 
issued by an automobile association recognised in this behalf by the Provincial 
Government. 

(7) The test of competence to drive shall be carried out in a vehicle of 
the type to which the application refers, and, for the purposes of Part I of the 
test, — 

(а) a person who passes the test in driving a motor car or a motor cab 
or a deliyery van shall be deemed to have passed the test for all of these vehicles ; 

(б) a person who passes the test in driving a light transport vehicle 
shall be deemed also to have passed the test in driving the vehicles referred to 
in clause (a) ; and 


LEG. BEE. 

1 Omitted by Act XX of 15)42, 


Cl. (6), — ^^‘Since the intention is that 
licences should be valid throughout British 
India, all applicants for new licences should 
paas the test specified in the Third Schedule 
in driving the class of vehicle specified in 
the application. An exception h made of 
existing licences under the Indian Motor 
Vehicles Act, 1914y as it would be impracti- 
cable to insist On their passing the driving 
te«t. The proviso will meet the case of ap- 
plicants particularly from overseas who have 
previously held licences granted in their own 
countries. {S^ettement of Objects and Itea- 
sons.) "The (diange made in cl. (b) is for 
the jpnrpose of avoiding hardfhip in cases 


where a licence issued upder the 1914 Act 
might have expired for lack of renewal. It 
would be unreasonable that an applicant in 
such a case should have to undergo a test. 
We have slightly amplified the condition to 
be satisfied by an applicant for a motor car 
licence before he can be exempted from the 
test: and we have made a provision similar 
to that contained in the Madras Motor Vehi- 
cle Buies for the acceptance of certificates 
g^ven by recognised automobile associa- 
tions.” (Stielect Committee Beport.) 

Cl. (7). — "The change made in sub- 
clause (o) ensures that the test for driv- 
ing a heavy transport vehicle will cover 
locomotives and tractors”. (Seteot Com- 
mittee Report.) 
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(c) a person who passes the test in drmng a hea\y transport vehicle 
shall l>e deemed also to have passed the test in driving any motor vehicle other 
than a motor cycle. 

(8) When an application has been duly made to the appropriate licensing 
authority and the applicant has batisfied such authority of his physical fitness 
and of his competence to drive and has paid to the authority a fee of five rupees, 
the licensing authority shall grant the apidicant a licence unless the applicant is 
disqualified under section 4 for driving a motor vehicle or is for the time being 
disfiualified for holding or obtaining a licence: 

Provided that ♦ *] a licensing authority may issue a licence to drive a 
motor cycle or a motor car notwithstanding that it is not the appropriate licensing 
authority, if the licensing authority is satisfied that there is good reason for the 
applicant's inability to apply tf» the appropriate licensing authority. 

8. < n Evcr\* licence, ’except a licence issued under section 14, shall be in 

Form I) as set forth in the First Schedule and shall 
F .nr. an.l of affixed thereto one of the signaitures or thumb 

licence. impressions given on the form of application for 

the licence and, in the case of a licence to drive as a paid employee or to drive 
a transport vehicle, one of the photographs referred to in sub-section (4) of 
section 7. 

(2) A licence shall specify whether the holder is entitled to drive as a 
paid employee and whether he is entitled to drive a public service vehicle and 
shall further be expressed as entitling the holder to drive a motor vehicle of one 
or more of the following classes, namely: — • 

(a) motor cycle, 

(b) motorcar, 

(c) motor cab, 

(d) delivery van, 

(e) light transport vdiicle, 

f f) heavy transport vehicle, 

(g) locomotive, 

(h) tractor, 

(i) road-roller, 

(j) invalid carriage, or 

f k) motor vehicle of a specified description. 

9. (I') Subject to any rules made by a Provin- 
Extent of validity of cial Government under sWsection (3), a licence 
licence. issued under the foregoing sections shall be effective 

* throughout British India. 


i Omitted by Act XX of 1942. 


Cl. (S). — have omitted the reference 
to ' residence in the last two lines of the 
dause preceding the proviso. The change 
made in clause 7 (1) would necessitate an 
alteration in any case, but the words are 
unnecessary sinee an application cannot be 
duly made except to the licensing authority 
specified in clause 7 (1). The other changes 
arc consequential on the omission: the ap- 
propriate authority being the authority 
specified in clause 7 (1)*\ (Seport of SeUit 
committee,) 

Sec. 8, Cl. (1). — "The words omitted in 
the flrsl line are superfluous in view of the 
definition of "Ucen<«”. The second change 
is consequential on the change made in 
clause 7 (4)*\ (Select Committee ISeport,) 

Cl. (2). — The necessity for these vaii- 
OttS dasm of licence is apparent. (J) 


covers the rare case of a man with some phy- 
sical disability, e.g., only one leg, who may 
be permitted to drive a very light car or one 
specially adapted for him. (fiftotemhat of 
Ohjeets and Seasons,) have indudsd 
road-rollers as a' separate class ijid:ead of 
leaving them to be covered by the erpjw 
Sion "motor vehicle of a specified descrip- 
tion^. (Select Committee SepOrtJ) 

9ec. 9, Cl. (1). — ^*There are varying opi- 
nio^ as to how far licences should have aU- 
India validity. One or two provinces are in 
favour of extending all-India validity to all 
licences including those to drive public 
service vehicles. On the o^er hand, one 
province would not all-India validity 

to a licence to drive a goods vehicle* One 
or two would like power to impose special 
restriction^ in special areas. The majority 
however feel that drivers 6f public service 
vehicles should be under stricter, snpeirvi- 
sion in view of their responsibility for the 
safety of the public. It is therefore' pro* 


Pli 
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(2) Subject, in the case of international driving permits issued in pur- 
suance of the International Convention relative to motor traffic concluded at 
Paris on the 24th day of April, 1926, or of any Convention modifying the same, 
to any rules made by the Central Government under section 92 and subject in 
any other case to the provisions of sub-section (4), a licence to drive a motor 
vehicle issued by a competent authority in any Indian State or in the French or 
Portuguese Settlements bounded by India shall, if the holder is ordinarily resi- 
dent in the State or Settlement in which the licence was issued, be valid through- 
out British India as if it were a licence issiued under this Act: 

^ Provided that such holder is not disqualified under any of tlie provisions 
of this Act for holding or obtaining a licence in British India. 

(3) A Provincial Government may, by rules made under section 21, — 

(а) provide that a specification entitling the holder of a licence lo drive 
a public service vehicle shall be made in the licence only by or under the autho- 
rity of the Regional Transport Authority constituted under Chapter IV, 

(б) regulate the submission of applications for such licences to the said 
authority, or 

(c) require as a condition of its validity in a province that a licence 
entitling the holder to drive a public service vehicle shall be counter-signed by 
a prescribed authority in the province. 

(4) If the Central Government is satisfied that licences issued in British 
India under this Act are not effective in any Indian State or French or Portu- 
guese Settlement bounded by India or are effective subject to unreasonable con- 
ditions or that like conditions and requirements to those imposed by this Act are 
not imposed in a reasonable degree upon the issue of licences in any State or 
Settlement as aforesaid, the Central Government shall, by notification in the 
official Gazette, declare that licences generally or any particular class of licence 
issued in any such State Or Settlement shall not be valid in British India. 


10. A licence issued under the foregoing sections shall, subject to the pro- 
P ^ visions contained in this Act as to the cancellation of 

urr ncyo icences.^ ^ licences and the disqualification of holders of licences 
for holding or obtaining licences, be effective without renewal for a period of 
twelve months only from the date of issue or last renewal. 


posed that licences to drive public service 
vehicles should by provincial rules only be 
valid in the province when endorsed to that 
effect, and that, in view of the stringency of 
the specified t^t for drivers, all-India vali- 
dity should be extended to all other forms 
of licences". (Stalteinent of O'bjectp 
BeasoTi^,) 

Oh, (2). — The position in respect of the 
validity of licences issued in States is 
diaotic. Most provinces have rules extend- 
ing validity to licences issued in States 
specified in a schedule to the rules but thei^e 
have not been uniformly amended and fre- 
quently differ in consequence. It is pro- 
]^sed therefore that licences issued by 
States to 7^0 residents should gene- 
rally be valid. (Statement of Objects and 
Reasons.) 

Cl. (3). — The general opinion is that 
while the licensing authority should judge 
as to a person’s competenxse and phy^cal 
fitness to drive, the tran^ort authority in 
the discharge of its specif responsibility 
for ..the control of public service vehicles 
should have the final say as to the persona 
by whom such vehicles should be driven, 
iniere is however some diffeieace of. opinion 
PtftCMd-l — 115 


in this matter, and it is therefore left to the 
rule-making powers of Provincial Qovem- 
ments. (StateTnent of Objects and BeOr 
sons,) 

Select Committee Eeport. — have 
recast this clause in order to secure t^t 
there shall be reciprocity in connection with 
the recognition in British India of licences 
issued outside it. Por this purpose we have 
provided that the privileg^e of having ite 
Hcences recognised as valid in British India 
may be withdrawn from any State or Terri- 
tory if it is found that^ the recognition is 
not mutual, or that the issue of licences in 
that State or Territory is not adequately 
controlled. In consequence of these changes 
the references in sub-clauses (2) and (3) to 
controlling rules to be made by the Provin- 
cial Government, and to prescribed condi- 
tions have been removed. The other small 
changes of wording and arrangement made 
in sub-clause (3) are drafting changes 
only”. 

Sec. 10: Select Committee BtBOBX . — 
‘‘The added words make it clear that a 
renewal of a licence operates oaly for twelve 
months.” 
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ii, I'l f A:;v licL'n-ing authority may on appli- 
uf j'iau.ir. cation luaJr- to ii rcacv.' a licence issued under the 

jiro\’is?oiis of this Act. 

<2j ^Vn application f<»r the renewal of a licence shall be made in Form T* 
as set forth in the First Schedule and shall crmlain the declaration required by 
that form : provided that where the applicant does not or is unable to subscribe 
to the said declaration the provisions of sub-section I 5) of section 7 shall apply. 

The fee payable for the renewal of a licence shall be three rupees, 
if the application for renewal is made previous to. or not more than fifteen days 
subsequent to, the date on which the licence is due to expire and shall be five 
rupees in any rjthcr case, unless the licensing authority is satisfied that the holder 
was prevented by goo<l cause from applying for the renewal of the licence with- 
in fifteen <lays after its expiry. 

t4) When the autliority renewing the licence is not the authority which 
issued the licence, it shall intimate the fact of renewal to the authority which issued 
the licence. 

12. Notwithstanding anything contained in the foregoing sections, a licen- 

sing authority may at any time revoke a licence issued 
Revocation of licence on qj. jwuJre, as a condition of continuing to 

|Tounds of disease or <hs- licence, the holder thereof to furnish a 

fresh medical certificate in Form C as set forth in the 
First Schedule signed as required by sub-section (3) of section 7, if the licen- 
sing authority has reasonable grounds to believe that the holder of the licence 
is, by virtue of any disease or disability, unfit to drive a motor vehicle. 

13. (1) Where the licensing authority refuses to issue or revokes or re- 

fuses to renew any licence, it shall do so by an order 
Orders refusing or re- communicated to the applicant or the Holder, as the 
ai>peas giving the reasons in writing for such 

(2) Any person aggrieved by the refusal of a licensing authority to grant 
or renew a licence or by the revocation of a licence may, within thirty days of 
the service on him of the order of such refusal or revocation, appeal to the pre- 
scribed authority, who shall decide the appeal after giving the licensing authority 
an opfuirfunity of being heard, and the decision of the appellate authority shall 
be binding <in the licensing authority. ^ 

11. — “A uniform renewal fee is Sml February, 1941. On 13th June, 1941, 
necessary, f’rovisjon Is made for the rone- a complaint was filed against Mm under sec. 
wal at. brdinsiry rates, of an expired licence 11 (3) read with sec. 112 of the Act and 
by a person wiio. for example, has been ill convicted, Seid, that though the acetused 
for a sustained period or out of India on could not claim renewal except for one year 
long leave and so gcnuinoly unable to re- from the date of application, the licensing 
new his licence in time’’. (S/atement 0 f authority having issued him a renewal as 
OhJrcU and Sriistmit,) from 2nd February, 1941, there was an 

Cn. (1): Ria^ORT OP Committee. — effective licence on the date of the alleged 

"Tho added words are intended to secure offence and hence he was not gMlty. 201 
that licences under the superseded law will I.C, 770~15 B.B. 121=43 CrX-J. 778=44 
no*- be renewed, but will be replace*! by Bom.L.R. 449=A.IJ&. 1942 ]tom. 216. 
licences issued under the new Act” Sec. 12. — The change made by the Sdeet 

Ou (3). — ^We Mive allowed -a more gener- Committee is merely a dradPting improve- 
ous period of grace after the expiry of a ment. (Select Cmmittee Report.) 
licence. "(Seleci Committee SeportJ) Skc. 13. — Sub-clause (2) provides the 

Sec. 11 ^3) has nothing whatever to do necessary cheek upon irregular or arbifcrwy 
with the effectiveness of the licence. It use of power by licensing authoiffcies. 
merely enables a licensee to obtain his (Staternff^t of Objects and Ssasons:) 
licence at a lower rate, if he applies within Sei.ect Committee Report. — ^“We have 
fifteen days of the ox^ration of his old li- inserfetl a period of limitation for the mak- 
cencp. Accused, a motor driver, had a 'mg of an appeal. We have also removed 
driving licence which expired on 2nd Feb- the reference to District Magistrates and 
ruary, 1941. On 17th February, 1941, his Presidency Magistrates as appellate autbori- 
lic^nee wiis 'examined and was found to have ties, and* have provided that the appi^fe 
expired. On the some day, however, he got authority should be determined by tne Pr^ 
a renewal of his licence with effect ^wm vineial Government''. 
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(3) The order of a licensing authority shall, unless the appellate autho- 
rity, conditionally or unconditionally, directs otherwise, be in force pending the 
disposal of an appeal under sub-section (2). 

14. (1) The authority specified in Part A of the Fourth Schedule may 
grant licences, valid throughout British India, to per- 
Licences to drive motor who have completed their eighteenth year to drive 

vehicles, the property of motor vehicles which are the property ^[or for the 
the Central Government, time being under the exclusive control f of the Central 

Government 

(2) A licence issued under this section shall specify the class or classes 
of vehicle which the holder is entitled to drive and the period for which he is so 
entitled. 


(3) A licence issued under this section shall not entitle the holder to 
drive any motor vehicle except a motor vehicle which is the property '[or for 
the time being under the exclusive control] of the Central Gkivernment. 

(4) The authority issuing any licence under this section shall at the 
request o'f any Provincial Government furnish such information respecting any 
person to whom a licence is issued as that Government may at any time require. 

Power of licensing an- 15. (1) If a licensing authority is satisfied after 

thority to disqualify for giving him an opportunity of being heard that any 
holding a licence. person, 

(a) is a habitual criminal or a habitual drunkard, or 


(6) is using or has used a motor vehicle in the commission of a cognisa- 
ble oiffence, or 

(c) has by his previous conduct as driver of a motor vehicle shown that 
his driving is likely to be attended with danger to the public, 
it may, for reasons to be recorded in writing, make an order disqualifying that 
person for a specified period for holding or obtaining a licence. 

(2) Upon the issue of any such order a person affected, if he is the holder 
of a licence, shall forthwith surrender his licence to the licensing authority flak- 
ing the order, if the licence has not already been surrendered, and the licensing 
authority shall — 

(a) if the licence is a licence issued under this Act, keep.it until the dis- 
qualification has expired or has been removed, or 

(J) if it is not a licence issued under this Act, endorse the disqualifica- 
tion upon it and send it to the licensing authority by which it was issued. 

(3) Any person aggrieved by an order made by a licensing authority 
under Ais section may, within thirty days of the receipt of the order, appeal 
to the prescribed authority, and such appellate authority shall give notice to 
the licensing authority and hear either party if so required by that party and 
may make such inquiry into the matter as it thinks fit An order made by any 
such appellate authority shall be final. 


XiHG". HRjR*. 

1 Inserted by Act of. 1942. 


Sec. 14. — The iatentloxL of this is to con- 
tinne and legnlarise. the present arrange* 
ipent under whidh Anny and Air Force 
drivers are licensed by Army and Air Force 
authorities. This is done at present by a 
long>srtanding agreement with Provincial 
Governments, who have tacitly accepted the 
arrangement or formally granted exemption 
under sec. 13 of the existing Act of 1914. 
The holders of these licences will however 
be subject to the ordinary law (including 
punishment by Courts, suspension and en- 
dOTsement licence) and in addition will 


not l>c enabled by the licences to drive any 
vehicle other than one owned by the Central 
Government, (Statemefit of Olfjeots and 
Baaaons.) 

Sec. 15. — ^This repeats, in a form ampM* 
ed to meet present requirements, the provi* 
Mon in sec. 18 (1) of the old Act of 1914. 
(Sfaement of Objects and Beasom,) 

Select Committee Report. — ‘‘Tbe clause 
has been recast, so as to state specifically 
the reasons for which a disqualificatina 
under this section may be ordeiw, and the 
power of disqua.lificatlon has been given to 
the licensing authority instead of to tibe 
Provincial Government. A ri|^ of appeal 
against any such order is also 
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Powei Ilf 

Transjiort Authority 1 
di»iua3if\ . 


16. n) A Regional Transport Authority constituted under Chapter IV 

may for i'i he rt*cordt;d in writing and sub- 

j'X: in any prescribed conditions declare any person 
disquaiilied, fur a specified period, for holding or ob- 
taining <i license to drive a public service vehicle in 

the province. 

(2) Any person aggrieved by an order of a Regional Transport Authority 
made under suI)-section f 1) may within thirty days of the receipt of intimation 
of such order appeal against the order to the* prescribed authorit}-. 

17. (Cf. Eng. Act, Ss. 6 and 7.) (1) Where a person is convicted of an 

offence under this a\ci, or of an offence in the com- 
mission of which a motor vehicle was used, the Court 
by which such person is convicted may, subject to the 

provisions of this section, in addition to imposing any other punishment authoris- 
ed by law, declare the person so convicted to be disqualified, for such period as 
the Court may specify, for holding any licence or for holding a licence to drive 
a particular class or description of vehicle. 

(2) A Court shall not order the disqualification of an offender convicted 
for the first or second time of an offence punishable under section IIS. 


Power of Court to dis- 
qualify. 


Sec. 16. — '^Traasport authorities axe res- 
ponsible for seeing that public £<^rvice veM- 
cles are run in the best interests of and to 
the safety of the travelling public. It 
seems only reasonable thorefore that they 
should have a deciding word as to the per- 
sona by whom public service vehicles are 
driven^’. {Stt^ement of Objects and Kea- 
sons,) 

Beport or SeiiEct CoJOfiTTEB.—'^We have 
provided that reasons are to be stated for 
a disqualification made under this clause^ 
and tliat the disqualification shall be for a 
sp«'jfi(Ml period only. We have also provid- 
ed for an appefd’\ The practice of issuing 
,sunjniiin.s un(l**r sec. 36 of the clmxging the 
accascii merely with an offence under that 
scuriun without indicating the nature of 
the charge against him, should be condemn- 
ed. ^Mn»re such a summons was issued to 
the accused and the case itself w'as taken up 
before the date fixed and the accused was 
not granted time to produce his defence, 
his conviction is not legal and is liable to be 
set aside. l.L.B. (11*40) Lah. 678=AJ,B. 
1941 Lah. 314. On this section, see also 
1941' Lah. 422; 3941 liangX.B. 587. 

Sec. 37.— **Soiae Provincial (loverniuents 
have made rules under see. 18 (1-A) of the 
Indian Motor Veliicles Act, 1934, delegat- 
ing to licensing authorities power to suspend 
or cancel licences. Since disqualification is 
a severe punishment it is considered more 
sattefactory to leave its infliction to the 
decision of the Court, after a proper trial. 
The offences ithemaelves, however, are 
grouped in two categories: those for which 
disqualification should be obligatory, and 
ihose for which disqualification may be left 
to the discretion of the Court" (Sfatewssiit 
of Objects and Seasons,) 

Select Committee Beport.— «The words 
omitted from sub-clause (1) we consider to 
be unnecessary, and to be dangerously wide. 
The verbal change in sub-clausee (2) and 
(3) is- for clarity only. We have omitted 


sub-clause (4). We consider that it would 
be unfair thus to penalize the driver of an 
uninsured vehicle in many cases, as the 
primary responsibility for insuring the vdii- 
cie rests on the owner. We have also omit- 
ted sub-clause (9) which applied the provi- 
sions of this clause to abetments of certain 
offtixiocs. By our amendment of sub-clause 
(10; wy have deprived the Appellate Court 
of power to make an order of disqualifica- 
fi<»n which the lower Court did not see fit to 
mako’\ 

Degree op Care required of Operators. — 
Alrhough automobiles are comparativ^y 
new in use, there is nothing novel in the 
principles of law to be applied with respect 
to Travel in them on the highways. The 
general principles applicable to the use of 
all vehicles upon public highways apply to 
automobiles and may be summarised in the 
statement that a driver must use that degree 
of care and caution which an ordixu^y 
careful and prudent person would exercise 
under the same circumstances. The right 
of the driver of a horse and that of the 
driver of a motor vehicle to use the high- 
way are equal, and each is equally restrict- 
ed in the exercise of his rights by the cor- 
responding rights of the other. 3Sach is re- 
quired to regulate his own use by the obser- 
vance of ordinary care and caution to avoid 
receiving injury, or inflicting injury upon 
tlie other. The degree of care required in 
the use and operation of an automobile up- 
on the streets of a city depends not only 
upon the condition of the streets, but also 
upon the dangerous character of the machine 
or vehicle, and its Habillly to do injury to 
others lawfully using sudi streets. The 
more dangerous its character, the greater is 
tJie degree of care and^ caution required in 
its use and operation.' The duty of care 
urhich an operator of an automobile is 
bomid to exercise is commensurate with the 
rhfle of injury to other vcMdes and pedes* 
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triaBS on tlie road; and this risk of injury 
considered to be as ^eat as, if not 
greater than, the risk of injury to vehicles 
and pedestrians travelling on and across 
streets upon whi(^ street cars are operated 
by electric power. 

In the application of these principles con- 
ditions frequently arise under which conduct 
amounting to reasonable care in the case of 
a light and slow moving wagon does not 
amount to proper and necessary care in the 
operation of a heavy and rapidly moving 
automobile. All operators of motor vehi- 
cles in addition to exercising reasonable care 
and caution for the safety of others who 
have the right to use the highways must 
whatever the rules and statute require 
whenever the conditions therein referred 
to arise; and a failure to comply with regu- 
lations imposed by law or ordbiance may, in 
itself, constitute negligence and render the 
operator liable for consequential damages. 
Nevertheless, if the driver of an automobile 
complies with all the requirements of a 
statute regulating the operation of motor 
vehicles, he may yet be liable for the failure 
to exercise ordinary care to avoid injury to 
another traveller on the highway. 

Anticipation op Peesbncb op Otbdbes. — 

It is part of the duty of an o]^erator of a 
motor v^ele to keep his machine always 
under control so as to avoid .collisions with 
pedestrians and other persons using the 
highway. He has ho right to assume that 
the road is clear, but under all circum- 
stances and at all times he must be vigilant 
a,nd must anticipate and expect the presence 
of others. Accordingly, the fact that be did 
not know that any one was on the highway 
is no excuse for conduct which would have 
amounted to redde'seness if he had known 
that another vehicle or person was approach- 
ing. Drivers of motor vehicles must be 
specially watchful in anticipation of the 
presence of others at places where other 
vehicles are constantly passing, and where 
men, women, and children are liable to be 
crossing, such as comers, at the inter-section 
of streets, or near street cars from which 
passengers may have alighted or may be 
about to alight, or in other similar places or 
situations where people are likely to fail to 
observe an approaching automobile. It will 
be the duty of the driver of an automobile, 
when he has occasion to turn the comer of 
a street, to slow down the machine in anti- 
cipation of the presence of persons in the 
highway at the street crossing. The duty to 
anticipate the presence of others applies to 
private lanes whidi are open to the public 
use, and reasonable care must be taken in 
operating an automobile in' such a lanH, os 
not to injure even a person whb, as a mere 
licensee, may be drivi^ a horse and carri- 
age' through the lane as a short cut between 
two highways. 

PlOESUMmON THAT OTHERS WIUCi EXBR- 
oiSE DDE CARE. — ^The duty of care’ between 
persons using the highway id mutual, and 
each person may assume that others travel- 
ling on the hi^way will comply ^with this 


obligation. Hence a pedestrian has a right 
to Riisume that the driver of an automobile 
will exercise proper caution in approaching 
crossings, and that he will not turn a sharp 
comer and run without warning against a 
person travelling on foot. In like manner a 
person operating an automobile has the right 
to act upon the assumption that every per- 
son whom he meets will also exercise ordi- 
nary care and caution according to the cir- 
cumstances, and will not negligently or 
recklessly expose himself to danger, but 
rather make an attempt to avoid it; but 
when an operator of a motor vdiide has 
had time to realize, or by the exercise of 
a proper care and watchfulness should 
realizes that a person whom he meets 
is in a somewhat helpless condition 
or apparently unable to avoid the approach- 
ing niachine^ he must exercise increased ex- 
ertion to avoid a collision. A person can- 
not always rely upon another to use his ut- 
most effort to escape from a place of dan- 
ger, and if the driver of an automobile sees 
another in danger of being run down, he 
should not rely on the otW’s alertness in 
getting out of the way, but he must slacken 
speed and if necessary stop. 

Ddtt op Pedestrians.— It is .the duty of 
a pedestrian, travelling in public streets of 
the city, reasonably to exercise for his per- 
sonal safety the faculties with which he is 
endowed by nature, for self-protection, and 
a person is not entitled to v^k the streets 
with closed eyes and inattentive mind. 

Duty as to Riders on Bicycles.—A per- 
son operating an automobile and one riding 
a bicycle owe to each other the duty to use 
reasonable care to avoid collision. A bi- 
cycle rider must be vigilant under all cir- 
cumstances and keep a proper lookout for 
automobiles. 

Duty as to Priohtened Horses.— 'When- 
ever a person operating an automobile 
knows, or in exercise of orfinary care should 
know, that his machine is frightening the 
horse of an approadiing team and that his 
further process will increase the peril of 
the persons in the carriage, it is Ms duty, 
apart from the provisions of any statute, to 
take such steps for their safety as ordinary 
prudence may suggest, including the mode- 
ration of his pace, or, when necessary, the 
stopping of automobile especially when he 
has received a signal requesting Mm to stop. 
(See sec. 86). As a matter of prudence and 
ordinary caution, at the indication of a 
horse becoming alarmed the person in diarge 
of a motor veMcle must go as far as practi- 
cable to the side of the road and reiuain 
stationary until the horse has passed. It is 
the duty of the driver of an automobile to 
stop it when a horse or other animal he- 
comes frightened, or shows that it is about 
tu become frightened, by the approach of 
the motor vehicle, and the failure to stop 
upon the signal as required by statuto is us- 
ually regarded as n^ligence. However, it 
is sometimes considered necessary that a 
signal be actually made' ijk order'io estUbliBh 
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A Coun shall onkr th«.- disqualificaTion of an offender convicted of 
an punishaMe imdrr 117. and such disqualilicalfon shall be for a 

f>eric«! f>l not less lhaii -ix luonthc 

(4'| A Court shall orfk-r ?ho fii’^riiiaiiiicaiion oi an offender convicted of 
an offence afjaiiisl the plo\^^ions ipf clause i c'l of sub-section fl ) of section 87 
or of section 8^*, an*i stuli di-rpi;Jij 2 cati‘jn ^hall be for a period of noi less than 
one month. 

f5^ A Court sliall for s])ccial rea>ons to be recorded in writing it 

thinks fit to or ler otherwise, order the disf|ualification of an offender — 

ftrl who having hveii convicted of an offence punishable under section 
116 is again cirtn jrted of an offence punishable under that section. 

fM who i*- coinicTed f»f an offence punishable under section 120, or 
f'e) who IS convicted of an offence punishable under section 123: 
fV( Aided that the period of dist|ualification shall not exceed, in the cases 
referred to in clauses (a^ and (h), two years, or, in the case referred to in clause 
( c h one year. 

A Court ordering the disqualification of an offender convicted of an 
ofieiuv punishable under section 116 may <lirect that the offender shall, whether 
he has previr»ush' passed the test of competence to drive specified in the Third 
Schedule or not, remain disqualified until he has subsequent to the making of 
the orxier <»f . disqualification passed that test to the satisfaction of the licensing 
authority. 

( 7 ) The Court to which an appeal lies f rw any conviction of an offence 
of the nature specified in sub-section (11 may setjiside or vaiy- am- order of 
disqualification made by the Court below, and the Court to which appeals ordi- 
narily lie from any Court may set aside or vaiy any order of disqualification made 
by that Court, notwithstanding that no appeal lies against the conviction in 
cnnnectioti with which such order was n.ade. 

18. fl1 A person in respect of whom any disqualification order is made 
shall be debarred to the extent and for the period 
Kffcct <»f /b^qualificatioii specified In such order from holding or obtaining a 

licence and the licence, if any, held by such person at 
the date of tlte nnler shall cease to be effective during such period. 


a i-n.s*' <'i’ n**5;ligen«*t'. TIio <!egw uf care 
nvpnnwl In tin* as** of mo*nr app^jars 

to b*»tw^vn that r^uiml 

in the uatoiu^ibiles ami of bif‘y»*les- 

Tho tiporntor of a motor eyelf np«)n the 
atrppfs of a city tm nnnuired to nntiripnte 
that fi horjws •will bi* rriffhtene^I at hia cycle, 
although if is his <lu1y to stop the machine 
when he (liscoverei tliat the horse is frighten- 
ed by it anti likely to g'^t beyond controL 
When^ the accused had been driving cars re- 
gularly for about 13 years and had obtain- 
ed a large number of good cerritieates from 
a variety of masters, and where he had 
never before had a conviction for bad driv- 
ing, held, that the verdict tliat he was unfit 
to hold A licence l)ecause he was a good 
driver was ridiculous in view of Ma record 
and must be cancelled- 88 I.C. 998=23 A, 
L.,T. 790=26 Cr.L.J. 1254=A.X.R. 1925 AIL 
798. The general rule is that the fine im- 
posed on an accused person should not 
excessive, having regard to his pecuniary 
means. The best way to stop dangerous 
driving by persons, who earn their livelihood 
by <iriving motor vehides, is for the Court, 
on conviction of the offender, to exercise its 
perwem under which wwh Conrt '^bfOl cause 


particulars of the .conviction to be endorsed” 
on any licence held by the accused, and may 

( 1) <‘an(*el or suspend That licence, or cvesn 
(2^ declare the accused disqualified for ob- 
Ta'nlng a licence either permanently or for 
Fu<*h period as it thinks fit. The exercise of 
that power will have a very deterrent effect, 
especially in the case of persons who earn 
their livelihood by driving motor vehideis. 
26 Cr.L.J. 15.36=27 Bom.L.B. 1056=A.IJ». 
1925 Bom. 526. 

APPEAIt-OrDER of niSQUAUFIOXTION— -I f 
pi’NiSHsniiNT, — An order of disqualification 
for, holding a driving b'eence which is pass- 
efl on conviction under secs. 78, 86 and 116 
of the Motor Vehicles Act in addition to sen- 
tences of fine amounting to Bs. 45 in ally 
cannot be regarded as a punishment. 'The 
punisbmen* which has to be specified under 
sec. 367 C2). Cr. P. Code, cannot indude an 
onler of disqualification for holding a 
licence. Hence no appeal lies in such a 
case. 57 L.VT. 469= (1944) 2 152. 

Src. 18.— The change made in sub-clause 

(2) bv the Select Committee transfers to the 
Appellate Court .the power to stay an order 
of disqualification pending appeal. In sub-' 
clause (3) we have removed the reference 
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(2) The operation of a disqualification order made under section 17 shall 
not be suspended or^ postponed while an appeal is pending against such order 
or against the conviction as a result of which such order is made, unless the appel- 
late Court so directs. 


(3) Any person in respect of whom any disqualification order has been 
made J^ay at time after the expiry of six months from the date of the order 
other authority by which the order was made, to remove 
the disqualification : and the Court or authority, as the case may be, may, having 
regard to all the circumstances, either remove or vary the order of disqualification : 

Provided that where an application has been made under this section a 
second application thereunder shall not be entertained before the expiry of a fur- 
ther penod of three months. ' 

19, (Cf. Eng. Act, S. 8.) H) The Court or authority making an order 

Endorsements. disqualification shaH ^dorse' or cause to be 

^dorsed upon the licence, if any, held by the person 
disqualified particulars, of the order of disqualification and of anv conviction 
of an oflFence in respect of which an orde** of disqualification is made; and 
particulars of any removal or variation of an order of disqualification made under 
sub-section (3) of section 18 shall be similarly so endorsed 

(2) A Court by which any person is convicted of an offence specified in 
the Fifth Schedule shall, whether or not an order of disqualification is made in 
respect of such conviction, endorse or cause to be endorsejJ particulars of such 
conviction on any licence held by the person convicted. 

(3) Any person accused of an offence specified in the Fifth Schedule 
shall when attending the Court bring with him his licence if it is in his posses- 
sion. 


20, (Cf. Eng, Act, S. 8.) H) An endorsement on any licence shall be 
transferred to any new or duplicate licence obtained 
by the holder thereof until the holder becomes entitled 
under the provisions of this section to have a licence 
issued to him free from endorsement. 

(2) Where a licence is required to be endorsed and the licence is at the 
time not in the possession of the Court or authority by which the endorsement is 


Transfer of endorsement 
and issue of licence free 
from endorsement. 


to be made then — 

(a) if the person in respect of whom the endorsement is to be made is at 
the time the holder of a licence, he shall produce the licence to the Court or 


to conduct of the person disqualified subse- 
quent to the order of disqualification, leav- 
ing tbe decision to he based on general cir- 
cumstances of which such conduct might be 
one* (Select Committee Sepoi^). 'Tn order 
to secure a reasonable measure of uniformity 
ifL respect of the endorsement of licences, the 
offences in respect of which the Courts shall 
be bound to endorse licences are specified in 
the Fifth {Schedule. Licences will therefore 
invariably be endorsed by the Courts', for 
these offences and hy the Courts or other 
competent authority in respect of any period 
of disqualification. The t)ffence5 specified 
in the Schedule will be those in respect of 
which endorsement is kieciessJary. Other 
offences not specified will be of a technical 
nature and, although no specific provision is 
made, the intention is that they should not 
be endorsed.” (StiMeTnewts of Ohj\pcts and 
'JRMfone\ 

Sec. 20. — ‘Tn order to secure uniformity 
in respect of the issue of a dean licence 
after three years’ clean driving, in confor- 
mity with the views expressed by the majo- 


ritv of Provincial Governments, it is propo- 
sed that in the Schedules specifying offences 
convictions in respect of which are to be en- 
dorsed on licences, shall be divided into tw6 
parts — ^Part A will contain the more serious 
offences, endorsements in respect of which 
should never be expunged and must be re- 
peated on any new licence issued^ and Part 
B will specify the offences the endorsements 
in respect of which can be expunged after 
three years’ clean period of driving. Thus, 
in the event of any person being prosecuted 
for au offence under this Act, his licence 
will furnish a record of all previous convic- 
tions of a serious nature as well as recent 
convictions of a less serious nature, and up- 
on demand by the prosecution for the dis- 
qualification of ,the holder the Courts may 
normally be expected to disqualify a habi* 
tual offender. The power of licencmog au- 
thorities to disqualify will therefore not be 
ns necessary as it is held to be afc present.” 
(Statements of Ohjeats and 
Select Committbe Keport,— '^The change 
made in sub-clause (3) Kberalisee the provi' 
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authority within five clays, or such longer time as the Court or authority may 
fix, or 

i^) if, not being then the holder of a licence, he subsequently obtains a 
licence, he shall within five days after obtaining the licence produce it to the 
Court or authority ; " 

and if the licence is not produced uiihin the time specified it shall on the expir- 
ation of tuch time be of no effect until it is produced for the purpose of endorse- 
ment, 

f3) A person who-^e license has teen endorsed shall, if during a conti- 
nuous period of three years since the last endorsement was made no further order 
of endorsement ha-^ bt-en made against him, be entitled, on surrendering his 
licence and on pajuient of a fee of five rupees, to receive a new licence free 
from all endorsements. Tf the endorsement was only in respect of exceeding a 
speed liiiiit, he shall be entitled to have a clean licence issued on the expiration 
of one year fn>m the date of the order: 

Provided that in reckoning the said period of three years and one year, 
rei 5 >ectively, any period during which the said person was disqualified for hold- 
ing or obtaining a licence shall be excluded. 

f 4) When a licence is endorsed by or an order of endorsement is made by 
any Court, the Court shall send particulars of the endorsement or order, as the 
case may be, to the licensing authority by which the licence waa last renewed and 
to the licensing authority which granted the licence. 

(5) Where the holder of a licence is disqualified by the order of any Court 
for holding or obtaining a licence, the Court shall take possession of the licence 
and forward it to the licensing authority by which it was granted or last renew- 
ed and that authority shall keep the licence until the disqualification has expired 
or has been removed and the person entitled to the licence has made a demand 
in writing for its return to him: 

Provided that, if the disqualification is limited to the driving of a motor 
vehicle of a particular class or description, the Court shall endorse the licence to 
this effect and shall send a copy of the order of disqualification to the licensing 
authority by which the licence w'as granted and shall return the licence to the 
hokler. 

( 6) Where on an appeal against any conviction or order of a Court which 
has been endorsed on a licence, the appellate Court varies or sets aside the con- 
victi<>n order, the appellate Court shall inform the licensing authority by 
which the licence was last renewed and the licensing authority which granted 
the licence, and shall amend or cause to be amended the endorsement of such 
conviction or order. 

21, fl) A Provincial Government may make 
Power to make rule*;. rules for the purpose of carrying into effect the provi- 

si(ms of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for — 

(o) the appointment, jurisdiction, control and functions of licensing 
authorities and other prescribc<l authorities ; 

[(ft) the conduct and hearing of appeals that may be preferred under this 
Chapter, the fees to be paid in respect of such appeals and the refund of such fees : 

Provided that no fee so fixed shall exceed two rupees:] (Substituted by 
Act XX of 1942] ; ^ 

sions of thp sub-«laiise„^ and follows the pro- ed in sec. 7 (5), to make rules for periodical 
visions of the English law. The changes made medical examination of drivers of public 
in tfub-clauses (4) and (6) are little more service vehicles and replaces it by a power 
than formal, and are self-explanatory.’'— to make "rules for the medical examinatiou 
(JS^lerf Committee Seport), of drivers generally. The other dumges 

Sec. 21: Sblkct COMMiTTiaE Eeport,— made are aimed at maKng explicit pim- 
"The change made ?» Cl. (d) of sub-Cl. (2) sion for certain additional matters requixi^ 
removes the power, which we considered un- to be prescribed.” - 

necessary in view of the provislcniB eontain- 
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(c) the issue of duplicate licences to replace licences lost, destroyed or 
mutilated, the replacement of protographs which have become obsolete, and the 
issue of temporary licences to persons receiving instruction in driving, and the 
fees to be charged therefor ; 

(d) the conditions subject to which a Regional Transport Authority may 
diSkjualify a person for holding a licence to drive a public service vehicle;' 

(e) the medical examination and testing of applicants for licences and of 
drivers and the fees to be charged therefor; 

[ (f) the exemption of prescribed persons, or prescribed classes of persons 
from payment of all or any of any portion of the fees payable under this Chanter 
(Substituted by Act XX of 1942;) 

(p) the granting by registered medical practitioners of the certificates 
referred to in sub-section (3) of section 7; 

(h) the communication of particulars of licences granted by one licensing 
authority to other licensing authorities ; 

(i) the control of schools or establishments for the instruction of drivers 
of motor vehicles and the acceptance of driving certificates issued by such schools 
or establishments as qualifying the holder for exemption from Part I of the test 
specified in the Third Schedule ; 

(/) the exemptions of drivers of road-rollers from all or any of the 
provisions of this Qiapter or of the rules made thereunder; and 

(1) any other matter which is to be or may be prescribed. 

CHAPTER III. 

Registration of Motor Vehicles. 

22. (1) No person diall drive any motor vehicle and no owner of a motor 

vehicle shall cause or permit the vehicle to be driven 
Necessity for registra- public place or in any other place for the 

^ purpose of carrying passengers or goods unless the 
vehicle is registered in accordance with this Chapter and the certificate of regis- 
tration of the vehicle has not been suspended or cancelled and the vehicle carries 
a registration mark displayed in the prescribed manner. 

(2) Nothing in this section shall apply to a motor vehicle while being 
driven within the limits of jurisdiction of one registering authority to or from 
the appropriate place of registration for the purpose of being registered under 
section 23, 25 or 39 or to a motor vehicle exempted from the provisions of this 
Chapter while in the possession of a dealer in motor vehicles. 


Sec. 22. — Cf, Indian Motor Vehicles Act, 
1914, sec. 10. Sub-OL (2) nsnally appears 
at present in provincial rules. (Statemevft 
of Objects and Seasons.) 

Eeport of Select Committee. — ^<T lie 
change made in sub-Gl. (1) has the effect of 
bringing within the scope of this danse 
vehicles used for the carriage of passengers 
or goods in such areas as privately owned 
mill areas, tea gardens, and mine areas to 
which we think it is desirable that the provi- 
sions regarding registration shodd extend. 
The change made in sub-Cl. (2) is intended 
to make it impossible for a person residing 
upcountry to drive an unregistered car for 
long distances from a port.’' 

Licencing of Motor VimoLES. — ^The 
identification of automobiles by a system of 
licencing and the requirement that eadi 
.machine must carry a registration number 
conspicuoudy displayed is one of the pre- 
cautions taken to reduce the danger of !n- 
jungr to pedestrians 'and other travdlers from 
the careless management of automobiles, and 

bsi. C M.-I— 116 . 


to furnish a means of ascertaining the iden- 
tity of persons violating the laws and ordin- 
ances regulating the speed and the opera- 
tion of machines upon the highways. Ee- 
gistration laws appl^g to motor vehicles 
g^eraUy include almost aU kinds of vehi- 
cles propelled by mechanical power. Motor 
cycles are also generally included. The 
legislature has enacted rules requiring every 
automobile to be registered and to display a 
registration^ number in such a manner that 
it may be plrinly visible, and prohibits the 
operation of an automobile in a street or 
other public place unless it complies with 
such regulations. The licence which is issued 
at the time of registration of a machine is 
sometimes to the operator, and in other in- 
stances to the owner of the machine* and 
occasionally to both. The busisess of 
rating a motor vehicle is one which the le^ 
lature regulates in all its details. As an in- 
cident to the enforcement of a S}ytem of 
registering and licencing motor vehicles the 
state or mTinicipaUty exacts a fixed fee upon 
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23. M o 'M Subject to the pmvisions of secthm 25 and section 39, every 
owner of :i inolor whiclt 'hall oan.'e the vehicle to be 


where to 


the vehicle \> normally kept. 

leg. TtEP. 

i()mhri‘<l hv Art “XX fif irG‘2- 


re;^i>ten‘d !»}' a fc;'i’?ttr!ng authority in the province in 
wJiich he* the re«?i<lcnce or place of business where 


rll<* ifWUinjJT of UVA i^LUr^rtM 

.nte uhuhIIt ns* ri -f i!t* 

fci'H Jinil nfii as t.'i'ifv. 

THK ri:*»rKii WAT **'•' 

'rnK RKoismi nf Vnn»’i.3.s w**ahi U 

either tluit thr it ^'ir ho pr*- 

hy Si pr 'iM-r ■>f u ■*':i 

rate^i i'o]ty <if TVMT»*rhl j »■!" "hii R«*- 
Kistirr plf.’rf't til** < ••iift. ^ iiirn* 

hy tho »r.*‘r of Poiirr 

in ;tn.swtr to ii.< h-ttfr ttiiM*/!: hy ti**- 

i '•(T., tii-a <»r (h«* 

T{<‘^i«T«*r prp» •'■JiTiiiof. hr in 

j»r»of of Iln‘ I'Wio rsliip of ts **ar. 3<» O.W. 
X. 1H7. It Is virrjt of the loi-al Gov- 
rmtarnt f»» fix' n. tiiia- liniit in tlif rrf'Is^ra- 
fion .*rrtifieii> aii<] fd make a rom*S|ion(linjy 
rlianffe in the P as no ])ower was 

jfLven by sen. 11 of the Indian Motor Velii* 
ries Aft to make nilea for that purpose. R. 
»i <i£ the Bombay Motor Vehiele Rtilea as 
anierulfHi is invalid and inoperative. 46 B. 
646=24 BomJ4.R. 50=23 CrX.J. 160=1922 
B. 42. Hee aim 1033 Bom. 460. R. 7 fram- 
ed by the Bombay (fovernraent under sec. 
11, Motor Vehicles Act. 3» not 'ultra rir^s as 
the worfls "incidental to reffistration” in 
Si***, 11 are wide enough to cover renewal of 
certificafes. 146 1,0, 6=35 B<im.L.R, 1027 
z VX\:\ K 460 rF.B.). S*'€ aUo 1922 B. 42. 

r,\Mii:Y 'ro rN'Kr.<UHTEKEi> .Atitomobiii: or 
— T here has been considerable dis- 
*'u>.sN»n in the c:ts<*.s as to the liability for 
Jiijurifs to i»eiN.jn4 riding on the highway 
in an jtut*im<»bile wlih-h has nof. ls*en regis- 
fer»*fJ as re»|iiire<i by law, and some dose di»- 
tiiieficiis Ivwo been snugitl t*t bo drawn. Ft 
ly, of canrs-*. a genenil principle of law that 
a person who does an unlawful act is not 
r hereby nec«wwmly put outside the prote*- 
tion c«f the la a', and ni»*rely because he is a 
law-lireaker he is no*- barred of re<lress for 
an injury which he may sustain, nor liable 
for an injury sufTen'd hv anodier. To put 
him beyond the pale of the law for the pur- 
poses of a recovery by or against h*m the 
unlawful act must have a canim*tion with 
tin* injury suffered. Notwithstanding this 
salu^arv principle it has been laid down bv 
s<*me Courts that where the statutes prohi- 
bi‘ the use of unregistered automobilcM on 
tin* highways, a person riding in such an 
automobile is u trespasser on the highway 
an<l the only duty owing to him by i>ersous 
lawfully on the highway i« not Wntonly f»r 
wdftiTly to injure him. 

The rule which in effect renders an un- 
Ifcenced automobile and its occupants out- 
laws on the highways can hardly be said to 
have the support of reason, anS where the 
statute requires the rogistnitaoii of automo- 


biioss Jxx#*rtdy on pain of a penalty for a vio- 
ijifioii, the rules have been held not to apply. 

Aiii*. iW. Ca^r-lam.) 

Rr.OriATInxS AS TO XON-RESJIM2fTS. — ^The 
I: .c:hwnys, ^vhf:•lher urban or rural, are pri- 
irijrrily iiir**r.ded for the use of the public; 
Mid the alisidute dominion over them is 
h«i.i,'*d In tlie b'gislaturc although the control 
f'f rofjd^ find sfree's iti commonly dele- 
ii“dpd lo thi^ local municipalities within 
vhi'di "ii<*y jii*^ hiciited. Nevertheless their 
r»*nmins in the public at large, subject 
i*nly to such limitations the municipalities 
are autliorised by law to impose. The local 
ftiiihorities generally have power to lay a 
licence tax upon automobiles of residents of 
tli»* municipality and upon persons residing 
outside of tlie * corporate limits who employ 
thtdr machines in furtherance of business or 
occupations carried on within the city limits; 
biif they do not have the right to levy such 
tiix on motor vehicles of non-residents* whose 
business or pleasure casually carries them 
into or through the city, since this might re- 
sult in compelling the owners of automo- 
biles to obtain licences not only from the 
authorities of the place where their business 
had its headquarters, but also from every 
neighbouring town into which their casual 
engagemcnla might cnll them. {A'me. JSul 
Cwtc^law^ 

Sepr. 22 & 42,— Xf a lorry is permitted to 
be driven on a particular day without regis- 
tration and permit contrary to the provi- 
sbms of Hrt-s. 22 (1) and 42 (1) of the Motor 
Veliicb*s A<d, the owner cannot be charged 
for a number of separate offences, although 
if is seen at different places on the same 
day. The offence is using the lorry on the 
particular day anri it is only one offence. 43 
Cr.L..r. 673=44 P.L.R. 101=A.I.B. 1.942 

Lull. 125. 

23, 28 AN'i> 29>-“The increasing in- 
terprovincial circulation of vehicles Tnaire ** it 
very desirable that registation shall have 
all-India \’ali<lity. The object of these 
sections therefore is that a certificate of 
reg-'af ration as such when once taken out 
ajmll be valid in perpetuity throughout Bri- 
lish India, and shall remain as a history of 
ihi* vi'hicle during the vehieVs life. But if 
+he vehicle is tranfiferred from one province 
to another for a period greater than twelve 
months, the owner will have to apply in the 
m^w i»rovinco for the allotment of a fresh 
distinguishing mark (registered number) 
wliich will be en*-ered in the certificate of re- 
gistration. The documents and record of 
registration will then be transferred to the 
new province. Tliis wiU necessitate amend- 
ment, of some Provincial Taxation Acts, but 
it is felt that the disadvantages of ij-faing - 
registratidn to taxation out-weig^ the ad- 
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^[(2) A motor vehicle already registered tinder any enactment in force in 
British India at the commencement of this Act shall he deemed to be registered 
under this Act until the 1st day of April, 1941, and on the application of the 
owner before that date shall be registered under this Act without payment of 
any registration fee, 

(3) A Provincial Government may, by rules made under section 41, 
provide that within a prescribed period certificates of registration of any pres- 
cribed class of transport vehicles deemed to be registered under Ihis Act by 
\-irtue of sub-section (2) shall be presented to a prescribed authoritv for the 
entry therein of all or any of the particulars specified in section 37. ] f Sufe-scctions 
(2) and (3) omitted by Act XX of 1942]. 

24. (1) An application by or on behalf of the owner of a motor vehicle 

Registration how to be registration shall be in Foi^ E as set forth m 
made. Schedule, shall contain the information reciuired 

by that form?, and shall be accompanied by the pre- 
scribed fee. 

(2) The registering authority shall issue to the owner’ of a motor vehicle 
registered by it a certificate of registration in Form G as set forth in the First 
Schedule and shall enter in a record to be kept by it particulars of such certifi- 
cate. 


(3) The registering authority’' shall assign to the vehicle, for display 
thereon in the prescribed manner, a distinguishing mark (in this Act referred to 
as the registration mark) consisting of one of the groups of letters allotted to the 
province by the Sixth Schedule followed by a number containing not more than 
four figures. 


25. (1) Notwithstanding anything contained in section 23, the owner of a 

prescribed manner and for the issue in the prescribed manner of a temporary 
certificate of registration and a temporary registration mark. 


(2) A registration made under this section shall be valid only for a 
period not exceeding one month, and shall not be renewable. 


26. The registering authority may before proceeding to register a motor 
„ - . . , . , , vehicle require the person applying for registration of 

Vehicle to produce the vehicle either before itself 
or such authority as the Provincial Government may 
by order appoint in order that the registering authority may satisfy itself that 


LEG. REF, 

1 Omitted by Act XX of 1942. 

vantages. (Statement of m.d Sea- 

sons.) 

Sec. 23: Selectt Committee Report. — 
'We have Te*arranged this clause by con- 
verting the proviso into a separate sub- 
clause. We have provided that a registra- 
tion already in existence shall 'for a limited 
period be deemed to be a registration made 
under the new law, and have given to owners 
a right during that period to have it con- 
verted into a registration under the new law 
without payment of a re^stration free. As 
tlie new law requites certain particulars to 
be carried exhibited on a vehicle, and to be 
entered in certificates of registration, we 
have provided by the new sub-cl. (3) a means 
by which, if necessary, this object can be 
scoured even before a new registration is ac- 
complished” 


Sec, 24, — ''The range of vehides is ex- 
tending farther and farther beyond provin- 
cial boundaries and the desirability - of uni- 
form distinguishing marks is becoming more 
evident”. (Statement of 01>fscts and Sea- 
sons.) 

Set. 25. — ^The .amendment, by the Select 
Comipaittee in cl. (2) simplifies the wording 
witlidut making any material change in the 
effect of the clause. (Seleot Committee Se- 
port,) 

Secs. 26 27. — ^These provisions al- 

ready appear in provincial rules. (State- 
ment of Objects and Seasons.) 

Sec. 26. — ^The object of the change is to 
enable the authority referred to be appoint- 
ed more expeditiously than would be the 
case if the authority were to be prescribed 
by rules the making of which is subject to 
previous publication. (Seteat Committlpe 
Seport.) 
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the particulars contained in the application are true and that the vehicle complies 
with the requirements of Chapter V and of the rules made thereunder. 

27. The registering aulhorilv may refuse to register any motor vehicle if 

‘ the vehicle is mechanicallv defective or fails to comply 

Refusal of redstratio.n. requirements of Chapter V or of the rules 

made thereunder, or if the applicant fails to furnish particulars of any previous 
registration of the vehicle, and it shall furnish the applicant whose vehicle is 
refused registration with the reasons in such writing for refusal. 

28. Subject to the provisions of section 29, a motor vehicle registered 

in accordance with this Chapter in any province 
Effectiveness in BritUh ♦: dhall not require to be registered 

India of registration. elsewhere in British India and a certificate of registra- 

tion issued or in force under this Act in respect of such vehicle shall be effective 
throughout Briti*?h India: f* * 

’ r2) Subject, in the case of international motor vehicle certificates issued 
in pursuance of the rnternational Convention relative to motor traffic concluded 
at Paris on the 24th day of April, 1926 ^\ot any convention modifying, the same], 
to any rules made by the Central Government under section 92, and subject in 
anv other case to the provisions of®[* * *] section 23 and sub-section f3) jand 
sub-section (4) of this section, a motor vehicle registered by a competent autho- 
rity in anv Indian State or in the French or Portuguese Settlements bounded by 
Inilia shall not require to be registered in British India: 

Provided that there is^in force in respect of the vehicle a certificate con- 
forming to and containing substantially the same particulars as the certificate of 
registration in Form G as set forth in the First Schedule issued by such com- 
petent authority in respect of such vehicle. 

fS'i A certificate complying with the requirements of the proviso to sub- 
section f2) shall he effective throughout British India as if it were a certificate 
of registration issued under this Act. 

f4) Sub-section f2) shall not apply to any motor vehicle previously regis- 
tered in British India, if the certificate of registration of the vehicle in British 
India is for the time being suspended or cancelled for any reason other than that 
of permanent removal of the vehicle from British India. 

rS) If at anv time the Centra] Government is satisfied that motor vehicles 
registered in Briti.sh India under this Act arc not permitted to be driven in any 
Indian State f»r French or Portuguese Settlement without fresh registration in 
such Stale or Scitlemeiit. or are pennitted to be driven only subject to unreason- 
able conditions or that like conrlilions and requirements to those imposed under 
this Act ^including the specification of the particulars required by Form'G as 
,set forth in the First Schedule^ are not imposed in a reasonable degree upon the 
issue and for the continued effectiveness of certificates of registration in any 
State or Settlement as aforesaid, the Central Government shall, by notification 
i n the Official Gaze tte, de clare that certificates of registration generally or in 

LEG. REF. 

1 Omitte and inserted by Act XX of 
1942. 

2 Omitted by Act VI of 1945. 


Ssc, 27: SlEEKCP OOWMITTBE RBPORT. — 
"We have provided later in sec. 35 for an 
appeal against a refusal to register under 
this section. Accordingly we provide here 
that the reasons for any such refusal shall 
be recorded. 

Sec. 28: Seijbct Committee Risport.— 

€1. (1) minor changes have been made iix the 
drafting, and we have omitted the reference 
to liabiMfy to provincial taiation as nnneces- 


san- and possibly misleading. We have 
added a proviso affording the Provincial Go- 
vernment a means of securing when it thinks 
nocesi»T 7 a record of the parfcicnlarB regard- 
ing transport vehicles which are required 
under sec. 37 fold 36). ds. (2) and (3) 
have been recast in order to provide that 
the re«'ognifion of g registration effected in 
a State of Foreign Settlement shall, as has 
already. been provided in sec. 9 in the case 
of licences, be conditional on reciprocal 
treatment in such States or Settlements of 
a registration effected in British India, and 
on the existence of adequate measures for 
the control of registration,” 
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respect of any panicular class of motor vehicle issuerl in any such State or 
Settlement shall not be effective in British India. 

29. (1) When a motor vehicle registered in one province has been kept in 

another province for a period exceeding twelve 
Assignment of fresh months, the owner of the vehicle shall apply to the 
mlKranoSi^?r“vincc‘ registering authority, within whose jurisdiction the 

vehicle- then is, ror the assignment of a new registra- 
tion mark and shall present the certificate of registration to that registering 
authority. 

(2) The registering authority, to which application is made under sub- 
section fl), shall assign the vehicle, a registration mark in accordance with the 
Sixth Schedule to be carried thenceforth on the vehicle and shall enter the mark 
upon the certificate of registration before returning it to the applicant and shall, 
in communication with the registering authority by whom the vehicle jvas previ- 
ously registered, arrange for the transfer of the registration of the vehicle from 
the records of that registering authority to its own records. 

(3) A Provincial Government may make rules under section 41 requiring 
the owner of a motor vehicle not registered within the province, which is brought 
into or is for the time being in the province, to furnish to a prescribed authority 
in the province such information with respect to the motor vehicle and its regis- 
tration as may be prescribed. 

30. (1) If the owner of a motor vehicle ceases to reside or have his place 

of business at the address recorded in the certificate 
Change of residence or of registration of the vehicle, he shall, within thirty 
place of business. change of address, intimate his new 

address to the registering authority by which the certificate of registration was 
issued, or, if the new address is within the jurisdiction of another registering 
authority, to that other re^stering authority, and shall at the same time for^^ard 
the certificate of registration to the registering authority in order that the new 
address may be entered therein. 

(2) A registering authority other than the original registering authority 
making any such' entry shall communicate the altered address to the origin^ 
registering authority. 

(3) Nothing in sub-section (1) shall apply where the change of the 
address recorded in the certificate of registration is due to a temporary absence 
not intended to exceed six months in duration or where the motor vehicle is 
neither used nor removed from the address recorded in the certificate of regis- 
tration. 

31. (1) Within thirty days of the transfer of ownership of any motor 
Transfer of ownership. vehicle registered under this Chapter, the transferee 

shall report the transfer to the registering authority 
within whose jurisdiction he resides and shall forward the certificate of regis- 
tration to that registering authority together with the prescribed fee in order that 
particulars of the transfer of ownership may be entered therein. 

(2) A registering authority other than the original registering authority 

Sec. 29. — minor drafting cliange lias given for compliance with the provisions of 
been made by the Select Committee, the clause. The change made in Cl. (2) and 
(SjBleot Committeie Beport,) repeated in the siimlar secs. 31 (2), 32 (2), 

Seos. 30 AND 32. — ^‘'These reproduce the 33 (3), 34 (2) is merely a mmpHfication of 
substance of what already appears in pro- the’ wording, made possible by the insertion 
vincial rules, but to facilitate matters for of the explanatory CL (7) in sec. 34. 
the v^cle owner they enable him to report Sec. Sl.—In cl, (1) the Select Committee 
a change of address or of ownership, or al- had extended the time-limit for compliance 
teratios. in the vehicle to a registering au- with the provisions of the section, 
thority who is convenient for the purpose.’^ Secs. 31 and 34. — As to necessity for freeh 
(Statement of Objects omd Beasons,) registration on change of ownership of vehi- 

Sec. 30: Sbmiot Committee Eepoet,— de^ see 45 C.W.N. 111. 

In Cl. (1) we have extended the time-limit 
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making any such entry shall communicate the transfer of ownership to the ori- 
ginal registering authority. 

32. (1) If a motor vehicle is so altere<l that the particulars contained in 

. . . , , . the certificate of registration are no longer accurate, 

rle. the c;wner of tine vehicle shall, within fourteen days 

of the making of any such alteration, report the alte- 
ration to the registering authority within nvhose jurisdiction he resides and shall 
forward the certificate of registration to that authority together with the pres- 
cribed fee in order that particulars of the alteration may be entered therein : 

Provided that it shall not b(* necessary to report an}' change in the unladen 
weight of the motor vehicle consequcni on the addition or removal of fittings or 
accessories, if such change does nrit exceed two per cent, of the weight entered 
in the certificate of registration. 

f2li A registering authority other than tlic original registering authority 
making an}' such entry shall c<jmnnmicaie the details of the entry to the origin^ 
registering authority. 

33, (I) A registering authority or other prescribed authority, which has 
reason to believe that any motor vehicle within its 
jurisdiction is in such a condition that its use in a 
public place would constitute a danger to the public, 

or that it fails to comply with the requirements of Chapter V or of the rules made 
thereunder, may, after giving the owner an opportunity of making any repre- 
sentation he may wish to make, for reasons to be recorded in writing suspend 
the certificate of registration of the vehicle until the defects are remedied to its 
satisfaction. 


!Sii>pension of regis: ra- 
tion. 


(2) An authority other than a registering authority shall, when making a 
suspension order under sub-section (1), intimate in writing the fact of suspen- 
sion and the reasons therefor to the registering authority within whose jurisdic- ' 
tion the vehicle is at the time of the suspension. 

( 3 ) Where the registration of a motor vehicle has been suspended under 
sub-section (1) for a continuous period of not less than one month, the regis- 
tering authority, within \vhose jurisdiction the vehicle was when the registration 
was su&pended, shall, if it is not the original registering authority, inform lhat 
authority of the suspension: and when the suspension has continued without inter- 
ruption for a period of not less than six months, the registering authority, within 
whose jurisdiciion the vehicle was when the registration w^as suspended, may, 
if It IS the original registering authority, cancel the registration, and, if it is not 
the original registering authority, shall forward the certificate of registration to 
that authority which may cancel it forthwith. 

(4) The owner of a motor vehicle shall, on the demand of a registering 
authority or other prescribed authority w'hich has suspended the certificate of 
r^istration of the vehicle under this section, surrender the certificate of regis- 
tration and any token or card issued to aurhorise the use of the vehicle in a 
public place. 


'u registration and any token or card surrendered under 

sub-section (4) shall be returned to the owner when the order suspending registra- 
ti(Mi has been rescinded and not before. s & 


32.— a%e proriBo added to cl. (J) 
Juices a provisioxi to be found in certain 
pyvlncial rules. The changee in 01, (2) are 
formal only. {Select Committee Report,) 

^ Sto. 33. — This appears in substance in pro- 
vincial rules, but ^ditional provision is in- 
cluded requiring that if a defective vehicle 
IB not repaired within a reasonable period its 
lustration shall be ^ceDed. (Stofemewt 
of Directs and Seasons:} 


Cl, (I); Select Coioottee Bbpoet. — 
have provided for the recording of reasons, 
as an appeal U now given against an order 
of suspension.’^ 

Ch. (3). — have altered the wording 
so us to make the original registering autho- 
rity in every ease the authority which may 
make an Oder of suspension" (Select Com- 
mittee ISeport.) 
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34. (1) If a motor vehicle has been deslroycJ or has been rendered 
Cancellation of re«i«tra. Permanently incapable of use, the owner .shall, within 
tion. fourteen days or as soon as may be, report the fact 

to the registering authority within wliosc jurisdiction 
he resides and shall forward to that authority the certificate of registration of 
the vehicle together with any token or card issued to authorise ilie ii 5 c of the 
vehicle in a public place. 

( 2 ) The registering authority shall, if it is the original registering autho- 
rity, cancel the registration and the certificate of registration, or, if n is not. 
shall forward the report and the certificate of registration to the original regis- 
tering authority and that authority shall cancel the registration and the certifi- 
cate of registration. 

^ (3) Any registering authority may order the examination of a motor vehi- 
cle within its jurisdiction^ by such authority as the Provincial Government may 
by order appoint and, if upon such examination and after giving the owner 
an opportunity to niake any representation he may wish to make it is satisfied 
that the vehicle is in such a condition that its use in a public place would consti- 
tute a danger to the public and that it is beyond reasonable repair, may cancel 
the registration of the vehicle. 

(4) If a registering authority is satisfied that a motor vehicle has been 
permanently removed out of British India, the registering authority shall cancel 
the registration. 

(5) A registering authority cancelling the registration of a motor vehicle 
tinder section 33 or under this section shall communicate the fact in writing to 
the owner of Ae vehicle and the owmer of the vehicle shall forthwith surrender 
to that authority the certificate of registration of the vehicle and any token or 
card issued to authorise the use of the vehicle in a public place. 

(6) A registering authority making an order of cancellation under this 
section shall, if it is the original registering authority, cancel the certificate of 
registration and the entry relating to the vehicle in its records, and, if it is not 
the original registering authority, forward the certificate of registration to that 
authority, and that authority shall cancel the certificate of registration and the 
entry relating to the motor vehicle in its records. 

(7) The expression “original registering authority'' in this section and in 
sections 30, 31, 32 and 33 means the registering authonty in whose records the 
registration of the vehicle is recorded. 

35. (1) Any owmer of a motor vehicle aggrieved by an order of refusal 
. , under section 27 to register a motor vehicle or under 

' sub-section (1) of section 38 to issue a certificate of 

fitness or by an order of suspension or cancellation made under section 33 or 34 
or by an order of cancellation under sub-section (3) of section 38 may, within 
thii^ days of the date on w^hich he has received notice of such order, appeal 
against the order to the prescribed authority. 

(2) The appellate authority shall give notice of the appeal to the original 
authority and after giving opportunity to the original authority and the appellant 


SBC. 34: Sblbot Committeb Beport.— 
"The provision relating to cancellation of 
registration on permanent removal of the 
vehicle from British India has been removed 
from Cl. (1) and r^roduced as a separate 
clause. The period allowed for report to the 
registering authority under cl. (1) has been 
extended. In d! (3) we have provided for 
the appointment of the examining authority 
by order of the Provincial Government in- 
stead of by rule made after previous publi- 
cation, and have provided that an owner 
shall have an opportunity of bdng heard. In 


el. (4) the change made ensures that all 
ordeis of suspension or cancdlaion shall be 
eomniunicated in writing to owners of 
vehicle. Cl. (5) follows the principle fol- 
lowed In our revision of sec. 33 (3)”. 
AVf 45 C.W.N. 111. 

Sec. 35. — 'We hav emade d, (6) of sec. 
34 into a separate clause, and have elabo- 
rated it so as to provide for an appeal 
against any order of suspension or cancdla- 
tion, and also against an order refusizig 
under sec. 27 to register a vehide’\ (Sehet 
Committee Bepori,) 
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to be heard either personallv or by pleader in the appeal pass such orders as it 
thinks fit: 


Provided that orders of the original authority shall remain in force pend- 
ing the disposal of the appeal unless the appellate authority otherwise directs. 

36. * *]A registering authority shall refuse to register 

any transport vehicle other than a motor cab, unless 
the application for registration is accompanied by a 
veK docui^^t in Form F as set forth in the First S4e- 


dule si^ed by the maker of the vehicle or an assem- 
bler duly authorised by the maker in this behalf stating the greatest laden weight 
and greatest axle weights for which the vehicle is and the several axles are de- 
signed: [* * *1^ 


(2) Where a transport vehicle or chassis, as the case may be, has affixed 
to it a metal plate, bearing the stamp of the maker pr assembler and identified 
as appertaining to the particular vehicle or chassis to which it is attached, which 
contains the particulars specified in sub-section (1), that plate may at the discre- 
tion of a registering authority be deemed to be the document referred to in sub- 
section (1). 


37. ( 1 ) A registering authority, when registering a transport vehicle other 
- . , . , , than a motor cab shall enter in the record of regis- 

tratiou Rud shall also enter in ffie certificate of regis- 
transport vehide. tration of ffie vehicle the following particulars, 

namely: — 

(а) the unladen weight of the vdiide ; 

(б) the number, nature and size of the tyres attached to each wheel; 

(c) the registered laden weight of the vdhicle and the registered axle 
weights pertaining to the several a^es thereof fixed in accordance with sub- 
section (2) with reference to the particulars of the tyres entered in the certifi- 
cate of registration ; and 

(d) if the vehicle is used or adapted to be used for the carriage of pas- 
sengers solely or in addition to goods, the number of passengers for whom accom- 
modation is provided; 

and the owner of the vehicle shall have the said particulars exhibited in the pre- 
scribed manner on the vehicle. 


(2) Notwithstanding any statement contained in the document referred 
to in sub-section ( 1 ) of section 36 as supplied by the maker or assembler of a 
transport vehicle, the registered weight to be recorded by the registering autho- 
rity for any axle shall not exceed the permissible weight for that axle calculated 
in accordmce with the Seventh Schedule, nor shall the registered laden weight 
of the vehicle exceed the sum of the several axle weights as so determined : 

^ Provided that where it appears to a Provincial Government that heavier 
weights than those specified in the Seventh Schedule may be permitted in a 
particular locality for veliicles of a particular type, the Provincial Government 
may by notification in the Official Gazette direct that the provisions of this sub- 
section shall apply with such modifications as ma y be specified in the notification. 


LEG. BBP. 

I Omitted by Act XX of 1942. 

Sues. 36 A 2 U> 37.— **Iii order to ovei^ 
loading the maadmum penmsaible weight 
and axle weights mnst be specified in the re- 
gistration certificate. The registering au- 
thority has no means of determining these 
and it is proposed therefore to require the 
manufacturer to certify in respect of every 
cha^is. To guard against the possibilily 
•ji t't^rtified weight being incorrectly spe- 
cified, It proposed that the legal w^ht 
on any axle shall be governed by the aim of 
the pneumatic tyres attached to the wheefai 


of that^ axle in accordance with scheduled 
permissible loads on tyres of different sizes”. 
{Statement of Objects and JBeasonsJ) 

Ssa 36: SscEor CfRocrmas Bbport. — 
addition to the minor formal 
we have by an added proviso to cL (1) 
excluded from the operation of the section 
transport v^des almdy registered, owing 
to the practical difiGLculty that might be ex- 
perience in > complying with the • require- 
ments contained in the section. We have 
omitted ds. (2) and (3) dealing with the 
Import of cars and have accordingly 
omitted the • reference to Chstoms Collector 
in d. (4)”w 
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(3) When by reason of an alteration in the number, nature or size of 
tyres attached to the vehicle the registered laden veight or any registered axle 
weight recorded in the certificate of registration no longer accords with the 
laden weight or the axle weight as detennined in accordance \dth ^ub-scction f2), 
the provisions of section 32 shall apply, and the registering authoriiy shall enter 
in the certificate of registration a revised registered laden weiglit and registered 
axle weights. 

38. (1) Subject to the provisions of section 39, a transport vehicle shall 

' Cenificate of fitness of deemed to be validly registered for the purpos- 

transport vehicle. ' es of section 22, unless it carries a certificate ()i fit- 
ness in Form H as set forth in the First Schedule, 

issued by the prescribed authority, to the effect that the vehicle complies for the 
time being with all the requirements of Chapter V and the rules made thereunder. 
Where the prescribed authority refuses to issue such certificate it shall supply 
the owner of the vehicle with its reasons in writing for such refusal. 

(2) Subject to the provisions of sub-section (3), a certificate of fitness 
shall remain effective for three years, unless a shorter period, not being in any 
case less than six months, is specified in the certificate by the prescribed autho- 
rity. 

(3) The issuing authority or other prescribed authority may for reasons 
to be recorded in writing caned a certificate of fitness at any time, if satisfied 
that the vehicle to which it relates no longer complies with all the requirements 
of this Act and the rules made thereunder; and on such cancellation the certifi- 
cate of registration of the vehicle and any pennit granted in respect of the vehi- 
cle under Chapter IV shall be deemed to be suspended until a new certificate of 
fitness has been obtained. 

[(4) Notwithstanding anj^hing contained in sub-section (1), a Provincial 
Government may, until the expiry of one year from the commencement of this 
Act, by rules made imder section 41, dispense with the necessity for a certificate 
of fitness in the case of all or any transport vehicles in respect of which certifi- 
cates of registration and permits had already been issued before the commence- 
ment of this Act.] (Sub-section (4) omitted by Act XX of 1942.) 

39. (1) The authority specified in Part B of the Fourth Schedule may 


Sec. 37 (3) ia intended to meet the ea^e of 
an ovmer who re^sters his vehicle for a 
specified laden weight on one set of t^res, 
and then puts on smaller t^res which have a 
lower carrying capacity. If the grose load 
on the smaller tyres exceeded the mftTiTimTrt 
load calculated in accordance with the pro* 
visions of the Tenth Schedule an offence of 
overloading would arise. of 

Objects and Seasons.) 

Sec. 38. — A, r^stration is not to be re- 
newed annually, it is necessary to provide 
that transport vehicles shall be brought up 
periodically, or as required, for mechanic^ 
inspection. It is proposed to do thie by at- 
tacliing to the registration certificate a cer- 
tificate of fitness which will specify the ^te 
by which the vehicle has to be re-examined. 
One real advantage to be derived from these 
certificates is that the ini^ection will take 
place as and when due, and there will be no 
necessity for any disorganisation of passen- 
ger service due to all vehicles being called 
up for examination at a particular time. 
(SMement of Objects and jR^osons.) 

Oi. (1): OP Select OoManaynsB.-— 

''We have introduced a reference by way of 

Cr. 117 


a saving clause to see. 39. We have added 
provision for communication in writing of 
the reasons for a refuaal to grant a certifi- 
cate of fitness, 

Gu (2) has been revised eo as to secure 
that while a certificate issued in respect of 
a new vehicle shall remain effective for 
three years, any other certificate shall re- 
quire annual renewal. {Select Committee 
ffeporf.) 

Secs. 38 and 42. — The accused was the 
owner of a Motor Vehicle which was regis- 
tered as a motor car, but had the shape 
and appearance of a van, and it was found 
that it was used for carrying goods, ois., 
for the transport of radio sets in which the 
accused was dealing to the houses of the 
purchasers of the sets. The accused had not 
obtained a certificate of fitness as required 
by sec. 38 (1) or a special permit as required 
by sec. 42 (1) Held, that the accused waa 
guilty under secs. 38 (1) and 42 (1) of the 
Act and liable to conviction under the same. 
A.I.R. 1943 Mad. 720= (1943) 2 M.LJ. W7. 

Sec. 39. — ^This provides for the continu- 
ance, ^ef the existing 'arrangements under 
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refflster anv motor vehicle which is the property ^[or 
RegiitfiitioH of vehicles, time being under the exclusive control] of' the 

Govo-mn^nt ' * Central Government; and any vehicle so registered 

shall not, .-^o long as it remains the property ^{or 
under the exclusive control] of the Central Government, require to be registered 
otherwise under this Act. 

f2) A transport vehicle registered under this section shall carry a certi- 
ficate (>f fitness in Form H as set forth in the First Schedule issued by the autho- 


rity referred to in sub-section H). 

r3) An authority registering a vehicle under sub-section (1) shall assign 
a registration mark in accordance with the provisions contained in the Fourth 
Schedule and shall issue a certificate in respect of the vehicle that the vehicle has 
been registered under this section. 

f4) If a vehicle registered under this section ceases to be the property [or 
under the exclusive control]^ of the Central Government, the provisions of section 
23 shall thereupon apply. 

(5) The authority registering a vehicle under sub-section (1) shall fur* 
nish to any IVovincial Government all such information regarding the g^eral 
nature, over all dimensions, and axle weights of the vehicle as the Provincial 
Goi^ernment may at any time require. 


Application of Chapter ITl 
to trailers. 


40. (1) The registration mark assigned .to a 
trailer shall be displayed in the prescribed manner on 
the side of the vehicle. 

(2) No person shall drive a motor vehicle to which a trailer is or trailers 
are attached unless the registration mark of the motor vehicle so driven is dis- 
played in the prescribed manner on the trailer or on the last trailer in the train, 
as the case may be. 

41. (1) A Provincial Government may make rules for the purpose of 
Power to make rules. carrying into effect the provisions of this Chapter. 


(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for — 

( a) the conduct and hearing of appeals that may be preferred under this 
Chapter; *[the fees to be paid in respect of such appeals and the refund of such 
fees] ; 

(h) the appointment, functions and jurisdiction of registering and pther 
prescribed authorities ; 

(c) the issue of certificates of registration and duplicate certificates of 
registration to replace certificates lost, destroyed or mutilated; 

(d) the temporal^" registration of motor vehicles, and the issue of tempo- 
rary certificates of registration and marks ; 

(e) the manner in which registration marks and the particulars referred 
to in sub-section fl) of section 37, and other prescribed particulars shall be 
exhibited ; 

(f) the fees to be charged for the issue or alteration of certificates of 
registration, for certificates of fitness, for registration marks, and for- the exami- 
nation or inspection of motor vehicles, and the refund of such fees ; 


LEG. REF. 

1 Inserted by Act XX of 1942. 

*2 Added and inserted by Act XX of 1942. 


whieli Defence Department vehicles are ex- 
empt from the ordinary procedure of regis- 
trition. of Objects and JReasom\) 

, COMMiTTEan Bbport.— '^ 6 are of 

opinion tliat transport vehicles registered 
under tlu* special provision of this clause 
should not be exempt 'from the requirement 
to cany a certificate of fitness, and h&ve 


provided accordingly both here and in the 
Pourth Schedule”. 

Sec. 41: Bepobt ot SEiiscT (kmnmm , — 
have made one correction in a reference 
in cl. (d) of sub-cL (2), and have inserted 
two minor additions in els. (d) and (e). We 
have added a clause giving power to exempt 
road-rollers from the provisions of Chapter, 
and to exempt delivey vans from the re- 
quirements of clause 38 regarding .the car- 
rying of ceti:gcateB of fitness”. {Seledt 
Conkfniidee 
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•^[(//) the exemption of prescribed persons or prescribed classes of per- 
sons from^payment of all or any portion of the fees payable under this Chapter] ; 

(g) the forms, other than those set forth in the First Schedule, to be 
used for the purposes of this Chapter; 

(A) the communication between registering authorities of particulars of 
certificates of registration and by owners of vehicles registered outside the pro- 
vince of particulars of such vehicles and of their registration ; 

(t) the particulars to be furnished by the owner of an}' motor vehicle to 
the registering authority, upon the transfer of possession of "the motor vehicle 
under the terms of a hiring agreement ; 

(/) the extension of the validity of certificates of fitness pending consi- 
deration of applications for their renewal ; 

(k) the exemption from the provisions of this Chapter, and the condi- 
tions and fees for exemption, of motor vehicles in ihe possession of dealers : 

(/) the exemption of road-rollers ^[graders and other vehicles designed 
and used solely for the construction, repair and cleansing of roads] from all or 
any of the provisions of the Chapter and the rules made thereunder, and the con- 
ditions governing such exemption ; and the exemption of delivery vans from the 
provisions of section 38 and the conditions governing such exemption ; and 
(m) any other matter which is to be or may be prescribed. 

CHAPTER IV. 

Control op Transport Vehicles. 

42. (1) No owner of a transport vehicle shall use or permit the use of 
. the vehicle in any public place, save in accordance 

necessity lor permits. conditions of a permit granted or counter- 

signed by a Regional or Provincial Transport Authority authorising the use of 
the vehicle in that place in the manner in which the vehicle is being used : 

Provided that a stage carriage permit shall, subject to any conditions that 
may be specified in the permit, authorise the use of the vehicle as a contract 
carriage : 

Provided further that a stage carriage permit may, subject to any condi- 
tions that may be specified in the permit, authorise the use of the vehicle as a 
goods vehicle either when carrying passengers or not: 


LEG. REF. 

i^Added and inserted by Act XX of 1942. 


' Secs. 42, 52 and 53.— The J>07ia pri- 
vate carrier should not be required to justify 
his application in the face of opposition 
by other providers of transport although the 
private carrier will> in ocher respects, e.g., 
weight and speed limitj^ and safety regula- 
tions, be under the same obligation as the 
public carrier. All provinces, save one, have 
agreed that a differentiation between the 
two classes is necessary and that a private 
carrier should have a permit for idcmtidcar 
tion on the road and to show that the vehi- 
cle is being rightly used. One province 
would make no Sstinotion but the BOl fol- 
lows the English practice in whidi this dis- 
tinction is made. In England a private 
carrier’s pemit is easily obtained because 
the granting of the permit is not open to 
opposition by providers of public transpoit. 

fciEC. 42: General.— This Chapter legis- 
lates specifically for the control of trans- 
port vehicles, vehicles carrying passen- 
gers for hire or reward, or goods whether 
for hire or reward or otherwise. Such vehi- 
des are divided into four dasses, namely: — 
(o) Stage cRniageSi motor buOes on 


regular or quasi regular services; 

(&) contract carriages, i.e., taxis and 
other motor cabs, and buses used for spe- 
cial occasions; 

(o) private carriers (of goods); and 

((Q public carriers (of goods). 

The general scheme is that the control of 
these beparate classes of vehicles should be 
in the hands of transport authorities consti- 
tuted for specified areas within the pro- 
vince; and that for the purpose of co-ordi- 
nation, hearing appeals^ etc., there shodjd 
also be constituted a transport authority 
for the province. The constitution of th^e 
bodies is a matter upon whidi the Provin- 
cial Governments have particularly been 
consulted. 

All motor transport vehicles must be 
covered by a permit issued by the tr^- 
port authority of an area, and the effective- 
ness of every permit will depend on the ob- 
servance by the holder of recognised gene- 
ral conditions such as the satisfactory main- 
tenance of the vehicle, the observance' of 
prescribed speed limits, and the avoidance 
of overloading the vehicle or overworking 
the drivers”, {Statement of Ohjocts otui 



932 


The Criminal Court Manual. 


tS. 42 

Provided further that a public carrier’s permit shall, subject to any condi- 
tions that may be specified in the permit, authorise the holder to use the vehicle 
for the carriage of goods for or in connection with a trade or business carried, on 
by him. 

(2) In determining, for the purposes of this Chapter, whether a trans- 
port vehicle is or is not used for the carriage of goods for hire or reward, — 

(a) the deliveiy or collection by or on behalf of the owner of goods sold, 
used or let on hire or hire-purchase in the course of any trade or business carried 
on by him other than the trade or business of providing transport, 

(&) the delivery or collection by or on behalf of the owmer of goods 
which have been or which are to be subjected to a process or treatment in the 
course of^trade or business carried on by him, or 

(c) the carriage of goods in a transport vehicle by a manufacturer of or 
agent or dealer in sudi goods whilst the vehicle is being used for demonstration 
purposes 

shall not be deemed to constitute a carrying of the goods for hire or reward; but 
the carriage in a transport vehicle of goods by a person not being a dealer in 
such goods who has acquired temporary ownership of the goods for the purpose 
of transporting them to another place and there relinquishing ownership shall be 
deemed to constitute a carrying of the goods for hire or reward. 

(3) Sub-section (1) shall not apply — 

(a) to any transport vehicle owned by or on behalf of the Central Govern- 
ment or a Provincial Government other than a vehicle used in coimection with 
the business of an Indian State Railway; 

(b) to any transport vehicle owned by a local authority or by a person 
acting under contract with a local authority and used solely for road cleansing, 
road watering or conservancy purposes; 

(c) to any transport vehicle used solely for public, fire brigade or ambu-’ 
lance purposes ; 

(d) to any transport vehicle used solely for the conveyance of corpses; 

(e) to any transport vehicle used for towing a disabled vehicle or for 
removing goods from a disabled vehicle to a place of safety; 


Ekg. 42 (4). — Tills sab-clause mil enable 
Provincial Governments to deal mth the 
private bus, eoutrol over which they may 
deem desirable. (/St<i^t6ment of Ohfeots md 
BeasoM.) 

SUB-Cli. (1) AND CLS. (fl) AND (b) OP SUB- 
CIAUSB (2). — The alterations are formal. 
The new clatise inserted in sub-cl. (2) is a 
provision contained m the English Boad 
•brafiic Act, 1933, which we consider desir- 
able. In sub-cl (3) we have added two 
new classes of vehicle to those exempted 
from the provisions of sub-cl. (1), namely, 
vohieles u^ for certain public purposes, 
and vehicles used for State purposes by the 
Governments of Indian States or the Foreign 
Settlements. Certain minozv' changes of a 
formal or consequential nature, are also 
made in the sub-clause'^ (Select Committee 
Jteport.) See 55 L.W. 754=1943 Mad. 41 
— (1942) 2 M.L.J. 577 (as to the meaning 
of the term ^'using” the car and ^'pennit- 
ting the use” of the car). 

Vehicle registered as gar but having 

SHAPE .\ND . APPEARANCES OP VAN — ^USB BY 
OWNER FOR TR\NSPOBT OP GOODS — ^FAILURE 
TO OBTAIN CERTIFICATE OP PIOSTSSS AND 

SPEgUL PERMIT— OPPBNOE.—j9eo (1943) 2 


M.L.J. 197. . - ^ ' 

Secs. 42 and 48.— An agent of jhanager 
of the owner cannot be considered to be the 
owner within the meaning of that term oc- 
curring in sec. 42 (1) and 48 (d). I.L.B. 
(1943) Nag. 64. See also 1942 N.L.J. 308 
=1943 Nag. 22. 

Secs. 42 and 123. — There is no rule under 
the Motor Vehicles Act placing upon the 
driver or the conductor the duty of seeing 
that goods are not carried in a vehicle con- 
trary to the conditions of its permit, but i*: 
is the duty of the conductor under B. 218 of 
the Buies to exercise supervision over the 
loading of the vehicle with passengers, lug- 
gage and goods. Secs. 42 (1) and 123 of 
the Act ®^re controlled by the rules under the 
Act which separately lay down the responsi- 
bilities of the driver and the conductor. The 
driver of a vehicle cannot therefore be con- 
victed under Secs. 42 (1) and 123 (1) for 
carrying goods contrary to the conditions* 
of the permit, for contravention of a rule 
from the due observance of which he has 
been statutorily excfmpted and responsibility^ 
solely rests, upon tie. ccmductor.. 56 'L.W. 110 ' 
1943 .Mad....347=(1943j'a‘ MLJ" 
176. * ' 
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(/) to any transport vehicle used for atiy other public purpose prescribed 
in this behalf ; 

{g) to any transport vehicle owned by, and used solely for the purposes 
of, any educational institution which is recognised by the Provincial Government 
or whose managing committee is a society registered under the Societies Regis- 
tration Act, 1860; 

{h) subject to any prescribed conditions, to any transport vehicle owned 
by the Government of any Indian State or French or Portuguese Settlement 
bounded by India used for Government purposes unconnected with any com- 
mercial enterprise; or 

^ (i) to any trailer used for any purpose other than the carriage of goods 
for hire or reward when drawn by a motor vehicle constructed for the carriage 
of not more than six passengers excluding the driver. 

(4) Subject to the provisions of s5>-section (3), sub-section (1) shall, if 
the Provincial Government by rule made under section 68 so prescribes, apply 
to any motor vehicle adapted to carry more than nine passengers excluding the 
driver. 


Power to Provincial Go- 
vernment to control road 
transport. 


43. f 1 ) A Provincial Government, having regard 

to— 


..Sec. 43 : Select Committee BEPop. — 
new danse vests in tlie Provincial 
Government certain powers of co-ordinating 
road and rail transport. In the provision** 
of the Bill relating to Transport Authori- 
ties we have revised the references to trans- 
port generally by using such expressions as 
"road transport” and "road passenger trans- 
port”, indicating thereby that these Autho- 
rities will, in considering the relevant factors 
which are to be weighed by them, coniine 
themselves to the interests of road traffic. 
We consider that nnder existing conditions, 
the Provincial Government itself is the 
authority in the best position to weigh 
against each other the conflicting interests 
of rail traffic and road traffic. The clause 
contains the considerations to which in our 
opinion regard should be had, and 
powers which we think should be exercis- 
able”. • 

The following extracts from Disney^ 
Carriage by Bailway may be read in this 
connection. 

The IUilway Companies' New Boad 
Transport Powers— Origin op these 
Powers in ‘England. — ^"No railwp^ com- 
pany has ever been expressly prohibited by 
any Act- of Parliament from engaging in 
road transport in the fullest sense of the 
term.. But no railway company has _ ever 
been in the same position as an ordinary 
limited company. A limited company which 
requires no compulsory powers can avail it- 
sdf of the Companies Act, to arrogate to it- 
self by its Memorandum of Association 
power which embraces every form of acti- 
vity on the face of the globe. But you can- 
not build a railway without acquiring land 
compulsorily and therefore a railway com- 
pany cannot come into existence without a 
■ special Act of .Parliament. In granting 


compulsory powers, Parliament alwaye 
stands on its dignity and the public interest, 
and no Act of Parliament authorising a 
company to make a railway has ever empow- 
ered tliat company to do more than cany- 
on the railway as an effective enterprise. It 
is and^ alwnys has been for the Courts to 
determine what objects the company may 
lav^uHy pursue in furtherance of that— its 
main — ^purpose. In arriving at this deter- 

mination the Courts have always held that 
the objects a railway company may lawfully 
pursue, and the powers they lawfully use 
in furtherance of these objects, must dther 
be expressly conferred or derived by recuson- 
able implication from its proviirions. In other 
words, any operations in which at railway 
company may engage, must be either ex- 
pressly authorised or impliedly authorised as 
incidental to the main purpose for which 
the copapany was created. Prom the first 
the railway companies were fettered by the 
difficulty of proving that it could bo inci- 
dental to the main purpose for which a 
railway company was created to engage in 
road transport in the full sense of the term. 
It was, however, soon found that the rail- 
way companies could not be confined to the 
metals. Goods must be brought to the point 
where the railway journey begins and mnst 
bo taken from the point at which the journey 
terminates; for the world at large does not 
live at By. Gtats. It was, therefore, recog- 
nised at an early stage in the history of rail- 
ways that i*^ was appropriate to the railway 
companies that they should bring the -goods 
to the point where the railway journey be- 
gins, and that they should on the comple- 
tion of the journey distribute what they had 
carried by rail to the various consignees on 
the road. Collection and delivery services 
were mentioned and lecogniselL in a veiy 
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earlv Enj^lish s*atute the Regulation of Eail- 
wavs Act, 1873, and the Railway Commis- 
sionora were empowered by that enactmen*; 
to decide what was a reasonable sum to be 
paid to any railway company therefor. By 
18SS a large collection and delivery traffic 
had grown up, and in the Rates end Charges 
Order of that year *^the collection or deli- 
very of mendiandise outside the terminal 
station” is enumerated among the services 
for which a railway company may underteke 
and charge for. The Railways Act, 
carried the matter still further; for sec. 49 
of that Act not only authorised a railway 
company to make reasonable charges for 
collection and delivery, but imposed a gen- 
eral obligation to collect and deliver at any 
place such mercandise as is for the time ^ 
ing ordinarily collected and delivered by the 
company at that place-r-Quite apart from 
this very important and substantial service 
of collection and delivery, many of the old 
railway companies in England ^ (which are 
now amalgamated or absorbed in the four 
great companies) had from time to time ac- 
quired by speidal Acts of Parliament cer- 
tain very limited powers of engaging in road 
transport, i.e., to convey passengers and 
their lug^ge (but not goods) to or from any 
of the Company's railways by road vehicles 
mechanical or horse-drawn. Apart from these 
limited powers, which were not of much use, 
and without any fttatutory authority, in 
the beginning of 1928, the Great Western 
^ilway fleet of omnibuses. 287 in number, 
irau a mileage of 3,814,013 miles and con- 
veyed over 8 million passengers. This was 
done openly for many years, and the ser- 
vices were advertised in the company’s time 
tables; and though it would have been diffi- 
cult for the company to establish that what 
they were doing was legal, no one did in 
fact apply for an injunction to restrain 
them. By 192S the English Railway Com- 
panies found themselves seriously threaten- 
ed by competition in the shape of mechani- 
cally* propello<l long-distance road transport. 
The' invention of the motor car had gradu- 
afly resulted in one of those commercial re- 
volutions which Cobden — the only English 
statesman who began life ag a commercial 
traveller-declared to be more important 
than the political revolutions chronicled by 
history- Great road transport companies 
had been built up, and the business of carry- 
ing goods for long distances and over wide 
areas by heavy lorries had been developed 
on an extensive scale. Motor omnibuses and 
motor coaches, carried passengers on invit- 
ing terms from one end of the country to 
another. The railway monopoly, if it ever 
existed, had become a thing of the past. In 
fact, the railway companies were faced with 
the gravest of human misfortunes, a steady 
Withdrawal of custom. They accordingly 
represented’ to Parliament that as a result 
of this new and growing competition they 
were suffering materially in tneir financial 
resources.. They pointed out that the new 
traffic bade fair to become as extenidve and 


as highly organised and capitalised rail- 
way traffic itsdf; ttat whereas the -railway 
companies were subject to public control at 
every turn, this formidable new rival’ of 
theirs was subject to little, if any; and that 
whereas the road transport undertaker had 
his track provided for him, the railway com- 
panies not only had to provide their own, 
bur had to pay rates on it when provided, 
and then to contribute to the maintenance 
of the competitive tract. The railway com- 
panies further pointed out that the whole 
system of railway rates, charges and fares 
had been fundamentally changed since the 
war. The consequence is that for the 
future, if a railway company is rendered 
les.s prosperous by having its traffic taken 
away from it, it will be not only the riiare- 
holder as in the past, but all the users of 
railways, passengers as well as traders, who 
will suffer. Thus the prosperity of the rail- 
way companies are also matters of public 
concern. Such were the reasons which in- 
duced Parliament to pass the Four Railway 
(Road Transport) Act of 1928 and to confer 
on each of the four great railway companies 
a general power to act as a carrier by road, 
subject to certain statutory restrictions. 
Parliament was impressed by the twin facts 
that there was a real menace to the railway 
industry in the country and that the pros- 
perity of the whole trading community is 
now dependent on the prosperity of the 
railwaj-s. The Acts, which are in substance 
identical, begin by authorising each of the 
companies to convey by road passengers and 
passenger’s lugg^e, parcels and merchan- 
dise in any district to which access is afford- 
ed by its system. 

General Provisions op the English 
Acts. — ^The general power to engage in road 
transport within a specified sphere thus con- 
ferred on each of the railway companies is 
subject to the following restrictions: — (o) 
None of the companies may convey by any 
^d veHcle any passenger who on any one 
journey is both taken up and set down in the 
area consisting of the Metropolitan Police 
District and the City of London; (b) Where 
a local authority is maintaining an adequate 
and ^ satisfactory service of tramears * or 
omnibuses, no railway company is to com- 
pete; (c) No road vehicle run by ^ railway 
company is fo use any railway bridge whose 
use under lilre circumstances is prohibited to 
similar vehicles not belonging to the com- 
pany; (d) If the Local authority is at any 
time of opinion that the interests of the 
public are prejudicially affected by the exer- 
cise of the new powers by any one of the 
railway companies, he may after inquiry 
direct the company in question to make 
provision to his satisfaction for the protec- 
tion of the public interest; and if the com- 
pany fails to do so, the authorities may by 
proper procedure withdraw the eoneession. 
In the .case of every regular service of 
electrical or mechanical vehicles, the rail- 
way company must provide safsk reasonable 
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(а) the advantages offered to the public, trade and industry by the deve- 
lopment of motor transport, and 

(б) the desirability of co-ordinating road and rail lranspf)rt, and 

(c) the desirability •f preventing the deterioration of ilie road svflcm, 
and 

(d) the desirability of preventing uneconomic competition among motor 
vehicles, 

and after having heard the representatives of the interests affected and having 
consulted the Provincial and Regional Transport *\uthoritics concerned, may, by 
notification in the Official Gazette, — 

(1) prohibit or restrict throughout the province or in any area or on any 
route within the province, subject -to such conditions as it may think desirable, 
the conveying of long distance goods traffic generally or of prescribed classes of 
goods, by private or public carriers ; or 

(ii) fix maximum or minimum fares or freights for stage carriages and 
public carriers to be applicable throughout the province or within any area or 
on any route within the province. 

(2) The Provincial Government shall permit, at such intervals of time as 
it may fix, the interests affected by any notification issued under sub-section fl ) 
to make representations urging the cancellation or variation of the notification 
on the following grounds, namely: — 

(a) that the railways are not giving reasonable facilities or are taking 
unfair advantage of the action of the Provincial Government under this section ; 


or 

(6) that conditions have changed since the publication of the notification; 


or ; 

services in regard to the conveyance of mails 
as the Postmaster-General may from time 
to time require. Each company may demand 
and take in respect of the new traffic the 
fixed rates or such reasonable fares, rates 
and charges as they may think ffi.. All 
passenger fares must be exhibited in a con- 
spicuous position inside the vehicle. In the 
ease, of passenger fares any local authority 
interested, and in the case of merchandise 
charges any trader interested or any repre- 
sentative^ -body of traders, may apply to the 
Railway. Bates Tax Tribunal to reduce any 
fare, rate or charge on the ground that it is 
unreasonable; and the tribunal, after hearing 
an parties whom they consider entitled to be 
heard, may make such modification as may 
to them seem just. Any such modification 
may be reviewed by the tribunal at any time 
upon the railway compands application. 
The Acts confer • on the railway companies 
extensive powers of entering^ into working 
agreements with local authorities, companies 
.bodies and persons owning or running road 
vehicles for hire or as public service vehicles. 
Any. such .agreement must be notified to the 
State Officer in charge of traffic and trans- 
port and he must be informed whether or 
not such agreement is an agreement where- 
by the business of any company, body . or 
person is controlled by the railway company 
through- • shareholding or nomination of 
Sectors or as -the result of a loan or other 
financial' transaction or otherwise. Any 
road . transport service provided by a^ ccun- 
.pany* body or person whose business' is for 
the- time ‘.being, -thus. contoUed is subject to 
the provision, .of the- Acts as regards- fares, 
rai^ withdrawal of service, 


and competition with local authorities. In 
the interests of the motor manufacture in- 
dustry each of the railway companies is ex- 
pressly prohibited from manufacturing any 
part of any road motor vehicle to be used 
in pursuance of the new road transport 
powers, ♦‘Xc'cpt the body. The Acts repeal 
all the pre-existing spe<dal express powers 
of engaging in road transport conferred by 
earlier^ private Acts. The railway companies 
recognise that a considerable amount of rail 
traffic 1ms been permanently diverted on to 
the road: but they believe that by a proper 
co-ordination of road and rail services they 
will be able to recover for the rails some 
traffic that nt present on the roads, and . 
to share in the traffic which was once rail 
traffic, but has now left the rails for ever”. 
(DUtnley^j! Carriafje "by Httilway, Ciuip, 
XVllI, pp, 269-274.) 

Stsc. 51 -A of the Indian Railways Act may 
also be read in this connection. The section 
runs as follows: — 

“51 -A. (1) Any railway company, not be- 
ing a company for 

Additional Power whVh the Statute 42 
to provide and main- and 43 'Vict., Chap. 41 
tain transport ser- provides, may frame a 
vices. scheme for the provi- 

sion and maintenance 
of a motor transport or air-craff servicse for 
passengers, animals or goods with a teraii- 
nus at or near a station on the railway own- 
ed or managed by such company. 

(2) The scheme shall be submitted to the 
general controlling authority, which ■ may 
sanction it, subject to such modifications and 
conditions as it may preweribe. 
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(c) that the special needs of a particular industry or locality require to 
be considered afresh. 

(3) If the Provincial Government, after considering any representation 
made to it under sub-section (2) and having heaad the representatives of the 
interests affected and the Provincial and Regional Transport Authorities is satis- 
fied that any notification issued under sub-section (1) ought to be cancelled or 
varied, it may cancel the notification or vary it in such manner as it thinks fit. 

44, (1) The Provincial Government shall, by notification in the Official 
Transport authorities. Gazette, constitute for the province a Provincial 

Transport Authority to exercise and discharge the 
powers and functions specified in sub-section (3), and shall in like manner con- 
stitute Regional Transport Authorities to exercise and discharge throughout such 
areas (in this Chapter referred to as regions) as may be specified in the notifi- 
cation, in respect of each Regional Transport Authority, the powers and func- 
tions conferred by or under this chapter on such Authorities: 

Provided that in the North-West Frontier Province and in Chief Com- 
missioners- Provinces the Provincial Government may abstain from constituting 
any Regional Transport Authority: 

Provided further that the area specified as the region of a Regional 
Transport Authority shall in no case be less than an entire district, or the whole 
area of a Presidency-town. 

(2) A Provincial Transport Authority or a Regional Transport Authority 
shall consist of such number of officials and non-officials as the Provincial Go- 
vernment may think fit to appoint ; but no person who has any financial interest 
whether as proprietor, employee or otherwise in any transport undertaking shall 
be appointed as or continue as a member of a Provincial or Regional Transport 
Authority, and, if any person being a member of any such Authority acquires a 
financial interest in any transport undertaking, he shall, within four weeks of so 
doing, notice in writing to the Provincial Government of the acquisition of 
such interest and shall vacate office. 

(3) A Provincial Trpsport Authority shall exercise and discharge through 
out the province the following powers and functions, namely: — 


f3) The sriieme shall be published in the 
Official Gazette aud thereupon the railway 
company shall, subject, to sub-sec. (4), ’have 
the power to provide and maintain a ser- 
vice ill accordance therewith. 

(4) Tn respect of any service provided 
and maintiiined by any railway company 
under this bcction. — 

(a) the compauv shall be deemed not to 
be a railway administratioa for the purposes 
of this Act or ot any other enactment affect- 
ing railways, and no* property used exclurive- 
ly for purposes of the service shall be deem- 
ed to be included iu the railway or its rol- 
Ung'Stock; and 

(h) all enactments and rules for the time 
being in force relating to motor vehicles, 
air-craft and roads shall apply accordingly. 

(5) The general controlling _ authority 
may, by notification in the Official 'Gazette 
after giving to the railvmy company mx 
months' notice of its intention so to do, 
withdraw its sanction to any scheme sane- 
tioned under siub-sec. (2) or may modify the 
scheme or impose further conditions on it". 

Skc. 44 (1). — ^'^The extent of the r^on 
and the constitution of the regional autho- 
rity are left entirely to Frovincial Govern- 
ments, as it is impossible to speeity in the 
Bill, except by way of the genml indica- 


tion given in cl. (3), a constitution which 
would ^ suit the different conditions, sizes 
of region, etc., prevailing in each province". 
(SMement of Ohjetits^amd JS&asonS.) 

Cl. (2).— The constitution of the provin- 
ei^ authority is permissive. Xt may be re- 
quired for purposes of co-ordinatien or 
tp settle differences between regional antho- 
nties or to increase control over through 
routed Some Natatory basis is tberetore 
^ Oijmts 

^ (4).— “This indicates how 
authorities may be constituted. What may 
sort one prorince may not suit another; but 
rt a compoate authority is constituted con- 
mmng p^rMenlatives of transport inter- 
equitable that the mafa 
mt»eete should be accorded equal 
• <****«»«« Ohjectslma 

OoMMrma BBPOKr.-_«on,4, ^axam 
to make it mandatory on 
^Tinc^ Governments to estaUieh Pro- 

iewqrtin 
B^onal Tranroort 
AuiboiitiM also, wd to aeenre that %eues 

2* Bogional Authorities 
^ largaWe have p^dM 

that both Provincial and Beghmial Aatho- 
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_ (a) to co-ordinate and relate the activities and policies of the Regional 

Transport Authorities, if any, of the province; 

(b) to perform the duties of a Regional Transport Authority where there 
IS no such Authority and, if it thinks fit or if so required bv a Rt-giona! Trans- 
port Authority, to perform those duties in respect of any route conunon to two 
or more regions ; 

(c) to settle all disputes and decide all matters on which ditferences of 
opinion arise be^een Regional Transport Authorities ; and 

(d) to discharge such other functions as may be prescribed, 

(4) For the purpose of exercising and discharging the powers and func- 
tions specified in sub-section (3), a Provincial Transport Authoritv may, subject 
to such conditions as may be prescribed, issue directions to anv Regional Tran- 
sport Authority and the Regional Transport Authority shall be guided by such 
directions. 

[(S) The Provincial Transport Autliority and any Regional Transport 
Authority, if authorized in this behalf by rules made under section 68, mav dele- 
gate such of its powers and functions to such authority or person and subject to 
such restrictions, liixutations and conditions as may be prescribed bv the said 
rules.] ('Added by Act XX of 1942.) ' 

45. Every application for a permit shall be made to the Regi onal Trans- 

General provision as to port Atrthorhy of the region or of one of the regions 
applications for permits. tn which it is proposed to use the vehicle and, if the 
, , . applicant resides or has his principal place of business 

xn any one of those regions, to the Regional Transport Authority of that region. 

Application for stage car- - . application for a permit to use a motor 

riage permit, , vehicle as a stage carriage (in this Chapter referred 

, , to as a stage carriage permit) shall contain the follow- 

mg particulars, namely : 

' (a) Ae tjye and seating capacity of the vehicle in respect of which the 
application is made: 

(b) route or routes on which or the area within which it is intended 
to use the vehicle; 

(c) the time table, if any, of the service to be provided; and 

(d) such other matters as may be prescribed. 

Procedure of Regional . Regional Transport Authority shall. 

Transport Authority in con- m deciding whether to gfrant or refuse a stage car- 


rities shall be bodies composed of officials 
and non-officials but have not otherwise 
fettered the discretion of the provincial 
Government in constituting them except by 
excluding persons having a financial interest 
in a transport undcirtaldng. We have' set 
forth more fully the functions of Provincial 
f ransport AuthoritieB, and have given them 
a power to issue directions to Regional 
transport Authorities^^ 

Sec, 4:5.See 1943 N.L.J. 190. 

Sec. 46: Select Comuittex: Bbpobt. — 
'We have omitted the requirement that pro- 
posed fares are to be disclosed. Such a provi- 
sion would encourage rival applicants to 
underbid each other. The other alteration 
is formal”. 

Secs. 47, 48 and 55 'lay down the general 
principles which should guide transport 
authorities in ifranting permits for stage or 
contract carriages or. public carriers. These 
embody the accepted principles of public 

Cr. C.M.-I-n8 


^ and convenience, the prevention 
competition, and the suitabi- 
lity of the roads to cany the forms of 
transport requiring the permits. In the 
CMC of public goods traffic, the principle 
adopted is that, while the transport of peri- 
shables by short distance transport by road 
in order to avoid dday and damage caused 
by terminal transhipment should not he in- 
terfered with, long distance traffic should be 
im pnm^ly to railways”. (Stat^rnm of 
Objects and Seasons.) 


Sec. 47 (1): Ebport op Select Commit- 
tee.— «The words omitted from dause (a) 
m*e redundant, and would, if retained, in- 
(dude a reference to rail transport, which 
we desire to diminate. We simuarly iimi. 
nate a reference to rail transport by our in- 
sertion of the word "road” in d. (o). We 
have omitted as irrelevant the provision re- 
quiring consideration of the diazacter, qusr 
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(6) fix in the case of motor cabs the fares which may be charged; 

(f) require that every motor cab shall carry a copy of the fare table for 
inspection by passengers ; 

{d) require that any motor cab shall be fitted with a taxi meter; or 
(e) impose on the use of a contract carriage any other condition which 
may be prescribed. 


52. An application for a permit to use a transj^rt vehicle for the carriage 

of goods for or in connection with a trade or business 
Application ^ for private carried on by the applicant (in this Chapter referred 
earner's permit. ^ private carrier's permit) shall contain the 

following particulars namely : — 

( a) the ivpt and caVr}M*ng capacity of the vehicle ; 

(b) the nature of the goods which the applicant expects normally to 
carry in connection with his trade or business ; 

(c) the area for which the permit is required; and 

( d) any other particular which may be prescribed. 

53. (1) A Regional Transport Authority shall, -in deciding whether to 
grant or refuse a private carrier's permit, have regard 
to the condition of the roads to be used by the vehicle 
or vehicles in respect of which the application is 
made, and shall satisfy itself that the vehicle ' or 
vehicles for which the permit is required will not be 

used except in connection with the business of the applics^nt. 

(2) The Regional Transport Authority may in grantii^ a private car- 
rier's permit impose conditions to be specified in the permit relating to the des- 
cription of goods wWch may be carried, or the area in which the permit shall 
be valid, or the maximum Faden weight and axle weights of any vehicle used. 

(3) If the applicant is the holder of a private carrier's permit whkh has 
been suspended or has been the holder of a private carrier's permit which has 
been revoked, the Regional Transport Authority may at its discretion notwith-- 
standing anything contained in sub-section (1) refuse the application. 

54. An application for a permit to use a motor vehicle for the carriage 
of goods for hire or reward (in this Chapter referred 
to as a public _ carrier's permit) shall contain the 
following particulars, namely; — 


Proce<iure of Regional 
Transport Authority iri con- 
sidering apijlication for a 
private carrier’s permit 


Application^ for 
earner’s permit. 


public 


cure that the Provincial Government will 
control the nature of any additional condi'- 
tions imposed." 

Rkc. 52: Report or Select Committee. — 
“The change in clause Cu) follows that made 
in sec. 49. The omission of the words 
^within the region' in clause (d) is necessita- 
ted by the fact that a permit might be re- 
quired for two or mor© regions.” 

Sec. 53 fl). — ^The roads generally are not 
fit for sustained heavy trafSc and this is a 
consideration which must be taken info ac- 
count. (Statement of OijeoU Seasons,) 

Cl. (2).— For instance, the owner of a 
sugar mill might hold a private carrier's 
permit to carry cane, sugar, coal and mill 
stores witldn a radius of fifty miles from 
his mill. If found outside that radius or 
carrying other goods, breach of the condi- 
tions would occur. (Statement of Ohjedts 
and Seasons^ 

Oii. (1): Report or Select Committee. 
— “The omission removes a reference to rail 
transport, a matter whose consideration we 
have transferred by the new clause (43) to 


the Provincial Govemmeint. The other 
changes are formal.” 

Cl. (2). — A. reference to asle weights has 
been iimerted. (Seteot Committee Seport), 

Sec 54 (c) to (e). — ^The justification for 
using _the roads for heavy goods traffic 
where alternative facilities eadst depends to 
a large extent on the nature of the goods to 
be earned. Pot some the longer time taken 
by rail or water will be sufficient justifica- 
tion, for others the time factor can be large- 
ly discounted. Regional authorities will have 
to exercise their discretion. (Statement of 
Ob facts and Seasons,) It is desirable that 
the applicant^ should be called upon to show 
public need, t.*?., with reference to particular 
classes of goods, or that certain firms had 
agreed fo employ him. (Statement of Ob- 
jects and Seasons,) 

. Sec. 54. — “The diiange in clause (5) fol- 
lows. that already made in secs. 49 and 52. 
We have omitted two clanses requiring the 
weight of the veluele and the classes . of 
goods carried to be stated, and have in their 
place inserted two requirements oontainsd 
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(ff) the routes on which or the area in which it is iniended to use the 
vehicle; 

(^) the type and cariying capacity of the vehicle ; 

(c) the manner in ivhich it is claimed that a public need will be .served 
by the vehicle; 

(d) such particulars as the Regional Transport Authority n-.ay require 
with respect to any business as a carrier of goods for hire or reward carried on 
by the applicant at any time before the making of the application, and of the 
rates charged by the applicant ; 

(e) particulars of any a^eement or arrangement, affecting in any mate- 
rial respect the provision within the region of the Regional Transport Autho- 
rity of facilities for the transport of goods for hire or reward, enter^ into by 
the applicant with any other person by whom such facilities are provided, whe- 
ther within or without the region ; and 

(/) any other particulars which may be prescribed. 


^Procedure of Regional 


55. A Regional Transport Authority shall, in de- 
lKtion“ “or" ciding Whether to pnt or refuse » wmer's 

public carrier’s permit. permit, have regard to the following matters, namely. — 

(a) the interests of the public generally ; 

(b) the advantages to the public of the service to be provided and the 
convenience afforded to the public by the provision of such service; 

(c) the adequacy of existing road transport services for the carriage of 
goods upon the routes or within the area to be served and the effect upon those 
services of the service proposed ; . 

(d) the benefit to any particular localit}' or localities likely to be afforded 
by the service ; 

(e) the need for providing for occasions when vehicles are withdrawn 
from service for overhaul or repair ; and 

(/) the condition of the roads included in the proposed routes or area; 
and shall also take into consideration any representations made by persons al- 
ready providing road transport facilities along or near to the proposed route or 
routes or by any local authority within whose jurisdiction any part of the pro- 
posed route or routes lies. 


Power to restrict the 
number of and attach condi- 
tions to public carrier’s per- 
mits. 


56. The Rqponal Transport Authority may, 
after consideration of the matters set forth in section 
55,- 


(a) limit the number of transport vehicles or transport vehicles of any 
specified type for which public carrier's permits may be granted in the region or 
in any specified area or on any specified routes within the region; or ^ 

(b) attach to a public carrier’s permit all or any of the following condi- 
tions namely; — • 

(i) that the vehicle shall be used only on .specified routes or in a specined 


area 

(«) that Ae laden weight and the axle weights of any vehicle used shall 

not exceed a specified maximum, ^ • r tu 

(in) that such records as may be prescribed relating to the plying of me 
vehicle shall be maintained, and 

(iv) any other prescribed condition appropriate to the service to be pro- 


in tbe Bnglish Boad Traffic Act, 1933.” 
(Select Committee Beport.) 

Sec. 55. — These conditions are of common 
application; (d) is intended to indicate that 
regional authorities should consider any re- 
presentation that if th^ allow much highly 
^ted traffic to be •diverts, .ftoan rail to road 
dlEef "r^wiay freiglits inevitably be 


raised. (Statemem of Objects and JBao- 

Select Committee BEpoKT.-^llIi^'^cba^ 
made are mainly in accordance mth 
already made in such sections as 47 and 
Clause- <A) has been omitted because the 
bub^.ance is sufficiently covearett by/TelaiiBeB 
(a) and (o). ’ 
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vided by the vehicle which the Regional Transport Authority thi^s proper to 
impose in the public interest or with a view to prevent uneconomic competition 
between road transport services. 

57. (1) An application for a contract carriage 

and grantfnff^^ or a private carrier's permit may be made at 

any time, ^ , 

(2) An application for a stage carriage permit or a public c^rier’s permit 
shall be made not less than six weeks before the date on which it is desired that 
the permit shall take effect, or, if the Regional Transport Authority appoints 
dates for the receipt such applications, on such dates. 

(3) On receipt of an application for a sta.ge carriage permit or a public 
carrier’s permit, the Regional Transport authority shall make the application 
available for inspection at the office of the Authority and shall publish the appli- 
cation or the substance thereof in the prescribed manner together with a notice 
of the date before which representations in connection therewith may 1^ sub- 
mitted and the date, not being less than thirty days from such publication, on 
which, and the time and place at which, the application and any representations 
received will be considered. 

(4) No representation in connection with an application referred to in 
sub-section (3) shall be considered by the Regional Transport Authority unless 
it is made in writing before the appointed date and unless a copy thereof is fur- 
nished simultaneously to the applicant by the person making such representation. 

(5) When any representation such as is referred to in sub-section (3) is 
made, the Regional Transport Authority shall dispose of the application at a 
public hearing at which the applicant and the person making the representation 
shall have an opportunity of being heard either in person or by a duly authorised 
representative, 

(6) When any representation has been made by the persons or authorities 
referred to in section SO to die effect that the number of contract carriages for 
which permits have already been granted in any region or any area within a region 
is strfficient for or in excess of the needs of the region or of such area, whether 
such representation is made in connection with a particular application for the 
grant of a contract carriage permit or otherwise, the Regional Transport Autho- 
rity may take any such steps as it considers appropriate for- the hearing of the 
representation in the presence of any persons likely to be affected thereby. 

(7) When a Regional Transport Authority refuses an application for a 
permit of anv kind, it shall give to the applicant in writing its reasons for the 
refusal. 

58. . (1) A permit other than a temporary permit issued under section 62 


Sec. 57 (3): Whether ma2?datobt. — The 
pro^ions of sec. 57 (3) are unequivocal and 
mandatory. A permit granted without com- 
plying with these provitaons is, therefore, 
liable to be cancelled. 1943 N.L.j'. 388. 

Sec. 57 (7) is mandatory that when a re- 
presentation has been made the B. T. A. shall 
dispose of the application at a public hear- 
ing. 1943 N.L.J. 194. 

’ Secs. 57 and 68: Pebmit other than 
TEMPORARY PERMIT ISSUED WITHOUT POLLOW- 

INO pR 0 CBEDUEbE,»If a permit which is not a 
temporary permit issued under sec, 62 is 
issued by a competent Transport Authority 
without an application from the owner 
of tiio vehTJ*® and without following the 
procedure laid down in sec. 57 of the Act, 
that permit will be a valid permit if not re- 
voked or till revoked by the appellate 
tribunal. Such a. pemdt will attract 
to it the provisions of the first paza* 


graph of sec. 58 and will be valid for a 
period of three years even though on the 
face of it is for a shorter-term. It is not 
competent to the Civil Court to determine 
whether such a permit is a good permit or 
not. 48 C.W.N. 142. 

Secs. 67 and 64. — ^The E. T. A. after re- 
fusing to grant & permit to a party becomes 
*‘fu7tctuB officio” in respect of that matter. 
It would be acting without jurisdiction in 
granting the permit some time later to the 
same party, which had failed to avail its^ 
of its remedy to appeal under see. 64, and 
which had presented no fresh application 
under sec. 57, to the B. T. A. 1943 NiJr. 
188. I^e aUo 1943 NX.J. 115. 

Sec, 58. — '^The period of validity of a per- 
mit has been at a iwitiininTw of three 
years with a possible mmiyrn Tn of five years 
and a saving proviso hufi been inserted seen- 
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Duration and renewal of 

permits. less than three years and not mure than five years» as 

the Regional Transport Authority may in its discre- 
tion specify in the permit : 

Provided that in the case of a permit issued or renewed within two years 
of the commencement of this Act, the permit shall be elfective without renewal 
for such period of less than three years as the Provincial Government may pre- 
scribe. 

(2) A permit may be renewed on an application made and disposed of as 
if it were an application for a permit : 

Provided that, other conditions being equal, an application for renewal 
shall be given preference over new applications for permits. 


.59. (1) Save as provided in section 61, a permit shall not be transferable 

General conditions at^ another except with the permis- 

laching to all permits. sion of the transport authority which granted the 

permit and shall not without such permission operate 
to confer on any person to whom a vehicle covered by the pennit is transferred 
any right to use that vehicle in the manner authorised by the permit. 

(2) The holder of a permit may, with the permission of the authority by 
which the permit was granted, replace fcy another vehicle of the same nature and 
capacity any vehicle covered by the permit. 

(3) The following shall be conditions of every permit — 

(o) that the vehicle or vehicles to which the permit relates are at all 
times so maintained as to comply with the requirements of Chapter V and the 
rules made thereunder ; ^ 

(6) that the vehicle or vehicles to which the permit relates are not driven 
at a speed exceeding the speed lawful under this Act ; 

(c) that any prohibition or restriction imposed and any maximum or 
minimum fares or freights fixed by notification made under section 43 are observ- 
ed in connection with any vehicle or vehicles to which the permit relates ; 

(d) that the vehicle or vehicles to which the pennit relates are not driven 
in contravention of the provisions of section 72; 

(e) that the provisions of this Act’ limiting the hours of work of drivers 
are observed in connection with any vehicle or vehicles to which the permit re- 
lates ; and 

(/) that the provisions of Chapter VIII so far as they apply to the holder 
of the pennit are observed. 


• Cancellation and 
sion of permits; 


suspen- 


60. (1) The transport authority which granted 
a permit may cancel the permit or may suspend it for 
such period as it thinks fit— 

(a) on the breach of any conditions specified in sub-section (3) of section 
59, or of any condition contained in the permit, or 


ring preference for holders of permits ovex 
applicants for new permits.^' {Select Com,' 
mittee Beport,) See Notes under secs. 57 
and 64 . See 1943 NX.J. 117. 

Seo. 59; Select ComnTTBE Beport. — 
"The clmnges made in sub-clause (1) enable 
perznits to be transferred with the permis- 
sion of the Transport Authority. In sub- 
clause (3) we have added two additional 
conditions to those deemed to be attached to< 
the holding of a permit.” 

. Secs. 59 and 60. — motor service to 
which a pennit was issued lost aU its vehi- 
cles. It then included in its service vehicles 
belonging to “another service and the 
parts issued to them on 'those vehicles. The 
addi^ and the Managing ' Director of the 


service were ail changed. The B. T. A. 
cancelled the permit. Held, that the ser- 
vice had ceased to exist, that the permit was 
transferred without permission and vehicles 
replaced without permission as required by 
sec. 59 (1) and (2), Motor VeMclea Act and 
that a contravention of sec. 60 (1) (5), 
Motor Vehicles Act, had occurred for which 
cancellation of the permit was appropriate. 
1943 NX.J. 193. 

Sec. 60: Select ComaTTEs Beport. — 
"The changes made in sub-clauses (1) aqd 
(2) are formal. Sub-clause (3) has been 
omitted as unnecessary, paxtienlarly in view 
of the new provisions now insezt^ as sec. 
61.” 
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(b) if the holder of the permit uses or causes or allows a vehicle to be 
used in anj" manner not authorised b}’’ the permit, or 

U) if the holder of the permit ceases to possess the vehicle or vehicles 
covered by the permit, or 

(d) if the holder of the permit has obtained the permit by fraud or mis- 
representation : 


Provided that no permit shall be cancelled unless an opportunity has been 
given to the holder of the permit to submit his explanation. 

(2) Where a transport authority cancels or suspends a permit^ it shall 
give to the holder in writing its reasons for the revocation or suspension. 

61. (Ij Where the holder of a permit dies, the person succeeding to the 
. . possession of the vehicles covered by the permit may, 

deatlTof ^ period of three months, use the permit as if it 

had been granted to himself : 

Provided that such person has, within thirty days of the death of the 
holder, informed the transport authority which granted the permit of the death 
of the holder and of his own intention to use the permit: 

Provided further that no permit shall be so used after the date on which 
it would have ceased to be effective without renewal in the hands of the deceased 
holder. 

(2) The transport authority may, on application made to it within three 
months of the death of the holder of a permit, transfer the permit to the person 
succeeding to the possession of the vehicles covered by the permit. 

^[(1)1 A:Reponal Transport Authority may, at its discretion, and with- 
Temporary permits. following the procedure laid down in section 57, 

. grant permits, to be effective for a limited period not 

m any case to exceed four .months, to authorise the use of a transport vehicle 
temporanly — 


(a) for the conveyance of passengers on special occasions such as to and 
from fairs and religious gatherings, or 

(b) for the purposes of a seasonal business, or 

(c) to meet a particular temporary need, 

and may attach to any such permit any condition it thinks fit 
i[(2) ♦ * ♦ 


63. (1) Except as may be otherwise prescribed, a permit granted by the 
, . Regional Transport Authority of any one region shall 

usJ SdeVemon® iT wJrfJ ^ ^ ““^“3 &e permit has 

granted, been countersigned by the Regional Transport Autho- 

. that other region, and a permit granted in any 

rae province smll not be valid in any other province unless countersigned by 
the Provincial Transport Authority of that other province or by the Regiond 
Transport Authority concerned. ® 

R.egional Transport Authority when countersigning the permit 
may attach to the permit any condition which it might have imposed if it had 

A t. likewise varj^ any condition attached to the permit 

by the Authonty by which the permit was granted; 


LEG. REF. 

1 Omitted by Axjt XX of 1942. 

.Ssa 61 : Report op Select CkiiactTrsE.--- 
Provision is here made on comprehexisiv^ 

OIF SKUnr COMMTTW 

We have reduced tiie period af -validWy oi 
a tempoHiry permit from rix to four 
01. {aj has been omitted as nxmeeessaxy 


but we have added a power to delegate the 
function of issuing temporary permits so 
t^t they may be issued without the neces- 
sity for a formal meeting of the Transport 
Authority*’. 

Sec. 63.— ■‘T’fovision has been made for 
rules whereby provincial authorities may 
make mutual arrangements or validating 
permits outside their juris&tion ‘ withoS 

CO'tmterrfriimA.'f.nrA" ' > i .. . 
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(3) The provisions of this Chapter relating to the grant, revocation and 
suspension of permits shall apply to the grant, revocation and suspension of 
counter-signatures of permits. 

(4) Notwithstanding anything contained in sub-section (1), a Regional 
Transport Authority of one region may issue a temporary permit under clause 
(a) or clause (c) of sub-section (1) of section 62 to be valid in another region 
or province with the concurrence given generally or for the particular occasion, 
of the Regional Transport Authority of that other region or of the Provincial 
Transport Authority of that other province, as the case may be. 

Appeals. ^ 64. Any person — 

(^) aggrieved by the refusal of the Provincial or a Regional Transport 
Authority to grant a permit, or by any condition attached to a permit granted to 
him, or 

, (J) aggrieved by the revocation or suspension of the permit or by any 
variation of the conditions thereof, or 

(^) aggrieved by the refusal to transfer the permit to the person succeed- 
ing on tihe death of the holder of a permit, or 

(^) aggrieved by the refusal of the Provincial or a Regional Transport 
Authority to countersign a permit, or by any condition attached to such counter- 
signature, or 

(^) aggrieved by the refusal of renewal of a permit, or 
(/) being a local authority or police authority or an association which, or 
a person providing transport facilities who, having opposed the grant of a per- 
mit, is aggrieved by the grant thereof or by any condition attached thereto, or 

(ff) being the holder of a licence, who is aggrieved by the refusal of a 
Reponal Transport Authority to grant an authorisation to drive a public service 
vehicle, 

may, within the prescribed time and in the prescribed manner, appeal to the 
prescribed authority who shall give such person and the original authority an 
opportunity of being heard. 


Cii. (4:). — This is necessary particularly 
for temporary permits lor v^des for 
feasts, weddings, funerals^ etc. 
of Ohjeots md Seasons,) 

Report op Select Committe®.— *O ja sub-* 
d. (1) the added words darify the proce* 
dure where the permit is to be used in two 
separate provinces. The alteration in sub-d. 
(4) adds a necessary reference which was 
omitted in the Bill”. 

Fixation op pebbut pises. — ^The "LooaX 
Govemment has nothing to do with the jSxa- 
tion of the permit fees. That falls within 
the jurisdiction of the Provincial Transport 
Authorily. 48 O.W.N. 142. 

Sec. 64; Report of Select Combottbe.— 
"A reference to the Provincial Transport 
Authority has been inserted in cL (a), and 
an additional ground of appeal has been 
added by the new d. (o). The change in 
original d. (c), now (d), is consequential 
on that made in sec. 47 (1)”, Bee notes 
under sec. 57. 

Secs. 64 and 44 (3) (a) — ^Duty op appel- 
late tribunal. — The duty of the appellate 
tribunal is only to consider appeals prefer- 
red under sec. 64, Motor Vehicles Act. It 
cannot issue directions under sec. 44 (3) 
(®). 1943 N.L.J. 190. 

,Secs. 64 (f) AND 57 — Right op Appeal- 
Person not opposing grant op perbot. — 
It is only the preson, or authority who has 
validly opposed the ^a;nt of a permit who 
CR.CM.-I-119 


can make an appeal under sec. 64 (/) of the 
Motor Vehicles Act. If an authority or 
person does not oppose the grant of a per- 
mit, as provided in sec. 57, Motor JTehides 
Act, he cannot be said to be aggrieved if the 
R. T. A. passes an order which turns out to 
be to his prejudice; when power is given 
under law to oppose in a certain way, then 
that power must be mrcised in that parti- 
cular way, and cannot be exerdsed in a man- 
ner not warranted by law. 1943 N.L.X 
115. 

Seos. 64 AND 58— Right op appbad— Per- 
son AGGRIEVED BY THE SANCTION OP A RENE- 
WAL.— SeC. 64 of the Motor Vohides Act 
provides for an appeal by a person aggpdev- 
ed by refusal to grant a permit, by a person, 
who opposed the grant of a permit, aggriev- 
ed by tlie grant theeof and by a person ag- 
grieved by the refusal of renewal of a per* 
mit. The provision in sec. 58 is procedural 
and can have no effect on the clear provi- 
sions of sec. 64. The Act provides for no 
appeal against the sanetioa'^of renewal of 
a permit. 1943 3Sr.L.J. 117. 

'Secs. 64 and 59 (1)— Right op Appeal- 
Order OP R. T. A. TRANSFERRING A PERBUT 
FOR A SERVICE OP STAGE CARRIAGE. — ^There 

is no provision in sec. 64, Motor Vehides Act 
for an appeal against an order of the B. 
T. A transferring, under sec. 59 (1), 'Motor 
Vehides Act, read with R, 68 of the C.T. 
and Berar Motor Vehides Bolea 1940j a per- 
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65. (1) Xo person shall cause or allow any person who is employed by 
M . liim tor the purpose of driving a transport vehicle or ’ 

of 'vh(j is sabjecl lo his control for such purpose to 

work — 

(a) for more than five hours before he has had an interval of rest of at 
least half an hour ; or 

(6 J for more than nine hours in one day ; or 

(c) for more than fifty-four hours in the week. 

(2j The Provincial Government may by rule made under section 68 grant 
such exemptions from the provisions of sub-section fl) as it thinks fit, to meet 
cases of emergency or of delays by reason of circumstances which could not be 
foreseen. 


(.V) The Provincial Government '[or, if authorized in this behalf by the 
Provincial Government by rules made under section 68, the Provincial or a Regional 
Transport Authority], n’.ay require persons employing any persons whose work 
is subject to any of" the provisions of sub-section fl) to fix beforehand the hours 
of work of such persons as to conform with those provisions, and may provide 
for the recording of the hours so fixed. 

(4) No person shall work or shall cause or allow any other person to 
work outside the hours fixed or recorded for the work of such persons in com- 
pliance with any rule made under sub-section (3). 

(5) The Provincial Government may prescribe the circumstances under 
which any period during which the driver of a vehicle although not engaged in 
work is required to remain on or near the vehicle may be deemed lo be an in- 
terval for rest within the meaning of sub-section (1). 

66. Any contract for the conveyance of a passenger in a stage carriage or 
^ contract carriage, in respect of which a permit has 

issued Under this Chapter, shall, so far as it pur- 
‘ ports to negative or restrict the liability of any person 

in respect of aijy claim made against that person in respect of the death of, or 
bodily injury to, the passenger while being carried in, entering or alighting from 
the vehicle, or purports to impose any conditions with respect to the enforcement 
of any sucli liability, be void. 

Power ti> make rules as 67, (1) A Provincial Government may make 

to stage carriages and con- rules to regulate, in respect of stage carriages and 
tract carriages. contract carriages, — 

( a) the conduct of persons licensed to act as drivers of, and the licensing 
of and the conduct of conductors of, such vehicles when acting as such ; and 
( J) the conduct of passengers in such vehicles. 

(2) Without prejudice to the generality of the foregoing provision, such 
rules may — 

(a) authorise the removal from such vehicle of any person infringing the 
rules by the driver or conductor of the vehicle, or, on the request of the driver 
or conductor, or any passenger by any police officer ; 

(b) require a passenger who is reasonably suspected by the driver or 
conductor, of contravening the rules to give his name and address to a police offi- 
cer or to the driver or conductor on demand; 


LEG. REF. 

1 Inserted by Act XX of 1942. 


xnit for a serrice of stage carriage from one 
company to another. 1943 117. 

Sec. 65. — '‘These proTisaonB are desirable 
but are not hkdy to be generally enforced 
until more regularly times services are es- 
tablished. But they will be used against an 
owner in the event of an accident where 
the driver has be^n grossly over-worked, and 


also in wdl known cases of abuse.” 

Tn^Ti’t of Objects and Reasons,) 

Select Committee RBa?oBT,— ^'The clause 
has been recast and esqtanded. A limit of 
fifty-four hours’ work per week has been 
introduced. The limit for a period of conti- 
nuous work has been raised from ten to 
eleven hours. Provision has been made for 
the keeping of recotds of working hours in 
order to facilitate enforcement of the pro- 
visions of the dause”* .. - • 
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(c) require a passenger lo declare, if so requested by the driver or con- 
ductor, the journey he intends to take or has taken in the vehicle and to pay the 
fare for the whole of such journey and to accept any ticket provided therefor ; 

(d) require, on demand being made for the purpose by the driver or con- 
ductor or other person authorised by the owner of the vehicle, pfr/duction during 
the journey and surrender at the end of the journey by the holder thereof of any 
ticket issu^ to him ; 

(e) require a passenger, if so requested by the driver or conductor, to 

leave the vehicle on the completion of the journey the fare for which he has 
paid; . , . , 

{/) require the surrender by the holder thereof on the expiry of the period 
for which it is issued of a ticket issued to him : ^ 

(g) require the maintenance of complaint books in stage carriages and 
prescribe the conditions under which passengers can record any complaints in 
the same. 


68. (1) A Provincial Government may make 

Power to make rules for for the purpose of carrying into effect the provi- 

the purposes of this Chapter, sions of this Oiapter. . . , 

(2) Without prejudice to the generality of the foregoing power, rules 
under this section may be made with respect to all or any of the following matters, 
namely:— ^ . j i. 

(o) the period of appointment and the terms of appointment of and the 
conduct of business by Regional and Provincial Transport Authorities and the 
reports to be furnished by them ; j i,- 

(6) the conduct and hearing of appeals that may be preferred under this 
Chapter, [the fees to be paid in respect of such appeals and the refund of such 
fees]^ 

(c) the forms to be used for the ptHposes of this Chapter, including the 

forms of permits ; . , i ^ ^ 

(d) the issue of copies of permits in place of permits lost or destroyed; 
(•e) the documents, plates and marks to be carried by transport vehicles, 

the manner in which they are to be carried and the languages in which any such 

documents are to be expressed; , j * / 

(/) the badges and uniform to be worn by drivers and conductors .ot 

stage carriages and contract carriages ; , - i * 

(g) the fees to be paid in respect of permits, duplicate permits, plates 

and badges ; • i / 

^[(gg) the exemption of prescribed persons or prescribed chsses of per- 
sons from payment of all or any or any portion of the fees payable under this 

Chapter;] . . 

(h) the custody, production and cancellation on revocation or expiration 

of permits, and the return of permits which have become void or have been re- 
\i) the conditions subject to which a permit issued in one region shall 

be valid in another re^on ; , , 

' (/) the authorities to whom, the time within which and the manner iii 

which appeals may be made ; ^ • j u 

(k) the construction and fittings of/ and the equipment to be carried by 
stage and contract carriages, whether generally or m specified areas : 


LEG. REF. 

1 Added by Act XX of 19^. 

2 Inserted and substituted by Act AX. ox 
*1942. 


SBC. 68: Report of Select Committee, — 
01 ,( 1 ) has been omitted as sec. 65 adequate- 
ly provides for all matters connwted .with 


hours of work. The other chang^ made 
nre self-explanatory, and are aimed at 
supplementing minor deficiencies in the rule- 
making power. ^ 

Sec, 68— Rule 09 . — Document exwnm/ng 
v^mit undSer Act of 1914 though 

not in statutory farm is a *penMV under 
Act. 48 O.W.N. 142. 
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(/) the determination of the number of passengers a stage or contract 
carriage is adapted to carry and the number which may be carried; 

(m) the conditions subject to which goods may be carried on stage and 
contract carriages partly or wholly in lieu of passengers ; 

(n) the safe custody and disposal of property left in a stage or contract 
carriage ; 

(o) prohibiting the painting or marking of a stage or a contract car- 
riage in such colour or manner as to induce any person to believe that the vehi- 
cle is used for the transport of mails ; 

(p) the conversance in stage or contract carriages of corpses or persons 
suffering from any infectious or conta^ous disease or goods likely to cause dis- 
comfort or injur\’ to passengers and the inspection and disinfection pf such car- 
riages, if used for such purposes ; 

(q) the provision of taxi meters on motor cabs requiring approval or 
standard types of taxi meters to be used and examining, testing and sealing taxi 
meters ; 

(r) prohibiting the picking up or setting down of passengers by stage or 
contract carriages at specified places or in specified areas or at places other than 
dul>* notified stands or halting places and requiring the driver of a stage carriage 
to stop and remain stationary for a reasonable time when so required by a pas- 
senger desiring to board or alight from the vdiicle at a notified halting place ; 

(s) the requirements (including the provision of proper sanitary arrange- 
ments) 'which shall be complied with in any duly notified stand or halting place ; 

(#) requiring the awners of transport vehicles to notify anv change of 
address or to report the failure of or damage to any vehicle used for the con- 
vqrance of passengers for hire or reward ; 

(w) requiring the person in charge of a stage carriage to carry any per- 
son tendering the legal or customary fare ; 

(^v) tile conditions under which and the types of containers or vdiicles 
in which animals pr birds may be carried and the seasons during which animals or 
birds may or may not be carried ; 

[(w) tfie licensing of and the regulation of the conduct of agents or can- 
vassers who engage in the sale of tickets for travel by public service vehicles or 
other\\'ise solicit custom for such vehicles;] (Substituted by Act XX of 1942.) 

(x) the inspection of transport vehicles and their contents and of the 
permits relating to them ; 

(y) the carriage of persons other than the driver in goods vehicles; 

(z) the records to be maintained and the returns to be furnished by the 
owners of transport vehicles ; and 

(za) any other matter which is to be or may be prescribed. 

CHAPTER V. ^ 


Construction, Equipment an© Maintenance of Motor Vehicles. 

General provision regard- Every motor vehicle shall be so constructed 

ing construction and main- afid SO maintained as to be at all times under the 
tenance. effective control of the person driving the vehicle. 


SiDO. 69: Manupacturers’ Liability. — 
Since automobiles are manufactured for the 
puipofle of travelling over highways at a 
rapid speed, it is indispensable to their 
being so employed that tiiey should be safe- 
ly and properly constructed with reference 
to the use for which they are intended. The 
danger of injury to their occupants from 
defects in material or construction is so 
grout that there is impo^ upon maiiufae- 
turers a duty of exercising a high degree of 
care in their construction and equipping 
them in such maimer as will sugte them 


reasonably safe when used with proper care. 
If an automobile is defeetivdy or insuffi- 
ciently constructed it becomes immediately 
dangerous to life and limb, because no mat- 
ter how competent the drivers employed to 
operate it, they are hepless to protect them- 
selves from undiscovered and unbiown de-. 
fects. Accordingly a manufacturer of an 
automobile will .normally be diarged with 
notice of the unsafe condition in. a machine 
if the faulty construction is so patent that 
no person engaged in its manufacture could 
fail to observe it. If a defect of cha- 
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70. (1) A Provincial Government may make 
Power to make rules. rules regulating the construction, equipment and main- 
tenance of motor vehicles and tratlers, 

(2) Without prejudice to the generality of the foregoing power, rules 
may be made under this section governing any of the following matters either 
generally in respect of motor vehicles or trailers or in respect of motor vehicles 
or trailers of a particular class or in particular circumstances, namely : — 

(a) the wddth, height, length and overhang of vehicles and of the loads 
carried ; 

(b) seating arrangements in public service vehicles and the protection of 
passengers against the weather; 

(c) the size, nature and condition of tyres; 

(d) breaks and steering gear; 

(e) the use of safety glass ; 

(/) signalling appliances, lamps and reflectors ; 

(g) speed governors ; ' 

(h) the emission of smoke, visible vapour, sparks, ashes, grit or oil.; , 

(i) the reduction of noise omitted by or caused by vehicles; 

(/) prohibiting or restricting the use* of audible sij^als at certain times or 
in certain places ; 

(k) prohibiting the carrying of appliances likely to cause annoyance or 
danger ; 

(/) the periodical testing and inspection of vehicles by prescribed autho- ‘ 

rities; 

(m) the particulars other than registration marks to be exhibited by vehi- 
cles and the manner in which they shall be exhibited : and 

(w) the use of trailers with motor vehicles. 

CHAPTER VI. 

Control of Traffic. 


71- (1) No person shall drive a motor vehicle or cause or allow a motor 

Limits of speed, vehicle to be driven in any public place at a speed 

exceeding the maximum speed fixed for the vehicle 
by or under this Act or by or under any law for the time being in force : 


raeter is concealed from tke purchaser at 
the time of sale and is unknown to him at the 
timft of an accident which it causes, the 
manufacturer may he hdd responsihle in 
damages to any one who is thereby injured. 

Sec. 70. — “The rule-making powers out- 
lined in this section are nnavoidable. 
though uniformity, in respect of rules in 
this Chapter, is desirable, such rules cannot 
conveniently be incorporated in the^ Bill 
owing to periodical changes in the design of 
vehicles from time to time^\ (Statement of 
Ohjects <md Beasons,) 

Sbwect Committee Report. — “We have 
added a power to regulate seating accom- 
modation and provision for the comfort of 
passengers in passenger-carrying vehicles^'- 
Rbgtjlattons as to ISaipett Appliances 
AN i> Stopping.— Acts governing motor vehi- 
cles generally provide that automobiles must 
be equipped with safey devices such as 
lamps, bells and horns, and require them to 
carry lighted lamps between sunset and sun- 
rise, and to give warning of danger by 
sounding a horn; and in like ma^er a muni- 
cipal, corporation is also authorised to carry 
. signal and oHier safety appliances. 


Sec. 71, Cl. (1), and the Eighth Sche- 
nuLB. — “It may with some force be argued 
that speed limits are conuected with the 
local strength of roads and should be left 
for local prescription. gBut, as iu the ease 
of permissible weights, "hree are advantages 
in making speeds uniform. It is true that 
motor transport vehicles will ply within the 
province but there will always be a good 
deal of traffic across provincial borders. 
There arc other practical reasons why gene- 
ral speed limits should be uniform and im- 
posed by the Act, insurance risks may 
vary with permissible speed and it is desir- 
able that premium rates should be uniform 
throughout India, If mechanical speed go- 
vernors are introduced, as is to be hoi^, 
they must be set for a certain speed and 
be sealed by some authority. A gjovemor 
set for the legal speed in one province may 
be illegal in another if there is a diffierenoe 
in speed limits. TTniform reasonable speed 
limits coupled with the eompulBOiy tsse of 
speed governors will tend to reduce not only 
accidents but also premium rstei^, (State- 
ment of Ohjeete emd Reesone.) 
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Provided that such maximum speed shall in no case exceed the maximum 
fixed for the vehicle in the Eighth Schedule. 

(2) The Provincial Government or any authority authorised in this behalf 
b}' the Provincial Government may, if satisfied that it is necessary to restrict the 
speed of motor vehicles in the interests of public safety or convenience or be- 
cause of the nature of any road or bridge, by notification in the official Gazette, 
fix such maximum speed limits as it thinks fit for motor vehicles or any specified 
class of motor vehicles or for motor vehicles to which a trailer is attached, either 
generally or in a particular area or on a particular road or roads. 

72. n) The Provincial Government may prescribe conditions for the issue 
of permits for heaw transport vehicles by the Pro- 
Limits of weight and limi- vincial or Regional Transport Authorities and may 
tations on use. prohibit or restrict the use of such vehicles in any 

area or route within 'the province : 


Select Committee ‘Report. — changes 
made are Intended to express more deariy 
the intention of the clause as drafted. In 
the case of certain vehicles the Eighth 
Schedule lixes no maximum speed limit. 
But wliere such maximum speeds are fixed 
they are to be effective for the purposes of 
sub-cl. (1)”. 

ItEGriATiON AS TO SPEED. — Limitation up- 
on the speed of automobiles operated on the 
public streets and highways are primarily 
intended for the protection of travellers and 
drivers of bullock and horse-drawn vehicles. 
The law establishes a uniform Mximum 
rate of speed, such as so many miles per 
hour, for all motor vehicles opprated any- 
where in the country roads, or it may make 
spetdal regulations for particular localities, 
such as a prohibition against driving faster 
than 5 miles per hour or a “common travel- 
ling pace” in a designated congested loca- 
lity. The state may also expressly leave 
to the municiparties the right of determin- 
ing within certain limits the proper maxi- 
mum spe«»d of motor vehicles. In the ab- 
sence of express or implied prohibition by 
the legislature a municipality may also pass 
ordinances fixing within reasonable limits 
the sp(*ed at which motor vcliicles may be 
operatcfl within its boundaries, and it is 
within the province tf a city corporation to 
prescribe different rate^j of specil for auto- 
mobiles in different portions of the city ac- 
cording to the width of the streets,, their 
use, and the density of population. In view 
of the danger to traffic involved in the. use 
of automobiles on country roads, especially 
in the night time, an ordinance prohibiting 
the running of automobiles on country roads 
between sunset and sunrise may be not un- 
reasonable under certain conditions. (Am. 
Bitl. Case-law.) 

Under sec. 71 (2) which permits the res- 
tricting of speed within certain areas, the 
notification is the fixing, and therefore until 
the reatrietion has been notified, the speed 
limit is not fixed. A notification is there- 
fore a condition precedent to the comxms- 
tiiott of an offence of exceeding the speed 
limit and is not merely a method of publish- 
ing the speed fixed. 55 L.W. 827 (2)= 
(1942) 2 M.LJ, 670=1943 M. 217. 


8ec. 71 (2) is mandatory and it is neces- 
sary before the imposition of a speed limit 
can be enforced that there should be a prior 
notification in the Gazette. 56 L.W. 73= 
A.r.B. 1943 Mad. 391 (1)=(1943) 1 M.L.J. 
153. 

To sustain a conviction under sec. 71 (1) 
it must be shown that the speed limit has 
been “fixed” imder sec. 71 (2) and that the 
accused exceeded it. The fixing of the 
speed by the proper authority, such as the 
Boad Transport Board is the publication in 
the Official Gazette. Publication in the Dis- 
trict Gazette is not publication in the 
“Official Gazette” under sec. 71 (2). When 
there has been no publication or notification 
in the Gazette of India or in the Gazette 
of the Province, a notification in the District 
Gazette does not amount to “fixing” the 
speed limit and a person exceeding such 
limit published in the District Gazette is not 
guilty of exceeding the sfjeed “fixed” and 
cannot be convicted under sec. 71 (1). 56 L, 
W. 326=A.I.R, 1943 Mad. 491= (1943) 1 
M.L.J. 344. ^ ^ 


Sec. 72. — ^'‘The object is two-fold. Firstly 
to put a stop to gross overloading by speci- 
fying a maximum pennissible weight and 
axle weight which is reasonable for vehicles 
at present in general use. Secondly, a rea- 
sonable limit is imposed which will generally 
apply but can be varied upwards or down- 
wards by Provincial Governments to* suit 
local conditions.” (Statement of Objects 
nnd Beasons.) 


SELECT Committee Report.— have 
omitted sub-clause (1) which imposed maxi- 
mum limits on the laden weight and axle 
weight of motor vehicles, while retaining 
the prohibition of the driving in public places 
of vehicles not fitted with pneumsitic weight, 
increased, resp^tively, from 
12,500 and 9,000 pounds to 14^00 and 10,600 
will be found included in the definition in cl. 
2 (8) of a '‘heavy transport vehicle". For 
the prohibition (subject to a power to pres- 
cribe otherwise) of the driving of vehicles 
exceeding these weights, which was contain- 
ed m sub-clause (1) wMch we have omitted, 
we have substituted a provision enabling the 
Provincial Government to prescribe eondi- 
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Provided that any permit issued before the coirmericeinent of this Act may 
be continued or renewed by the competent authority for a period not exceeding 
three years under the conditions upon which the permit orii^inally issued, 
unless the Provincial Government directs otherwise. 

(2) Except as may be otherwise prescribed, no person sliail dri\c or cause 
or allow to be driven in any public place any motor vehicle which ih not fitted with 
pneumatic tyres, 

(3) Xo person shall drive or cause or allow to be driven in aiiv public 
place any motor vehicle or trailer — 

(a) the unladen weight of which exceeds the unladen weight specified in 
the certificate of registration of the vehicle, or 

(b) the laden weight of which exceeds the registered laden weight speci- 
fied in the certificate of registration, or 

(c) any axle weight of which exceeds the maximum axle ^veight specified 
for that axle in the certificate of registration. 

(4) Where the driver or person in charge of a motor vehicle or trailer 
driven in contravention of sub-section (2) or clause fj) of sub-section fS) is 
not the owner, a Court may presume that the oflfence was committed with the 
knowledge of or under the orders of the owner af the motor vehicle or trailer. 

73. Any person authorised in this behalf by the Provincial Government 
Power to have vehicle reason to believe that a goods vehicle 

weighed. ^r trailer is being used in contraventi(jn of section 72, 

. , ^ ^ require the driver lo convey the vehicle to a weighing 

device, if any, within a distance of one mile from auv poinr on the forward route 
or within a distance of five miles from the destination of the vehicle for weigh- 
ment: and if on such weighment the vehicle is found lo contravene in any res- 
pect the provisions of section 72 regarding weight, he mav. bv order in writing, 
direct the driver to convey the vehicle or trailer to the nearest* place, to be speci- 
fied in the notice, where facilities exists for the storage of goods and not to re- 
move the vehicle or trailer from that place until the laden \veight or axle wright 
has been reduced or the vehicle has otherwise been treated so that it complies with 
section 72. 


Power to restrict the use 
of vehicles. 


74. The* Provincial Government or any authority authorised in this behalf 
by the Prorincial Government, if satisfied that it is 
necessary in the interests of public safety or con- 
venience. or because of the nature of any road or 
bridge, may by notification in the official Gazette prohibit or restrict, subject to 
such exceptions and conditions as may be specified in the notification, the driving 
of motor vehicles or of any specified class of motor vehicles or the use of 
trailers either generally in a specified area or on a specified road. 


tions for the issue by Transiport Authorities 
of permits to drive heavy transport vehicles, 
and to prohibit or restrict their use in the 
Province, adding a saving clause to coyer 
any such vehicles which are already pl^ng 
under permits when the Act comes into 
force.*^ 

StfB-oiAUSE (4). — *^e have confined the 
presumption of knowledge to those cases 
only in which it. seems to -quitahle to 
suppose that the driver wou. — have that 
knWledge.” (Select Committee Beport,) 

Buie 50-A of the C. P. Motor Vehidea 
Buies, cannot apply to the case of a motor 
oxnnibus carrying passengers and luggage, 
for it applies only to motor vehicles used 
exclusively for the carriage of goods. E. 63 
(3) seems to suggest that it is the duty of 
the conduetbr to calculate the number of 


passengers allowed after extra luggage has 
been put on the bus, and any way B. 60 
makes if clear that in all cas^. where the 
tlrh^er is not responsible, the conductor is 
held Te8])Onsible, for the fuliilment of the 
rules. Where both the conductor and driver 
are charged for carrying luggage in excess 
of the weight allowed, as the rule requires 
the conductor to see that the weight of the 
luggage carri^ed is not in excess of the weight 
allowed, the conductor alone is liable. 1939 
N.L.X 95. 

Sec. 73 : Select Committee Eeport.— 
"The first change confines the scope of the 
danse to goods vehicles, the class of vehi^ 
really concerned. The second change pro- 
vides against the possibility of a vehicle be- 
ing diverted from its ronte and thus unrea^ 
sonably delayed on its journey;” 
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76. (1) 

Power to 
eI^s. 

cle traflSe. 


The Provincial Government or any authority authorised in this 
erect traffic behalf by the Provincial' Government may cause or 
" permit traffic signs to be placed or erected in any 
public place for the purpose of regulating motor vehi- 


(2) Traffic signs erected under sub-section (1) for any purpose for 
which provision is made in the Ninth Schedule shall be of the size, colour and 
type and shall have the meaninsrs set forth in the Ninth Schedule, but the Pro- 
vincial Government or any authority empowered in this behalf by the Provin- 
cial Government may make or authorise the addition to any sign set forth in the 
said Schedule, of transcriptions of the words, letters or figures thereon in such 
script as the Provincial Government may thiik fit, provided that the transcrip- 
tions shall be of similar size and colour to the words, letters or figures set forth 


in the Ninth Schedule. 

(3) Except as provided by sub-section (1) no traffic sign shall, after 
the commencement of this Act, be placed or erected on or near any road ; but 
all traffic signs erected prior to the commencement of this Act by any competent 
authority shall for the purposes of this Act be deemed to be traffic signs erected 
under the provisions of sub-section (1). 

(4) A Provincial Government may, by notification in the official Gazette 
empower any District Magistrate or Superintendent of Police (or in the Presi- 
dency towns), the Chief Presidency Magistrate or the Commissioner of Police,] 
to remove or cause to be removed any sign or advertisement which is so placed 
in his opinion as to obscure any traffic sign from view or any sign or advertise- 
ment wMch is in his opinion so simlar in appearance to a traffic sign as to be 
misleading. 

76. The Provincial Government or any authority authorised in this behalf 

^ , , _ , by the Provincial Government may, in consultation 

the local authority having jurisdiction in the 
area concerned, determine places at which motor vehi- 
cles may stand either indefinitely or for a specified period of time, and may 
determine the places at which public service vehicles may stop for a longer 
time than is necessary for the taking up and setting down of passengers. 

77. A Provincial Government or any authority authorised In this behalf 

by the Provincial Government may, by notification 
Mam roads, ^ official Gazette or by the erection at suitable 

places of the appropriate traffic si^ referred to in Part A of the Ninth Sche- 
dule designate certain roads as main roads for the purposes of the regulations 
contained in the Tenth Schedule. 

78. (1) Every driver of a motor vehicle, shall drive the vehicle in confor- 

mity with any indication given by a mandatory 
Duty to obey traflSc signs, traffic sign] and in conformity with the driving re- 


LEG. REF 

1 Inserted by Act XX of 1942. 

Seo. 75 (2): Select Committee Eeport. 
— "The alteration of sub-clause (2) is design- 
ed to ensure that the use of additional 
traffic-directions such as glass reflectors or 
other signs not contained in the Ninth Sche- 
dule is still possible, while securing at the 
same time that the more important signs 
which are set out in the Ninth Schedule are 
uniform throughout the road systems of 
British India. Should any new signs be 
subsequently added to these later by an 
amendment of the Schedule, the wording of 
the sub-clause will requixe them to be adopt- 
ed uniformly for the purpose for which they 
are intended.^ 


Secs, 75 and 78 and Ninth Schedule. — 
The signs included in the Ninth Schedule 
hare from time to time been standarised for 
use in India in consultation with . Provincial 
Governments. {Statement of Cbjeets €und 
Heasons^ 

Secs, 78 and 79 Aim the Tenth and Ele- 
venth Schedules.— '^he substance of these 
Seh^ules appears in varying form in pro- 
vincial rules, but it is desirable that driving 
r^ulations and signals should be uniform in 
respect, of motor 'vehicles. Por instance, a 
driver coming to a strange town should not 
be liable to oemmit an oifence in passing a 
tram-car owing to local variations in traffic 
niles.*^ {Statement of 01>jeets ond 'Beasona^ 

. Sec. 78.— It is an essential feature of ihe 
section imposing a liability on diivers to 
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gplations set forth in the tenth Schedule and shall comply with all directions 
given him by any police officer for the time being engaged in the regulation 
of traffic m any public place. 


[(2) In this section “mandatory traffic sign” means a traffic siim in- 
cluded. m Part A of the Ninth Schedule, or any traffic sign of similar form 
ttnOT IS to say, consisting of or including a circular disc displavinw a device 
word or figure and having a red ground or border) erected for tlie 'purpose of 
5^20? sub-section (1) of section 75.] (Added 


Signals and signalling 
devices. 


79 . The driver of a motor vehicle shall on the 
Mcasions .specified in the Eleventh Schedule make the 
signals specified therein: 


Provided that the signal of an intention to turn to the right or left or to 
stop may he ggven by a mechanical or an electrical device of a prescribed nature 
affixed to the vehicle. 


80. 


No person shall drive or cause or allow to be driven in any pnblie 

Trith left hana any motor vehicle with a left hand* steering 

control unless it is eqiiipped with a mechanical oir 
. , . _ electrical signalling device of a prescribed nature and 

in working order. 


VcMcles 

control. 


81. No person in charge of a motor vehicle shall cause or alloit the vehicle 
Learie vdiWe in dan- o^ ^y trailer to remin at rest on any road in such 
serous positdoii. ^ position or in such a condition or in such circum- 

stances as to cause or be likely to cause danger 
obstruction or undue inconvenience to other users of the road ’ 


82. No person driving or in charge of a motor vehicle shall carry any 
TMSing on running board. permit any person to be carried on the run- 

, . , * Board or otherwise than within the body of the 

vehicle. 


respond to signals that it is not for them to 
speculate why the signal was given and to 
act accordingly. If iSe applicant dferegard- 
ed the sign^s made from a lorry standing 
at a ^stance, the fact that at a later stage 
the accident happened in spite of his best 
efforts is no excuse. 146 I.C. 208=34 Cr.L. 
J. 1260=A.I.E. 1933 Nag. 177. The Act of 
1914 requires that a driver should stop in 
three sets of circumstances, firstly that 
traffic may be regulated# secondly that a 
name and addre^ may be obtained with a 
view to prosecution, and thirdly for the pur- 
pose of enforcing any of the provisions of 
the Act, such as checking the licence and ins- 
pecting a bus where it is suspected to be over- 
loaded and it is not necessary that thp police 
officer stopping the v^cle should be engaged 
in regulating traffic. 31 Or.L.J. 639=A.I. 
B. 1930 M. 445=57 M.L.J. 457. Where' there 
is no evidence to the effect that the police 
officer whose signal was disobeyed was iu 
uniform a conviction under the rules for 
disobeying the signal cannot be sustained. 
43 O.W.N. 278. 

Secs. 78 akd 112: Burden op proof — 
Cbaroe of exceeding speed tjmit.-— In a 

(X C M.-I -120 


proMeution for an offence under sec. 78 read 
with sec. 112 for exceeding the speed limit 
told down under sec. 71 ( 2 ) of the Motor 
Vehicles Act, it is the duly of the prosecu- 
tion, in o^er to bring home the offence to 
the accused to prove ( 1 ) tha* a certain speed 
has bera laid down nuder the Act as the 
maximum speed that a vehicle should at- 
taui, and ( 2 ) that the accused exceeded that 
speed limit. It is uot sufficient to prove 
merely that there were two posts on the 
road on which the number " 10 ” was painted 
to indicate that the speed should not exceed 
10 miles an hour. It has further to be pro- 
ved that the speed had been fixed by some 
authority empowered to fix a stoeed under 
sec. 71 ( 2 ). When that is not proved, a 
conviction is unsustainable. 55 L.W. 722 
~A.I.R. 1943 Mad. 61 =(1942) 2 MT,J. 


Sec. 79 : SeIiEot CoMSiTiTTEB Report.^ 
“As we have omitted danse (115) which 
made the driving of a vehicle withoafc due 
care and attention a « separate offence, we 
have deleted the second proviso to this 
clause as a consequential amendment." 

Secs. 80 to 83, wiH standariso edmilar 
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83. No person driving a motor vehicle shall allow any person to stand or 

„ , ... sit or anv thing to be placed in such a manner or posi- 

Obstniction of driver. hamper the driver in his control of the 

vehicle. 

84. No person driving or in eliarge of a motor vehicle shall cause or allow 

.. , . , the velih'le to remain stationary- in any public place 

Stationary vehicles. ^ driver’s seat a person duly 

licensed to drive the vehicle or unless the mechanism has been stopped and a 
brake or brakes applied or such other measures taken as to ensure that the 
vehicle cannot accidentally be put in motion in the absence of the driver. 

86 . No driver of a two-Avheeled motoj* cycle shall carry more than one 
p*ir 'dinflr person in addition to himself on the cycle and no such 

Fiiiioii rioiag. person shall be carried otherwise than sitting on a 

proper seat securely fixed to the cycle behind the driver's seat 

Duty to produce licence 86. (1) The driver of a motor vehicle in any 

and certificate of regiatra- public place shall, on demand by any police officer in 
tion. uniform, produce his licence for examination. 

(2') The owner of a motor vehicle, or in his absence the driver or other 
person in charge of the vehicle, shall, on demand by a registering authority or 


provisions in provincial rules. (S1a>tement of 
Ohjects and J^Pasomt,) 

Sec. 85: aBLEcr Committee Repokt. — 
«We have oirntted the reference to riding 
astride. Tt is unnecessary in Indian eondi- 
fions to require that a pillion passenger shall 
be seated astride the cycle.” 

Sec. 8(1; Select Committee Report. — 
"The addition to sub-clause (2) makes a pro- 
vision regarding the certificate of fitness 
which was not adequately provided for iu 
the sub-clause as originally drafted. In 
sub-clause (3) consequeutial amendments axe 
made, the necessity for personal appearance 
IS dispensed with, and the period allowed 
for production of the required documents is 
extended. The redraft of the proviso to 
sub-clause (3) express<»s more clearly the de- 
gree to which the relaxation given by wnb- 
clause (3; may be extended to the drivers 
who arc normally rapected to have such 
dot'uments witli Hiem.” ‘‘Fijon demand’’ 
means tiien and there nu the spot. 18 A.L.J. 
933=21 Cr.L.,r. 724=58 1.0, 148. The term 
shouhl not be interpreted to mean "within 
a reasonable time after demand.” The 
word "demand” connotes something impera- 
tive that brooks no dclav. T.L.R, 1938 
Nag. 164=164 T.C. 351=37 Cr.L.J. 1012= 
A.T.R. 1936 Nag. 150. "Wliere the driver of 
a motor vehicle fails to produce his licence 
Immediately on demand having kept it in a 
not easily accessible part of the ear but pro- 
duces it subsequently after very little delay, 
the offence committed is of a technical na- 
ture and it is a case in which the prosecu- 
tion might properly have been waived, 
(Ibid.) No person is a driver unless driv- 
ing. Further it is only a police officer who- 
can demand the licence, and an order requir- 
ing the driver to attend a Magistrate’s 
houiw or Court, with his licence is illegal. 19 
A. 754; 101 I.C. 668=25 A.L.J. 574=1927 
A. 478. But see ak o 1926 P. 446. Under 
sec. 8 (of the old Act) the failure to produce 


the driving licence on demand by the police 
officer is an offence but not the mere non- 
t-arrying of it on pension. 33 P.L.B. 278. 
Bees*. S and 9 fold Act) do not apply to per- 
mit under R. 24 but to driving licence pres- 
cribed by sec. 6 of the Act and R. 22 — ^Fai- 
lure of a driver of a motor vehicle to pro- 
duce on demand a permit issued to him 
under R. 24 h not an offence. 1928 A. 492. 
The section does not contemplate that police 
officer cannot ask a driver of a motor vehicle 
for his licence in the piivate grounds of a 
private person and that he can only do so 
when a car is actually being driven by the 
person, whose licence h demanded, whilst 
on the public road. 97 I.C. 4'8=7 P.L.T. 
.542=27 Cr.L..T. 1072=A.I.R. 1926 P. 446. 
Non- product ion of licence when demanded, 
by police is a trivial and technical offence 
under sec, 8 of the Act, There is no prohibi- 
tion against the driving of a car by a pro- 
perly licenced person who has not got his 
licence with him and it is no offence to do 
i«o. The order of suspension along with 
the fine, is appealable. 65 I.C. 425=23 Cr. 
r...T. 73=A.I.R. 1922 N. 71. It is compul- 
sory upou a driver of a motor vehicle to 
carrv bis licence with him; he is bound to 
produce ’t at once, directly a police consta- 
ble calls upon him to- do so,, and failure to 
prc*dncp immediately upon such demand is 
puni>hable under the Act. 43 A. 123=1921 
A. 277; dhe also I.L.B. 1936 Nag, 164. Non- 
production of lieeoiGe — Technical offence — 
Order of suspension appealable. 23 Gt.L. 
J. 73=65 LC. 425=1922 N. 71. There is no 
authoritv for the proposition that a motor 
cur \^4ii<:U carries mails, and also Garries 
passengers, is exempt from the operation of 
the ordinary rules about licence for drivers 
and those restricting the number of passeu-, 
gers to be carried under the permit. (1890) 
Bat. Unrep. Cr. V. Code, 512, fUist.). 100 I. 
C. 1053=29 Bom.U.B. 191=28 Cr.L..T, 397 
=1927 B. 154. 
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any person anthorised in this behalf by the l^rovineial GoveiT.ment. produce the 
certificate of rej^stration of the vehicle and, ^vhe^o vehicle is a transport 
vehicle, the certificate of fitness referred to in section 38. 

(3) If the licence or certificates, as the case may he, are not at the time 
in the possession of the person to whom demand is made, it shall be a sufficient 
compliance with this section if such person i)roduces the licence f»r cmfficati*^ 
within ten days at any police station in British India which lie spccifit*< to the 
police officer or authority makinpr the demand : 

Provided that, except to such extent and with such modifioations as may 
be prescribed, the provisions of this s\ib-seetion shall not apply to a driver driv- 
ing as a paid employee, or to the driver of a transport vehicle or to any person 
required to produce the certificate of registration or the certificate of fitness of 
a transport vehicle. 

. 87. (1) The driver of a motor vehicle shall 

ceH&S clwe^ ^ cause the vehicle to stop and remain stationary so 

long as may reasonably be necessarv — 

(а) when required to do so by any police officer* in uniform, or 

(б) ^en required to do so by any person in charge of an animal if such 
person apprehends that the animal is, or }»eing alarmed by the vehicle will 
become, unmanageable, or 

(c) when the vehicle is involved in the occurrence of an accident to a 
person, animal or vehicle or of damage to any property, whether the driving or 
management of the vehicle was or was not the cause of the accident or damage, 
and he shall give his name and address and the name and address of the owner 
of the vehicle to any person affected by any such accident or damage who de- 
mands it provided such person also furnishes his name and address. 

(2) The driver of a motor vehicle shall, on demand by a person 
giving his own name and address and alleging that the driver has committed an 
offence punishable under section 116, give his name and address to that person. 

(3) In this section the expression '^animar' means any horse, cattle, 
elephant, camel, ass, mule, sheep or goat. 

88. The owner of a motor vehicle the driver of which is accused of any 


Sec. 87. — This reproduces the existing 
sec. 4 of the Indian Motor Vehicles Act, 
1914, with the additional definition of 
^'animal.” (StateTnent of Objects and Rea- 
son j,) 

Select Committee Report. — “The change 
In clause (h) is designed to secure tliat the 
mere alarm of an animal will not justify 
the person in charge in stopping the driver 
of a vehicle.” 

Cl. (2). — The redraft makes it clear that 
the allegation regarding commission of an 
offence. must be one made at the time by the 
person demanding the driver’s name, and 
that such person must himself be ready to 
supply his own name and address. 

Cl. (3).— We consider it advisable to ex- 
clude dogs from the denotation of animal, 
particularly in view of clause (c) of sub- 
clause (ij. (Select Committee Report.) 
The law provides that the operator of, any 
motor vehicle on any public highway must 
aitop upon signal by a police officer or by the 
driver of any vehicle drawn by hyrses, and 
that upon signal by any one riding or driv- 
ing a horse which appears frightened, such 
operator must stop the motor of the machine 
and all motive power, and remain station- 
ary unless a movement forward shall be 


deemed necessary to avoid accident or in- 
jury, until the horse appears to be under 
control. Where the statute requires the 
operator of an automobile to atop upon sig- 
nal, there must be an o^rtual signal before 
he will be held responsible for negligence 
for violating the law. As a matter of com- 
mon prudence when an autf»mobile approa- 
ches or comes up behind a vehicle drawn by 
horses, the driver must manage and control 
his machine in such a manner as to exercise 
everv reasonable precAution to prevent the 
frightening of the horses, and to ensure the 
safety and protection of any person riding 
or driving them or even that' the driver of a 
motor v^icle at the indication of a horse be- 
coming alarmed must go to the side of the 
road and remain stationary until the horse 
has passed. Where there was no evidence to 
show that the driver of a motor vehicle knew 
that an accident had as a matter of fact 
taken place or had reason to so believe, his 
failure to atop his vehicle cannot amount to 
an offence. 173 I.O. 860=30 Or-L-J. 382= 
A.I.H. 1938 Pat. 268. 

Sec. 88. — This already appears in sub- 
stance in provincial rules, (Statmmt of 
Objects and ISeascns,) 
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offence under this Act shall, on the demand of any 
police ofiSeer authorised in this behalf by the Pro- 
vincial rinvemnient, give all information regaidii^ 
the name and addre.ss of and the licence held by the driver ■which is in his pos- 
session or could by reasonable diligence be ascertained by him, 

89. When any person is injtffed as the result of 
an accident in ivliieh a motor vehicle is involved, the 
driver of the vehicle or other person in charge of the 
vehicle shall — 

(а) take all reasonable steps to secure medical attention for the injured 
person, and. if necessary, convey him to the nearest ho^ital, unless the injured 
person or his guardian, in ease he is a minor, desires otherwise; 

(б) give on demand by a. police ofScer any information required by him, 
or, if no police ofScer Is present, report the circumstances of the occurrence at 
the nearest police station as .soon as possible, and in any ease "within twenty-four 
hours of the occurrence. 


Duty of owner of motor 
vehiele to give information. 


Duty of drh'er in cane of 
accident and injury to a 
person. 


90. When any accident occurs in which a motor vehicle is involved, any 
_ . person authorised in this behalf by the Provincial 

voi^‘i^**Mcid4t^^'^'* “* Go'^erament may, on production if so required of his 

authority, inspect the vehicle and for that purpose 
may enter at any reasonable time any premises where the vehiele may he and 
may remove the vehicle for examination: 

Piuvided that the place to which the vehiele is so removed shall be inti- 
mated to -the owner of the vehicle, and the vehiele shall he returned without 
unnecessary delay. 

Power to make mfes. , (p Provincial Government may make 

rules for the purpose of carrying into effect the pro- 
visions of this CSiapter. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide lor— ^ 

( 0 ) the nature of the meehanieal or electrical signalling devices which' 
may be used on motor vehicles; 

u- the removal and the safe custody of vehicles including their loads 
which have broken down or which have been left standing or have been 
abandoned on roads; 


Sec, 89. — *”rhia is very necessary and it is 
proposed that the penalty for its breach 
should include disqualification — vide clause 
17 (6),” (Stat^men of Oljeoti and Idea- 
sons.) 

Select Committee Eeport. — haTe 
omitted the opening words of clause (a) be- 
cause there might be no police officer present 
and the injured person might be uncons- 
cious. We have also provided that an in- 
jured person shall not be taken to hospital 
against his will.'' 

"Reporting accipent. — If there is no 
police officer present, the driver or per- 
son in charge of the motor vehicle shall re- 
port the accident without delay at the near- 
est police station. 1929 AX.J. 1044=30 Cr. 
L.J. 1085=51 A. 996=1929 A, 750. Offence 
under the Aet— Sec. 562, Cr. P. Code, does 
not ^ply. Sec. 562 (1) (a) only applies to 
a certam limited class of cases such as theft 
and so on under the L P. C., but does not 
apply to an offence under a totally differ- 
ent Act such as the Motor V^icles Aet. 28 
Bom.L.B, 297=27 Cr.L.jr. 528=1926 Bonn 


230. 

"AcriPENT,” MEANING OP. — The word 
"accident” is. not defined in the Motor Vdii- 
eles Act or in any of the rules framed there- 
under. Ordinarily it means an event which 
takes place without one's foresight or . ex- 
pectation, Need for amendment of the 
wording of R. 27 of the Madras Motor 
Vehicles Rules pointed out. 51 M 504= 
108 LC. 909=1928 M. 364=29 Cr.L.J, 461. 
Light— BriTihg without lights— Liability of 
owner. 27 P.R. (Cr.) 1918=47 I.C. 44. See 
also 16 A.L..T. 623. 

Sec. 90,— The proviso supplies a reasonar 
ble sa^guard against possible abuses. 
(Selerf Committee JSeport,). 

Sec. 91. Cl, (2) : Select Committee 
Report. ^^We have redrafted clause (d) 
without altering the substance.* We have 
ad(^ ^^stands' for which partial provision is 
parldiig-places in clause 
f^’). We have added two specific rule-mak- 
powers, and a general rule-making power 
“ reproduced from tbo 

1914 Aet 
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installation and nse of ■weighing devices: 

TPirA ^fmption from all or any of the piovisions ol tins Chapter ot' 

* ambulances and other special classes of vehicle, subject 

to such conditions as may be prescribed; 

+i,A 4 >. mainte^ce and management of parking places and stands and 

tne tees, if any, "w^ch may be charged for their use; 

(/) prohibiting th© driving clown hill of motor vohicil© with tin* ^^©/ir 
disengaged eitlier gperally or in a specified place ; “ 

(3) prohibiting the taking hold of or mounting of a motor veliiele in 
motion; 


(A) prohibiting the use of foot-paths or pavements by motor vehicles; 
W generally, the prevention of danger, injury or annoyance to the 
pnWic or mj person, or of danger or injury to property or of obstruction to 
trafBe; mid 

(i) sny other matter 'which is to be or may be prescribed. 

CHAPTER VII. 


Motor Vehicles TEatPOBABiLY leaving <»• visiting 
Bb^h Ihtha. 

Power of OentM.1 .. Central Government may, by noti- 

wnment to "■«!■•« mies.^ fieatiou in the official Gazette, make rules for all or 

any of the following purposes, namely: — 
the grant and authentication of travelling passes, ceirtificates or 
authorisations to persons temporarily taking motor vehicles out of British India 
to My place outside India or to persons temporarily proceeding out of British 
India to any place outside India and desiring to drive a motor vehicle during 
their absence from British India; 

(h) prescribing the conditions subject to which motor vehicles brought 
temporarily into British India from outside India by persons inten^g to make 
a temporary stay in British India may be possessed and used in British India; 
and 

(c) prescribing the conditions subject to which persons entering British 
India from any place outside India for temporary stay in British India may 
drive motor vehicles in British India. 

(2) No rule made under this section shall operate to confer on any 
person any immunity in* any province from the payment of any tax levied in 
that pro-vince on motor vehicles or their users, 

(3) Rules made under clauses (h) and ( 0 ) of sub-section (1) shall, in 
case of motor vehicles and persons entering British India from the French and 
Portuguese Settlements bounded by India, he applicable only to motor traffic to 
■which The International Convention relating to motor traffic concluded at Paris 
on the 24th day of April,. 1926 ^[or any convention modifying the same], 
applies. 

(4) Nothii^ in this Act or in any rule made thereunder by a Provincial 
Government relating to — 

{a) the registration and identification of motor vehicles, or 

(h) the requirements as to eoustruetion, maintenance and equipment of 
motor vehicles, or 

(c) the licensing and the qualifications of drivers of motor vehicles shall 
apply to any motor vehicle to which or to any driver of a motor vehicle to 
■whom any rules made imder clause (6) or clause (c) of sub-section (1) apply. 

CHAPTER VIII. 


■ Insueance op Motor Vehicles against Third Party IfosES. 
Befiailioiia. 93. In this Chapter — 


LEG. REF. 

1 Inserted by Act XX of 1942. 


Sue. 92. — ^*‘Uiider tliis, rules can be made 
not only to deal with vebicles^ covered by 
an International Convention bat also those 
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(ff) “authorised insurer’' means an insurer in whose case the require- 
lo^ma of the Insurance Act, 1938, with respect to the registration of and depo- 
sits by insurers are complied with, and 

(h ) “certificate of insurance” means a certificate issued by an authorised 
insurer in pursuance of sub-section (4) of section 95; and includes where more 
than one certificate has been issued in connection with a policy, or where a copy 
of a certificate has been issued, all those certificates or that copy, as the ease 
may be. 


94. (Ij No person shall use except as a passenger or cause or allow any. 

- , other person to xise a motor vehicle in a public place, 

against tldrd party risk unless there is m force m relation to the use of the 

vehicle by that person or that other person, as the 
c^ may be, a policy of insurance complying with the requirements of this 
(.’hapter. 

Explanation. — A person diiving a motor vehicle merely as a paid mnplo- 
yee, while there is in Ibine in i-elation to the use of the vehicle no such policy as 
is required by this sub-section, shall not be deemed to act in contravention of 
the sub-section unless he knows or has reason to believe that there is no such 
policy in force. 


(2J This section shall not apply to any vehicle owned by or on behalf of 
the Central Government or a Provincial Government or local authority 
notified m this behalf by the Provincial Government, or a State-owned railway 
at a^ time when the vehicle is driven by a servant of the owner in the course 
of his employment, or is otherwise subject to the control of the owner. 

Beqouements of polieiea ■®®* (^) order to comply with the require- 
end limits liability. ments of this Chapter, a policy of insurance must be 

■ . , a policy which — 

(a) m issued by a person who is an authorised insurer, and 
.(0) msu]^ the perron or classes of person ^eeified in the policy to the 
extent specified m sub-section (2) agaiost any liability which may be incurred 


coming from and going to countiieB which 
are not signatories to any Convention,” 
{fttatemetii of Obft-cts and Seatons.) 

Sec. 94: 0£KER.\l. — The provisions rdat- 
ing to compulsory insuradce in respect of 
third party risks foDowa closely the recom- 
memlations of the Motor Vehicles Insurance 
Committee and are almost wholly adapted 
from the Unglish law. (BtatemeH of Ob- 
jects a,ad Seasons.) 

Report of Select Commixtbe. — ^“T he 
clmnge made in the first line confines liabi- 
lity for a contravention of the clause to the 
owner of the vehicle, who is the person in 
possession of knowledge whether the vehi- 
cle is or is aot insured”. 

SuB-CL. (2), — have removed the pro- 
viso for ^ making^ of deposits instead of 
insuring. We see little prospect of such a 
provision being extensively utilised, and 
none but wealthy corporations could avail 
fhemspives of it. We have added local 
authoTitius to the bodies exempted under the 
sub-clause, as these are accorded exemption 
in he English Act We have also added 
btate-owned railways in the view that their 
bnoneial position makes it unnecessaiy for 
«iem to insure against third party riaiks, 
{^Select CommUtee ^ ^ 

. b£c. 95. ‘^The limits of cover are tho^ 


recommended by the Motor Vehicles Insu- 
rance Committee. In sub-see. (3) power is 
^ven to Provincial Governments to require, 
in addition, that the liability of an owher in 
respect of claims arising under the Work- 
men’s Compensation Act shall also be cover- 
ed by insurance”. {Statement of Objects 
and Med^ona,) 

SuB-CL. (1). — changes in cl. (b) are 
formal, and clarifying only. Those in the 
proviso, cl. (i), are formal also. In cl. {H) 
the wording has been altered to agree jpith 
that used in sub-cl. (2) (b) and a reference 
has been inserted to cover workmen being 
conveyed to work. This follows the Eng- 
lish Act. The new additional cl. (iii) is 
also taken from the English Act. In sub- 
el. (2) we have reduced the limit of liabi- 
lity fixed by the clause in two cases. We 
have inserted the words "in respect of any 
one accident” to clarify the intention of the 
sub-clause. The other change in cl. (hi is 
cons^uential on that made in sub-cl. (1), 
proviso cl. (ii). In sub-cl. (4) we have made 
a fomal amendment, and we have inserted 
a provision allowing cover-notes to serve in 
aeu of a certificate of insurance. The 
changes in sub-el. (5) are formal only”, 
{Statement of Objects and Boasons,) 
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by him or them m resijeet of the death of or liodily injury to any ])crson caused 
by or arising out of the use of the veliirie in a [/ublic plaet*: 

Provided that a policy .sl»ajl not, except, as may be olhcrvvise provided 
under sub-section (3;, be required — 

(1) to cover liability in res]>ee{ of the death, ariMUjjr out 01’ and in the 
eoum of his emplo^Tnent, of the employee of a person hisurrd by iht* policy or 
in respect of bodily injury sustained by such an (»mployt*e arising out of ami in 
the course of his employment, or 

(ii) except where the vehicle is a vehicle in whh'b pas^engcr^ a:e carried 
for hire or retvard or by reason <d* or in pursuance of a coiiti‘ar*t <»f eiuphymcnt, 
to cover liability in respect of the death of or bodily injury to f»crsoiis Iteiiu' 
earned in or upon or entering or mounting or alighting from the vehicle at the 
time of the oeciii-ivnce of the event out of whieh a claim arises, or 

(*u) to cover any contractual liability. 

(2) Subject to the proviso to sub-section (1), a policy of insurance shall 
cover any liability incurred in respect of any one accident np to the following 
limits, namely: — 


(а) where the vehicle is a vehicle used or adapted to be used for the 
carriage of goods, a limit of twenty thousand rupees ; 

(б) where the vehicle is a vehicle in which passengers are carried for 
hire or reward or by reason of or in pursuance of a contract of employment, in 
respect of persons other than passenger’s carried for hire or reward, a limit of 
twenty thousand rupees ; and in respect of passengers a limit of twenty thousand 
rupees in all, and four thousand rupees in respect of an individual passenger, if 
the vehicle is registered to carry not more than six pass^mgers excluding the 
driver or two thousand rupees in respect of an individual passenger, if the 
vehicle is registered to carry more than six passengers excluding the driver ; 

(c) where the vehicle is a vehicle of any other class, the amount of the 
liability incurred. 

(3) A Provincial Ooveiiiment may prescribe that a policy of insurance 
shall in order to comply with the requirements of this Chapter cover any liabi- 
lity arising under the provisions of the Workmen’s Compensation Act, 1923, in 
respect of the death of or bodily injury to any paid employee engaged in driv- 
ing or otherwise in attendance on or being carried in a motor vehicle. 

(4) A policy shall be of, no effect for the purposes of this Chapter unless 
and until there is issued by the insurer in favour of the person by whom the 
policy is effected a certificate of insurance or a cover note in the prescribed 
form and containing the prescribed particulars of any conditions subject to 
which the policy is issued and of any other prescribed matters; and different 
forms, particulars and matters may be prescribed in different ea§es. 

(5) Notwithstanding anything elsewhere contained in any law, a person 
issuing a policy of insurance under this section shall be liable to indemnify the 
person or classes of person specified in the policy in respect of any liability 
which the policy purports to cover in the ease of that person or those classes of 


person. 

96 . 


(1) If, after a certificate of insurance or a cover note has been issued 
under sub-section (4) of section 95 in favour of the 
person by whom a policy has been effected, judg- 
ment in respect of any such liability as is required to 
be covered by a policy under clause (6) of sub-sec- 
tion (1) of section 95 (being a liability covered by 
the terms of the policy) is obtained against any person insured by. the policy, 


Duty of insurers to satis- 
fy judgments against per- 
sons insured in respect of 
third party rislcs. 


Sec. 96. — "Sub-cl. (2) is a variation of 
sec. 38 of the* English Road Traffic Act, 
1930, and see. 12 of the English Road Traf- 
jfic Act, 1934. Those sections provide that 
an insurer could not repudiate liability on 


account of the breach of certain apecHed 
conditions that the insurer might have* in- 
serted in the policy. The general effect of 
this provision has been given close atten- 
tion by the Casscl Committee whose r^ort 
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then, notwithstanding liiat the insurer may be entitled to avoid or cancel or i^y 
have avoided or cancelled the policy, the insurer shall, subject to the provisions 
of this section, pay to the person entitled to the benefit of the decree^ any sum 
not exceeding the sum assured payable thereunder, as if he were the judgment* 
debtor, in respect of the liability, together with any amount payable in respect 
of costs and' any sum payable in respect of interest on that sum by virtue of any 
enactment relating to interest on judgment. 

(2) No sum shall be payable by an insurer under sub-section (1) in 
respect of any judgment unless before or after the commencement of the pro- 
ceedings in which the judgment is given the insurer had notice through the 
Court of the bringing of the proceedings, or in respect of any judgment so long 
as execution is stayed thereon pending an appeal j and an insurer to whom notice 
of the bringing of any such proceeding is so given diall be entitled to be made 
a party thereto and to defend the action on any of the following ground^ 
namely: — 

(o) Hiat the policy was cancelled by mutu^ eons^t or by v^ue of any 
provision contained therein before the accident giving rise to the liability, and 
that either the certificate of insurance was surrendered to the insurer or that 
the person to whom the certificate was issued has made an affidavit stating that 
the certificate has been lost or destroyed, or that either before or not later tiian 
fourteen days after the happening of the accident the insurer has commenced 
proceedings for cancellation of the certificate after compliance with the provi- 
sions of section 105; or 

(b) that there has been a breach of a specified condition of the policy, 
being one of tiie following conditions, namely: — 

(t) a condition excluding the use of the vehicle — 

(a) for hire or reward, where the vehicle is on the date of the contract 
of insurance a vdiicle not covered by a permit to ply for hire or revraid, or 

(b) for organised racing and speed testirg, or 

(o) for a pu^ose not allowed by the permit under which the vducle is 
used, where the vehicle is a public service vehicle or a goods vehicle, or 

(d) without side-car being attached, where the vddcle is a motor cycle; 
or 

■ (ii) a condition excluding driving by a named person or persons or by 
any person who is not duly licensed, or by any person who has been di^ualified 
for holdiig or obtaining a driving licence during the period of disqualification; 
or 

(iii) a condition excluding liability for injury caused or contributed to 
by conditions of war, dvil war, riot or dvil commotion; or 

(c) that the policy is void on the ground that it was obtained by the non- 
disclosure of a material fact or by a representation of fact which -was false in 
some material particular. 


has recently been, pnbliebed and they have 
recommended that, instead of ^ecifying 
conditions for breach of which an insurer 
would not be able to avoid liability; it would 
be better to specify those for breach of 
which liability could be avoided. The draft 
of Sub-cl. (3) follows their rflf»Q TnTyiflnda.t i!nTia 
in this respect. It is inore satisfactory aa i* 
defines the exact position of the insurer in 
relation to the conditions he may 
{Statement of Cbjects <md Reckons,) 

;§ELECT COlQirtTEE REPORT. — ^''Sub-dS. 
(2), (3) and (4) of the Bill have been re- 
placed by two new sub-clauses which toge* 
ther Tnth the new sab-dause now number- 
ed sub-cl. (6) have the effect of oonsidezably 


simplifying legal proceedings in connection 
with imy contested claim. Th^ effect of out 
provisions is to secure that such proceedings 
shall be confined to one suit only, in which 
the insurer shall have a right on receiving 
notice through the Court to conest his lia- 
bility on^ certain of the grounds contained 
in the Bill as drafted, we have, however, 
excluded several of the conditions contained 
in the draft Bill for breach of which an in- 
surer might have a licence declared cance- 
led. Sub-cls. (1), (6) and (7), now number- 
(4:) and (6), remain unchanged ex- 
cept for formal and consequential amend- 
ments". 
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(3) Where a certiflcate of insurance or covei* note has been issued under 
sub-seetion (4) of section 95 to the person by whom a policy has been effected, 
» much of the policy as purports to restrict the insurance of the persons 
loured thereby by reference to any conditions other than those in clause (6) 
of sub-swtion (2) shall, as respects such liabilities as are required to be covered 
by a policy under clause (6)of subrsection (1) of section 95, be of no effect: 

I^vlded that any sum paid by the insurer in or towards the discharge 
0 ^. liability of any person which is covered by the policy by virtue only of 
this sub-sectiGn shall be recoverable by the insurer from that person. 

(4) If the amount which an insurer becomes liable under this section 


to pay in respect of a liability incurred by a person insured by a policy exceeds 
the amount for which the insurer would apart from the provisions of this 
section be liable under the policy in respect of that liability, the insurer shall be 
entitled to recover the excess from tlmt person. 

(5) In this section the expressions “material fact” and “material parti- 
cular” mean, respectively, a fact or particular of such a nature as to influence 
the judgment of a prudent insurer in determining whether he will take the risk 
md, if so, at what premium and on what conditions, and the expression “liabi- 
lity covered by the terms of the policy” means a liability which is covered by 
the policy or which would be so covered but for the fact that the insurer is 
entitled to avoid or cancel or has avoided or cancelled the policy. 

(6) No insurer to whom the notice referred to in sub-section (2) has 
been given shall be entitled to avoid his liability, to any person entitled to the 
benefit of any such judgment as is referred to in sub-section (1) otherwise than 
in the manner provided for in sub-seetion (2). 

97. (1) Where under any contract of insur- 
ance effected in accordance with the provisions of this 
Chapter a person is insured against liabilities which 
he may incur to third parties then— 

(o) in the event of the person becoming insolvent or making a composi- 
tion or arrangement with his creditors, or 

(6) where the insured person is a company, in the event of a winding 
up order being made or a resolution for a voluntary winding up being passed 
with respect to the company or of a receiver or manager of the company’s 
business or undertaking beii^ duly appointed, or of possession being taken by 
or on behalf of the holders of any debentures secured by a floating charge of 
any property comprised in or subject to the charge, 

if, either before or after that event, any such liability is incurred by the insured 
. person, his rights against the insurer under the contract in respect of the liabi- 
lity shall notwithstanding anything to the contrary in any provision of law, 
be transferred to and vest in the third party to whom the liability was so 
incurred. 


Biglits of third parties 
against insnrers on insol- 
vency of the insored. 


(2) Where an order for the administration of the estate of a deceased 
debtor is made according to the law of insolvency, then, if any debt provable in 
insolvency is owing by the deceased in irespeet of a liability to a third pa^ 
against which he was insured under a contract of insurance in accordance with 
tiie provisions of this Chapter, the deceased debtor’s rights against the insurer 
in respect of that liability riiaU, notwithstanding anything to the contrary in 
any provision of law, be transferred to and vest in the person to whom the debt 
is owing. 

(3) Any condition in a policy issued for the purposes of this Chapter 

purporting either directly or in^ec^ to avoid the poliqr or to alter the rights 
of &e parties thereimder upon the happening to the insur^ person of aiay of 
the events specified in clause (a) or clause (h) of snb-sectiou (1) or upon the 
making of an order for the administration of Ihe estate of a deceased debtor 
according to the,, law of ii^lvency shall be of po effect. \ . 

,Ch.C. . M.-I— la* 



The Criminal Court Manual. 


[S. 98 


<)63 

(4) Upon a transfer under sub-section (1) or sub-section (2) the insurer 
shall be under the same liability to the third party as he would have been to 
the insured person, but — 

(a) if the liability of the insurer to the insured pemn exceeds the liabi- 
lity of the insured person to the third party, nothing in this Chapter shall affect 
the rights of the insured person against tlie insurer in respect of the excess, 
and 

(5) if the liability of the insurer to the insured peraon is less than the 
liability of the insured person to the third party, nothing in this Chapter shall 
affect the rights of the third party against the insured person in respect of the 
balance. 


S 8 . (1) No person against whom a claim is made in respect of any lia- 

Dnty to give information referred to in clause (6) of sub-section (1) of 

as to insurance. section 95 shall on demand by or on behalf of the 

person making the claim refuse to state whether or 
not he was iusured in respect of that liability by any policy issued under the 
provisions of this Chapter, or would have been so insured if the insurer had not 
avoided or cancelled the policy, nor shall he refuse, if he was or would have 
been so insured, to give such particulars with respect to that policy as were 
specified in the certificate of insurance issued in respect thereof. 

(2) In the event of any peraon becoming insolvent or Tualri-ng a compo- 
rftion or ari^ement with his creditors or in the event of an order being made 
for the administratioii of the estate of a deceased person according to the law 
of insolvency, or in the event of a winding up order being made or a resolution 
for a voluntary winding up being passed with respect to any company or of a 
receiver or manager of the company’s business or undertaking being duly ap- 
pomted or of possession being taken by or on behalf of the holders of any 
deb^tc^s secured by a floating charge on any property comprised in or subject 
^ ^ charge, it shall be the duty of the insolvent debtor, personal representative 
of the deceased debtor or company as the case may be, or the official assignee or 
receiver in insolvency, trustee, liquidator, receiver or manager, or person in pos- 
session of the property to give at the request of* any person claiming that the 
insolvent debtor, deceased debtor or company is under such liability to him as is 
covered 03 ^ me provisions of this Chapter, such information as may reasonably 
be required by him for the purpose of ascertaining whether any rights ha'S’e been 
transferred to and vested in him by section 97, and for the purpose of enforcing 
such rights, if any ; and any such contract of insurance as purports whether 
directly or indirectly to avoid the contract or to alter the rights of the parties 
thereunder upon the giving of such information in the events aforesaid or 
otherense to prohibit or prevent the giving thereof in the said events, shall be of 
no effect. 


i* information given to any peraon in pursuance of sub- 

section ( 2 ) or otherwise, he has reasonable ground for supposing that there have 
or may have been transferred to him under this Chapter rights against any 
partaculax msnrer, that insurer shall be subject to the same duty as is imposed 
by the said sub-section on the persons therein mentioned. 

., ^ information imposed by this section shall include 

a duty to allow all contracts of insurance, receipts for premiums, and other 
relevmt documents m the possession or power of the person on whom the dntv 
“ inspected and copies thereof to be taken. 

99. ( 1 ) No settlement made by an insurer in respect of any claim which 

* V . ® respect of any lia- 

SefcttoMt between insar- biuty of the nature referred to in clause (i) of sub 

(1) oJ <<«tioii 96 M be valid S 

M this Oiapter has become msoty^t, or where, if such insured persem » 
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issusd TUidei’ the provisions of this Chapter is tor- 
Duty to snrrei^ certifl- jjjjjy^ted or suspended by any means before its espira- 
^ on caaceUation of effluxion of time, the insured person shaU 

within seven days after such termination or suspen- 
sion deliver to the insurer by whom the policy was issued the latest^ certificate 
of insurance given by the insurer in respect of the said policy, or, if the said 
certificate has been lost or destroyed make an affidavit to IJiat* effect. 

(2) Whoever fails to surrender a certificate of insurmce or to make an 
affidavit, as the case may be, in accordance with the provisions of this section 
shfl.n be punishable with fine which may extend to fifteen rupees for every day 
that the offence continues subject to a maximum of five hundred rupees. 

105. Whenever a policy of insurance issued under the provisions of this 
Chapter is cancelled or suspended by the insurer who 
has issued the policy, the insurer shall within seven 
days notify such cancellation or suspension to the 
registering authority in whose records the registra- 
tion of the vehicle covered by the policy of insurance 

is recorded or to such other authority as the Provincial Government may 
prescribe. 

106. (1) Any person driving a motor vehicle in any public place shall 

Productioa of eertifloate o*' req^d by a police officer m u^om 

of insurance. produce the certificate of insurance rdating to the 

use of the vehide : 


Duty of insurer to notify 
registering authority can* 
ceUation or suspension of 
the policy. 


Provided that if the driver of a motor vehicle within seven days from 
the date on which the production of the certificate of insurance was so required 
produces the certificate at such police station as may have been specified by him 
at the time its production was required, he shall not be liable to conviction under 
this sub-section by reason only of failure to produce the certificate to the police 
officer. 


(2) If, where owing to the presence of a motor vehicle in a public place 
an accident occurs involvi^ bodily injury to another person, the driver of the 
vehicle does not at the time produce the certificate of insurance to a police 
officer, he shall produce the certificate of insurance at the police station at which 
he makes the report required by section 89: 

Provided that no person shall be liable to conviction under this sub- 
section by reason only of failure to produce his certificate of insurance if within 
seven days from the oeeurreiiee of the accident he produces the certificate at 
such police station as may be specified by him to the police officer at the site of 
the accident or to the officer in charge of the police-station at which he i*eported 
the accident. 

(3) The owner of a motor vehicle shall give such information as he may 
be required by or on behalf of a police officer empowered in this behalf by the 
Provincial Government to give for the purpose of determining whether the 
vehicle was or was not being driven in contravention of section 94 and on any 
occasion when the driver was required under this section to produce his certi- 
ficate of insurance. 

(4) In this section the expression ''produce his certificate of insurance’’ 
means produce for examination the relevant certificate of insurance or such 
other evidence as may be prescribed that the vehicle was not being driven in 
contravention of section 94. 


Sec. 106, Cn (1) : ■BEPoftr op Select Ooir* 
MiToasaB. — ^We hsm extended the tiiae limit 
allowed for production of the certificate of 
In eub*cL ^2^ have removed 


tlie provision enabling a person other than 
a police officer to demand production of the 
eei^cate of instiranee. ‘file other changes 
made formal or self*6xplanatorjr. 


S. to8] The Motor Vehicles Act (IV of 1039 ). 

107. A Provincial Government may make imlos requiring the owner of 

any motor vehicle when applying whether by pay- 
Producfion of certificates ment of a tax or otherwise for authority to use the 
of insurance on application vehicle in a public place to produce such evidence as 
for authority to use Tchicle. may be prescribed by those rules to the effect that 

either — 

(a) op. the^ date when the authority to use the vehicle comes into opera- 
tion there will be in force the necessary policy of insurance in relation to the use 
of the vehicle by the applicant or by other persons on his order or with his per- 
mission, or 

(i) the vehicle is a vehicle to which section 94 does not apply. 

108. ( 1 ) A Provincial Government may, on the application of a co-opera- 

Co-opesrative insurance. society of public service vehicle owners register- 

ed or deemed to have been registered under the Co- 
operative Societies Act, 1912, or under an Act of a Provincial Legislature go- 
verning the registration of Co-operative Societies and subject to the. control of 
the Registrar of Co-operative Societies of the province, allow the society to 
transact the business of an insurer for the purposes of this Chapter as if the 
society were an authorised insurer, subject to the following conditions, namdy : — 

(a) the society shall establish and maintain a :tod of not less than 
twenty-five thousand rupees for the first fifty vehicles or fractional part thereof 
and pro rata for every additional vehicle in the possession of members of the 
society and the said fund shall be lodged in such custody as the Provincial 
Government may prescribe and shall not be available for meetii^ claims or other 
expenses except in the event of the winding up of the society; 

(h) the liability of the society shall be limited as specified in clause (h) 
of sub-section ( 2 ) of section Go ; 

(c) the society shall, if required by the Provincial Government, re-insure 
against claims above a prescribed amount; 

(d) the provisions of this Chapter, in so far as they relate to the pro- 
tection of third parties and to the issue and production of certificates, shall 
apply in respect of any insurance effected by the society; 

(e) an independent authority not associated with the society shall be 
appointed by the Provincial Government to facilitate and assist in the settling of 
claims against the society; 

(/) the society shall operate on an insurance basis, that is to say, — 

(i) it shaU levy its premiums in respect of a period not exceeding twelve 
mouths, during which period the insured shall be held covered in respect of all 
accidents arising, subject to the limits of liability specified in clause ( 6 ) of sub- 
section (2) of section 95 ; 

(ii) it shall charge premiums estimated to be sufficient, having regard to 
the iTJ^s, to meet the capitalised value of all claims arising during the period of 
cover, together with an adequate charge for expenses attachii^ to the issue of 
policies and to the settlement of claims arising thereunder ; 

(ff) the society shall fa mish to the Superintendent of Insurance the 
returns required to be furnished by insurers under the provisions of the Insur- 
ance Act, 1938, and the Superintendent of Insurance may exercise in respect 
thereof any. of the powers exercisable by him in regiect of returns made to him 
under the said Act; and 

(h) any provisions of law applicable to the winding up of authorised in- 
snrers shall be equally applicable to the society. 

Sec. 108. — is as Tecommended by jeots and l&easons,) 
the Motor Vehicles Insurance Committee and Select Committee Report. — have 
incorporates the recommendations of the revised and clari:fied the wording of the snb- 
Gassel Committee in respect of mutual in* clauses without affecting their subtsance 
demnity associations”. (Statement of Oh- lnnte^ially*^ 



IS. 109 


966 


The Grihinai. C!ot]rt Manuai.. 


" (2) Except as provided in sub-section (1), ibe Insurance Act, 1938, 

shall not apply to any co-operative society o£ public servi^ vehicle owners 
allowed to transact the business of an insurer under this secition. 

109. A registering authority or the officer in charge of a police station 

shall, if so required by a person who alleges that he 
Duty to fnn^ parK- jg entitled to claim compensation in respect of an 
ctito of vehicle mvolved in accident arisii^ out of tiie use of a motor vehicle, 

’ or if so required by an insurer against whom a claim 

has been made in respect of any motor vehicle, furnish to that person or to that 
insurer, as the ease may be, on payment of the prescribed fee any information 
at the disposal of the said authority or the said police officer relating to the 
identification marks and other pariieulars of the vehicle and the n^e and 
address of the person who was using the vehicle at the time of the accident or 
was injured by it. 

110. A Provincial Government may, by notification in the official Gazette, 

appoint a pei-son or a body of persons to investigate 
Power to appoint persons and report on accidents involving the death of or 
investigate and report on injury to any person arising ont of the use of 

^cci ents. motor vehicles and the extent to which their claims 

to compensation have been satisfied and to advise and assist such persons or 
thrir representatives in presenting their claims for compensation; 

Provided that nothing in this section shall confer on any such peraon or 
body of person the right to adjudicate in any way on the liability, of the insurer 
or on the amount of damages to be awarded except at the express desire of the 
insurer concerned. 

110. A Provincial Government may, by notification in the official Gazette, 

, . rules for the purpose of carrying into effect the pro- 

Powcr to make rules. ^f this Chapter. 

<2) Without prejudice to the generality of the foregoing power, such 
rules may provide for — 

(а) the forms to he used for the purposes of this Chapter; 

(б) the making of applications for and the issue of certificates of in- 


surance; 

(c) the issue of duplicates to replace certificates of insurance lost or 
destroyed; 

(dt) the custody, production, cancellation and surrender of certificates of 
insurance ; 

(e) the records to he maintained by insurers of policies, of insurance 
issued under this Chapter; 

(/) the identification by certificates or otherwise of persons or vehicles 
exempted from the provisions of this chapter; 

(g) the furnishing of information respecting policies of insurance hy 
insurers ; 

(A) the cariying into effect of the provisions of section 108; 

(i) adapting the provisions of this Chapter to vehicles brought into 
British India hy persons making only a temporary stay therein hy applying 
those provisions with prescribed modifications; and 

U) other matter which is to be or may he prescribed. 


Sec. 109, — This is as recommended by the 
Motor Yehieles Insurance Committee and 
incorporates sec. 17 of the English Bead 
Traffic Act, 1934. (Statemem of Cljeots 
and Seasons.) 

Sec. 110. — "Tills, as drafted, will enable 
Provincial Governments to take sach action 
as they deem fit to ascertain that the pur- 
poses of this part of the Act are being gene- 
rally fulfilled. Judicious action under this 
clause would lead to insurers raying on an 


authority of this nature for an unbiased 
verdict as to the liability, and to a decrease 
in law suits. (Statem&H of Objects emd 
Seasons.) 

SEiiECfT CoMMrriEEE Bbport. — ^"W e have 
omitted this clause which gave power to set 
up machinery for assisting third parties in 
presenting (daims. We have, however, in- 
serted^ in the rule-making dause adequate 
provision in place of the clause omitted”, 
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CHAPTIE IX. 

Oeitences, Penalties and Pboceddbe, 

■ 112 . Whoever contravenes any provision of this Act or of any rule made 
thereunder shall, if no other penalty is provided for 
Gmeral pro^sion for offence, be punishable with fine which may extend- 
punis men 0 0 ences. twenty rupees, or, if having been previously con- 

victed of any offence under this Act he is again convicted of an offence under 
this Act, with fine which may extend to one hundred rupees. 


Sec. 112 : Crimes Incident to Operation. 
— TOiere the legislature has power to prohi- 
bit the operation of motor vehicles on the 
highways the prohibition is generally en- 
forced by providing for fines or other puni- 
toient to be imposed upon a violation of 
•the regulations properly established. Laws 
regulating the use of automobiles are gene- 
rally enforced, among other methods by 
maldng it an offence to operate a motor 
vehicle faster than at designated rates of 
speed (sec. 115), or without compl^ng with 
the registration laws, and by providing that 
whoever operates a motor vehicle while in 
an intoxicated condition shall be liable to 
punishment (see. 117.) So also, if a person 
knows that an accident has occurred ttirough 
his operation of an automobile, it" shall 
amount to an offence if he leaves the place 
of accident without stopping and giving his 
name, residence, including street and house 
number, and operator’s licence number to the ' 
injured party, or to a police officer (se<e 
sec. 88). As part of the penalty for violating 
the provisions of the statutes and ordinances 
regulating the speed and operation of auto- 
mobiles the legislature provides for the 
suspension of the right to run the machine 
for a given period (sec. 17). For absence of 
name-plate on the car only the owner can be 
convicted, not the person who from time to 
time may have the use of the ear. 7 Pat.L. 
T. 542 =97 1.0. 48=1926 P. 446. Separate 
sentences cannot be passed under see. 5 of 
the Motor Veliicles Act (1914) and sec, 337 
of the ‘Indian Penal Code, for they are the 
same offences. 1931 M.W.N. 397. It is not 
sufficient to absolve drivers of motor vehi- 
cles from the consequences of rash driving 
merely to show that the person to whom or 
to whose property they have caused injury 
was himself negligent. 133 I.C. 601=1931 
A.L.J. 770=1931 A. 708. Driver proved to 
have been under the influence of liquor — 
Collision as the result of rash driving— 
Separate offences — Separate conviction 
-valid. 30 Bom.L.B. 636=1928 B. 231=112 
T. C. 101. Reckless driving— Endorsement 

of particulars of conviction on the licence. 
See 5 Cr.R. 247. Sec. 5 of the old Act has 
not specified th& definition of reckless and 
negligent driving. Wliere there is nothing to 
show that at the time complained of, the 
traffic on the road was such that the speed 
at which the accused was driving the motor 
vehicle can be considered to be either neg- 
ligent or reckless, a conviction under sec. 5 
cannot be sustained. 173 1.0. 860. An error 
of judgment alone is not sufficient to con- 
vict a man. There must be "criminal neg- 
ligence” which means "gross or culpable 


neglect or failure to exercise reasonable and 
proper care” 59 0. 113=36 C.W.N. 246 
(2) =1932 0, 461. The accused was driving 
on a wi'ong side of the road at a sharp cor- 
ner entering into a thoroughfare of consi- 
derable traffic with the result that he came 
into collision with a motor bicycle, the side- 
ear of which was damaged. It was due to 
the presence of mind of the person who 
was riding the motor bicycle that no fur- 
ther damage occurred. Held, that an offence 
under see. 279, Penal Code, was committed. 
The offence of the accused was more ser ious - 
than that contemplated by see. 5 of Act Yin 
of 1914. That section refers to a person who 
is driving a car in a manner which would in 
ordinary circumstances be proper, but owing 
to the special condition of the road at the 
time he is riding on it, is improper. 84 LC. 
253=16 S.L.R. 147=26 Cr.L.J. 253=1921 
Sind 97. The words in sec. 312 of the Motor 
Vehicles Act "convicted of any offence under 
this Act” mean only convicted of an offence 
under the present Act and does not i^rinde 
convictions under the old Act of 1914 and 
so the latter be taken into consideration in 
fixing the fine payable. 1941 O.Y7.N, 351. 

Where the registered owner of a motor 
lorry for piivate use suffers his driver t6 
cany goods of another person for hire, he 
is unmiestionably guilty of an offence under 
B. 138 of the Motor Vehicles Rules which is 
punishable under sec. 112 of the Motor Vehi- 
cles Act. 52 L.W. 948. 

‘This Act’— Construction. — The words 
in sec, 112 ‘convicted of any offence under 
this Act’ mean only convicted of an offence 
under the present Act and does not include 
convictions under the old Act of 1914 and 
so the latter cannot be taken into conri- 
deration in fixing the fine payable. 16 Luck. 
(U4=1941 O.W.N. 351=A.I.B. 1941 Oudh 
250, 

Summons under the Act is to be in the 
PROM prescribed UNDER SEC. 68, CR. P. OODE. 
—The procedure of issuing summonses by 
the Magisterial Courts purporting to charge 
motorists^ owners or drivers of offences 
under the Act without giving the slightest 
particulars of the offence alleged is not 
justified by law. Soc. 68, Cr. P. Code, in- 
corporates the form of summons, which is 
a statutory form, contained in Sch. 5 to the 
Code, which summons is to he issued to 
accused persons. 108 LC. 230=26 AX.J. 
331=29 Cr.L.J. 357=1928 A. 263. The 
practice of issuing summons under sec. 16 
of the Motor Vehicles Act (1914) ehaj^ng 
the accused merdy with an offence under 
that section without indicating the nature 
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of the cliarge against Wm, ^ould con- 
demned. Where such a summons was issued 
to the accused and the itself 
up before the date fixed and the 
was not granted time to produce 
his conviction is n^ ^ 

Chaegb, roRM or.— ^ere the 
with which accused was charged was 
one under see. 5 of the Act of 1914, but ihe 
charge mentioned in secs. 16 and 17 and fully 
stated the facts and the Jie 

leged to have committed, held, that ae the 
acfcuscd knew the charge he had to meet, the 
mistake in the number of the sections cou d 
not be said to have prejudiced the reused. 

59 C. 113=36 C.W-N. 246 (2)— 1932 0. 461 
Prosecutions for motoring offences shoirid 
be lodged promptly; otherwise the motonst 
may be unable to recollect as to what hap- 
pened and to give his own explanation. 

1939 A.M.L.J. 94. n urT 

Evidence and Proof. — S^e (1942) 2 M.L. 

J 629 cited under sec. 78. The Courts will 
take judicial knowledge of facts which are 
commonly and* generally known with refer- 
ence to automobiles, such as the fact that 
their use as vehicles for traveling is com- 
paratively recent, that they make an un- 
usnal noise, and can be ^ and^ nsnally are 
to travel on public highways at R 
speed many times greater than thsA of or^- 
nary vehicles diawn by animals, %nd that 
many of them can be operated at the ra^ 
of at least forty miles an hour. Certain 
facts concerning automobiles will be pre- 
sumed in the absence of evidence to the con- 
trary. Thus a person using a public high- 
way with his automobile will be pr^umed 
to have registered and to have obtained a 
licence for his machine. Certain other 
facts must be directly proven, such as neg- 
ligence on the part of a person operating 
an automobile, and the burden of proof is 
on tlie person alleging that he lias sustained 
an injury from such negligence. Since it 
is not negligence per Be to use an automo- 
bile on a publi'c highway, and since damage 
alone will never support an action for neg- 
ligence, there is no presumption as to the 
negligence of a driver of an automobile 
arising from the mere fact that while it 
was being operated on a public street it col- 
lided with another vehicle or a pedestrian, 
and proof of such fact alone does not ^lake 
out a prima case of negligence. The 
common law rule in this respect may be 
changed by statute, which may expressly 
provide that where any person suffers loss 
or damage by reason of a motor vehicle on 
a highway, the burden of proof ifiiall be .on 
the owner or driver. 

Burden of proof. — ^Apart from express 
statutoiy provision, a plaintiff claiming 
damages for personal injury in a runniiig 
down case would have to prove that he was 
injured, that his injury was due to the. 
defendant’s fault and the- fact and extent 
of his loss and damage; hence unless he 


succeeds in oatablishing all those matters, he 
must fail. It may be by virtue of a statute, 
he need only establish the first and the third 
elements, i.e., that he was injured by the 
defendant and the extent of his damages. 

If he establishes those two matters, the onus 
is removed from him and it is then for the 
defendant to establish to the reasonable 
satisfaction of the Court or jury, that the 
loss, damage or injury did not arise through 
the negligence or improper conduct of him- 
self or his servants. This the^ defendant 
may do in various ways, as for instance by 
satisfactoi'y proof of a latent defect, or by 
proof that the plaintiff was the author of his 
own injury; or by proof that the circum- 
stances were such that neither pary was to 
blame because neither party could avoid the 
other. But the onus placed on the defen- 
dant is not in law a shifting or transitory 
onus. It remains on the defendant until the 
very end of the case when tlie question must 
be determined whether or not the defendant 
lias sufficiently shown that he did not in fact 
cause the accident by his negligence. If, on 
the whole of ^e evidence, the defendant 
establishes this to the satisfaction of the 
.]ury, he will be entitled to judgment; if 
however the issue is left in doubt or the evi- 
dence is balanced, even then defendant will 
be hdd liable in virtue of the statutory 
onus, whereas in that event but for the 
statute the plaintiff would faily because but 
for the statute the onus would be On him. 

A fortiori the defendant will be held liable, 
if the evidence actually establishes his negli- 
gence. 19.32 A.C. 690=139 1.0. 66.3=1932 
P.O. 246 (P.O.) (case under Manitoba Motor 
Vehicles Act). See al^o (1942) 2 M.L.J. 629 
=1943 Mad. 61. 

Sentence. — ^It is inequitable to exact frbm 
a person the enhanced fine under sec. 112 
unless he has suffered a first conviction and 
after that conviction he has again oftended. 
44 P.L.B. 101=A.I.B. 1942 Lah. 125. 

Bombay Motor Vehicle Bules (1940), 
B, 93 (2) AND (4).— Sub-rule (2) of 
B. 93 of the Bombay Motor Vehicles Buies 
lays down unconditionally the number of 
persons that may be carried in a goods vdKi- 
ele, this provision applies not only when the 
goods vehicle is loaded with goods but also* 
even when it does not happen to carry any 
goods. This is clear from sub-rule (4) which 
contemplates a goods vehicle being used fbr 
carrying persons when it is not loaded with 
goods at aU. Where the driver of a motor 
lorry used as a goods vehicle carries more 
than six persons in it without a permit though 
the vehicle is not loaded with goods at the 
time, he is guilty of a breach of B. 93 (2) 
of the Bombay Motor Vehicles Buies, and is 
liable to conviction under sec. 112. 44 Bom. 
L.B. 225=A.LB. 1942 Bom. 184. 

Madras Motor Vehicles Bules, B. 138 . — 
Where the registered owner of a motor lorry 
for private use sufiSers his driver to carry 
goods of anoth^ person for hire, he is un- 
questionably guilty of an offence under 
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Whoever wilfully disobeys any direction lawfully given by any per- 
. . son or authority empowered under this Act to give 

™ch Section, or obstracts any pereon or anthority in 
information. the discharge 01 any nmctions which sneh person or 

authority is required or empowered under this Act to 
discharge, or, being required by or under this Act to supply any information, 
withholds such information or gives information which he knows to he false or 
which he does not believe to he true, shall, if no other penalty is provided for 
the offence, be punishable with fine which may extend to two hundred rupees. 

114. Whoever, being disqualified under this Act for holding or obtaining 
a licence, drives a motor vehicle in a public place or 

Offences relating to licen- obtains a licence or, not being entitled 

to have a licence issued to him free of endorsement, 
applies for or obtains a licence without disclosing the endorsements made on a 
licence previously held by him or, being disqualified under this Act for holding 
or obtaining a licence, uses in British India a licence such as is referred to in 
sub-section (2) of section 9, shall he punishable with imprisonment %r a term 
which may extend to three months, or with fine which may extend to two hun- 
dred and fifty rupees, or with both, and any licence so obtained by him shall he 
of no effect. 

115. (Cjf. Eng. Act, section 11.) (1) Whoever drives a motor vehicle in 
Driving at excessive contravention of section 71 ^all he punishable with 

, speed. fine which may extend to one hundred rupees. 


ces. 


138 of the Motor Vehicles Buies which is 
punishable under sec, 112 of the Act, 52 L. 
W. 948=A.I.E. 1941 Mad. 352= (1941) 1 M. 
L.J. 470. 

And it. P. Motor Vehicles Eules (1940) 
Rr. 2 (^) AND 79 (vm ). — ^R. 2 (ff) of the 
Motor Vehides Eules merely means that the 
word ^Magistrate’ means a stipendiary 
Magistrate where this word is uSed in the 
rules. The mere fact that a person was 
charged with certain acts made offences by 
R. 79 (viii) is no rea^n for holding that 
the Magistrate trying the case mu^ be such 
a Magistrate as is defined in the rules and 
that an Honorary Special ^Magistrate’ is 
incompetent to try it. 1941 O.W.K 193 (1) 
=A.I.B. 1941 Oudh 266. 

Sec. 115: Select Committee Report. — 
(Oic2 clause 115). — We have omitted this 
clause penalising careless driving. We con- 
sider its terms too wide and we regard as 
misguided the attempt to instil road-courtesy 
by coercion. 

' [iSiee notes under sec. 71, s'ltpra.] While a 
speed of eighteen or twenty miles an hour 
in a sparsely settled portion of a city may 
not be negligence, and motorman may as- 
sume that automobiles preceding him and 
travelling in the same direction not pass 
on to the tracks Without precautions to as- 
certain whether a ear is approaching, yet 
similar conduct in a densely populated and 
busv portion of a city would be indefensible. 

Homiotdb.— One who wilfully or negli- 
gently drives automobile on a public street 
at a prohibited rate of speed or in a manner 
expressly forbidden by statute, and thereby 
causes the death of another, may be guilty 
of homicide; and this is true although the 
person who is eckiessly driving the machine 

Cr. C. M.-I-122 


uses, as soon as he sees a pedestrian in 
danger, every effort to avoid injuring him, 
provided that the operator’s prior reckless- 
ness was responsible for his inability to con- 
trol tlie car and prevent the accident which 
resulted in the death of the pedestrian. With 
reference to the responsibility for a homi- 
cide so caused, it may be stated that the 
owner of an automobile, who is an occupant 
thereof at the time of a collisioi^, is not res- 
ponsible criminally where it is operated by 
a driver over whom he has only general con- 
trol, and where he could have done nothing 
to prevent the collision. (Ame. Case- 
law), 

Evidence op Speed. — ^An adult person of 
reasonable int^Ugence and ordinary expe- 
rience in life is presumed to be capable, 
without proof of further qualification,- td 
express an opinion as to how fast an anto- 
mobile which came under his observation 
was g'oing at a particular time, and the 
Courts have liberally admitted as evidence 
of speed the opinions of witnesses who ac- 
tually saw the machine in motion at the 
time* in question; and the force of such evi- 
dence does not appear materially to be weak- 
ened by vague expressions such as that the 
automobile was "going like an express train” 
or that it went "very fast” the rate there- 
after being "estimated as being twenty-five 
or thirty miles an hour”. (A me. Bui. CaAa- 
law.) When the speed of a motor vehicle is 
described by such general expressions as that 
it went a good deal "faster than a horse 
trots,” it went "pretty fast,” — it has been 
decided that excessive speed is not proved, 
especially where the madiine in question 
actually ran hut little more than its length 
afer striking a pedestrian, 
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(2) Whoever causes any person who is employed by him or is subject to 
his control in driving to drive a motor vehicle in contravention of section 71 
shall be punishable with fine which may extend to two hundred rupees. 

(3 No person shall be convicted of an offence punishable under sub- 
section (1) solely on the evidence of one witness to the effect that in the opinion 
of the witness such person was driving at a speed which was unlawful, unless 
that opinion is shown to be based on an estimate obtained by the use of some 
mechanical timing device. 

(4) The publication of a time table under which, or the giving of any 
direction that, any journey or part of a journey is to he completed within a 
specified time shall, if in the opinion of the Court it is not practical)le in the 
circumstances of the case for that journey or part of a journey to be complei.ed 
in the specified time without infringing the provisions of section 71, be prima 
facie evidence that the person who published the time table or gave the direc- 
tion has committed an offence punishable under sub-section (2). 

116, (Cf. Eng. Act, section 15 . ) Whoever drives a motor vehicle at a speed 
Driving - recklessly or ^ manner which is dangerous to the public, 

dangerously. having regard to all the cireumtsances of the ease 

including the nature, condition and use of the place 
where the vehicle is driven and the amount of trafSc which actually is at the 
time- or which might reasonably be expected to be in the place, shall be punish- 
able on a first conviction for the offence with imprisonment for a term which 
may extend to six months, or with fine which may extend to five hundred 
rupees, and for a subsequent offence if committed within three years of the 
commission of a previous similar offence with imprisonment for a term which 
may extend to two years, or with fine which may extend to one thousand 
rupees, or with both. 


Sec. 116. — "This is at preseut only an of- 
fence against provincial rules mth the 
penalty specified in sec. 16’ of the Indian 
Motor Vehicles Act, 1914, and possible sus- 
pension of the licence under sec. 18. The 
offence is one which should be penalised 
heavily and be accompanied by disqualifica- 
tion (suspension of licence). This has been 
provided for in sec. 17 (5), It has also been 
made cognisable, but the proviso has been 
added to sec. 128 to prevent undue detention 
of an accused person in custody.” (State’ 
meni of Oh^cts and BeasoiM.) 

Select ComuTTEE Report. — "We have 
extended the scope of the clause by omit- 
ting the words 'in a public place’. We con- 
sider that dangerous driving anywhere should 
be punishable. We have also omitted the 
word 'recklessly’, with the intention of con- 
fining the clause to the dear case where dan- 
ger is or is likely oo be caused to the public. 
We have provided here and in other offences 
where an enhanced penalty is provided for 
a subsequent conviction that that conviction 
must be within three years of a previoi^ 
conviction.” 

Recjbxess driving — Facts to be proved. 
Sec. 5 of the old Motor Vehicles Act, 1914, 
has not specified the definition of reckless 
and negligent driving. Where there is 
nothing to show that at the time complained 
of, the traffic on the road was such that the 
speed at which the accused was driving the 
motor vehicle can be considered to be either 
negligent or reckless, a conviction cannot be 
sustained. 173 LC. 860=39 CxXJ, 382= 


A.I.R. 1938 Pat. 268, 

CfBOTCE T3KDBR SEC. 5 OP THE ACT OP 1914 
AND OPPEarCB UNDER SEC. 279, I. P. CODE. — 
Distinction between.— -Per Baguley, J. — 
Sec. 5, Motor Vehides Act (1914)^ deals 
with reckless driving dangerous to the pub- 
lic having regard to all the circumstances of 
the case.* Sec. 279, Penal Code, refers to 
driving a manner so rash or negligent as to 
endanger hmnan life or to be likely to cause 
hurt or injury to any other person. The 
difference between these two sections seems 
to be this. A man may drive a motor vdii- 
de in a manner dangerous to the public, 
even if there is no person actually on the 
spot to be endangered, the public beiug re- 
garded as some kind of an all-pervading 
pr^ence which may reasonably be expected 
to be at the place at the time. For instance, 

a man drives out of a side-road and 
dashes across a main road into another 
side-road at sixty miles an hour he may not 
endanger any person at aU because there 
happened at the moment to be— -nobody there 
to be endangered, but cwtainly driv- 

ing in a manner 'dangerous to the 'public’ 
having regard to the amount of trafiSc which 
may r^sonably be expected to be there. 
Still his offence cannot come under sec. 279, 
Pfflial Code, because there is not "any other 
person” who is Kkely to be hurt. For an 
offence under sec. 279, Penal Code, there 
must definitely be some other person to be 
entogered. So, if in driving across the 
main road in this zoanner some passer-by 
only saves his life by a wild leap to safety, 
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then the driver of the vehicle is driving in 
a manner so rash and negligent as at least 
to be likely to cause hurt to that person vrho 
oidy saved his life by his agility and an off- 
ence under sec. 279, Penal Code, has been 
committed. 175 1.0. 539=39 Cr.L.J. 642= 
AJJR. 1938 Bang. 161. 

Arrest op offender — ^Legality. — For 
the commission of an offence under the 
Motor Vehicles Act a person cannot be ar- 
rested. The power of arrest given under 
sec. 57, Or. P. Code, will also be of no avail 
unless and until such offender fails* to give 
his correct name and address. 175 LO. 639 
=39 Gr.L.J. 645=A.T.B. 1938 Bang. 161. 

Secs. 116 & 117: Beckiess and dan- 
gerous DRIVING — lUiUSTRATIVE CASES 
UNDER THE OLD AcT. — Driving an automo- 
bile along a thicMy populated city at a 
speed m excess of that permitted hy tom is 
usually sufficient evidence of iiegUgence 
when the action is against the operator of 
an automobile, for damages sustained in a 
collision with the machine. ^Wldle running 
at night an automobile sTtOuld carry proper 
UgTits, so that others may see it, and to en- 
able its operator, in connection with such 
other means ' of BluminatioiL as may be 
available, to see far enough ahead to dot 
whatever ordinary care may demand in order 
to avoid a collision with any other vehicle. 
The statutes require the display of lights on 
automobiles. Bunning at night without pro- 
per lights, in violation of the statutory re- 
quirements, is evidence of negligence, and 
such disregard of the safety of others may, 
independently of the provisions of any sta- 
tute, amount to negligence at common law. 
Since it is the duty , of the operator of an 
automobile to give reasonable warning of 
his approach, his silent approach behind a 
horse-drawn vehicle and failme to sound his 
horn may amount to negligence, but the 
blowing of a horn or whistle, or the ringing 
of a bell or gong without any attempt to 
moderate the speed, will not be a suffi-cient 
compliance with the duty of care imposed 
upon the operators of automobiles if the 
circumstances demand, that the speed should 
be slackened or the machine stopped, and if 
such a course is practicable. Koises which 
are incident to the ‘ normal operation of 
motor vehides are not of thems^ves evi- 
dence of negligence, and if a horse is frigh- 
ted hy ordi/mry noises such as are usually 
made when an automobile is propelled at the 
legal speed, there ordinarily can be no re- 
covery for injuries which may result. Apart 
from the provisions of any statute it seems 
to be the duty of the operator of an auto- 
mobile, when 'he begins to "crank up” a 
noisy machine, to keep a wcPtchful eye on 
horses standing near "by, and if they mani- 
fest symptoms of fright, to stop at once 
until they can be removed. Automobiles, in 
the absence of any special statutory direc- 
tions are governed by the same rules of the 
road as apply to t1^ management of other 
vehicles using the highway. By these rules, 
'it is the duty of a traveller to avoid colli- 


sion with those whom he meets and to yield 
way enough for others to pass in safety. A 
driver disregarding the rules of the road 
and choosing to go on the wrong side of 
the street on account of an obstruction on 
the other side, is bound to esereise greater 
cart to avoid accident than is normally re- 
quired of one proceeding on the right side 
of the street. The mere fact of deviatintg 
from the line of traffic does not necessarily 
amount to rashly or negligently or recMess- 
Iv or dangerously driving. 28 Bom.L.B. 
1066=97 I.C. 978=1926 B. 564. See 
170 I.O. 860. The law or usage of the road 
is not tho criterion of negligence. The test 
is whether the accident could have been 
avoided by the accused if he had exercised 
that care and diligence which ordinarily 
cautious persons using the road in similar 
circumstances would have done. 30 N.L.B. 
317=148 I.C. 541=35 Cr.L.J. 696=1934 
N. 65. Th^ person in diarge of the car, 
though he may not be the owner, to whose 
orders the driver is in fact submitting at 
the time of the accident, or immediately 
thereafter, is amendable to this section. 108 
I.C. 230=26 A.L.J. 331=29 Or. L.X 357= 
1928 A. 261. "Where there was no evidence 
to show that the driver of a motor vehicle 
knew that an accident had as a matter of 
fact taken place or had reason to so be- 
lieve, hig failure to stop his vehicle can- 
not amount to an offence. 173 I.O. 860. 
Where two cmtomotiles are tra/oeUing m the 
same dieoUon, the one ahead has the supe- 
rior right and may maintain its position in 
the centre of the highway, if there is suffi- 
cient space on its left to enable the machine 
approaching from its rear safely and con- 
veniently to pass. If there is not room for 
passage then it must, upon request or equi- 
valent notice, if practicable and safe, turn 
aside so as to leave sufficient room, and if 
at the moment this is not possible, it be- 
comes the duty of the rear car to wait until 
a place is reached' where it may be done. 
Two cars were going nnder 15 miles per 
hour along the road from South to North, 
and while another car came in the opposite 
direction from North to South, G's baby 
car, passed the two cars going towards the 
North. Q was going about 25 miles per 
hour. The road was at the place 40 to 50 
feet wide as would give ample room for 
4 cars to pass abreast with any amount of 
room to spare. There was no traffic of any 
kind on the road at the time except the 4 
cars. G was not shown to be over the 
wrong side of the road. Held, that there 
would be ample room for a very small car 
like that of G to pass without trenching on 
the right haid ride of the road. Even if 
he did go slightly over the middle line the 
car coming in the opposite direction had 20 
feet which to awing to its left. G^s driv- 
ing could not therefore be assumed to be 
reckless or negligent; an estimate speed 
of 25 mile per hour could not be regarded 
as anything out of the ordinary, on that 
road, 115 1.0, 900=30 OrX.J. 539=1989 
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117. "Whoever while driviag or attempting to drive a motor vehicle is tuider 

+!.« the influence of drink or a drug to such an extent as 
^ or dnS. to he incapable of exercising proper control over the 
vehicle, shall be punishable for a first offence with 
imprisonment for a term which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both, and for a subsequent offence 
if committed within tiree years of the commission of a previous similar offence 
with imprisonment for a term which may extend to two years, or with fine 
which may extend to one thousand rupees, or with boti. 

118. Whoever drives a motor vehicle in any public place when he is to his 
Driving Whm mentaHy knowledge suffering fi^m any disease or dmbUity 

or phyidcally unfit to drive, calculated to cause his driving of the vehicle to be a 
' 'source of danger to the public, shall bo punishable 

for a first offence with fine which may extend to two hundred nipees and for a 
second or subsequent offence with fine which may extend to five hundred 
rupees. 


R. 14. A motor driver is bound not to 
drive in a maimer wMeli would be danger- 
ous to the public. In determining whether 
the manner of driving was dangerous to the 
public or not regard must be had to all 
the circumstances of the ease and the 
amount of. traffic which actually was at the 
time in the place. 97 I.O. 973=28 Bom.L. 
R. 1066=27 Cr.L.J. 1213=1926 Bom. 564. 
Where the accused saw another car ap- 
proaching lum on its proper side of the 
road and where he ought to have drawn in 
behind the water-canfc passing in the same 
direction as the accused and not have at- 
tempted to force his way past it in front 
of the oncoming car, that such con- 

duct on the part of the accused came 
within the purview of old sec. 5 and that 
the conviction was proper. 23 A.L.J. 790= 
26 CrX-J. 1254=1925 A. 798. Since an 
automobile is not inherently a dangerous 
machine, in the absence of statute the law 
does not impose on the owner or operator 
of an automobile the duty of chaining it 
to a post or otherwise fastening it so as to 
make it impossible for persons tampering 
with the machine to start it; but ‘ sta- 
tutes and rules generally provide that every 
motor vehicle shSl be equipped with a lock, 
key or other device to prevent it from being 
set in motion by unaufliorised persons while 
standing unattended in any highway, park 
or other public place. Apart from the re- 
quirement of rules of this ^aracter it is 
not negligence to leofoe m mtcmobile m~ 
attended for a reasonable time in the street, 
after disconnecting the power from tte bat- 
teries and setting the brakes. 

Acts under stress of sudden danger. — 
The general principles which require one to 
act in such a manner as to avoid injury to 
himself or others, and to take those steps 
to avoid accidents which would be taken by 
a reasonably prudent person under like cir- 
cumstances, are not enforced in all their 
rigour as to situations of sudden danger. 
This is in recognition of the fallibility of 
human nature in sudden crises anj the 
greater probability of errors of judgment 


occurring wnere a danger is imminent, and 
where a person is compelled instantly, with- 
out ddaying for ddiiberation, to adopt some 
course of conduct to avoid injury. The 
frequent use of automobiles on public high- 
ways Mntinually gives rise to situations 
which involve sudden danger, % where one or 
more persons, without an instant’s ddlay, 
must determine on and adopt a mode of 
proceeding wliich will minimize the chance 
of collision and injury to themselves and 
others. Frequently a pedestrian may , be 
compelled to act quickly when he suddenly 
sees an automobile approaching, and if he 
decides that bas sufficient time to escape 
in a given direction he will not necessarily 
be held to be guilty of contributory negli- 
gence, although his judgment is shown to 
have been erroneous and in consequence he 
is run^ down and injured. But where a 
pedestrian deliberately attempts to cross in 
front of an approaching car, knowing that 
ms ctoces of getting over to the other side 
in safety are about evenly balanced he may 
pe^ charged with having assiumed the risk of 
injury and may be guilty of contributory 
negligence. However, the driver of an auto- 
mobile may be found to be negligent in 
fuming from side to *side, instead of stop- 
ping the machine to avoid hitting a pedes- 
tnan, who, warned By a signal of the ap- 
proach of the car, has become confused and 
18 dod^g back and forth to avoid Being 
nit, and the p^estrian will not necessarily 
be chuged with contributoiy negligence. 
l«rt. Case-Jam.) 


^ obviously ne- 
eessaiy that p^ons who become tempoiari- 
Iv nnfit, through a broken ann, e&»me 
^^e or illness riionld he barred from 
dnvwg, and m case of acrident &om plead- 
^ unfitness as the cause the 

amynt". (Statemm o/ Oljeats aad 

oJST+i. Bepoot.— “W e have 

omitted -the words, ‘or likdy to Sufferi, and 
the reference to hnental disability'. They 

wideband difiicnlt of 
sonable interpretation”, ^ 
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PuBTsliTnent for abetmont 
of eertaiit ofienceB. 


119. "Wlioever abets the comm^siou of an offence 
ouder section 116, 117 or 118, shall be punishable 
with the punishment provided for the offence. 


120. Whoever ■without-, the written consent of the Provincial Government 
Bacing and trials of pennits or takes part in a race or trial of speed 
tjteed. between motor vehicles in any pubUe place shall be 

punishable with imprisonment for a tenn which may 
extend to one month, or ■with fine which may extend to three himdred rupees, 
or ■vrith both. 


121. Any person who drives or causes or allows to be driven in any public 

. -n- . r. , . . place a motor vehicle or trailer while the vehicle or 

™ unsafe gjjy defect, which such person knows of or 

could have discovered by the exercise of ordinary 
care and which is calculated to render the driving of the veMcle a sopce of 
danger ■to persons and vehicles using such place, d[ia}l be pu nish able ■wi^th fine 
which may extend ■to two hundred' and fifty rupees or, if as a result of such 
defect an accident is caused causing bodily injury or damage to property, ■with 
fine ■which may extend to five hundred rupees. 

122. Whoever, being an importer of or dealer in motor vehicles, sells or 

delivers or offers to sell or deliver a motor vdiiole or 
Sale of vehi^ in or al- trailer in such condition, that the use thereof in a 
tfW'tion of vehicle to a wn- place would be in contravention of Chapter V 

Atm contravemng wus made thereunder or alters the motor 

’ vehicle or trailer so as to render its condition such 

that its use in, a public place would be in contravention of Chapter V or any 
rule made thereunder shall be punishable with fine which may extend to two 
hundred rupees: 

Provided that no person s hall be con^victed under this section if he proves 
that he had reasonable cause to believe that the vehicle would not be used in a 
public place until it had been put into a condition in which it might lawfully be 
so used. 

123. (C/. Eng. Act, section 49.) (1) Whoever drives a motor vdiicle or 


Siia 120: Use of HiGHWix foe Baoes 
AND Speesd Contests, — Higliways are con- 
structed for public travel, and tb^ exclu- 
sive use cannot be lawfuUy granted, ev^ 
temporarily, by a municipality to any indi- 
vidual or association for the purpose of 
bolding races and speed contests* Sncb a 
use of tbe roads and streets of a commu- 
nily amounts to a nuisance at common law, 
and tbe operation on them of motor vdii- 
ples travelling at dangerus speeds is illegal, 
and constitutes gross negligence as to any 
person who may be injured. Such a use of 
tbe public highways cannot be justified by 
the passage of an ordinance by tbe locd 
authorities, and where a state law has jSxed 
a Twft'giTmim rate of smed for motor vehi- 
cles which is necessarily exceeded in the 
races, the ordinance itsdf is wholly void, 
y-uft may cperate to make the municipality 
a participaW in the violation of the law, 
so that it may become liable in dsmoagesfor 
injuries which persons may sustain during 
the races. (Ame. Ml Casig^JawJ) 

Sec. 121. — ^This provision usually apjpears 
ia provincial i^ules. (Statenient of OhjwAs 


and Seasons,) 

Select Committee Report. — ^T he 

penalty has been reduced, but we have add- 
ed a provision for an euhaneed penalty 
wh§j?e bodily harm or damage to property 
actually occurs as a result of the offence. 

Sec. 122: Select Committee Report. — 
‘*We have excluded from the acpoe of the 
clause the casual private s^er of a v^de 
and confined it to importers and dealers 
only’’. 

Sec. 123: Select Committee Report.— 
‘We have reduced the penalty for a first 
offence, and made a subsequent offence 
punishable with enhanced penalty only _ if 
committed within three years of a previous 
one. The more definite word 'drives’ has 
been substituted for buses’ in the first line”. 

As to what constitutes the use of the 
car or permitting the use of the car, see 
55 L.W. 754=1943 Mad. 41= (1942) 2 M. 
LJ. 577. 

If a lorry is owned by two or more per- 
sons, each of them is the owner of the lorry 
and each of them would be liable under to 
strict word4»g of see. 123 .( 1 ) of to Aet for 
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Using 

permit. 


vehicle witliout 


causes ,or allows a motor vehicle to be used or lets out 
a motor v^de for use in contravention of the pro- 
visions of sub-section (,1) of section 42 shall be 
punishable for a first oflEence with fine which my extend to five hundred rupees, 
and for a subsequent offence if c(Knmitted within three years of the commis- 
sion of a previous similar .offence with a fine which shall not be less than one 
hundred rupees and may extend to one thousand rupees. 

(2) Nothing in this section shall apply to the use of a motor vehide in 
an emergency for the conveyance of persons suffering from sickness or injury 
or for the transport of materials for repair- or of food or materials to relieve 
distress or of medical supplies for a like purpose: 

Provided that the person using the vehide reports such use to the Re- 
gional Transport Authority -within seven days. 

1241 (C/. Eng. Act, section 3.) Whoever drives a motor vdiide or causes 

_ . . ... j or allows a motor vehide to be driven in contraven- 

tion of the provis.ions of section 72 or of *e condi- 
tions of any permit issued thereunder, or m contra- 
vention of any prohibition or restriction imposed under section 74 shall be 
punishable for a first offence with fine which may extend to one hundred rupees, 
and for a second or subsequent offaice with fine which may extend to five 
himdred rupees. 


an illegal act. But it is undesirable to ex- 
act a from all the owners separately. 
44 P.L. B. 1Q1=A.IJS. 1942 Lab. 125. * 

The driving of a transport vehicle on the 
public road without a ueence or permit 
authorising the use of that vehicle in that 
pjbaee contravenes sec. 42 (1) of the Act; 
and whoever drives such a v^icle in a pub- 
lic pLaee without sudi a pemit is punisha- 
ble under see. 123 (1) of the Act. That the 
permit is to be obtained by the owner 
makes no diJTerence and a driver cannot es- 
cape liability for such driving qxl that 
grouAd. 64 L.W. 480=1941 Mad. 845= 
(1941) 2 M.L.J. 349. 

The sonctioned carrying capacity of a ve- 
hicle is determined under the rules framed 
under sec. 68 of the Act and the responsibi- 
lity of exceeding it exdusively bdongs to 
the conductor; under Br. 218 and 219, this 
duty devolves on the driver only in the ab- 
sence of the conductor. In the ease of a 
driver of a vehicle who holds a permit in 
Form P. S. P.; whldh contains no espress 
condition for the use of the v^de that 
its seating capacity shall not be exceeded, 
overloading is not a breach of the condi- 
tions of permit punishable under sec. 
123 (1) read with see. 42 (1) of the Act, 
and the driver cannot ther^ore be convict- 
ed when there is a conductor on the vddcle. 
56 L.W. 72= (1943) M.W.K 60 (2)=A.IJa: 
1943 Mad. 283= (1943) 1 M.L.J. 130. See 
also 55 L.W. 216=1942 M.W.N. 223= 
(1941) 2 M.L.J. 349. 

Sec. 42 (1) applies only to the owners of 
transport vehicles, but sec, 123 applies to 
any oue who drives a motor vehicle or 
causes or allows a motor vehide to be used 
in contravention of the provisions of sec. 42 
(1). Sec. 123 is dearly much wider than 
sec. 42 (1) and a peisou who is responsible 
for diarging increased fares commita an 
ofldLoe und^ 123 even thou^ he 


is not the owner of the vehide in question 
LL.R. (1944) Nag. 173=1944 N.L.J. 29= 
A.I.R. 1944 Nag. 89. 

Seo. 124; Seubct Committee Report. — 
^^The alterations made are partly conse- 
quential on the changes made by us in sec. 
72. A reference to sec. 74 has been inserted-’^ 

Use op Bridges by heavy Motor Vbhi- 
OLES. — ^As a general rule, bridges are con- 
structed for ordinary use in an ordinary 
manner, and not for an unusual or extra- 
ordinary use, either by crossing at great 
speed, or by the passing of vehides of un- 
usual weight, and the duty imposed on pub- 
lic authorities to keep the local bridges in 
repair is properly performed by keeping a 
bridge in a reasonably safe condition for 
ti*avel by the ordinary methods in vogue in 
the neighbourhood, and by the peopte who 
commonly use the bridge. (Ame, Sule. Coltw- 
law). A person undertahi^ to use or tra- 
vel upon a bridge in an unusual or extra- 
ordinary manner, or with a traction engine 
or a very heavy vehide not suitable or adap- 
ted for the public use in the transaction of 
usual and ordinary affairs of business, takes 
every possible risk of loss and damage up- 
on himself ; and he can have nd remedy for 
iiquries sustained, although they are the 
direct result of defects and imperfectiauk 
for which there would be a liability in case 
of injury to individuals in the lawful and. 
proper use of the highway. {Ibid., 1171.)- 
The proper test is n^ whether a traction 
eu^ne or motor vdiide was of greater 
weight, and more dangerous, thsyn ordinary 
wagons and teams, but 'vphefther the bridge 
was at the time being put to au unusual 
use and method of travel involwng extra- 
ordinary peril, or whether the 
were such that a person of ordinary pru- 
dence,^ in the exercise of ordinary care in 
the situation^ would i^oiu(.bly 
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125. Whoever drives a moloi* vehicle or causes or allows a motor vdiicle 

Driving uniixsuredvehide. to be driven in contravention of the provisions of 

section 94 shall be punishable with imprisonment 
which may extend to three months, or with fine which may extend to five hun- 
dred rupees, .or with both. 

126. Whoever takes and drives away any motor vehicle without having 

, . , . , . , either the consent of the owner thereof or other law- 

authority. without authority shall be punishable with imprisonment 

which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both : 

Provided that no accused person shall be convicted under this section if 
the Court is satisfied that the accused acted in the reasonable belief that he had 
lawful authority or in the reasonable belief that the owner would in the circum- 
stances of the case have g^ven his consent if he had been asked therefor. 

127. Whoever otherwise than with lawful authority or reasonable excuse 

-- . t . .. r enters or mounts any stationary motor vehicle or 

wSriidT tampers with the brafo or any part of the mecha- 

nism' of a motor vehicle shall be punishable with fine 
which may extend to one hundred rupees. 


128. (1) A police officer in uniform may arrest 

Power of arrest without without warrant any person who commits in his view 
warrant. an offence punishable under section 116 or section 117 

or section 126 : 


Provided that any person so arrested in connection with an offence 
punishable under section 117 shall be subjected to a medical examination by a 
registered medical practitioner within two hours of his arrest or shall then be 
released from custody. 

(2) A police officer in uniform may arrest without warrant — 

(a) any person who being required under the provisions of this Act to 
give his name and address refuses to do so, or gives a name or address which 
the police ofi&cer has reason to believe to be false, or 

(&) any person concerned in an offence under this Act or reasonably 


and anticipate that it would he dangerous 
to go in such manner upon the bridge. 
Surely, no man would be justified in driving 
a heavily laden motor bus over a temporary 
rude bridge on a small stream made by vil- 
lagers for the easy passage of workmen en- 
gaged in normal agricultural operations. 

JEUght to use Steam Rollers on High- 
ways. — ^A. municipality or a contractor act- 
ing under its authority may lawfully use 
steam roUeza or other machbies operated by 
steam, for the purpose of constructing or 
Trailing streets and roads. Certain noises 
normally accompany the operation of a 
steam roller, and these do not of themselves 
constitute a nuisance on negligence, and, 
generally, there can be no recovery against 
a municipality for frightening a horse to 
death by negligently starting a roller and 
suddenly blowing o£E steam and smohe, since 
a claim for death from fright is generally 
considered as being too speculative and too 
1 emote to furnish the basis of an aetion. for 
damages in the absence of any direct in- 
jury. (2 Ame, JRul, Case-law, 1170). How- 
ever, if the engineer of a steam roller sees 
the initial signs of fright and uneasiness in 
horse^ and, giving ho heed to them, con- 


tinues the blowing of the whistle and the 
original cause of the fright until the horse 
breaks entir^y avsay fom control, liability 
for consequential injuries may ensue al- 
though the noise were usual and normal. 
(16 id.) 

Sec. 128 (2) has been introduced as much 
difdeulty in encountered in getting offenders 
to comply with the summons served on them. 
(StateTnent of Ohjisc^s <md JReasOTis.) 

Sec. 128 (1): Select Committee Report, 
— “We have oonj^ed the power of arrest 
without warrant given by this sub-clause to 
cases in which a police ofilcer sees an offence 
committed. Sub'-cL (2) has been omitted in 
consequence of the omission of clause 115. 
In sub-cl. (3) we have removed the power 
to arrest an offender who giv^ an address 
outside British Ihdia^ and confined the 
power of arrest to cases in which there is 
an apprehension that the offender will not 
be available for trial.” 

Before sub-sec. (2) of sec, 128 applies, it 
is the duty of the prosecution to establish 
that the offending driver was requir^ 
under the provisions pf the Act to give his 
name and address.. 197 I.G. 

IHl Leih, 422. 
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suspected to have been so concerned, if the police officer has reason to believe 
that he will abscond or otherwise avoid the service of a summons. 

(3) A police officer arresting vnthout warrant the driver of a motor 
vehicle shall, if the circumstances so require, take or cause to be taken any 
steps' he may consider proper for the temporary disposal of the vehicle. 

129. (1) Any police officer authorised in this behalf or other person 
Power of police nffl<v>r to s^’^thorised in this behalf by the Provincial Govcrn- 

impound ^ ° ment may, if he has reason to believe that any identi- 

fication mark carried on a motor vehicle or any 
hcence, permit, certificate of registration, certificate of insurance or other docu- 
ment produced to him by the driver or person in charge of a motor vehicle is a 
false document within the meaning of section 464 of the Indian Penal Code, 
sdze the mark or document and call upon the driver or owner of the vehicle to 
account for his possession of or the presence in the vehicle of such mark or 
document. 

(2) Any police officer authorised in this behalf by the Provincial Govem- 
ment may, if he has reason to bdieye that the driver of a motor vehicle who is 
charged with say offence trader this Act may abscond or otherwise avoid the 
service of a summons, sdze any licence hdd by such driver and forward it to 
the Court taking cognizance of the offence. 

(3) A police officer seizing a licence under sub-section (2) shall give to 
the person surrendering the licence a temporary acknowledg;ment therefor and 
such acknowledgment shall authorise the holder to drive until the licence has 
been returned to him or the Court has otherwise ordered. 

[129- A. Any police officer authorized in this bdialf or other person autho- 
Power to detain veiiiriea Tjehalf by the .Provincial Government 

used without certificate of ^^^^son to believe that a motor vehicle 

registration or permit. been or is being used in contravention of the 

, . , , provisions of sub-section ( 1 ) of section 22 or with- 

out the pennit required by sub-section ( 1 ) of section 42 or in contravention of 
any condition of such permit relating to the route on which or the area in which 
or the pu^ose for which the vehicle may be used, seize and detain the vehicle, 
^d for this purpose take or cause to be taken any steps he may consider proper 
for the temporary safe custody .of the vehicle.] (Inserted by Act XX of 1942.) 

130. (1) A Court taking cognizance of an offence under this Act may, 

Sutnmaiy disposal of oStncQ is an offence specified in Part A of 

cases. Ihe Fifth Schedule, state upon the summons to be 

served on the accused persofTthat he— i 

(a) may appear by pleader and not in person, or 

(&) may by a specified date prior to the hearing of the charge plead 
guilty to the charge by registered letter and remit to the Court such suin. not 
exceedmg twenty-five rupees as the' Court may specify. 

( 2 ) Where the offence dealt with in accordance with sub-section ( 1 ) is 
an offence specified m Part B of the Fifth Schedule, the accused person shall, .if 
he pleads guilty to the charge, forward his licence to. the Court with the letter 
oontaimng his plea in order that the conviction may be endorsed on the licence. 

(3) an accused person pleads guilty and remits the sum specified 
md has complied with the provisions of sub-section ( 2 ), no further proceedings 
m res^t of the office shall be taken against him, nor shall he be liable to be 
^sq^almed fpr holding or obtaining a licence by reason of his having pleaded 


S®q, 130, — ^This provides for speedy ac- 
^ fcchaieal prosecutions. (Statement 
of Objecftf <mA JBeasons,) 

Eeport op Select Committee.— ^ q?lie new 
jub-clause inserted as sub-dause (2) is in- 
t^aea to secure the {^r^ieai^iion of the 


driving licence to enable the Court to record 
the endorsement which is required by the 
Eirth Schedule and d. 19 (2), although the 
convicted person is not hiiwaAlf required to 
attend Court.” 
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131. No person prosecuted for an offence pumsh- 
able under section 115 or section 116 shall be convicted 
unless — 

(а) he was warned at the time the offence was committed that the ques- 
tion of prosecuting him would be taken into consideration, or 

(б) within fourteen days from the commission .of the offence, a notice 
specifying the nature of the offence and the time and place where it is 

to have been committed was served on or sent by registered post to him or the 
person registered as the owner of the vehicle at the time of the commission oi 

the offence, or . . ^ 

(c) within twenty-wght days of the commission of the ofience, a sum- 
mons for the offence was served on him-: , i- ^ • .• 

Provided that nothing in this section shall apply where the Court is satis- 

(а) ffie failure to serve the notice or summons referred to in this sub- 
secticm was due to the fact that neither the name and address of the ac^sed nor 
the «=»*r.P and address of the registered owner of the vehicle could with reasm- 
able diligence have been ascertained in time, or 

(б) such failure was brought about by the conduct of 'the accused. 

132. No Court inferior to that of a Presidency Ma^strate or a Ma^stmte 
T • *• t of the second class shaU try any offence punishable 

Junsdicuon of Courts. thereunder. 

CHAPTER X. 

Misceixaneous. 

133. (1) Every power to make rules ^ven by 
this Act is subject to the condition of the rules beu^ 

made after previous publication. 

(2) All rules made under this Act shall be published in the official ^zette 
and shall, unless some later date is appointed, come into force on the date ot 

such pubhcaton.^^ Centrd Government or by ^y 

Provincial Government shall be laid for not less than fourteen days before ^ 
Central or Provindal Le^slature, as the case may be, as soon zs possible aft« 
t^^ are made, and shall be subject to such moffifications as the Legislature may 
make during the session in which thq^ are so laid. 


Publication of and com- 
mencement of rules. 


SBC, 131.— “This provfision is reasonable 
in the interest of the motorist, to prevent 
him from being charged, afer an unduly 
lengthy period, in connection with ^ alleg- 
ed offence the circumstances of which may 
:pLo longer be easily remembered.” .(Stote- 
of O'bje^ls and Beasons^ 

Report op Sex*bct Committee. — “We have 
omittted the sub-iclauae which provided for 
a presumption that the provisions of the 
clause had been complied with until the con- 
trary was proved.” ' 

Sbo. 133 -(3): Sei;ect Committee Re- 
‘ PORT. — ^^*We have addded a sub-clause re- 
quiring rhlea made under the Act to be wb- 
mitted to the Legidature concerned after 
they are made and have given to the Legis- 
lature power to modify them.” Notes 
under see. 112. 

Sec. 133: Cases under the oij) Act.-— 
See 47 I.O. 444; 27 P.B. (Cr;) 1918; 53 I.C. 
895=10 L.W. 399; 55 Mad, 187. 
pect of a motor cycle, if a breach of R. 40 
of the rules framed under the Act is alleg- 
ed, the cycle should, if possible, 
ed by a police officer vffih' Mine knewedge 

Cs,C.M.-I-123 


of motor cycles, to see whether the silencer 
was defective. Irrespective of the fact whe- 
ther the rider is the owner of _ the motor 
cycle or not, it is an offence to ride a motw 
veliicle without a silencer. 1939 
94 Before fhe new rmes under the Motor 
VeUdtet Act, 1939, came Mo operate, the 
old riles wust he read subject to the pr^- 
sions of the Act of 1939 after that Act h^ 
come into force. Under Rr. 4 (4=) ^d 6 (2) 
of the Motor Vehicles Rules of 1930 read in 
the iight of secs. 31 and 34 of the Act of 
1939, a motor vehicle must be registered 
afresh when its ownership is transferred, ■ 
unless the vehicle in question has been des- 
troyed or has become permanently mcapable 
of use. The mere fact that it was not m 
use at the time when the ownership chang- 
ed in not enough. 45 C.W.N. 111.^ Ow 
earring mails and also passengers is not 
exempt from rules as to lichee nu^ 
ber of passengers to be carried in it. 
Bom.L.R^ 191=1927. Bom. 150. Bombay 
R. C (1) (h) and Schedule D— 

Time limit of the certificate- w B. 640— 
65 I.O. &3=24 Bom.L.R. W. ObsemtlonB 
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021 tlie Tameness of the mles framed and 
the necessity for making them dear, and 
suggestions as to the amendment of the 
rules. See 98 1,0. 847=1926 Mad. 1084= 
51 M.L.J. 446. See also 51 Mad. 504. . As 
to eTidence necessary in prosecution under 
the Act and rules, see 7 Pat.L.T. 542=97 I. 
C. 48=1926 Pat. 446. Bale 16 (o)— Non- 
lighting of car— Absent owner. 26 M.L.T. 
331=53 LG. 825, See also 1922 Nag. 71. 
Sec, 16, Motor Vehides Act (1914), has not 
any necessary ingredient of rash^ss or neg- 
ligence in it and B. 27, Motor Act Buies, 
merely lays down the rule of the road, 
breach of which need not necessarily involve 
rashness or negligence. Consequently where 
rashness or negligenee enters into the of- 
fence, the conviction under sec. 279, L P. 
Code, is not only proper but more appropri- 
ate. 136 LC. 571=1932 A. 69. The fact 
that an unlicenced person was charged with 
driving a motor car without a licence 
pleaded gjiilty to that charge is not suffi- 
cient to justify a Gouzt in convicting the 
motor driver of having allowed to 
drive, where he ^ras not specifically diarged 
with that offence under Motor Vehides Act. 
119 I.C. 536=30 CrX.J. 1077=1930 Sind 
64. "Where the owner of a motor car was 
B^tenced to a fine on his pleader admitting 
him to be "guilty*' for not having given in- 
fonnation as to the death of a person by 
motor ^icident^ held, (1) that there was no 
such offence as that for which the owner 
was convicted dther under sec. 16 (old Act) 
or under any other provision of the Act; 
{Z) that the summons issued by the Magis- 
trate did not contain the necessary paiti- 
culara and was invalid in law and eonse- 
mently need not have been obeyed: (3) that 
^ a^sBi<m aa to guUty by the pleader 
oitt not constitute an estoppd or admission 
preveniang the person- proceeded against 
impuM tte validiiy of the procee- 
dings, (4) that the practice of persons snm- 
absenting themselTes and pleading 
g®uty» deserved eondemnationj and would 
go m aggmvation of an oftenoe. Bs- 
?T*T M-i * s^ons pointed out. 26 
331; 108 I.C. 230=1928 A. 261 
Onuaaon m a summons to specify the see- 

fOTl»^eh^“tA* r made^ereonder 
iw^ach of w^eh a person was bdng pro- 

"S"®™ defect 1928 ^ «2 
^0 A 876=111 LC. 127=29 CrXJ.. 799 
5*0 olso 1937 O.w! 

p.WJL 283=166 LC. 978. Sec. 


828=1934 Oudh 370 (2). "Where the accused 
was hauled before the Court on a summons 
under see. 16 (old Act) in which he was not 


‘^n ^ dans^ and it is the 

^ty of a Com issuing a salmons to speci- 

^^^v^ Tte P«x»diire of SS 
Magistrates purporting to 
<* drivers of often- 
^ J^pwmt giving the slight- 

*** offence charged, is not 
^ Bomniona in the 
p^eri^ f^ may be disregarded, and 

Sit? ^>i^X!l50 L 

< 3 riJ, 1181 <^11 aWJL 


given notice of the charge, and was tried, 
convicted and sentenced in one day mthout 
an opportunity being given to him of 
meeting the prosecution case after the close 
of the prosecution evidence, the wnviction 
and sentence are liable to be set aside in re- 
vision. 165 LC. 716 (1)=1936 A."W.B. 874 
=1936 A.L.J. 1011=A.LB. 1936 A. 761. 
The "B” permit granted to the driver is only 
valid witliin the district of the Superinten- 
dent of Police and if it is driven into ano- 
ther district, it must be countersigned by 
the Superintendent of the latter district. 
151 1.0. 727= 35 Or.L.J. 1400=36 Bom.L. 
B. 366=1934 B. 201. As to power of muni- 
cipalities to tax motor vehicles plying for 
hire, .ves 88 LG. 1045=41 O.LkJ. 566=26 
Cr.L.J. 1269=1925 C. 1026. Suspension of 
a permit for an offence of overloading a 
motor canno^ be permitted. 110 LC. 803 
=29 Cr.L.J. 771=10 P.L.T. 429=1929 P/ 
64. Taking petrol charges from a person 
who uses the accused's motor lorry does not 
amomt to hirmg. The mere payment to 
the accused of the cost of peftrol used while 
his lorry is at the disposal of the person so 
paying such charges is not payment for the 
use of the lorry, lit is equii^ent to mere 
replacement in the petrol tank of the pet- 
rol used. The accused Ijherefore cannot 
be' convicted, of an offence of plying his 
lorry for hire, though he had no G- Peimit. 
41 L.W. 498=68 M.L,J. 481. See (Osq I. 

L. B. .(1939) Kar. 391= AXB. 1939 Sind 85; 

A. IJt. 1938 Mad. 233 =46 L.W. 959=1938 

M. W.N. 30. ‘^Plying for hvr^^ means the 
act of soliciting custom. Where a person 
who owned a motor lorry purchased goods 
at one place and after transporting them 
to another place sold the goods 'there to 
cheir customers but did not appear that he 
solicited custom at any time, the owner of 
the lorry was not liable to be convicted for 
breach of the Punjab Motor Vehicles Ply- 
ing for Hire Buies. 132 LC. 702=1931 L. 
569. S&s aUo A.LB. 1939 Sind 85. The 
expression "to ply for hire" ordinarily 
means to exhibit a vehicle in such a way as 
to invite those who may desire to do so to 
hire it or to travel in it on payment of the 
usual fares, and also to offer its use on pay- 
ment to any member of the public, there- 
by soliciting custom. The owner of a bus 
driving it on a private errand cannot there- 
fore be said to have been using it as a 
motor vehicle plying for hire. 32 Bom.L. 

B. 337=1930 B. 161; 116 LC. 885=30 Or. 
L.J, 700=10 L. 505=1929 L. 422. The 
owner of a loi^ plying for hire without a 
renewal of registration or permit and with- 
out any directions painted on the body was 
charged and convicted under sec. 16, Motor 
Vehicles Act. The rules alleged to have 
been contravened were rules 78, 79 and 81, 

U. P. Motor Buies, and sec. 8 of the Motor 
Vehicles Act, The judgment ^d not con-' 

a duKossioa: of the Btalee^ and it'ap* 
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peared from the judgment that the Magis< 
trate had got confused with rule 16 and 
sec. 16 of the Act, and that the case pro- 
ceeded as though the accused was being 
charged with having contravened B. 16 of 
the U. P. Mdtor Bides. The summons mere- 
ly informed the accused that he had to ap- 
pear and answer to a charge under sec. 16 
of the Act Eeld, the proceedings were in- 
valid and must be set aside. 150 I.G. 941 
=35 Cr.L.J. 1161 (2) =11 O.W.N. 828= 
1934 Oudh 370. 

Bombay Bulbs.— B. 21 of the Bombay 
Motor Vehicles Buies framed by the Local 
Government under see. 11 of the Motor 
Yehi<des«Aot (1914) is not vltra of the 
Local Government. A notification issued 
by a District Magistrate under B. 21, prohi- 
biting the driving on certain roads of the 
District of, wter aUa, any motor vehicle, 
public or private, the maximum weighs of 
goods in which exceeds one and a haU tons 
is a valid notification and a breach of it 
amounts to an offence. 40 Bom.L.B. 1099= 
A.I.B. 1938 Bom. 506. 

Bubma Bulbs. — Burma Motor Vehidea 
Buies— B. 24 (b) — Conductor, if in charge 
of the bus— Over loading— is to be 
charged. iSree.A.I.B. 1942 Bang. 51 
Calcutta Bulbs.— Absent master is not 
criminally liable for fast driTing where he 
had cautioned the driver not to exceed Ihe 
regulation speed and to drive with due care 
and caution, 51 C. 948=28 C.W.IT. 854= 
25 Cr.L.J. 1209=1924 C. 985. See also 25 
C.W.N. 21. Before the new rules under the 
Motor Vdiicles Act, 1939, came into opera- 
tion, the old rules must' be read subj^t to 
the provisions of the Act of 1939 after that 
Act has come into force.' Under Br. 4 (4) 
and 6 (2) of the Motor Vdiicles Buies of 
1930 read in the light of secs. 31 and 34 of 
the Act of, 1939, a, Motor Vdiicle must be 
registered afresh when its ownership is 
transferred, unless the Vdbicle in qu^on 
has been destroyed or has become perma- 
nently incapable of use. The mere fact 
that it was not in use at the time when the 
ownership changed is not enough. 45 C.W. 
N. 111. 

C. P. Bulbs. — ^The rules framed by the 
Govertior-in-Oouncil, Central Provinces, 
under the Motor vehicles Act, do not pro^ 
prio vigors apply to the subject of any 
State. They become applicable by virtue 
of a reciprocity arrangement conduded in 
1930 with the Central ]^ovincea States. 1939 
N.L.J. 355. 

(C. P. AND Berar), B. 70— Standard rate 
OF PARES — Variation — Sanction * op.— A 
variation in the standard rate of fares ori- 
ginally quoted and accepted by the B.T.A. 
requires the sanction of the B.T.A. A varia- 
tion of the rate is a variation of a condi- 
tion under B. 70 of the 0. P. and Berar 
Motor Vehicles Buies, 1940. A refusal to 
sanction an application under B. 70, Motor 
Vehicles Buies, for a subsequent variation 
of conditions of a permit does not amount 
to 6uuh ixupositiQB of condftiiQQis. of a f&r* 


mit as would afford grounds for an appeal. 
1943 N.L.J. 411. ^ ^ 

Madras Bulbs. — ^Though B. 30 (o) may 
be primarily intended to apply to motor 
vehicles which are used for the express pur- 
pose of letting for hire, yet even if a motor 
vehicle is used only once for such a purpose, 
then on that one occasion it is none the less 
let for hire even though the owner does not 
ordinarily 'use his lorry for the purposes of 
reward. The not tahing out of a per- 
mit in silch a case constitutes an offenw 
under sec. 16 of the old Act. 46 L.W. 959 
=1938 M.W.N. 30. See also A.LB. 1939 
Sind 85. In a prosecution of the owner of 
a motor lorry under sec. 16 of the old Act 
for overloading the lorry in contravention 
of B. 15-A, of the Motor Vehicle Boles, 
the burden is on the prosecution to show 
that the accused knew that the lorry vm 
overloaded. When the lorry in que^on 
with the load is shown to be proceeding 
from a place far away from the plax^ 
where the owner of the loriy has Ws busi- 
ness, it cannot be held that the 
knew of the overloading. 48 L.W. 319— 
1938 M.W.N. 867= (1938) 2 MXJ. 682. S^ 
(Oso A.I.B. 1938 Mad. 743=.(1938) 1 M.L. 

"Letting por hire”. — ^In B. 30 (a) (1) (*) 
of the Madras Buies framed under the 
Motor Vehicles Act of 1914, need not be one 
definite and localised act. When a motor 
lorry is engaged for a journey from Calicut 
in the district of Malabar to PoUachi in the 
district oi Coimbatore for hire, the vehicle 
must be said to have been let for hire not 
merely at CaUcut, but along the pubhc 
roads in the Presidency of Madras m the 
districts of Malabax and Coimbatore, and, 
therefore, the owner who obtains no spemal 
permit in Form G commits an offence under 
sec. 16 of the Motor Vehicles Act (1914) 
not only in the District of Malabar but also 
in the district of Malabar but also in the 
district of Coimbatore if the lorry gets be- 
yond the limits of tiie distrits of Malabar 
on ilts jaumey to PoUachi, The framers of 
the rules must reasonably be hdd to have 
intended that permits rfiould be tahaa out 
for every area through which vehicles 
gaged or plied for hire travd. 177 I.C. 
314=1938 M.W.lSr. 822=47 L.W. 774=A,I. 
B. 1938 Mad. 743 =(1938) 1 M.L.J. 800, In 
a prosecution under sec;^, 16 of the blLotor 
Vehicles Act (1914) for violation of B.^ 30 
(a) (1) (t) of jthe Madras Motor V^cles 
Buies, it is incumbent on the prosecution to 
prove by evidence that the vehicle in que^ 
tion was not provided with, G permit. Fai- 
lure to let in evidence of this essential fact 
is a fatal defect. 177 I.C. 314=1938 M. 
W.N. 822=47 L.W. 774=A.LB. 1938 Mad. 
743 =.(1938) 1 M.L.J. 800. Where, the re- 
gistered owner of a motor lorry for private 
use suffers his driver to carry goods of ano- 
ther person for hire, he is- unquestionably 
guilty of an oeffnee under B. 138 of 
Motor Vehicles rulite which is punishable 
under.. sec. 112 of the Motor 
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53 L.W. 948. 

Patna Eules. — Conditions of the permit 
apply to the licensed vehicles for the period 
of the licence irrespective of whether it 
was in use at the time as a carriage stand- 
ing or plying for hire or the use was gra- 
tuitous* 9 P. 169=1929 P. 522. The per- 
son responsible for having a board fixed 
upon the vehicle under r. 12 is owner and 
not the person who, from time to time, 
may have the use of the ear. Where a ear 
is purchased by an estate for the use of 
its manager the manager cannot be said 
to be the owner under r. 12. 97 1,0. 48= 
7 P.L.T. 542=27 Or.L*J. 1072=1926 P. 
446. As to r. 20 (5) regarding reflecting 
mirrors, see 18 Pat.L.T. 62=166 1.0. 741 
=A.I.E. 1937 Pat. 3. In r. 46, a person 
merely driving his vehicle cannot be said 
to be ‘plying’ his vehicle. It means that 
the person driving, stops to take up or put 
down passengers for reward. 17 PatL.T. 
378=163 1.0. 399=A.I,E. 1936 Pat. 321 
(1). In r. 61 ‘attendant’ does not mean a 
mere cleaner. 17 PatL.T. 162=161 LO. 
703 (1)=A.I.E. 1936 P. 172. 

XJ. P. Eules. — ^There is nothing in the 
wordings of the IT. P. Eules to show that 
r.« 11 applies to cars registered outside the 
United Provinces. It is clear from the de- 
finition of “Eegistering Authority” in r. 3 
that this expression, as used in r. 11 Tue fl-ua 
the authority who had registered the car 
under the roles in force in the United Pro- 
vinces. Where therefore the applicant’s car 
is not registered in the Uuited Provinces 
but brought there for a short period, r. 11 
has no application to his case. 120 LC. 
272=31 CrX.J. 40=1930 A.LJ. 527= 
1930 A. 34. See also 150 LC. 941=1934 
Oudh 370; 1927 A. 478. Violation of rules 
under this section-—Eules framed by U. P. 
Government — r, 12 cl. (a ) — “Pront portion 
"of vehicle” — ^Meaning of, 40 I.C. 1004= 
19 Cr.L.J, 860=12 A.L.JT. 613. The permit 
accorded permission to the owner of the 
loriy to ply within the district and the 
road on wldch it was permitted to ply was 
also specified therein. The permit did not, 
however, specify the maximum number of 
passengers. The road on which the lorry 
was driven was not specified in the permit 
and it was also then carrying a greater num- 
ber of passengers than could be taken in a 
lorry. The owner ^was thereupon convicted 
for violation of rr. 79 and 81 of the Motor 
Vducles Eules. Shld, that (O.as the maxi- 
mum number of passengers was not speciii- 
M jn the permit, the conviction for viola- 

I' W words “with- 

in the district” were merely desexiptive of 
the route specifically described and did not 
justify the lorry being pEed m other routes 
within the district and that the convic- 
T Tuolation of r 81 was correct. 143 

Cr.L.J. 620=1933 AX.J. 499 
—1933 A. 465. E. 22 applies only to a 
person licensed to drive in another pro- 
vmee and not licensed in the United Pro- 
TOces. 101 LC. 668=49 A. 754=25 A.L.J. 


574=28 Or,L.J. 492=1927 A. 478. U, P. 
Government Buies No. 22 applies only to a 
person licensed in United Provinces. 49 A* 754 
=101 1.0. 668=25 A.L.J. 574=1927 AIL.47.8 

Oudh Eules.— E. 2 (g) of the Motor Ve- 
hicles Eules merely means that the word 
^Magistrate* means a stipendiary Magis- 
trate where this word is used in the rules. 
The mere fact that a pci-son was charged 
with certain acts made offences by r. 79 
{vki) is no reason for holding that the Ma- 
gistiate trying tie case must be such a Ma- 
gistrate as is defined in the rules and that 
an Honoraiy Special Magistrate is incom- 
petent to try it. 1941 O.A. 145 — 1941 O.W* 
N. 193 (1). 

Punjab Eules.— Where the driver of a 
motor lorry does not use the lorry in con- 
formity with the conditions specified in the 
road certificate, the owner of the lorry is 
guilty of an offence under sec. 16, read 
with r. 3, Punjab Motor Vehicles Plying 
for Hire Eules, 1922, even though he is not 
present when the breach of the condition 
takes place. Where, therefore, a driver was 
found carrying 17 (when only ten could be 
carried under the road certificate) and one 
passenger was sitting on mudguard, wMch 
was prolubited. Seld, that there being 
clear breach of the road certificate, the 
owner was liable, under r. 3, Punjab Motor 
Vehicles Plying, for Hire Bales, 1922, al- 
though he was not present. (38 0. 415; 45 
C. 430 and 1924 0. 985, EeL on; 27 P:R. 
19185 1928 0. 410 and 1924 -B. 63, Uist.) 
1930 L. 865. Unless the wording of the 
rules is beyond doubt, the manufacturers’* 
specifications regarding xnarimum load < 
which can be carried cannot be read as part 
of the rules made by the Punjab Govern- 
ment. IVhen the rule-maldng authority has 
deliberately made a distinction between 
private lorries and public lorries and has 
specified tlmt public lorries shall not 
carry more than a specified amount of 
weight, it is reasonable to assume that it 
was not intended that any such limitation 
idiould apply to vehicles which are not pub- 
lic motor vehicles. Hence the owner of pri- 
vate lorries cannot be convicted under r. 
23 of the Punjab Motor Vehicles Buies 
read with sec. 16, on the ground that his 
lorry was carrying a load in excess of its 
carrying capacity, A.IJI;. 1938 Lah. 691= 
40 P.L.B. 942. B. 23 of Punjab Buies 
makes the driver wdl as owner respon- 
sible for breach of rules. Driver cannot es- 
cape liability in case of overloadiog on the 
ground of &e presence of the checker and 
ticket sdlfer, 17 Lah. 604=38 P.L3, 1015. 
Buie 49 — Superintendent of PoEce fixing 
only week for infection but not date— -Ins- 
pector fixing particular date within that 
week— Lorry driver failing to produce his 
lony on that date but producing it on sub- 
sequent date during -^at week— Driver not 
liable to conviction. 39 PX.E. 130=169 I, 

C. 426=A.IX, 1936 Lah. 23. 

BuEiiA Bules. — Owner of a Motor car is 
not criminally Eable for negligence of the 
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[133-A. (1) The Provincial Government may, for the purpose of canying 
Appointment of motor i^to effect the provisions of this Act establish a 
vehicles officer. Motor Vehicles Department and appoint as officers 

thereof such persons as it thinks fit. 

(2) Every such officer shall be deemed to be a public servant within the 
meaning of the Indian Penal Code. 

(3) The Provincial Government may make rules to regulate the discharge 
by officers of the Motor Vdhicles Department of their functions ^d in particular 
and vfithout prejudice to the generality of the foregoing power to prescribe the 
uniform to be worn by them, the authorities to which they shall'be subordinate, the 
duties to be performed by them, the powers (including the powers exercisable by 
police officers under this Act) to be exercised by them, and the conditions govern- 
ing the exercise of such powers.] (Inserted by Act XX of 1942.) 

„ , 134. ( 1 ) The Indian Motor Vehicles Act, 1914, 

is hereby rifled. 

[ ( 2 ) Notwithstanding the repeal of the Indian Motor Vehicles Act, 1914, 
rules made by' any Provincial Government under section 11 of that Act, 
pther than rules prescribing the fees payable in respect of the grant or renewal 
of licences to drive motor vehicles, shall, whether or not they are consistent 
with this Act but subject to the provisions of sub-section ( 3 ) of this section, 
continue to be in force for a period of nine months from the commencement of 
tWs Act, unless before the expiry of that period they are cancelled by the Pro- 
vincial (^vemment by notification in the Official Gazette:] (Sub-section ( 2 ) 
omitted by Act XX of 1942.) 

(3) Notwithstanding the repeal of the Indian Motor Vehicles Act, 1914, 
rules made or purporting to be made by a Provincial Government under sub- 
section (2) of section 11 of that Act, requiring or relating to the insurance of 
motor vehicles, being rules in force at the commencement of this Act, shall, 
until Chapter VIII of this Act takes effect in the* province, have effect as if 
enacted in this Act. 

[(4) Nothing contained in this Act shall, until the expiry of a period of 
nine months from the commencement of this Act, operate to invalidate any 
provisions relating to the taxation of motor vehicles contained in any Provincial 
enactment or rules made thereunder in force at the commencement of this Act. 


driver in driving: the car without properly 
illuminated rear light, if the owner has 
made provision for such illumination. (36 
C. 415 and 45 0. 430, Dist.). 76 I.C. 564= 
I.R. 600=2 Bur.L.J. 201=25 Gr.L.J. 196= 
1924 E. 63. A taxi driver who .was convict- 
ed was fined Es. 60 and was • suspended for 
one year. EeU, that the order of suspen- 
sion of licence was part of the sentence and 
the conviction was appealable. MelA, fur^ 
Vier, that no proceedings by way of revi- 
sion could be entertained where no appeal 
was brought. 146 I-C. 545 (2) =1933 Cr.C. 
1146=1933 E. 329. 

Per Bagfdoy, *7. — The power to seize a 
licence given under rules framed by Local 
Government from its owner and keep it for 
a certain time cannot in any way help 
to cany into effect the provisions of the 
Act. It is not even a temporary ^ suspen- 
sion of the licence because it provides that 
a temporary substitute is to be given for it, 
and sec. 18 only provides for a licence to be 
cancelled or suspended by Local Government 
or by a Court trying the holder of a licence 
for an offence. *E, 38-B must therefore be 
held to be vires. 175 I.O. 639=39 CJr. 
L.J. 642= AXE. 1938 Bang. 101. 


The SchbduijBs: Select Committee Eb- 
PORT. — "A new form for Drivers' Licence 
has been substituted in the First Schedule 
for Form D contained in the Bill. Other 
forms in that Schedule have been amended 
either for the purpose of bringing the con- 
tents and the wording into harmony with 
the provisions of the Bill as now amended, 
or ^ to remove superfluities, or to supply 
omissions. In the Fifth Schedule, the 
amendments made by us to d. 20 abolishing 
perpetual endorsement have rendered the 
headings to Parts A and B unnecessary. We 
have eliminated from the list of offences 
entailing endorsement that of driving an 
uninsured vehicle, and we have also removed 
ten minor offences from Part B. In the 
Sixth Schedule we have povided for a sys-‘ 
tem of Eegistration Marks consisting of 
three letters followed by four figures^, the 
first two letters being indicative of the Pro- 
vince, the third possibly indicative of the 
registering authority. In the Eighth Sche- 
dule, we have inserted a speed limit for a 
class of vehicle not already provided for. 
In the Tenth Schedule, we have added an 
additional driving signal”. 
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^[(5) While, under the provisions of sub-section (2), any rules made 
by a Provincial Government under section 11 of the Indian Motor Vehicles Act 
1914, continue to be in force — 

(o) section 112 shall be construed as if after the words "any rule made 
thereunder” there were inserted the words and figure "or of any rule made 
under the Indian Motor Vehicles Act, 1914 and continuing in force,” and 

[b) section 113 shall be construed as if after the words "under this 
Act”, wherever .they .occur; there were inserted the words and figure "or under 
aiiy rule made under the Indian Motor Vehicles Act, 1914 and continuing in 
force.] (Sub-sections 4 and 5 omitted by Act XX of 1942.) 


THE SCHEDULES. 

THE FIRST SCHEDULE. 

Form. 

Form A. 

[•?« section *j (2).] 

Form of application for licence to drive a motor vehkU, 

I 

Application. 

1 apply for a licence to enable me to drive 
as a paid employee 

*otherwise than as a paid employee 
* v^cles of the following description : — 

i flj motor cycles. 
h) motor cars. 
c) invalid carriages, 
a) motor cabs, 
e) delivery vans, 

♦including 

(/) light transport vehicles -public service vehicles, 

excluding 
♦ indudi^ 

(g) heavy transport vehicles ^public service vehicles, 

excluding 

(h) tractors, 

(i) road-rollers, 

(j) locomotives, 

(A) a vehicle of special type (description attached ) constructed or adapted to be driven by 
me* 

♦ Strike out whichever inapplicable. 

II 

Particulars to be f tarnished by the applicant. 

I, Full name and name of father 

2. Permanent address i !'.'.!!!!!!!!!!! ! 

3, Temporary address !!!!!!!!!!!!!! 

4. Age at date of application . V. . V. V. * 

5. Particulars of any licence previously hdd by applicant. 

.. and date of every conviction which has been oriwed 'to be' Jsiid'oii«d 'ot 'mv 

licence held by the applicant. ^ 

7. ^ve you been disqualified for obtaining a licence to drive ? If so. for what reason ? 

8.. Have you ^en subjected to a driving test as to your fitness or ability to drive a vehicle 
in respect of which a licence to drive is appKed for ? If so, give date, testing authority and result 
of test. ^ 

III 

Declaration as to physical fitness of applicant. 

queatio?“ “ y« ” or « No » in the space provided opposite each 

W Do you suffer from lyilqpw, or ^m sudden attacks of disabling giddinos or feintiiur ? 
\b) Are you a^ to ^ting^ with each ^ at a distance of 25 yards in good daylijit 
, . „ (wth ghssa, if worn) a motor car ndmber plate containing seven letten and figures ^ 
" “ foot ot are you suffering from any defect in movant 

control, or muscular power of either ann or leg ? ^ ' S 

LEG. 1939 , "" ■ ■ 

1 Sub-sec. (5) inserted by Act XL of ' 
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^[(tO Gan you readily distinguish the pigmentary colours red and green? 

(e) Do you suffer from night blindness?] ^ 

Hf) 1^0 you suffer from a defect of hearing ? 

^Ig) Do you suffer from any other disease or disability likely to cause your driving of a 
motor vehicle to be a source of danger to the public ? 

If so give particulars, 

I declare that to the best of my information and belief the particulars given in section II and 
the declaration made in Section III hereof are true, 

Note. — ^An applicant who answers “ Yes ** td questions (6) and (r) in the declaration and 
“ No ” to the other questions may claim to be subjected to a test as to his competency to drive vehicles 
of a specified type or t^pes. 

Date ; 19 . Signature or TTtumb Impression of applicant, 

CerUficate of test of ability to drive, 
passed 

The applicant has ^the test specified in the Third Schedule to the Motor Vehicles 

failed in 

^^9 1 939* 'Hxe test was conducted on a* . 

on (date) 

Signature of Testing Authority. 
Duplicate Signature or Thumb 
Impression of applicant, 

* Here enter description of vehicle. 

FORM B. 

[See section ii (2).] 

Form of application for renewal of driving licence. 

I hereby apply for a renewal of the licence under the Motor Vehicles Act, 1939, which was 

issued to me on me ! by (state title of licensing 

authority.) 

I hereby declare that I am not subject to any disease or disability likely to cause my driving 
of a motor velucle to be a source of danger to the public. 

Date ig . Signature of Applicant. 

FORM C. 

[See section 7 (3) and section 12.] 

Form of medical certificate in respect of an applicant for a licence to drive any transport vehicle or to drive 
any vehicle as a paid employee. 

(To be filled up by a registered medical practitioner.) 

1. What is the applicant’s apparent age? 

2. Is the applicsint, to the best of your 

judgment, subject to epilepsy, vertigo 
or any mental ailment likely to affect 

his efficiency ? 

3. Does the applicant suffer from any 

heart or lung disorder which naight 
interfere witii the performance of 

his duties as a driver ? 

4. (a) Is there any defect of vision ? If 

so, has it been corrected by suitable 

spectacles ? 

*[(£) Gan the applicant readily distinguish * 

the pigmentary colours red and 

green.? 

(a) Does the applicant suffer from nighty 

blindness ?] ; 

*(d) Does the applicant suffer from a 
degree of deafness wheih would pre- 
vent his hearing the ordinary sound 

signals ? 

5. Has the applicant any deformity or loss 

of members which would interfere 
with the efficient performance of his 

duties as a driver ? 

6. Does he show any evidence of - being 

addicted to the excessive use of 

alcohol, tobacco or drugs ? 


LEG. EEF. (/) aad {g) by Act XL of 1939 . 

l Eor question (d) new questions (d) and * Substituted by Act XL of 1939. 
(s) substituted, and (f) and (f) re-lettered \Relettercd (d) by Act XL of 1939. 
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7. Is he, in your opinion, generally fit as 

regards (a) bodily health, and (b) 
eyesight 

8. Marks of identification. 


I certify that to the best of my knowledge and belief the applicant 

is the person hereinabove described, and that the attadied photograph is a reasonably 

correct likeness. ' ^ 


[Space for photograph.] 


{Signature) 


J/ame 

Designation *///, 

Note. Special attention should be directed to distant vision and to the condition of ' the 
arms and hands and the joints of both extremities. 


FORM D. 
[•Jw section 8 (i).] 
Driving License, 


No 

(Name) 

son/daughter of (father’s name) 
of (permanent address) 

(temporary address) 


*9 


Photograph 
if necessary. 


Signature or thumb impression. 


is Kcensed to <Wve, thioi^hout Britisli India, v«ducles of tie Mowing _• 

*(aj Motor cycle. ^ 

( 6 ) Motor car. ' 

(c) Motor cab. 

[d) Delivery van. 

(<) Light transport vehicle. 

(f) Heaty transport vehicle. 

(f) Locomotive. 

(h) Tractor. 

(i) Invalid carriage. 

(j) road-roller. 

(k) A motor vehicle hereunder described : — 

He is also authorised to drive as a paid employee*. 

This licence is valid from to 

(*To be struck out if inapplicabie.j 

Signatwe and designation of 

Date,' 19 , Licencing Authority, 


Authortsation to drive a ptdflic service vehicle. 


So long as this licence is valid and is renewed from time 
rised to drive a public service vehicle within the province of. . 


to time, the holder is autho- 


Date xg . 

And within the province of. , 
■ Date ,,,,, . ..xg ■ , 


prescribed authority. 


tgnature 


prescribed authority. 
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And within the province of. 
Date 19 . 


This licence is hereby renewed up to 


the day of. 

the day of. 

the day of. 

the day of. 

the .day of. 


19 • 
19 • 
19 • 
19 . 
19 • 


ENDORSEMENTS. 


Signature and designation of 
prescribed authority* 
Signature of Licencing Audwrity, 




Fine or other 

Signature of Endorsing 

Date. 

Section and Rule. 

punishment. 

Authority. 


1 




FORM E. 

[See section 24 (z).] 

Farm of Application for the Registration of a Motor Vehicle. 

Full name^ name of father, and address of person to be registered as registered 

owner 

Glass of vdude 

Type of body : 

Maker’s name 

Year of manufacture 

Number of cylinders 

Horse power 

Maker’s classification or, if not known, wheel base. 

Chasis number 

Engine number 

Seating capacity (including driver) 

Unladen weight 

Particulars of previous registration and registered number (if any) 

XSditional particulars to be completed only in the case of transport vehicle other than motor 
cabs— 

Number, description and size of tyres — 

(a) front axle 

rear axle 

any other axle..,.'. 

' aum laden weight lbs. 

Maximum axle weight — 

(a) front axle lbs. 

(5) rear axle lbs. 

(e) any other axle lbs. 

The above particulars are to be filled in for a rigid frame motor vehicle of two or three axles, 
for an articulated vehicle of three axles, or, to the extent-applicable, for a trailer (other than the trailer 
to be registered as part of an articulated vehicle) as the case may be. Where a second trailer or 
additional trailers arc to be registered with an articulated motor vehicle, the following particulars 
arc to be furnished for eadi such trailer 

. 17. Type of body 

z8. Unladen weight. 


2. 

3 - 

4 - 

5 - 

6 . 


9 * 

10. 

11. 

12. 
*3: 


14. 


li; 


ig. NumbcF} description and size of tyres on the axle 

20. Maximum axle weight 

j)afg 19 . Signature of appheant. 

^ Explanadon. — An articulated veh^le means a tractor to which a trailer is attached in such a manner that 
part of the trailer is superimposed on and part of the wnght of dee trailer is borne by the tractor. 

Noto. — ^T hc motor vehicle above described is held by the person to be registered as the re- 
gistered owner, under a hire purchase agreement with. ; 

rf omer, . 

S^nature ef Hire Purchase Cmpar^* 

CR.C 1 M..I— 124 







986 


The Grhiinal Court Manual. 


[SCH. 


FORM F. 
section 36 (i) J 

Doewnent to befurmsktd by the maker or authorised assunbler in the case of transport Viddcles other 

than motor cabs. 

Certified that the r • • VA* " ‘ . vcMcIc. 

Chassis No and Engine No is designed for maximum weights as follows 

when fitted wiA the tyre-equipment specified below 

Maximum laden weight 1 ^. 

Maximum weight front axle lbs. 

Maximum weight rear axle lbs. 

Maximum weight any other axle lbs. 

Tyres — 

Front wheds 

Rear wheels 

Other wheels 


Signature of maker or authorised assembler. 

Special cerHfiei^ to be furnished by an ass^ler, , , , 

Certified that I am authorised by the maker of the vehicle described above to issue this 


certificate. 


Signature of authorised assembler. 


FORM G. 

[See section 24 (2) .] 

Form of Certificate of Registration, 

Registered number 

Brief description of vehicle^ 

{e,g., Ford touring car, Chevrolet 22 seater bus, Albion lorry, trailer, etc.) 
Name, name of father, and address of Registered Owner 


Tranferred to 
Transferred to 


Signature of registering authoritjt. 

Signature of registering authorUy, 

Signature of registering authority. 


' Detailed description. 


1. Class of vehicle 

2. Maker’s name 

3. Type of body 

4. Year of manufacture * 

5. Number of cylinders. 

6. Chassis number 

7. Engine number 

8. Horse power 

g. Maker’s classification or, if not known, wheel-base .' 

10. Seating capacity (induing driver) 

1 1 . Unladen weight 

Additional particulars in the case of all transport vehicles other than motor cabs — 

12. Registered laden weight 

13. Number, description and size of tyres — 

(a) front axle 

(b) rear axle 

(c) any other axle 

14. Registered axle weight — 

- 1- ii-_ 


(a) front axle lbs. 

(b) rear axle lbs. 

(^) any other axle. lbs. 


Additional particulars of alternative or additional trailer or trailers registered with an arti- 
culated vehicle — . . 


15. Type of body 

16. Unladen weight lbs.. 

17. Number, description and size of tyres on the axle 

18. Registered axle wright '.lbs. 

Date 19 . Signature of reg^tering authority* 

Notb.— T he motor vehicle above described is held by the person registered as the xegister- 

ed owner under a hire purchase agreement with 

Date Signature of registering authority* 
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FORM H. 

sections 38 and 39 (2).] 

' CertiJicaU of fitness {applicable in the case of transport vehicles only.) 

Vehicle No..^. is certified as complying with the provisions of Chapter V of the 

Motor Vehicles Act/ 1939, and the rules made thereunder. This certificate will ejqsirc on 

Date 19 . Signature and Designation of Inspecting Authority. 

The certificate of fitness is hereby renewed — 

up to 19 . 

up to 19 . 

up to 19 . 

Signature of Inspecting Authority. 

THE SECOND SCHEDULE. 

[See section 7 (5).] 

1. Diseases and Disabilities absolutely nisQUALipyiNG a person for OBTAiNiNa 
A Licence to Drive a Motor Vehicle. 

1. Epilepsy. 

2. Lunacy. 

3. Heart disease likely to produce sudden attacks of giddiness or fainting. 

4. Inability to distinguish with each eye at a distance of twenty-five yards in good daylight 
(with the aid’of glasses, if worn) a series of seven letters and figures in white on a black ground of 
the same size and arrangement as those of the registration mark of a motor car. 

3. A de^e of deafness which prevents the applicant from hearing the ordinary sound signals. 

6. [Inability readily to distinguish the pigmentary colours red and grepn.]^ 

7. Night-blindness. 

II. Diseases and Disabilities absolutely disqualifying a person for obtaining a 
Licence to Drive a public service vehicle. 

i. Leprosy. 

THE THIRD SCHEDULE. 

[See sections 7 (6) (a) and 17 (6)J 
Test of Competence to Drive. 

Fart I. 

The candidate shall satisfy the person conducting the test that he is able to— 

1. Start Ae engine of the vehicle. 

2. Move away straight ahead or at an angle. 

3. Overtake, meet or cover the path of other vehicles and take an appropriate course. 

4. Turn right and left comers correctly. 

5. Stop the vehicle in an emergency and normally, and in the latter case bring it to rest 

at an appropriate part of the road. 

6. Drive the vehicle backwards and whilst so doing enter a limited opening either to the 

right or left. 

% Cause the vehicle to face in the opposite direction by means of forward and reverse gears. 

8. Give by hand and by mechanical means (if fitted to the vehicle), or, in the case of a dis- 

abled driver for whom it is impracticable or undesirable to give signals by hand, by 
> mechanical means, in a clear and unmistakable manner, appropriate signals at appro- 
priate times to indicate his intended actions. 

9. Act correctly and promptly on all signals ^ven by trafiic signs and traffic controllers, 

and take appropriate action on signs given by other road users. 

Note. — (i) Requirements 6 and 7 are not applicable in the case of a motor cycle or tricycle 
not cquipp^ with means for reversing. 

(n) Requirements 6, 7 and 8 are not applicable in the case of invalid carriages. 

Fart II. 

The candidate shall satisfy the person conducting the test that he is cognisant of the pro- 
visions of sections 81, 82, 83, 84 and 85 of the Tenth Sdiedule ; that he knows the meaning of the 
traffic signs specified in the Ninth Sch^ule ; and, if he has not been medically examined, that he 
is not so deals as to be unable to hear the ordinary sound signals, and is able to distinguish with each 
eye at a distance of twenty-five yards in good day light (with the aid of glasses, if worn) a registration 
mark containing seven letters and figures. 

THE FOURTH SCHEDULE, 

[See sections 14 (i) and 39 (1) and (3).] 

Authorities entitled to grant Licences to Drive, and to Register 
Motor Vbhigles, the Froprety * [or for the time being under the exclu- 
sive control] of the Central Government, and Registration 
Marks for such vehicles. 

Fart A. 

The authorities specified in the second colunm may grant licences in respect of vehicles, 
the property *[or for the time being under the exclusive control] of the Department of the Central 
Gover nment specified in the first column. 

' LEG. BEf] 

^Item (6) fubstitist^ bf Act XL of 1939. 


* In the Fourth schedule in the heading and 
in Parts A and B, afier the wozds **the pro- 


Lixa*. 
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Defence Department of the Central Govern- i. District Commanders, 
ment. 

2. Commanders of independent brigades. 

3. Officers commanding units having mechani- 

, cally propelled vehicles in their charge. 

4. Commanders, Royal Engineers. 

Part B. 

The authorities specified in the second column may register motor vehicles, the property i[or 
for the time being under the exclusive control] of the Department of the Central Government 
specified in the first column, and may grant certificates of fitness in respect of such vehicles. 
Defence Department of the Central Govern- The Master General of the Ordinance in India 
ment. [or any person authorised by him in his 

behalf]!. 

Part 0. 

Registration marks for vehicles registered under section 39. 

![A broad arrow followed by not more than six figures, or a broad arrow followed by a single 
letter not more than five figures.] 

THE FIFTH SCHEDULE. 

[See sections 19 (2) and (3) and 130.] 

Offences on conviction of which an Endorsement shall be 

MADE ON the LICENCE OF THE PERSON AFFECTED. 

Part A. 

1. Driving recUessly or dangerously (section 116). 

2. Driving while uiider the influence of drink or drugs (section 117). 

3. Abetment of an offence under section 116 or 117 (section 119). 

4. Taking part in imauthorised race or trial of speed (section 120). 

5. Driving when disqualified (section 18). 

6. Obtaining or applying for a licence without giving particulars of endorsement (section 114] 

7. Failing to stop on the occurrence of an accident (section 87). 

8 . Altering a licence or usii^ an- altered licence. 

9. Any offence punishable with imprisonment in the commission of which a motor vdiicle 
* was used. 


Part B. 

1. Driving without a licence or without a licence which is effective, or without a licence 

ap|)licable to the vehicle driven (section 3). 

2. Allowing a licence to be used by another person [section 6 (2)]. 

3. Driving at excessive speed (section 115). 

4. Driving when mentally or physically unfit to drive (section ii8). 

5. Abetment of an offence punishable under section 1 15 or i x8. 

6. Refusing or failing within specified time to produce licence (section 86). 

7. Failing to stop when required (section 87). / - 

8. Drivmg an umegistered vehicle (section 22). 

9. Driving a transport vehicle not covered by a certificate of fitness (section 38) 

10. Driving in contravention of any rule made under section 70 (2) (g) rela&ig to speed 

governors. ® ^ 

1 1. Driving a vehicle exceeding the permissible limit of weight (section 124). 

12. Failure to comply with a requisition made under section 73. 

13. Using a vehicle in unsafe condition (section 12 1). 

14. Driving a transport vehicle in contravention of section 42, 

THE SIXTH SCHEDULE, 
sections 24 (3) and 29 (2).] 

Registration Marks. 


, « , groups of letters specified in the second column followed by any one other letter 

?hall be used as the registration mark for a vehicle in the province specified in the first column 

Auam . « ^ 


Assam 

Bengal . ‘ . . 

Bihar . 

Bombay , . 

Central Provinces and Berar 
Madras 

North-West Frontier Province 
Orissa 

L 2 G. REF. 

! Vide footnote 2, p. 987. 
perty **, wherever they occur, the words “ or 
for the time being under the exclusive control ” 
lAye l^ccxi inserted i in Part B, to the eptry in 


AS. 

BG, BL. 
BR. 

BM, BY. 
CP. 

MD, MS. 
FP. 

OR. 


the second column* the words ** or any person 
authorised by him in this behalf” added : in 

PMt C, the words within square brackets sub- 
stituted by Act XK of 1942, 
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Sixid • i 

Punjab . • 

United Provinces 
Ajmer-Merwara 

^[Andaman and Nicobar Islands 

Goorg 

Delhi 


KA. 

PB, PI. 
UP, US. 

GG. ^ 
DL. 


Note.— T hese letters shall be followed by not more than four figures, and the letters and 
figures shall be shown — 

1. In the case of transport vdudes . . In black on a white ground. 

2. In the case of temporary regis- ^ ^ 

trations (section 25) . • In red on a yellow ground. 

3. In the case of registration marks 

allotted to dealers [section 41 , , . * j 

(q\ /Ml L t . In white on a red ground. 

4. In othii cases . • In white on a black ground. 

the seventh schedule. 

ISee section 37 (2).] 

Maximum Axle Weights permissible for Transport Vehicles. 

Table A. . ... 


In white on a red ground. 
In white on a black ground. 


For each low pressure pneumatic tyre, fitted 
to a wheel on the axle, of a nominal 


5.00- 17 

5-25-17 

5 - 25-^6 
5 - 50 -^ 7 

5.50- 18 

5.50- 20 

6.00- 16 

6.00- 17 

6.00- 18 

6.00- 20 

6.25- 16 

6.50- 16 

6.50- 17 

6.50- 18 

6.50- 20 

7.00- 15 

7.00- 16 

7.00- 17 

7.00- 18 

7.00- 20 

7.50- 15 

7.50- 16 

7.50- 17 

7.50- 18 

7.50- 20 

7^50-24 

8.25- 18 

8.25- 20 

8.25- 22 

8.25- 24 

9.00- 15 

9.00- 18 

9.00- 20 
g.oo-22 
9JOO-24 
9 * 75-15 

9.75- 18 

9.75- 20 

9.75- 22 

9*75-24. 

10.50- 20 

10.50- 22 

10.50- 24 

11.25- 20 

11.25- 22 

11.25- 24 


1 Inserted by Act XL of 1939. 
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For eadi hi^h pressure pnemnatic tyre, 
fitted to a wneel on the axk, of a nomi- 
nal size — 

30X5 
' 33X5 

34X5 
35X5 

33 X 6 

, ^xl 

32X6i 

32X7 


Table B. 

The permissible 
weight in pounds 
is — 

3^000 
2^000 
2,000 
2,200 

3.650 

2.650 

2.650 

2 .6 50 . 
3,000 
3 » 3 oo 
33300 

^ 3,300 

4,000 
4,200 
4,400 
43650 
53IOO 

53300 
53700 
6,150 

E^^lanaHon . — ^Thc figures “5.00-17” etc., in Table A represent; respectively, the nominal 
^tional diameter of the tyre and the diameter of the wheel rim ; and the figures “30X5 ’* etc., 
in Table B represent, respectively, the over-all diameter of wheel and tyre and the nominal 
sectional diameter of the tyre, all figures being in inches. The actual sectional diameter of the 
tyre when mounted on its appropriate rim and infiated shall in no case be less than the nominal 
sectional diameter. 


34X7 

36X7 

38X8 

40X8 

38x9 

40x9 

4 ®X 9 

40X10 

44X10 


JioU. — ^Ty/cs may be calibrated in so-called metric sizes, for example, ” 170X120”* In 
' that case the first number represents the sectional diameter of the tyre in millimetres 
and the second number represents the diameter of the rim in inches. The permissible 
weight in pounds for each sudbi tyre shall be determined by dividing the TUMw^nal sec- 
tion^ diameter of the tyre in millimetres by the figure 25-4, the quotient being the 
sectional diameter in inches. The permissible weight given in Table A for the nearest 
equivalent nominal sectional diameter in inches and uxc actual rim diameter be 
the pcrmisrible weight for that tyre. 

THE EIGHTH SCHEDULE. 

[iSfes section 71.] 

LiifiTs OF Speed for Motor Vehicles. Maximum 


Glass of Vehicle. 

1 . Passenger vehicles, that is to say, vehicles constructed solely for the 

carriage of passengers and their effects 

(а) if all the wheels are fitted with pneumatic.tyrcs and the vehicle is 
, not drawing a trailer : — 

(i) if the vehicle is a motor cyde, motor car oy ’motor cab 

(ii) if the vehicle is a public service veludc other than a motor cab . . 

(б) if the vehicle, being a motor car or motQj; cab, is drawing two- 
wheeled trailer of a laden weight not exceeding 1,700 pounds 
oDoirdupois, and if all the wheels of the yphide and trailer arc 
fitted with pneumatic tyres 

(^) any other vehide, mduding an in-^id carriage 

2. Goods vdiides, that is to say, vehicles constructed or adapted for 

use or used for the conveyance of goodg^ 
if all the wheels are fitted with pneumatiq tyres and the vehicle 
is a delivery van and is not drawing a trailer . ^ 

(i) if all the wheels are fitted with pneumatic tyres and the vehide 
is a light transport vehide and is not dray png a trailer 
»[(f) if all the wheels are fitted‘with pneums^tic tyres and the regis- 
ter^ laden weight of the vehide docs not exceed 17,000 noimds 
asotrdupots and the vehide is not drawing a trailer ,, 

(d) in any other case .. .. ,, * ** 

3. Tractors : — 

(a) if drawing not more than one trailer and all thelwhcclaBof the 
tractor ana trailer arc fitted with pneumatic tyres 

(b) in any other case .. 

4. Locomotives, whether drawing a trailer or not . 


speed 
per hour. 
Mies. 


.No limit* 

30 


30 

90 


No limit*! 
»5 


20] 

*5 


‘I 

6 


^In the 


dausea (a) 
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THE NINTH SCHEDULE. 

{See sections 75, 77 and 78.) 

TRAFFIC SIGNS. 

PAET A.— MANDATORY SIGNS. 


NO. f 

SPi£0 ItfmP 



9f* 9 'Wtflf 
SAf90S. 


I » 




New®. — 

(x) The figure ao is given merdy an example. The actual figjurcs will be as prescribed 
in case where this sign is used. 

(2) The general design of the post is given for guidance. 

(3) Where the speed limit is, or is to be, imposed only on a certain class or classp of xnotor 
vehicle th^lass or classes will be specified on the “ definition plate.” Where in addition 
to a general speed limit applicable to other motor vehicles a specified speed lii^t 
or is to be imposed on vehicles of a certain class or classes, the general speed lixmt will 
he specified on the disc and specif speed limit together wi& the class or classes of 
vducle to wldch it applies will be spmfiied on the definition plate.’* 
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NO.Z 

WEIGHT UMfT 
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SCH.] 


MO. 5 

NO PARKma 



Note. — ^No. 5 as here set forth may be amplified by instructions inscribed upon a definition 
plate placed below it as in the general arrangement set forth in Sign No. i of this Part. 
Upon the definition plate may be set forth the times during which parking is prohibited. 
In like manner an arrow-head inscribed on the definition plate will indicate that parking 
is prohibited on that part of the street or road lying to the side of the sign to which the 
arrow-head points. 

1 [^0, 7 

Use of Sound Sig^nals Prohibited. 

Cross and ]:)order — Red. 

^ Background — White. 

' Device — Black.] 


ovefiT/iktM& pffoM/6/r£o 



LEG. REF. 

1 Substituted by Act XL of 1939. 

Cb. C. M.*-!— 125 
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NOB . 

MAIN NOAO JMBD 
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NO.i 

ffOAO jmcTtOM APPffOim. 



r^Q ft, MtmKt 


• THE TENTH SCaTEDULE. 

(See sections 77 and 78.) 

Driving Regulations. 

I. The driver of a motor vehicle shall drive the vehicle as close to the left hand side of the 
road as may be e^^edient, and shall allow all traffic which is proceeding in the opposite direction to 
pass him on his right hand side. 

St. Except as provided in regulation 3, the driver of a motor vehicle shall pass to the right of 
all traffic proceeding in the same direction as himself. 


3. The driver of a motor vehicle may pass to the left of a vehicle the driver of which having 
indicated an intention to turn to the right has drawn to the centre of the road and may pass a tram- 
car or other vehicle running on fixed rails, whether travelling in the same direction as himself or 
otherwise, on either side : 

I^ovided that in no case shall he pass a tram-car at a time or in a manner likely to cause 
danger or inconvenience to other users of tiie road or pass on the left hand .side a tram-car, which 
when in motion would be travellii^ in the same direction as himself, while the tram-car is at rest for 
the puipose of setting down or taking up passengers. 

4. The driver of a motor vehicle shall not pass a vehicle travelling in the same direction 
as 


(a) if his passing is likely to cause inconvenience or danger to other traffic proceeding 
in any direction, or . , 

(i) where a point of corner or a hill or an obstruction of any renders the road 
not clearly visible. 

5. The driver of a motor ychidc shall not, when being overtaken or bring passed by another 

vehicle, increase speed or do anything in any way to prevent the other vehicle from him. 

6. The driver of a motor vehicle shall slow down when approaching a road intersection 
a f junction or a ro^ comer, and shall not enter any such intersection' or junction until he 
has become aware that he may do so without endangering the safety of persons thereon. 

7. The driver of a motor vehicle shaU^on entering a road intersection, if the road entered 
is a m a in road designated as such, give wdf to the vehicles proceeding along that road. in 
any other case give way to all traffic approaching the intenectUm on his right band. 
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8. The driver of a motor vehicle shall, when passing or meeting a procession or a body of 
troops or police on the march or when passing workmen engaged on road repair, drive at a sp^ 
not greater than fifteen miles an hour* 

9. The driver of a motor vehicle shall — 

" (a) when turning to the left, drive as close as may be to the left hand side of the road 

from whi^ he is making the turn and of the road which he is entering ; 

(b) when turning to the right, draw as near as may be to the centre of the road along 
which he is travelling and cause the vehicle to move in such a manner that — 

(i) as far as may be practicable it passes beyond, and so as to leave on the driver’s 
^ right hand, a point formed by the intersection of the centre lines of the inter- 

secting roads ; and 

(u) it arrives as near as may be at the left hand side of the road which the driver 
is entering. 

THE ELEVENTH SCHEDULE. 

{See section 79.) 

SlONAU. 

X. When about to turn to the right or to drive to the right hand side of the road in order 
to pass another vehicle or for any other purpose, a driver shall extend his right arm In a horizontal 
position outside of and to the right of ms v^icle with the palm of the hand turned to the front. 

2. When about to turn to the left or to drive to the left hand side of die road a driver shall 
extend his right arm and rotate it in an ante*clockwise direction. 

3. \^en about to slow down, a driver shall extend his right arm with the palm downward 
and to the right of the vehicle and shall move the arm so extended up and down several tunes_ in 
such a manner that the signal can be seen by the driveV of any vehicle which may be behind him. 

4. When about to stop a driver shall raise his right forearm vertically outside of and to the 
right of the vehicle, palm to me front. 

5. When a driver wishes to indicate to the driver of a vehicle behind him that he desires 
that driver to overtake him, he shall extend his right arm and hand horizontally outside of and to 
the right of the vehicle and shall swing the arm backwards and forwards in a semi-circular motion. 

JV.B. — ^The following extract from ordinance of XXIII of 1942 should also be noticed 

**GI. 3. (6) The Motor Vehicles Act, igcjg, shall have effect subject to the following modifi- 
cations, namely : — 

{a) Notwithstanding anything contained in section 62 of that Act a permit under that 
section may be granted, and shall be granted in any case in which the Provincial Government so 
directs, to be effective for a period exceeding four months ; 

(6) Notwithstanding anything contained in Chapter IV of that Act, but without prejudice 
to the provisions of section 60, the transport authority which granted a permit may at any time 
cancel the permit or may suspend it for such period as it thinks fit, if in the-opinion of the transport 
authority it is no longer in the public interest that the service should continue and the vehicle or 
vehicles covered by the permit can be more usefully employed elsewhere ; and the transport 
authority shall cancel or suspend a permit issued by it if so required by the Provincial Government ; 

(e) If in any particular case the Provincial Government thinks fit so to order, the authority 
empowered to grant a permit under Chapter IV of that Act shall not, in dedding to grant or refuse 
a permit, be bound to take into consideration representations made by any person, authority or 
association other than the applicant, or to follow the procedure laid down in section 57, and may 
accept an application for a stage carriage permit or a public carrier’s permit though made less than 
six weeks bdore the date on which it is desired that the permit shall have effect ; 

(d) The Provincial Government may exempt from all or any of the provisions of Chapter 
IV gf that Act, all or any transport vdhiclcs used or reqmred for use in connexion with work con- 
sidered by the Provincial Government to be work connected with the defence of British India' or 
the prosecution of war.” (Ordinance XXIII of 1942 cl. 3.) 

Ti:E national SERVICE (EUROPEAN BRITISH SUBJECTS) ACT 

(XVni OF 1940). 

[Amended hy Ordmmees V of 1940, VI of 1941 and II of 1945.] 

[9#A April, 1940. 

An Act to make certafm provmons relating to service hy European British Sub- 
jects the armed forces of the Crown and in civilian employment]. 
Whereas it is e^e^ent to make certain provisions relating to service by 
European British subjects in the armed forces of, or in a civil capacity under, 
the Crown; It is hereby enacted as follows; — 

Short title, extent and ’ 1. (1) This Act may he called The National 

commeneenieitt. SbRVIOB (EuBOPEAN BiOTISH SOBJBOTS) AOT, 1940. 

LEG. REF. . 

t Sobstitated Iqr OrdiwiMe S «E IMO. 
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(2) It extends to the whole of Britidi India, and applies also to Euro- 
pean British subjects in py part of India. 

(3) It shall come into force at once, 

2. In this Act unless there is anything repugJ 

nant in the subject or context, — 

{a) “competent authority” means, with .reference to any person' liable 
under this Act to be called up for ^[national service], the Officer Commanding 
the military district, or Independent Area, or Sind Area or Delhi Area, as the 
ease may be, in which that person is for the time being resident ; 

(b) “European British. subject” means any subject of His Majesty of 
European descent in the male line bom, naturalised or domiciled in the British 
Islands or in any Dominion as defined in the Statute of Westminster, 1931, or 
in any Colony except Ceylon j 

(c) “prescribed” means prescribed by rules made under this Act; 

(d) “national service” means semce in the armed forces of the Crown 
or ®[in any civilian capacity in pursuance of a notice issued under section 7]. 

Inability to be called up 3. .(1) Every male European British subject 
for enquiry. for the time being in India, not being — 

(a) a person in holy orders, or a regular minister of any religious deno- 
mination, or 

(b) member of His Majesty’s regular Naval, Military or Air Forces, or 
a member of any Reserve of any such force who is liable under his terms of 
service in such Reserve to be called up for service at any time and not only on 
partial or general mobilisation, or 

(c) a servant of the Crown, or 

(d) a person not included in clause (c) who is serving' in the service of 
a federal railway of an Indian State railway or a minor railway as defined in the 
Gtovemment of India Act, 1935, 

shall be liable under this Act to be called up for *[• •• • *1 

national service. ^ 

(2) A person liable to be called up for * [national service] under this 
Act shall remain so liable until he has completed his fiftieth year and no longer. 
i. (1) The competent authority may, after consultation with the 
up for ouquiry. National Servwe Advisory Committee constituted 
under section o, cause to be served on any person, 
for the time being liable under this Act to be called up for * [national service], 
a written notice (hereinafter referred to in this Act as a * [preliminary notice] 
stating that he is called up for enquiry into his fitness and availability for 
national service and requirii^ him to present himself to such person and at 
such place and at such time (nor earlier than the seventh* day after the date 
of the service of the notice) as may be specified in the notice, and to submit 
himself to examination by the National Service Advisory Committee consti- 
tuted tmder section 5. 

(2) "Where a notice under sub-section (1) has been duly served on any 
pemon, ibe eompe^t authority may, at any time while that person remains 
liable under ^ Act to be called up for * [national service], cancel the notice 
and cause to be served on him a further notice varyii^ the original notice 
X PI notice] served on any person shall cease to 'have 

effect If, before the date on which he is thereby required to present liinia»lf he 
ceases to be liable under this Act to be called up for * [national service] . ’ 

traveUing and other allowances as may be prescribed BbaU be 
N ^ competent authonty to ^y person required to present bimH f in 
accordance with any notice under this section. 


, « V LEG. REF. 

1 SuDstitutod by Ordiniai^ Y of 1940, 


o &batltuted, (naitted and snbstitnted by 
prduumee Y of 1940, 
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Deterzoination of question 
whether a person is liable 
to be called up for national 
service. ’ 


4-A. (1) If any question arises ■with respect to a person on "whom it is. 

proposed to seiwe a notice under sub-section (1) of 
section 4, or with respect to a person on whom a 
notice under sxib-seetion (1) of section 4 has been 
served, whether such person is liable under this Act 
to be called up for national service, the competent 
authority sh^, unless the question has proved capable of settlement by agree- 
ment, apply- or cause an application to be made to the District Magistrate or to 
an ofiBeer specially empowered in this behalf by the Central Government in the 
area in' which such person is for the time being present to have the matter deter- 
mined, and such Magistrate or other ofiSeer, after heai’ing both parties to the 
question or giving them a reasonable opportunity of being heard, shall summa- 
rily determine the matter, and the decision of such Magistrate or other officer 
shall be final. 

(2) A claim with respect to a person on whom a notice under sub-section 
(1) of section 4 has been srved. tW he is not liable under this Act to be called 
up for national service shall be presented by the claimant to the competent 
authority, not later than the date on which the peirson concerned is required by 
the said notice to present himself for examination by the National Service 
Advisory Committee, and shall be accompanied by a statement of such- claim in 
writing! to the competent authority, and no such claim may be made at any other 
time or in any otter manner. 

(3) In deterinining any question referred to in sub-section (1) the fact 
that a person has registered himself as a European British subject -under the 
provisions of the Eegistration (Emergency Powers) Act, 1940, or that he has, 
after a determination under section 4 of that Act, been registered as a European 
British subject- under the provisions of that Act, ttall be conclusive proof that 
such person is a European British subject for the purposes of this Act. (^Insert- 
ed by Ordinance VI of 1941) . 

6. (1) The Central Government shall constitute for such areas and in such 

places as it thinks fit committees (in this Act refer- 
National Service j-ed to as National Service Advisory Committees) to 

exercise the functions 'assigned to such committees 


sory Ooimidttees, 


by this Act. 

(2) Each National Service Advisory Committee shall consist of not less 
than four members of whom one shall be an officer of one of His Majesty’s 
Forces in India, appointed by the competent authority, and the otters shall be 
European British subjects, not being servants of the Crown appointed by the 
Central Government. 

(3) The Chairman of the Committee shall be appointed by the Com- 
mittee. 

(4) A National Service Advisory Committee shall have power to co-opt 
as additional members for such time or purpose as it thinks fit any persons 
qualified for appointment to the Committee by the Central Government. 

(5) A National Service Advisory Committee may meet at such times and 
places as it ttinka fit and shall meet when required to do so by the Central Gov- 
ernment or by the competent auttoriiy. 

■ i[(6) The ribaintinn of the Committee and any one other member of 
the Committee shall constitute a quorum]. 

^ [ (7) ] A National Service Advisory Committee ttall have the powers of a 
Ci-vil Court for the purpose of receiving evidence, administering oaths, enforc- 
ing the attendance of witnesses, and compdling the discovery of documents, and 
fiVinn be deemed to be a Ci-nl Court within the meaning of sections 480 and 482- 
of the Code of (Criminal Procedure, 1898. 

^[ (8)] A National Service Advisory Committee may order any person 

LEG. REF. Bub-secs. (7) and (8) and nm sub-see. (6) 

1 Sub-sees. (4) and (7) leunmbered as insetted by Ordinance V of 1940. 


Ot. C. M.-I — 126 
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called up for enquiry under sub-section (1) of section 4 to submit himself to be 
by a medical officer of the armed forces, and if he questions the 
decision of that officer, to appear before a medical board convened under mili- 
tary regulations. 

iHinoiioM of Nattonal 6. The following shall be the functions of Na- 
ServiceAdTisoiyConmiittees. tional Service Advisory Committees, namely: — 

(a) when consulted by the competent authority, to advise that authority 
on the exercise _of that authority’s powers under sub-section (1) of section 4; 

r (i>) to examine the ease of any person ordered under section 4 to present 
himself for enquiry, and to report to the competent authority— r 

(1) whether such person is fit for service in the armed forces or is fit for 
service in a civilian capacity only, or in both, 

(») whether such person is or is not available for national service (i.e., 
can be spared witiiout detriment to the public interest from his existing em- 
ployment), . 

(m) where such person claims that he conscientiously objects to per- 
forming military service, whether the claim made is or is not ostablished.] 
(SuhsHMed by Ordinance V of 1940). 

(c) when consulted by the Central Government, to advise tlie Central 
Government on any matter arising out qf this Act which the Central Govern- 
ment may refer or is required by this Act to refer to the Committees. 

[6-A. (1) If any person liable under this Act to be called up for national 
n • is V 4 . service claims that he conscientiously objects to per- 
** foming military service, he shall, upon receipt of 
the preliminary notice issued under sub-section (1) 
of section 4 and not later than the date specified in that notice as the date on 
which he is to present himself for submission to examination by the National 
Service Advisory Committee, prefer such claim, in such form and with such 
particTfiars as may be prescrbed, to the competent authority and the competent 
authority shall submit the claim to the National Service Advisory Committee. 

(2) ^ The National Service Advisory Committee shall record in writing a 
finding, with the re^ons therefor, whether the claim is or is not establislied, and 
a copy of such finding shall be supplied to the claimant. 

^ (3) If the National Service Advisory Committee finds that such -claim is 
establiriied the claimant riiaU not be liable to be called up for service in the 
armed forces of the Crown. 

(4) Any claimant aggrieved by a finding of the National Service Advi- 
sory Committee that such claim is not established may, within seven days from 
the ^e on which he receives the copy of the finding, appeal to the Tribunal 
coi^tuted under sMtion 9, and, if that Tribunal reverses the finiltog of the 
National Service Advisory Committee, the claimant shall not he liable to he 
f 19^) ™ Crown.] {Inserted by Ordinance V 


[7.- (1) The competent authority may cause to he served on any pereon, 

OaUing-tip for service. . liable imder this Act to be called up for 

avtA u xi, XT service and .whose case has been examined 

SreSr Committee, a written notice 

(iieremaiter referred to in this Act ais a caUms un noticed stnti-niy Tip is 

caU^ jp to ta ™ of HU mSWS to 

speciflM m th« notice, or for semoe in sooli eivrlian capacity whettor imder 
or otherwise as may be so specified, and requiriM him to nresent 
him^lf at such place and tune (not earlier than the seventh day after the ^te 

aoHco ic .erred shall, wton tt. notie. etato ^’to 
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Maje^’s Forces, be deemed as from the day so specified to haw 
been My mtered or enlisted for service in the force so specified ATid xahan 
tte notice states _^t he is called up for service in a civilian capaeitv be ieffallv 
the day so specifie/to obey any dire^ST^^Wth^aff 
ity so specified as to his entering employment in a dvilian capac^, 

(2) A notiw under sub-section (1) calling up a person for service in a 
he issued by the competent authority only at the request 
in consultation with, an officer (or officers) en^wered^ the 
for the purposes of this sub-section to authorize such 
wd the anthonty specified in such notice as that to which the person nn 
himself shall be such authority as that officer (or those officers) 


(3) "Where^ a callii^-up notice has been duly served on any person, the 
competent authority may, at any time while that person rmnains liable under 
tms Act to be called up for national service, cancel the notice and cause to be 
served on him a further notice varying the original notice. 

(^) A calling-up notira served on any person shall cease to have effect if, 
befote the date on which he is thereby required to present himseL^ he ceases to 
be liable under this Act to be called up for nationd service. 

_ (5) Such travelling and other allowances as may be prescribed gball be 

paid by the competent authority to any person required to present bimsmlf in 
accordance with a ealling-up notice.] {Substituted by Ordinance V! of 1940). 


[7-A. (1) "Where a calling-up notice is served under section 7 upon any 
. person who has been reported by the National Ser- 
m^Moneetton with Advisory Committee to be not available for 
national service, -a copy of the notice -diall at the 
, same timei be served ijpon his employer, and that person himself or the employer 
of ^t person may, at any time before the sevens day from the service of the 
notice, appeal against the order to the Tribunal constituted under section 9. 

(2) "Where a ealling-up notice is served under section 7 upon any person 
who has been reported by the National Service Advisory Committee to be 
available for national service, a cojiy of the notice shall be served at the same 
time on his employer, if any, and that person himself or the employer, if any, 
of that person may, at any time before the seventh day from the service of the 
notice, appeal against the order to the Tribunal constituted under action 9. 

(3) Any person, on whom a ealling-up notice under section 7, is served, 
may, without prejudice to the provisions of sub-section (1) and sub-section 
(2), at any time before the seventh day from the service of the notice, appeal 
to the Tribunal constituted under section 9 on the ground that he is not fit for the 
service for which he is called up. ' 

(4) Pending the disposal of an appeal under this section, the notice 
under section 7 shall be deemed to be suspended, and if the Tribunal decides 
that such person is not available for -national servip or is not fit for the service 
specified in the notice, as the case may be, the notice shall be cancelled.] {Sub- 
stituted by Ordinance V of 1940). 

[7-B. (1) "When any person is called up under section 7 for service in a 
Tems of serriee of p«- specified civilian capacity, his terms of service in 
80118 entering eMUfln on- such capacity shall be laid down by the competent 
ploTmenti ■ . authority in eadh case, subject to such conditions 

may provide for the preservation of any rights which the person called up may 
have under any provident or superannuation fund or other scheme for ^ 
benefit of employees maintained in connexion vHth the employment he. relin- 
quishes. 
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(2) Such person, himself, or the employer under whom he entera 
ployment in pursuance of the notice issued under section 7, may appeal to t e 
Tribunal constituted under section 9 against any decision or the competent 
authority under sub-section (1), and the decision of the said Tribunal shall be 
final: but pending the disposal of any »sueh appeal the notice under section 7 
shall, unless the competent authority otherwise directs, continues to be ot tull 
force and effect.] (StiSsfitwied by Ordinance V of 1940), 

[7-C. When any person called up under section 7 foT service in one of His 
Presenratioa ol »rtaia Maiestv’s Forces has any rights under any provident 
J X or supemuation fund or other scheme for the 

Por^ HI His Maj employees maintained in connection with 

the employment he relinquishes, he shall continue so long as he remains in His 
Majesty’s Forces ^for in any other employment imder the 'Crown to which 
he may be temporarily assigned while serving in those forces] to have' in reject 
of such fund or scheme such rights as may be prescribed.] {Sulsivtidcd by 
Ordinance V of 1940). 

8. (1) It all all be the duty of any employer by whom a person who has 

. . . been * [called up under this Act for national ser 

Bemstatement. vice], OT by whom a European British subject who 

• has been called out for service in the Reserve of Hiis Majesty’s Regular Naval, 
MUitary or Air Forces at any time after the 2nd day of September, 1939, and 
before the termination of hostilities, or by whom a person subject to this Act 
who with the consent of -his employers was between the 2nd day of September, 
1939, and the coming into force of this Act, granted an emergen)^ commis- 
sion or enlisted in His Majesty’s armed forces or accepted for training as a 
cadet at an officer's training school, was employed, to reinstate- him in his 
employment ®[at the termination of his national service or service in the arm- 
ed forces or training as a cadet where such training is not followed by service 
in the armed forces, as the case may be], in an occupation and under condi- 
tions not less favourable to him than those which would have been applicable 
to him ®fhad his employment not been so interrupted]. 

^ [Provided that if the employer refuses to reinstate such person, or de- 
nies his liability to reinstate such person or if for any reason the reinstatement 
of such person] is represented by the employer to be impracticable, either 
party may refer the matter to a tiibunal constituted under section 9 and that 
tribunal shall after consideration pass an order either exempting the employer 
from the provisions of this section or requiring him to re-employ such person 
<[• •] on such terms as it thinks suitable, or requiring him to pay to such 

person ^[* •] a sum in compensation for failure to re-employ not exceeding 

an amount equal to six months’ remuneration at the rate at which his last 
remuneration was payable to him by the employer; and if any employer fails to 
obey the order of the tribunal, he shall he punishable with a fine which may 
extend to one, thousand rupees; and the Court by which an mnployer is convict- 
ed under this section may order him (if he has not already been so required by 
the tribunal) to pay the person whom he has failed to re-employ a sum not 
exoMding an amount equal to six months’ remuneration at the rate at whidi 
his l^t remuneration was payable to him by the employer, and any amount so 
required by fte tribunal to he paid or so ordered by the (Murt to be paid shall 
be recoverable as if ut were a fine imposed by such Court: 

Provided further that in any proceedings under this section it shall be a 
defence for an employer to prove that the person formerly employed by him 

rSL» restatement within a period-of two months 

[num the temunation of his national service, or service in' the armed forces or 


, ^ , LEG. REF. 

ilnseirted hj Ordinance II of 1945. 

2 Substituted by Ordinance V of 1940. 


» Substituted bj Ordinance VI of 1941. 

4 Tbe words member*' omitted by 
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trainiog as a cadet where such tiainiug is not followed by service in the armed 
forces, as tiie ease may be.] {SvhsUtvied, by Ordinance VI of 1941). 

. [(2) The duty imposed by sub-section ( 1 ) upon an employer to reinstate 

in his employment a person such as is described in that sub-section shall attach 
to an employer who before such person is actually called up or taken into ser- 
vice terminates his employment in circumstances such as to in^cate an intention 
to evade tiie duty imposed by that sub-section, and such intention shall be pre- 
sumed until the contrary is proved if the termination of employment takes 
place after the issue of a notice under sub-section ( 1 ) of section 4 upon sudh 
person.] {Added, by Ordinance VI of 1941). 

[(3) The duty imposed by sub-section (1) upon an emplojyer to reinstate 
in to employment a person such as is described in that sub-section shall not be 
extinguished or affected by the fact that such person is, while serving in the 
capacity by viitue of which such duty was incurred by the employer, tempo- 
rarily assigned to any employment under the Crown; nor diall such assign- 
ment be deemed to have terminated or interrupted his service in the capacity 
by virtue of which such duty was incurred by tte employer.] {Added by Ordi- 
nance II of 194S). 

.9. ( 1 ) The Central Gkivemment shall constitute for such areas and in such 
TiibnnaL places as it tbinlm fit tribunals to hear and decide any 

matters referred to it under the proviso to section 8 
^[and any appeals made to it under sub-sec. (4) of section 6 -A or section 7-A 
or section 7-B.] 

( 2 ) Each tribunal shall consist of three members to be nominated by the 

Central Government, of whom one who shall be chairman of the tribunal shall 
be a member of a Civil Service of the Crown not lower in status than a District 
and Sessions Judge, one shall be a military officer not below the rank of Briga- 
dier, and one shall be a European British subject, not being a servant of tiie 
Crown. ' 

(3) No person serving as a member of a Natiopal Service Advisory 
Committee constituted under section 5 shall while so serving be a member 
of a tribunal. 

(4) A tribunal may meet at such times and places as it thinks fit and 
shall meet when required to do so by the competent authority. 

[(5) The Chairman of the Tribunal and any one other member of the 
Tribunal shall constitute a quorum.] {Inserted by Ordinance V of 1940). 

* [ ( 6) ] A tribunal shall have the powers of a Civil Court for the purpoMS 
of receiving evidriice, administering oaths, enforcing the attendance of wit- 
nesses, and compelling the discovery and production of documents,. and shall be 
deemed to be a Civil Court within the meaning of sections 480 and 482 of the 
Code of Criminal Procedure, 1898. . 

10. (1) ‘Whoever wilfully fails to comply with any notice issued under 

.... ti. 3 T, 3 section 4 ^For section 7] or with any order given 
Penalties and Procedure. a [sub-section ( 8 ), of section 5, or with any 

direction given by the authority specified in a notice issued under section 7 as 
to his entering employment in a civilian capacity] shall be punishable with 
imprisonment which may extend to six months, or with fine which may extend, 
to one thousand rupees, or with both. 

[(2) ‘Whoever, having entered civilian employment in pursuance of a 
- direction given by the authority specified in a notice issued under section 7, 
leaves that employment without the permission of the competent authority 
■shall be punishable with imprisonment which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both. 


LtEiG. 
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(3) Whoever, being an, emplos^r under whom any person enters employ- 
ment in a civilian capacity in pursuance of a notice issued under section 7, 
fails to comply in all respects with the terms of service laid down, under section 
7-B in respect of such person, shall, without prejudice to any civil liabiUly in- 
curred by such failure, be punishable with imprisonment which may extend to 
ni.T months, or with fine which may extend to one thousand rupees, or with both.] 
(Old sub-section (2) renumbered as sub-section (4) and these new sub-sections 
(2) and (3) added by Ord. V of 194X). 

[(4)] No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the first class diaU try any offence under this Act. 

31. Any notice to be served on any person for the purposes of this Act 
_ . - „ may be sent by post addressed to liat person at his 

Semce of notiCM. address. 

[U-A. No suit or other proceeding tiiall lie in any Court in respect of 
a-Tiy thing done Or in good faith intended to be done under this Act.] {Inserted 
by Ordinance V of 1940). 

12. (1) The Centiral Government .may, by notification in the ofilcial Gazette 

Power to make mlea. , . — , . . , , ^ 3^ S P 

visions of t hi s Act. 


(2) Witiiout prejudice to. the generality of the foregoing power, the 
Cmitral (^vemment may make rules prescribing the forms of the notices refer- 
.red to in sub-section (1) of section 4 ^[aud sub-section (1) of section 7], the 
amount and manner of payment of the allowances referred to in sub-section (4) 
of section 4 [and sub-section (5) of section 7, the form of and the particulars to 
be contained in a claim preferred under section 6-A, the conditions referred to in 
subwsBction (1) of section 7-B, the rights to be prescribed under section 7-0.] 
and the proceduro to be followed [in appeals under sub-section (4) of section 
. 6-A or section 7-A or section 7-B or references under the proviso to section 8 
to a Tribunal]. (Portions within square brackets siibstituted by Ordinance Y of 
1940). 

[ (3) In makihg any rule under this section the Cmtral Government may 
provide that a contravention of the rule shall be punishable with imprisonment 
tor any term not exceeding six months or with fine not exceeding one thousand 
rupees, or with both.] Added by Ordinance V of 1940) . 

Aet not to apply to eer- 13. Nothing in this Act shall apply to any 
tain persons. person — 

(a) for the time being confined in a prison or a lunatic aayhun, or 

(b) who is tmder the age of eighteen or over the age of fifty. 


THE INDIAN NAVAL ARMAMENT ACT (VII OF 1923). 


[N.B. — Amended iy Acts VIII of 1931 <md II of 1937.] 

5tK March, 1923. 

[N.B. — TJirouffhout this Act for **Local Government'’ the words. "Cent^ 
Gov&mmeni” have been substituted by the Government of India {Adaptation 
of Indian Laws) Order, 1937.] 

An Act to give effect in British India to the Treaty for the limitation of , 


Naval Armament. 

Wbebeas it is expedient to give effect in British India to the * [Treaty for 
the Limitation of Naval Armament and for the Exchange of Tuformation oon- 
ceming Naval Construction signed in London on bdialf of B3s Majesty on the 
twenty-fifth day of March, 1986]^ It is hereby enacted as follows: — 
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~%ort extent and 1 . ( 1 ) This Act may be called The Iitdiai? 
commmeement, Naval Amiament Aot, 1923 . 

( 2 ) It extends to llie whole of British India, and applies also to-all snh- 
jacts and servants of His Majesty in other parts of India. 

(S) It shall come into force on such date as the Central Government 
nuQr, by notiflcation in the OfScial Gazette, appoint. 

2. la this Act, unless there is anything repug- 
Defiaitions. asTit in the subject OT context, — 

(o) “competent Court” means the High Court or such other Court hav- 
ing unlimited original civil jurisdiction as the Central Gfovemment may declare 
to be a competOT.t Court for the purposes of thM Act; v « 'u 

(b) “ship” any boot, vessel, battery or craft, whether wholly or 

partly constructed, which is intended to float or is capable of floating, on 
water, and includes aD. equipment belonging to any ^p ; and 

i[(o) 'the Treaty’ means the treaty for the laimtation of Naval Ar^ 
ment and for the Exchange of Information concerning Naval ConrtractKm 
signed in London on behalf of His Majesty on the twenty-fifth day of March, 
1936 .] 


Bestrictiou outbuilding or 
equipping vesseAs of war. 


8. No person diall, except under and in. accord- 
ance with the conditions of a license granted under 

this Act,— . , . . 

(a) build any vessel of war, or alter, arm or equip any ship so as to 

adapt her for use as a vessel of war; or a ■,> onv 

(&) despatch or deliver, or allow to be despatched or dehvered, &om at^ 

place in British India any ship which has been, either 
altered, armed or equipped as a vessel of war m ^y p^^ of Hm Mase^ 
Dominions or in a State in India otherwise than under and m accordance with 
any law for the time being in force in that part or State. _ 

4 (11 A liceose under this Act for any of the purposes spewed in sec- 

tion 3 may be granted by the Central Govemme^, 
and shall not be refused unless it appears to tte 
Central Government that such refusal is necessary for the purpose of 
fte observance of the obligations imposed by the i ® 

is granted subject to conditions, the conditions diall be such ^ the 

Central Goverranent may think necessary for the i^ose rf^raid. 
i^enixai j for a Ucence under this section shall U m su^ form 

and shil be aecoSpanied by such designs and particulars as the Central Govern- 

B. ^ 1 } u any P ^ provism^ of sab-^tion (3) 

Olfenees against the Act. of section 4 ] he shall be 
ment for a term which may extend to two years, or with fine which may extend 

to one thousand rupees or with both. -- — 


. • LEG.,RJgF._^ __ 
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(2) Where an offence pnnidiaWe under sub-section (1) has been com- 

mitted by a company or corporation, every director and manager oi snch com- 
pany or corporation shall be punishable thereunder unless he proves that the act 
constituting the offence took place ■without his knowledge and * 

(3) Nothing contained in section 517 or section 518 or section 520 of toe 
Code of Criminal Procedure, 1898, shall be deemed to authorise the destructaon 
or confiscation under toe order of any Criminal Court of any sihip which is 
liable to forfeiture under this Act or of any part of such ship. 

6. Any toip which has been, either wholly or partly, bi^t, altered, armed, 
, or eq'uipped, as a vessel of war in British India in 

idabiJity of ships to for- <}on.travention of section 3, or in any other part of 
feiture. gijg Maj aaty^a Dominions or any State in India in 

contravention of any like provision of law in force in that part or State, shall, 
if found in British India, be liable to forfeiture under this Act. 

Sdsure detentkai sad 7. (1) Where a ship is liable to forfeiiture 
search of ships. under tbia Act, — 

(a) any Presidency Magistrate or Magistrate of the first class, or 
(ft) any commissioned officer on full pay in toe military, naval or air 
service of His Majesty, *[• * •] or 

(c) any officer of customs or police-officer not bdow such rank as may 
be designated in this behalf by the Central Government, 
may seize such ship and detain it, and, if toe ship is found at sea within the 
territorial Waters of Britito India, may bring it to any convenient port in 
British India. 


(2) Any officer taking any action under sub-section (1) shall forthwith 
report the same through his official superiors to toe Central Government. 

(3) The Central Government shall, within thirty days of toe seizure, 
mtoer cause toe ship to be released or make or cause to be made, in the manner 
hereinafter provided, an. application for the forfeiture toereof, and may make 
such orders for the temporary di^osal of toe ship as it thinks suitable. 

8. (1) ) An application for the forfeiture of a toip under this Act may be 

_ , . . j, made by, or under authority from, toe Central 

^ forfeiture Government to any competent Court within toe local 
^ ■ limits of whose jurisdiction the toip is for toe time 

being 

(2) On receipt of any such application, toe Court shall cause notice 
toereof and of the date fixed for the hearing of toe application to be served 
upon aU persons appearing to it to have an interest in the toip, and may give 
such directions for the temporary disposal of the ship as it thinks fit. 

(3) For the purpose of disposing of an application under this section, 
the Court shall have the same powers and foUow, as nearly as may be, the same 
procedure as it respectively has and follows for the purpose of toe trial of suits 
under the Code of Civil Procedure, 1908, any order made by toe Court 
under this section shall be deemed to be a decree, and toe provisions of toe said 
Code in regard to the execution of decrees toall, as far as they are applicable, 
apply accordingly. 

(4) Where the Court is satisfied that the ship is liable to forfeiture 
under this Act, it shall pass an order forfeitii^ the ship to TTiR Majesty; 

Provided that, where any person having an interest in the ship proves to 
the ^tisf^tion of toe Court that he has not abetted, or connived at, or by his 
negligence facilitated, in any 'way, a contravention of section 3 in respect of toe 
ship, and such ship h^ not been built as a vessel of war, it may pass such other 
order as it thinks fit in respect of toe toip or, if it.be sold, of toe sale proceeds 
thereof: ’ , • ■ 


iWozSb "or 
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Beoalties foi proceeding 
to sea after seimre. 


Provided, fartiierl that in no case shall' any ship ivhich has been altered, 
armed or equipped as a vessel of war be rdeased until it has been restored, to 
the satisfaction of the Central Government, to such condition as not to render it 
liable to forfeiture under this Act. 

(5) The Central Government or any person aggrieved by any order of a 
Court, other than a High, Court, under this section may, within .three months of 
the date bi such order, appeal to tiie High Court. 

9. "Where a ship has been forfeited to His Majesty under section 8, it may 

Disposal of forfeit dispp^d of m TOch manner as the Central Govern- 

' ment ^[* * *J directs: 

Provided that, where the ship is sold under this section, due regard shall 
be had to the obligations imposed by the Treaty. 

10. If, m any, trial, appeal or other proceeding under the foregoing provi- 

_ . , . . , ^ sions of this Act, any question arises as to whether a 

^^eaal proof of rdevaat jjjjp ^ vessel ot war, or whe&er any alteration, 

armipg or equipping of a ship is such, as to adapt it 
for use as vessel of war, the question shall be referred to and determined by 
the Central Government whose decision shall be final and diall not be questioned 
in any Court. 

11. (1) "Where a ship which has been seized or detained under section 7 
or section 8 and has not been released by competent; 
authority under this Act proceeds to sea, the master 
of the ship shall he puni^ble with fine which may 

extend to one thousand rupees and the owner and any person who sends the 
ship to sea shall be likewise so punishable unless such owner or person proves 
that the offence was committed without his knowledge and consent. 

(2) "Where any ship so proceeding to sea takes to sea, when on board 
thereof in the execution of his duty any officer empowered by this Act to seize 
and detain the ship, the owner and master shall farther each he liable, on the 
order of the Court trying an offence punishable under sub-section (1), to pay all 
the expenses of and incidental to such officer being taken to sea, and shall 
further be punishable with fine which may extend to one hundred rupees toe 
every, day until such officer returns or until suiffi time as would enable him 
after leaving the ship to rptum to the port from which he was taken. 

(3) Any expenses ordered to be paid under sub-section (2) may be 
recovered in the manner provided in the Code of Criminal Procedure, 1898, for 
the recovery of a fine. 

13. (1) "Any person empowered by this Act to seize and detain, any ship 
may, at any reasonable time ly day or night, enter 
any dockyard, shipyard or other place and make 

® ■ inquiries respecting any ship which he has reason to 

believe is liable to forfeiture under this Act, and nmay search such ^p with a 
view to ascertaining whether the provisions of this Act have been or are being 
duly observed in respect thereof, and every person in charge of or employed in 
such place shall on request be bound to give the person so empowered all 
reasonable facilities for such entry and search and for making such inquiries. 

(2) The provisions of sections 101, 102 and 103 of the Code of Criminal 
Procedure, 1898, shall apply in the ease of all searches made under this section. 

13. No Court ittfeidor to that of a Presidency Magistrate or Magistrate of 
the first class shall proceed to the trial of any offence 
punishable under ^is Act, and no Court shall pro- 
ceed to the trial of any such offence except on com- 
plaint made by, or under authority from, the Central 


CoTirts by wUch and eon- 
.ditions subjeet to wbieix 
offeaiees may be tried. 


Government. 


' IiSia. BBl*. Govemor-Oeneiral in Cooneil*' -mgitted by 

'TWor38 '‘"‘wbjfrt to the c«iitrol‘bf ' the A.O., 18S7. ' •••• 
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14. No proseoatioH, suit or other legftl proceeding idiaU lie gainst any 
. . person for anything in good faith done or intended to 

he done under this Act. 

THE SCHEDULE. 

[Omitted ly Act II of 1937.] 


NAVAL RESERVE FORCES (INDIAN) DISCIPLINE ACT; 1939. 
See INDIAN NAVAL RESERVE FORCES (DISCIPLINE) ACT, 1939. 


TEE INDUN NAVY (DISOIPLINB) ACT (XXXIV OF 1934.) 

*. 


[Rep. m part Tyy Act I of 1938. Amended "by the Irididn Naval Reserve 
Forces (Discipline) Act, 1939. Acts XXIX of 1940; XXX of 1940; XT7 of 
1942 and 0«financ«* IX of 1941; XXIII offll942; L of 1942; XI of 1943; 
XVnofmA Seealso Act XXrrof 1939.] 

^ [m September, 19M. 

An Act to provide, for the appUcation of the Nawd Dtsdi^me Act to the Indian 
Navy. , 

Whereas by section 66 of the Gtovenunent of India Act it is among 
other things enacted that provision may be made by the Indian Legislatnre for 
the application to the naval forces raised by the €k)vemor-Qeneral in Council of 
the Naval Discipline subject to such modifications and adaptations as may 
be made by the said Le^slature to adapt the Act to the circumstances of India ; 

And whereas it is expedient to make such proviinon; 

■ It is hereby enacted as follows: — 

Short tiOe and eommenee- 1. (1) This Act may be called The Indian’ 
m«t. Naw (DiscEPiiiNE) Act, 1934. 

(2) It shall come into force' on sudi' date as the Central Government 
may, by notification in the Official Gazette, appoint. 

^ 2. In this Act, unless there is anything repi^ 

7*™'“*”' nant in the subject or context, — 

“the Indian Navy” means the naval forces and ships raised and provided 
bv 'the Central Govenunent. 

3. (1) The Naval Discipline Act diall apply to 

Application of the Naval the Indian Navy as if that Act were in the form in 
Discipline Act to the Indian which it is set forth in the First Schedule to this 

Act. 

(2) In the application to the Indian Navy of the Naval Discipline Act as 
so set forth, — 

(а) “the Indian Nayj"” has the same meaning as in this Act, and 

(б) references to His .Majesty’s Navy and His Majesty’s ships shall be 
deemed to include the forces and ships constituting the Indian Navy. 

Repeals. 4* by Act I of 1938.] 

THE FIRST SCHEDULE. 


(See Section 3.) 

THE NAVAL DISCIPLINE ACT. 

(29 and 30 Viet. C. 109.) 

(As modified for application to the Indian Navy.) 
lAn Act to make Provision for the DisetpUne of the Navy, 

Whereas it is expedient to amend the law relating to the Government of the Navy, 
whereon, under the good Providence of God, the wealth, safety, and strength of the King- 
dom chiefly depend : 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice and con- 
SpiHtdsd ■and-tem^rai, and Comme^ns, in this -present P.arliamttot'assem- 
Htfd, and by the authtmly of thfe same, as fbHow; - ■ ‘ ^ ' - 
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PART I. 

Articues of War. 

Public Worship. 

_ 1 . All officers in command of ships of the Indian Navy 

Facilities for the perfor- shall give reasonable facilities for the performance of reli- , 

mance of religious duties. gious duties by the officers and members of the crews of their , 

respective ships to each man according to his religion. 


Misconduct in the presence of the efiemy. 

. ^ 2. Every flag officer, captain, commander or officer 

Penalty for misconduct in commanding subject to this Act who upon signal of battle, or 

on sight of a ship of an enemy which it may be his duty to . 
_ engage shall not, 

O) use ms utmost exertion to bring his ship into action; 

(2) or shall not during such action, in his own person and accordiiig-to his rank, ,en- 
courage his inferior officers and men to fight courageously ; 

( 3 ) or who shall surrender his ship to the enemy when capable of making a success- 
ful defence, or who in time of action shall improperly withdraw from the fight, ..t 

shall, if he has acted traitoraus](y^ suffer death; if he has acted from cowardice, shall suffer 
death, or such other punishment as is hereinsrfter mentioned; and if he has act^ from ‘neg- 
ligence or through other default, he shall be dismissed from His Majestjr's service, with or 
without disgrace, or shall suffer such other punishment as is hereinafter mentioned. 

3 . Every officer subject to* this Act who shall forbear to pursue the chase of any 

enemy pirate, or rebel, beaten or flying, or shall not relieve • 
Penalty for not pursuing and assist a loiown friend in view to the utmost of his power, 

the enemy, and of not as- or who shall improperly forsake his station, shall, if he 

sisting a friend in view. has therein acted traitorously, suffer death; if he has acted 

from cowardice, suffer death or such other punishment as is 
hereinafter mentioned; if he has acted from negligence or through other default, shall be • 
dismissed from His Majests^s service^ with disgrace, or shall suffer such other punishment 
as is hereinafter mentioned. 

4 . When any action or any service is commanded, every person subject to this Act 

shall presume to delay or discouragje the said action or semee ; 
Penalty for dclajing or upon any pretence whatsoever or in the presence or vicinity - 

discouraging the service or of the enemy shall desert his post or sleep upon his watch 

deserting his post, etc. shall suffer death or such other punishment as is hereinafter 

mentioned. 

5 . Every person subject to this Act, and not being a commanding ofiicer, who shall not 

use his utmost exertions to carry the orders of his superior 
Penalty 'for misconduct officers into execution when ordered to prepare for action, or 

of subordinate officers and during the action, shall, if he has acted traitorously, suffer 

men in action. death; if he has acted from cowardice, shall suffer death, or 

such other punishment as is hereinafter mentioned ; and if he 
has acted from negligence or through other default be dismissed from His Majesty's ser- 
vice, with disgrace, or suffer such other punishment as is hereinafter mentioned , 


Penalty for spies. 


‘Communications with the Enemy, 

6. All spies for the enemy shall be deemed to be persons 
subject to this Act, and shall suffer death or such other 
punishment as is hereinafter mentioned. 

inl'Sfwkh thrS”**' Every person subject to this Act who shall- 

(1) traitorously hold correspondence with or shall give intelligence to the enemy; 

(2) or fail to make known to the proper authorities any information he may have 

received from the enemy; « a- , ' 

(3) or who shall relieve the enemy with any supplies, shall suffer death, or such other 
punishment as is hereinafter mentioned. 

8. Every person subject to this Act who shall, without 
any treacherous intention, hold any improper communication 
with the enemy, shall be dismissed with disgrace from His 
Majesty's service, or shall suffer such other punishment as is 
hereinafter mentioned. 

Neglect of duty, ^ " 

9 . Every person subject to this Act who shall desert his post or sleep upon his watch, • 
Penaltv for abandoftine pegligentiy perform the duty imposed on him, shall be dis- 

missed.^ffom. His Maj^esty's service, with disgrace^ or shall 
‘ V 5uff€t ^ufc^:o^er jmnishinbnt as is HerjBin^tej: 


Penalty for 
cbmmunication 

enemy. 


improper 
with the 
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Mutiny, 

10. Where mutiny is accompanied by violence, every person subject to this Act who 

shsdl join therein shall suffer death or such other punishment 
Penalty for mutiny accom- as is hereinafter mentioned; and every person subject to this 
panied by acts of violence. Act who shall not use his utmost exertions to suppress such 

mutiny shall, if he has acted traitorously, suffer death, or such 
other punishment as is hereinafter mentioned; if he has acted froin cowardice sl^ll suffer 
2 >enal servitude ot such other punishments as is hereinafter mentioned if he has arted 
from negligence he shall be dismissed from His Majesty’s service, with disgrace, or suffer 
such other punishment as is hereinafter mentioned. ^ • i j r 

11 . Where a mutiny is not accompanied by violence, the ringleader or ringleaders of 

, such mutiny shall suffer death, or such other punishment as is 

Penalty for mutiny not hereinafter mentioned; and all other persons who shall join 

accompanied by acts of in such mutiny, or shall not use their utmost exertions to sup- 

violenoe. press the same, shall suffer imprisonment or such other 

punishment as is hereinafter mentioned. 

12. Every person subject to this Act who shall endeavour to seduce any other person 

subject to this Act from his duty or allegiance to His 
Penalty for inciting to Majesty, or endeavour to incite him to commit any act of 

mutiny. mutiny, shall suffer death or such other punishment as is here- 

inafter mentioned. 

13. Every person, not otherwise subject to this Act, who, being- on board any ship of 

His Majesty, shall endeavour to seduce from his duty or alle- 
Penalty for civilians en- giance to His Majesty any person subject to this Act, shall so 

deavouying to seduce from far as respects such offence be deemed to be a person subject 

allegiance. to this Act, and shall suffer death or such other punishment 

as is hereinafter mentioned. 

14. Every person subject to this Act who shall make or 
Penalty for making muti- endeavour to make any mutinous assembly, or shall lead or in- 

nous assemblies or uttering cite any other person to join in any mutinuous assembly or 

seditious words. shall utter any words of sedition or mutiny,, shall suffer penal 

servitude or such other punishment as is heremaf ter mentioned. 

15. Every person subject to this Act who shall wilfully conceal any traitorous or mu- 

tinous practice or design or any traitorous or mutinuous 
Penalty for concealing words spoken against His Majesty or any words, practice or 
any traitorous or mutinous ' design tending to the hindrance of the service, shall ^ suffer 
practice, design, or words, pen^ servitude or such other punishment as is hereinafter 

mentioned. 

16. Every person subject to this Act who shall strike or attempt to strike, or draw or 

lift up any weapon against, or use or attempt to use any vio- 
Punishment for striking lence a^nst his superior officer whether or not such superior 
or attempting to strike, officer is in the execution of his office, shall be pimished with 
etc., superior officer. ' penal servitude or such other punishment as is hereinafter 

mentioned. 

Insubordination, 

17 * Every person subject to this Act who shall wilfully disobey any lawful command 
of his* superior officer, or shall use threatening or insulting 
Pci^ty for disobedience language, or behave with contempt to his superior 'officer, 
or using threatening Ian- shall be punished with dismissal with disgrace from His 
guage to superior officer. Majesty's service or suffer such other punishment as is 

hereinafter mentioned. 

IS. Every person subject to this Act who shall quarrel or fight with any other person 
Penalty for quarrelling, whether such other person be or be not subject to this Act, 
etc, or using reproadiful reproachful or provoking speeches or gestures ten- 

speech or gestures. make any quarrel or disturbance, shall suffer imprison- 

ment or such other punishment as is hereinafter mentioned. 

Desertion and Absence without Leceue, 

19. Every person subject to this Act who shall absent himself from His ship, or from 
. the place wlwre his duty requires him to be, with an intention 

Penalty for desertion. of not returning to such ship or place, or who shall at any time 

and under any circumstances when absent from his ship or 
place of duty, do any act which shows that he has an intention of not returning to sudi ship 
or place, shall be deemed to have deserted, and shall be punished accordingly; that is to 
say, 

(1) if he has deserted to the enemy, he shall be punished with death or such other 
punishment as is hereinafter mentioned; 

(2) if he has deserted under any other circumstances he shall be punished with penal 
9®^ityde or such other punishment as is herdtafter mentioned; 

and in every such case he shall forfeit all jiay, head money, bounty, salvage, prize money, 

earned, by him *id,.aU aflnuities pensions, gratuities, ‘ niedals, 
oecorations Ijiat nwy hayp hceu gi^tcfd jtiXtA ajsp.all dpthes apd effects which he 
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may have left on board the ship or at the place from which he has deserted, unless the 
tribunal by which he is tried or the Central Government shall otherwise direct. 

_ , . . ^ . 20. Every person subject to this Act who shall endeavour 

Penalty for inducing any to seduce any other person subject to this Act to desert shall 
person to desert. , suffer imprisonment or such other punishment as is herein- 
after mentioned. 

21. Every officer in command of any ship of His Majesty who shall receive or enter- 

, ^ tain any deserter from His Majesty’s naval, military, ’or air 
Penalty for entertaining forces after discovering him to be a deserter and shall not 
a deserter. with all convenient speed, in the case of a deserter from His 

Majesty’s naval forces, give notice lo the commanding officer 
of- the ship to which such deserter belongs, or, if such ship is at a distance, to the Central 
Goveminent or to the Officer Commanding the Indian Navy, or, in case of a deserter from 
His Majesty’s military or air forces, give notice to the Central Government or die com- 
manding officer of the regiment or unit to which such deserter belongs the officer so offend- 
ing shall be dismissed from His Majesty’s service, or shall suffer suci other punishment as 
is hereinafter mentioned. 

22. If any person subject to- this Act (without being guilty of desertion) improperly 

leaves his ship or place of duly, he shall be liable to impn- 
Punishtnent for breaking sonment or to such other punishment as is hereinafter men- 

out of ship. tioned, and to such other punishment by forfeiture of wages 

or of other beneffts as the Central Grovernment from time to 

time by regulations prescribes. 

23. Every person subject to this Act (who without being guilty of desertion or of 

improperly leaving his ship or place of duty), shall be absent 
Penalty for absence with- without leave shall be liable in time of war to imprisonment 

out leave. or such other punishment as is hereinafter mentioned and at 

other times to imprisonment or detention for any period not 
exceeding ten weeks or such other punishment as the circumstances of the case may require 
and to such other punishment by forfeiture of wages or of other benefits as the C^tral 
Government from time to time by regulations prescribes. 

24. If any person subject to this Act is absent without leave for a period of one 

month (whether he is guilty of desertion or of improperly 
Forfeiture of effects for leaving his ship or place of duty or not), but is not apprehend- 
absence without leave, ed and tried for his offence, ,he shall be liable to forfeiture of 

wages and other benefits as the Central Government 
from time to time by regulations prescribes, and the Central Government may by an 
order containing a statement of the absence without leave direct that the clothes and 
effects (if any) left by him on board ship or at his place of duty be forfeited and the same 
may be sold, and the proceeds of the ssde shall be disposed of as the Central Government 
may direct; and every order under this provision for forfeiture or sale shall be conclusive 
as to the fact of the absence without leave as therein stated of the person therein named ; 
but in any case the Central Government may, if it seems fit on sufficient cause being shown 
at any time after forfeiture and before sale, remit the forfeiture, or after sale pay or 
dispose of the proceeds of the sale or any part thereof to or for ‘the use of the person to 
whom the clothes or effects belonged, or his representatives! 

25. If any person not subject to this Act assists or procures any person subject to this 

Act to desert or improperly absent himself froip his duty, or 
Penalty for assisting, etc., conceals, employs or continues to employ any person subject 
desertion. ‘ to this Act, who is a deserter or improperly absent from his 

duty, knowing him to be a deserter or so improperly absent, 
he shall for every such offence of assistance, procurement, concealment, employment or 
continuance of employment, be liable, on conviction in a summary trial before a Magistrate 
empowered under section 260 of the Code of Criminal Procedure, 1898, or before any person 
or persons or Court exercising like authority in any part of His Majesty's dominions, to a 
penalty not exceeding two hundred rupees;* and every sjich penalty shall be applied as the 
Central Government directs. , . , , , . 

26. If any person not subject to this Act by words or otherwise persuades any j^rson 

subject to this Act to desert or improperly absent himself 
Penalty for persuading from his duty, he shall for every such offence be liable, on 

to desertion, etc. conviction in a summary trial before a Magistrate empowered 

under section 260 of the Code of Criminal Procedure, 1898, or 
before any person or persons or Court, exercising like authority in any part of His 
Majesty’s dominions, to a penalty not exceeding two hundred rupees; and every such 
penalty shall be applied as the Central Goveminent directs. * 

Miscellaneous offences. 

27. Every person subject to this Act who shall be guilty of any profane oath, cursing, 

execration, drunkenness, uncleanliness Or other scandalous 
Penalty for profane action in derogation of God’s honour and corruption of good 
swearing and other im- -manners, shall be dismissed from His Majesty's service, with 
moralities, disgrace, or suffer such other punishment as -is hereinafter 

paentioped. 
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*-■ ' 28: • Every officer subject to this Act who shall be guilty of cruelty, or of any scanda- 

lous or fraudulent conduct shall be dismissed with disgrace 
Penalty on officer for from His Majesty's service; and every officer subject to this 
•cruelty ' or oppression. Act who shall be guilty of any other conduct unbecoming the 

character of an officer shall be dismissed, with or without 
disgrace, from His Majesty's service. 

29. Every person subject to this Act who shall either designedly or negligently or by 

any default lose, strand, or hazard or suffer to be lost, strand- 
. Penalty for suffering ed, or hazarded, any ship of His Majesty or in His Majesty's 

.ships or aircrafts to be im- service or lose or suffer to be lost any aircraft o-f His 

properly lost. Majesty or in His Majesty’s service, shall be dismissed from 

His Majesty’s service, with disgrace, or suffer such other 
punishment as is hereinafter mentioned. 

30. The officers of all ships of His Majesty appointed for the convoy and protection 

> of any ships or vessels shall diligently perform their duty 

Penalty for not taking without delay according to their instructions in that behalf; 

care of and defending ships and every officer who shall fail in his duty in this respect, and 

.under convoy. shall not defend the ships and goods under his convoy without 

deviation to any other objects, or shall refuse to fight in their 
•defence if they aie assailed, or shall cowardly abandon and expose the ships in his convoy 
to hazard, or shall demand or exact any money or other reward from any merchant or mas- 
ter for convoying any ships, or vessels entrusted to his care, or shall misuse the masters or 
mariners thereof, shall make such reparation in damages to the merchants, owners, and 
others as the Court of Admiralty may adjudge, and also shall be punished criminally accor- 
.ding tp the nature of , his offence, by death or such other punishment, as is hereinafter men- 
tioned. 


goods on board other than 
for the use of the vessel 
except gold, silver, jewels, 
etc. 


31 . Every master or other officer in command of any merchant or other vessel under 

, the convoy of any ship of His Majesty shall obey the com- 
- Master of ‘merchant ves- manding officer thereof in all matters relating to the navigation 
sel to ob^ orders of con- or security of the convoy; and shall take such precautions for 
voying officer. avoiding the enemy as may be directed by such commanding 

officer, and if he shall fail to obey such directions, such com- 
manding officer may compel obedience by force of arms without being liable for any loss of 
life or of properli^^^at may result from his using such force. 

32. Every in command of any of His Majesty’s ships who shall receive on 

' ' i board or permit to be received on b^rd such ship any goods 

Penalty for taking any or merchandises whatsoever, other than for the sole use of 

the ship except gold, silver, or jewels and except goods and 
merchandise belonging to any merchant, or on board any ship 
which may be sWpwrecked or in imminent danger, either on 
the high seas or in some port, creek, or harbour, for the pur- 
, , , , pose of preserving them for their proper owners, or except 

such goods or merchandise as he may at any time be ordered to' take or receive on board by 
order of the Central Government or his superior officer shall be dismissed from His 
.Majesty's service, or suffer such other punishment as is hereinafter mentioned. 

33. ' Every person subject to this Act who shall wastefully exp^d, embezzle, or fraudu- 

lently buy, sell or receive any ammunition, provisions, or other 
Penalty for embezzling public stores, and every person subject to this Act, who shall 

public stores. knowingly permit any such wasteful expenditure, embezzle- 

ment, sale or receipt, shall suffer imprisonment or su^ other 
punishment as is heremafter mentioned. 

34. Every person subject to this Act who shall unlawfully set fire to any dockyard, 

^ ^ . victualling y^ard or steam factory yard, arsenal, magazine! 

Penalty for burning any buil;^mg, stores, «or to any ship, vessel, hoy, barge, boat or 

magazine or vessel, etc., not other craft of furniture thereunto belonging, not being the pro- 

bclongmg to an e^emy. perty of an enemy, pirate, or rebel, shall suffer death or such 

other punishment as is hereinafter mentioned, 

35. Every person subject to this Act who shall knowingly make or sign a false muster 

„ . or record or other official document, or who shall command, 

^ Penalty for makmg or c^sel or procure the making or signing thereof, or who shall 

signing false musters. aid or abet aijy other person in the making or signing thereof 

le 1 - Ai. • • 1 - ^ dismissed from His Majesty's service, with disgraoe! 

or suffer such other pumshmbnt as is heremafter mentioned. ^ 



37. Every person subject to tUs Act who sha& bave' aby cause of complaint, either of 
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Penalty for endeavouring 
to stir up any disturbance 
on account of unwhole- 
someness of the victuals or 
other just grounds. 


Penalty for not sending 
to the Court of Admiralty 
all papers found abroad 
prize ships. 


Penalty for taking money 
or other effects out of any 
prize before the same shall 
be condemned. 


Penalty for stripping or 
ill-using persons taken on 
Board as prize. 


the unwholesomeness of the victuals, or upon any other just 
ground shall quietly make the same known to his superior, or 
captain, or to the officer commanding the Indian Navy, and the 
said superior, captain, or officer, shall, as far as he is able, 
cause the same to be presently remedied; and no person sub- 
ject to this Act upon any pretence whatever shall attempt to 
stir up any disturbance, upon pain of such punishment as a 
court-martial may think fit to inflict, according to the degree of offence, 

38. All the papers, charter-parties, bills of lading, passports and other writings what- 
soever, that shall be taken, seized, or found abroad any ship 
or ships which shsdl be taken as prize shall he duly preserved, 
and the commanding officer of the ship which shall take such 
prize shall send the originals entire and without fraud to the 
Court of Admiralty, or such other Court or commissioners as 
shall be authorised to determine whether such prize be lawful 

capture there to be viewed, made use of, and proceeded upon according to law, upon pain 
that every person offending herein shall be dismissed from His Majesty’s service, or shall 
suffer such other punishment as is hereinafter mentioned, and in addition thereto shall for- 
feit and lose his share of the capture. 

39. No person subject to this Act shall take out of any prize or ship seized for prize 
any money, plate, or goods, unless it shall be necessary for the 
better securing thereof, or for the necessary use and service 
of any of His Majesty’s ships and vessels of war, before the 
same be adjudged lawful priSt in some Admiralty Court; but 
the full and entire account of the whole without embezzlement 
shall be brought in and judgment passed entirely upon the 

whole, without fraud, upon pain that every person effending herein sliall be dismissed from 
His Majest/s service, with disgrace, or suffer such other punishment as is hereinafter men- 
tioned, and in addition thereto forfeit and lose his share of the capture. 

40 . If any ship or vessel shall be taken as prize, none of the Officers, mariners, or other 
persons on board shall be stripped of their clothes, or in 
any sort pillaged, beaten, or evil intreated, upon pain that the 
person or persons so offending shall be dismissed from His 
Majesty’.s service, with disgrace, or suffer such other pimish- 
ment as is hereinafter mentioned. 

Penalty on commanders 
capturing as prize by collu- 
sion or collusively restoring 
ships or goods. 

(1) by collusion with the enemy takes as prize any vessel, goods, or thing; 

(2) unlawfully agrees with any person for the ransoming of any vessel, goods, or 
thing taken as prize ; or 

(3) in pursuance of any imlawful agreement for ransoming or otherwise by collusion 
actually quits or restores any vessel, goods, or thing taken as prize; 

he shall be liable to dismissal from His Majesty’s service, with disgrace, or to such other 

punishment as is hereinafter mentioned. 

42. If any person subject to this Act breaks bulk on board any vessel taken as prize, or 
detained in the exercise of any belligerent right, or under any 
Act relating to piracy or to the slave trade or to the Customs, 
with intent to embezzle anything therein or belonging thereto, 
he shall be liable to dismissal from His Majesty’s service, with 
disgrace, or to such other punishment as is hereinafter men- 
tioned, afid in addition thereto, to forfeit and lose his share of the capture. 

43 Every person subject to this Act who shall be guilty of any act, disorder or neglect 
Penalty for oflfences to the prejudi« of good order and naval discipUne^ heri^- 

ai^st naval discipline not before specified shall disnussed frpm His Majesty s wrvice, 

pl^OTlarly mentioned. punishment as is herein- 

44. Any person subject to this Act committing any offence against this Act, such offence 

- , . 1 .^ *iot being punishable with death or penal servitude, shall, save 

Crimes to be p^i^d ^ expressly othenrisc provides, be proceeded 

according to laws and cus- against and punished according to the laws and customs in 
toms in use. cases used at sea. 

Opfences Punishable by Okdinanry Law. 

45, Every person subject to tliis Act who shall be guilty of an offence punishable 

under section 302, 304, 304-A, 37^ 377 read with 511, 379, 
Penalty for offences. 380, 381, 382, or 392, of the Indian renal Code shall be punish- 

punishable by ordinary law. able with the punishment provided in that Code for the offence, 

i[or, except in the case of an offence punishable under the 
said section 302 or 377, with such punishment as is hereinafter mentioned.] . . 


41 . If the commanding officer of any of His Majesty^s 
ships does any of the following things, namely, 


Penalty for breaWng bulk 
on board prize ship with a 
v^ew to embezzlement. 
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If any such person shall be guilty of any other criminal offence vchicli is committed in 
British India would be punishable by the law of British India, he shall, whether the offence 
be or be not committed in British India^ be punished either in pursuance of the first part of 
this Act as for an act to the prejudice of good order and naval discipline not otherwise 
specified, or the offender shall be subject to the same punishment as might for the time be- 
ing be awarded by any ordinary criminal tribunal competent to try the offender if the offence 
had been committed in British India, 

46. For all offences specified or referred to in this Act, if .committed by any person 
subject thereto in any harbour, haven, or creek, or on any lake 
Offences when punish- or river, whether in or out of British India, or anywhere 
able, within the jurisdiction of the Admiralty, or at Jmy place on 

shore out of British India, or in any of His Majesty's dock- 
yards, victualling yards, steam factory yards, or on any gun wharf, or in any arsenal, 
barra^ or hospital belonging to His Majesty or in any other premises held by or on behalf 
of the Crown for naval or military purposes, or in any canteen or sailors* home, or any 
place of recreation placed at the disposal of or used by officers or men of His Majesty's 
Navy, which may be prescribed by the Central Government, whether in or out of British 
India, the offender may be tried and punished under this Act; and for all offences herein- 
before spedfied under the headings, "misconduct in the presence of the enemy,*' "communi- 
cations with the enemy,’* “neglect of duty,** “mutiny,** “insubordhation,** “desertion and ab- 
sence without leave,** or “miscellaneous offences,*’ if committed by any person subject to this 
Act at any place on shore, whether in or out of British India, the offender may be tried and 
punished under this Act. 

46-A. (1) Where an offence under this Act has been committed by any person while 

subject to this Act, such person may be taken into and kept in 
Provisions where offen- custody and tried and punished for such offence although he 
der has ceased to be sub- has ceased to be subject to this Act in like manner as he might 

ject to the Act. ^ have been taken into and kept in custody, tried, or punished if 

he had continued so subject : 

Provided that where a person has since the commission of an offence ceased to be 
subject to this Act, he shall not be tried for such offence^ except in case of offences of 
mutiny or desertion, unless proceedings against him are instituted within three months after 
he has ceased to be subject to this Act, but this sectfon shall not affect the jurisdiction of a 
civil Court in the case of any offence triable by such Court as well as by court-martial. 

(2) Where a person subject to this Act is sentenced under this Act to penal servi- 
tude, imprisonment, or detention^ this Act shall apply to him during the term of his sentence 
notwithstanding that he is^ discharged or dismissed from His Majesty’s service, or has 
otherwise ceased to be subject to mis Act and he may be kept in custody, removed, im- 
prisoned, made to undergo detention and punished accordingly, as if he had continued to be 
subject to this Act, 

PART II. 

General Provisions. 


47. Where the amount of punishment for any offence tinder this Act depends upon 
the intent with which it has been committed, and any person 
Power of court-martial is charged with having committed such offence with an intent 

to find intent with which involving a greater degree of punishment, a court-martial may 

offence committed. .find that the offence was committed with an intent involving a 

less degree of punishment, and award such- punishment accord- 
ingly. 


Power of court-martial 48. Where any person shall be charged with any offence 
to find prisoner guilty of under this Act he may, upon failure of proof of the commis- 
lesscr offence on charge of sion of the greater offence, be found guilty of another offence 
greater. of the same dass involving a less degree of punishment, but 

not of any offence involving a greater degree of punishment. 
Rebels and mutineers to 49. M armed rebels, armed mutineers, and pirates shall 
be deemed enemies. be deemed to be enemies within the meaning of this Act. 

50. Every officer in command of a fleet or squadron of His Majesty’s ships, or of one 
of His Majesty's ships, or the senior officer pnesent at a nort 
Power to arrest offen- or an officer havmg by virtue of sub-sec. (3) qf section fifty- 
ders. six of this Act power to try offences, may, by warrant under 

Imd, a^onse any person to arrest any offender subject 
to this Act for any offence agamst this Act mentioned in such warrant; and any such war- 
rant may include the names of more persons than one in respect of several offences of the 
same nature; and any i^son named in any speh warrant may forthwith, on his apDrehen- 
Sion, if the wanmt so directs, be taken on board the ship to which he belongs or some 
other of His Majest/s ships; any person so authorised may use force, if necessary 
for the purpose of effecting sudi apprehensions, towards iny person subject to this Act 


Rebels and mutineers to 
be deemed enemies. 
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Penalty for not assisting 
in detection of prisoners. 


Punishments. 




5X . Every person subject to this Act who shall not use his utmost endeavours to detect, 
apprehend and bring to punishment all offenders against this 
Act, and shall not assist officers appointed for that purpose, 
shall suffer imprisonment or such other punishment as is 
hereinafter mentioned, 

PART III. 

Regulations as to Punishment. 

52. The following punishments may be inflicted in His 
Majesty's Navy: 

Death: 

2) Penal servitude: 

(3) Dismissal with disgrace from His Majesty’s service : 

(4) Imprisonment or corporal punishment : 

(4-A) Detention: 

(5) Dismissal from His Majesty's service: 

'6) Forfeiture of seniority as an officer for a specified time, or otherwise : 

7) Dismissal from the ship to which the offenaer belongs : 

S) Severe reprimand, or reprimand : 

9) Disrating a subordinate or petty officer: , 

,10) Forfeiture of pay, head money, bounty, salvage, prize money, and allowances 
earned' by, and of all annuities, pensions, gratuities, medals and decorations, granted to, 
the offender, or of any one or more of the above particulars ; also, in the case of desertion, 
of all clothes and effects left by the deserter on board the ship to which he belongs : 

(11) Such minor punishments as are now inflicted according to the custom of the 
navy, or may from time to time be allowed by the Central Government: 

And eadi of the above punishments shall be deemed to be inferior in degree to every 
punishment preceding it in the above scale. 

Regulations as to inflic- 53. The following regulations are hereby made with 

tion of punishments. respect to the infliction of punishments in His Majesty's 

Navy : — 

(1) The powers to suspend, remit or commute sentences of punishment shall be the 
powers conferred by and shall be exercised in accordance with the provisions of sec- 
tions 401 and 402, of the Code of Criminal Procedure, 1398, save that such powers shall 
be exercisable by the Central Government and not by the Provincial Government] and any 
sentence so moffified shall (subject to the provisions of this Act be valid) and shall be 
carried into execution, as if it had been originally passed, with such modification by the 
(Zourt-martial ; but so that neither the degree nor the duration of the punishment involved 
in any sentence be increased by any such modification : 

’ (2) Judgment of death shall not be passed on any prisoner unless four at least of 
the officers present at the Court-martial, where the number does not exceed five, and in 
other cases a majority of not less than two-thirds, of the officers present concur in the 
sentexice : 


(3) Except in case of mutiny, the punishment of death shall not be inflicted on any 
prisoner until the sentence has been confirmed by the Central Government: 

(4) The punishment of penal servitude may be inflicted for the term of life or for 
any other term of not less than three years : 

(5) The punishment of penal servitude shall in all cases involve dismissal with dis- 
grace from His Majesty’s service: 

(6) A sentence of dismissal with disgrace shallmvolve in all cases a forfeiture of 
all pay, head money, bounty, salvage, prize money, and allowances that have been earned by 
and of all annuities, pensions, gratuities, medals and decorations that may have been gran- 
ted to the offender, and an incapacity to serve His Majesty a^n in any military, navsd, air 
force, or civil' service, and may also in all cases be accompanied by a sentence of imprison- 
ment : 

(7) The punishment of imprisonment shall, except as provided in- section 4S, be 
limited to a term] not exceeding^ two years and may be accompanied with a sentence of 
dismissal from His Majesty’s service : 

(8) A sentence of imprisonment may, he accompanied with a direction that the 
prisoner shall be kept in solitary confinement for any period of such term not exceeding 
fourteen days at any one time, and not exceeding eighty-four days in any one year, with 
intervals between the periods of solitary confinement of not less duration than the periods 
of solitary confinement; and when the imprisonment awarded exceeds eighty-four days, the 
solitary confinement shall not exceed seven days in any tweniy-eight days of the whole 
imprisonment awarded, with intervals between the periods of solitary confinement of not 
less duration than such periods : 

(9) A sentence of imprisonment may be rigorous or simple, or partly rigorous and 
partly simple, and corporal punishment may be awarded in addition to any sentence of im- 
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E iment whether such imprisonment is or is not to be accompanied with solitary con- 
ent [* * * *]» 

(^A) The punishment of detention may be inflicted for any term not exceeding 
two years: 

’Provided that, until naval detention quarters shall have been set apart and declared 
to be such by the Central Government by notification in the Official Gazette, no sentence of 
detention shall be awarded: 

( 10 ) The punishment of imprisonment, or detention whether on board ship or on 
shore, shall involve disrating in case of a petty officer and reduction to the ranks in case of 
a hbn-comtnissioned officer of marines, and shall in all cases be accompanied by stoppage of 
pay or wages during the term of imprisonment, or detention: Provided that where the 
punishment awarded is detention for a term not exceeding fourteen days, the sentence 
may direct that the punishment shall not be accompanied by stoppage of pay or wages, during 
the term of detention. . - ^ i . 

(11) In* any case of corporal punishment not more than forty-eight lashes shall be 
inflicted: no officer shall be subject to. detention or to corporal punishment: no petty or non- 
commissioned officer shall be subject to corporal punishment, except in case of mutiny: 

All other punishments authorised by this Act may be inflicted in the manner hereto- 
fore in use in the navy. . , « * * .... , . 

53 -A. ( 1 ) Where a person other than a European or American is sentenced to penal 

servitude, the authority sentencing him shall record such sen- 
Substitution of "imprison- tence and the term thereof and at the same time shall record 

ment” for “penal servitude” an order substituting for such sentence a sentence of trans- 
in certain cases. portation which may be for life, or of rigorous imprisonment 

not exceeding fourteen years. 

( 2 ) For the purposes of this Act, unless there is anything repugnant in the subj^t or 
context, “penal servitude” includes transportation or rigorous imprisonment substituted 
for pen^ servitude in accordance with this section. 

5 . No person, unless he be an offender who has avoided apprehension or fled from 
justice, shall be tried or punished in pursuance of this Act for 
Limitation of time for any offence committed by him unless such trial shall take 

trials. place within tjiree years from the commission of such offence 

or within one year after the return of such offender to India, 
where he has been absent from India during such period of three years. * 

55 . Subject to the foregoing regulations, where any punishment is specified by this Act as the 
penalty for any offence, and it is further declared that another 
Scale of punishment. punishment may be 'awarded in respect of the same offence, the 

expression ‘‘other punishment” ^11 be deemed to comprise 
any one or more of the punishments inferior in degree to the specified punishment, according to the 
scale herembdTore mentioned ; but ^[transportation shall be deemed equal in degree to penal servi- 
tude, and corporal punishment shall be deemed equal in def^ee to imprisonment ai^] may in all 
cases, subject to the foregoing regulations, be inflicted as a substitute for or in addition to imprisonment. 

Authorities having power to 56 . (i) Any offence triable under this Act may be tried 

try offences. and punished by court-martial. 


(2) Any offence, not capital which is triable under this Act, and (except in the cases by this 
Act expressly provided for) is not committed by an officer, may, under such regulations as the Central 
Government from time to time issues, be summarily tried and punished by the officer in command 
of the ship to which the offender belongs at the time either of the commission or of the trial of the 
offence, subject to the restriction that the commanding officer shall not have power to award penal 
servitude or to award imprisonment or detention for more than three months. 

(3) The power by this section vested in an officer commanding a ship may — 

(a) as respects persons on board a tender to the ship, be exercised in the case of a single tender 
absent ff om the ship, by the officer in command of such tender, and in the case of two or more tenders 
absent firom the ship in company or acting together, by the officer in immediate command of such 
tenders; and 

(&) as respects persons on board any boat or boats belonging to the ship, be exercised when 
such boat or boats is or are absent on detached service, by the officer in command of the boat or 
boats; and 

(c) as respects persons subject to this Aqt on detached service either on shore or otherwise, 
or such of those persons as are not for the time being made subject to military law by an order under 
section one hunted and seventy-nine of the Army Act, 1881, be exercised by the officer in imme^ 
diate command of those persons ; and 

(d) as respects persons Object to this Act quartered in naval barracks, be exercised by the 
officer in command of those barracks. 

(4) Except in case ofmutiny, no man shall be sentenced by the commanding officer to corporal 

punishment until his offence has been Inquired into by one or more officers appointed by suph 
commanding officer and his or their opinion as to . the guilt or innocence of the person charged r^orted 
to such commandmg officer, and the commanding officer , shaU thereupon act as according to his 
judgment may seem right. ■ . 
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57 . The Central Government may impose the punishment 
' Forfeiture oftime or seniority, of forfeiture of time or seniority of not more than twelve months 

on any subordinate officer. 

57 -A. (i) Where any officer borne on the books of any of His Majesty’s ships in commission 
is in time of war alleged to have been guilty of a disciplinary 
Trial of officers for discipli- offence, that is to say, a breach of section ^[nine], seventeen, 
nary offences in time of war. eighteen, twenty-two, twenty-three, twenty-seven, or forty-three 

of this Act, the officer having power to order a court-martial 
niay, if he considers that the offence is of such a character as not to necessitate trial by court-martial, 
in lieu of ordering a court-martial order a disciplinary court constituted as hereinafter mentioned. 

(2) A disciplinary Court shall be composed of not less than three nor more than five officers, 
of whom one shall be a commander or of higher rank. 

(3) A disciplinary Court shall have power to impose any pimishment inferior to detention 
in the sale hereinbefore contained, but no greater punishment. 

(4) The Central Governtnent may from time to time frame general orders for regulating 
the assembling, constitution and procedure and practice of disciplinary Courts under this section, 
and imy by those regulations apply, with the necessary modifications, to disciplinary Courts the 
provisions of sections sixty-two to sixty-four and sections sixty-six to sixty-nine of this Act relating 
to courts-martial, and the regulations shall provide for evidence being taken on oath and empower 
the Court to administer oafhs for that purpose. 

PART IV. 

Courts-Martial. 

Constitution of Courts-MartiaL 

* 58 . The following regulations are hereby made with respect 
Constitution of courts-mar- to courts-martial : — 
tial. 

(1) A court-martial shall consist of not less than five nor more than nine officers : 

(2) No officer shall be qualified to sit as a member of any court-martial held in pursuance 
of this Act unle.<ts he be a flag officer, captain, commander, lieutenant-commander, or lieutenant 
of His Majesty’s navy on full pay : 

(3) A court-martial shall not be held unless at least two of His Majesty’s ships, not being 
tenders, and commanded by captains, commanders, lieutenant-commanders, or lieutenants of His 
Majesty’s navy, on full pay are together at the time when such court-martial is held : 

U) No officer shall sit on a court-martial who is under twenty-one years of age : 

(5) No court-martial for the trial of a flag officer shall be duly constituted unless the president 
is a flag officer, and the other officers composing the Court are of the rank of captain, or of higher 
rank ; 

(6) No court-martial for the trial of a captain in His Majesty’s navy shall be duly consti- 
tuted unless the president is a captain or of higher rank, and the other officers composing thfe Court 
are commanders or officers of higher rank : 

(V) No court-martial for the trial of a person below the rank of captain in His Majesty’s 
navy sh^l be duly constituted unless the presid^t is a captain or of higher rank, nor, if the person 
to be tried is of the rank of commander, unless in addition to the president two other members of 
the court are of the rank of commander or of higher rank : 

(8) The prosecutor shall not sit on any court-martial for the trial of a person whom he 
prosecutes : 

(9) The Central ’Government shall have power to order courts-martial to be held for the 
trial of offences under this Act, and to grant commissions to any officer of His Majesty’s navy on 
iiill pay authorising him to order courte-martial to be held for the trial of such offences. 

(xo) An officer holding a commission from the Central Govenunent to order courts-martial 
‘ shall not be empowered to do so if there is present at the place where such court-martial is to be 
hdd any officer superior in rank to himself on full pay and in command of one or more of His Majesty’s 
ships or vessels, although such last mentioned officer may not hold a commission to order couris- 
martial ; and in such a case such last mentioned officer may order a court-martial although he does 
not hold any commission for the purpose : ^ 

(ii) If any officer holding a commission from die Central Government to order courts-martial, 
having the coxnmax^d of a fleet or squadron, and being in foreign parts, die, be recalled, leave ffis 
station, or be removed from his command, the officer upon whom ffie command of the fleet or squadron 
devolves and so from time to time the officer who shall have the command of the fleet or squadron, 
shall, without any commission from the Central Gkivernment, have the same power to order cour.ts- 
' martial as ffie first mentioned officer was invested with : 
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(12) If any officer holding a commission from the Central Government to order courts-martial, 
and having the command of any fleet or squadron of His Majesty’s ships in foreign parts shall detach 
any part of sudi fleet or squadron, or separate himself from any part of such fleet or squadron, he may, 
by commission under his h^d, empower, in the first-mentioned case, the commanding officer of 
the squadron or detachment ordered on such separate service, and in case of his death or ceasing 
so to command, the officer to whom the command of such separate squadron or detachment shall 
belong, and in the secondly-mentioned case the senior officer of His Majesty’s ships on the division 
of the station from which he is absent, to order courts-martial during the time of such separate service, 
or during his absence from that division of the station (as the case may be) , and every such authority 
shall continue in force until revoked, or until the officer holding it returns to India, or until he comes 
into the presence of a superior officer, empowered to order courts-martial in the same squadron, 
detachment, or division of a station, but so that such authority shall revive on the officer holding 
it ceasing to be in the presence of such a superior officer, and so from time to time as often as the 
case so requires: 

(13) The officer ordering a court-martial shall not sit thereon : 

(14) The President of every court-martial shall be named by the authority ordering the 
same, or by any officer empowered by such authority to name the president : 

(15) No commander, lieutenant-commander, or lieutenant shall be required to sit as a member 
of any court-martial when four officers of a higher rank and junior to the president can be assembled 
at the place where the court-martial is to be holden (bq,t the regularity or validity of any court- 
martial or of the proceedings thereof, shall not be affected by any commander, lieutenant-commander 
or lieutenant being required to sit, or sitting, thereon under any circumstances) ; and when any 
commander, lieutenant-commander or lieutenant sits on any court-martial the members of it shall 
not exceed five in number : 

^ (16) Subject to the foregoing regulations, whenever a court-martial shall be held the officer 
appointed to preside thereat shall summon all the officers next in seniority to himself present at the 
place where the court-martial shall be held to sit thereon, until the number of nine, or such number, 
not less than five, as is attainable, is complete ; subject to this proviso, that the admirals and captains 
being superintendents of His Majesty’s dockyards, shall not be summoned to sit on courts-martial 
unless specially directed to do so by orders from the Central Government. 


Proceedings of Courts-Mariial. 

59 . A Court-martial under this Act shall be held on board one of His Majesty’s ships or vessds 

^ of war, unless ffie Central Government or the officer who ordered 

courts-martial to be the court-martial in any particular case for reasons to be recorded 
on the proceedings omerwise direct, in which case the court- 
martial shall be held at a port at such convenient place on shore 
as the Central Government or the officer who ordered the court-martial shall direct. 

60 . A court-martial held in pursuEUice of this Act, may, if it appears to the Court an 

atijoumment is desirable, be adjourn^ for a period not exceeding 
As to time of sittings of six days, but except where such an adjournment is ordered shall 
courts-martial. sit from day to day, with the exception of Sundays until sentence 

^ is given, unless prevented from so doing by stress of weather or 
i^voidable accident, and its proceedings shall not be delayed by the absence of any member, so 
that not less th^ four are present ; and no member shall absent himself unless compelled so to do 
by sickness or oulct just-cause, to be approved of by the other members of the Court, and if any member 
01 a TOmt-martial slmll absent himself therefrom, in contravention of this section, he* shall be dis- 
missed from His Majesty’s service, or ^hall suffer such other punishment as may be awarded by a 
court-martial, 

61 . In the absence of the Judge advocate of the fleet or his deputy, and in default of any 

. . « . . appointment in this behalf by the Central Gpvernment, or by 

Appointment of officiating the officer commanding the Indian Navy, the officer who is to be 

Judge advocate. the president of the court-martial shall appoint a person to officiate 

- . as deputy Judge advocate at the trial ; and the Judge advocate 

1 i if , being, or his deputy, or the person officiating as deputy Judge advocate, at 
any trial shall admimster an oath to every witness appearing at the trial. 

62 . As soon as the Court is assembled, the names of the officers composing the Court shall be 

- 1 ' person charged, who shall be asked if he objects 

oceedings at trial. to being tried by any member of the Court ; if the person chaiged 

rviiif* - object to any member, the objection shall be decided by the 

^urt , it the objectoon shall be allowed, the place of the member objected to shall be filled up by the 
omccr ^t m semority who is not on the court-martial subject to the regulations hereinbefore contained. 

ch^ed may then raise any other objection which he desires to iriake respecting 
‘H* court-aiartoal, and the objection Aall then be decided by the Court which 
and it .K^i! ^ and thcfconstitation of the court-martial shall not be afterwards impeached, 
and It shall be deemed to have been in aU respects duly jcowfituted-. 

63 . Before the Court shall proc^ to try the person charged, the judge advocate of the fleet, 
or lus efrputy, or l 3 ie penon officiating as deputy Judge advocate 
of the fleet shall adtiiinister to every membei^ of the Court the 
foUpwingoath ; thatijstosay. 


Oaths to be administered to 
uiexnbers of courts-martial. 
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‘ I do swear, that 1 will duly administer justice according to law, without partiality, favour, 
or affection ; and I do further swear, that I will not on any account, at any time whatsoever, dis- 
close or discover the vote or opinion of any particular member of this court-martial, unless thereunto 
required in due course of law. 

So help me God * ; 

Provided that an affirmation to the same effect in such terms as the Central Government may 
prescribe in this behalf may be substituted for such oath. 

64. As soon as the said oath shall be administered to the 
Oaths to be administered to members of the court-martial the president shall administer to 

Judge advocate, etc. the Judge advocate of the fleet or his deputy, or the person officiating 

as deputy judge advocate the following oath : 

* I do swear that I will not upon any account, at any time whatsoever, disclose or discover 
the vote or opinion of any particular member of the court-martial, unless thereunto required in due 
course of law- 

So help me God ’ : 

Provided that an affirmation to the same effect in such terms as the Gentjal Government 
may prescribe in this behalf may be substituted for such oath. 

65. The Central Government may apply to the Indian Navy 

- Power' to Central Govern- such general orders altering and regulating the procedure, and 

ment to apply general orders practice of courts-martial as may from time to time be framed by 

framed by Admiralty for prac- the Admiralty and approved by His Majesty in Council fubject to 

tice of courts-martial. such modifications as the Central Government may deem necessary 

to adapt them to the circumstances of the Indian Navy ; 

Provided that no modifications shall be made which involves any racial discrimination. 

66. Every person, civil, naval, and military, or belonging to the air force who may be required 
to give evidence before a court-martial shall be summon^ by. 
Summoning witnesses. writing under the hand of a Secretary to the Central Government 

or by the deputy judge advocate, or the person appointed to 
officiate as deputy judge advocate at the trial ; and all persons so summoned and attending as witnesses 
before any court-martial shall, during their necessary attendance in or on such Court, and in going 
to and returning from the same, be privileged from arrest, and shall if unduly arrested, be discharged 
by the Court out of which the writ or process issued by which such witness was arrested, or if such 
Court be not sitting, then by any Judge of the Supirior Courts of Westminster or Dublin, or the 
Court of Session in Scotland, or of the Courts of law in the East or West Indies or elsewhere, according 
as the case shall require, upon its being made to appear to such Court or judge, by any affidavit in 
. a summary way, that such witness was arrested in going to or returning from or attending ujjon 
such court-martial ; and all witnesses so duly summoned as aforesaid who make default in attending 
on such Courts or attending iefuse to be sworn or make affirmation, or being sworn or having made 
affirmation refuse to give evidence or to answer all such questions as the Court may legally demand 
of them, or prevaricate in giving their evidence, shall, upon certifleate thereof under the hmd of the 
president of such court-martial, be liable to be attached in the Court of Qjieen’s Bench in London 
or Dublin, or the Court of Session, or Sheriff, depute or Stewarts depute, or their respective substitutes 
within their several shires and stewartries in Scotland or Courts of law in the East or West Indies, 
or in any of His Majesty’s colonics, garrisons, or dominions in Europe or elsewhere, respectively, 
upon complaint made, in like manner as if such witness after having been duly summoned and 
subponaed had neglected to attend on a trial in any proceeding in the Court in which such complaint 
is xxiade, or had refused to be sworn, or on being sworn had refused to give evidence, or to answer 
all such questions as the Court may legally demand, or had prevaricated in giving evidence, or, if 
the court-martial shall think fit, in case any such person, who is subject to this Act, being called 
upon to give evidence at any court-martial, shall refuse or neglect to attend to give his evidence upon 
oath or ^rmation, or shall prevaricate in his evidence, or behave wiffi contempt to the Court, such 
court-martial «nay punish every such offender by imprisonment, or if the offender is a person liable 
to be sentenced to detention under this Act, by detention not longer than three montiis in case of 
sudb refusal, neglect, or prevarication, nor longer than one month in the case of such contempt ; 
and every person not subject to this Act who may be so summoned to attend shall be allowed and 
paid his reasonable expenses for such attendance, under the authority of the Central Government 
oi of the president of the court-martial on a foreign station. 

67- Every person who, upon any examinsition upon oath or upon affirmation before any court- 
martial held in pursuance of this Act, shall make any statement 
Penalty on persons giving which is false and which he either knows or believes to be false 

false evidence. or does not believe to be true, shall be deemed to have committed 

the offence of giving false evj^ence; and every such offence, 
wheresoever committed shall be triable and punishable in British India. 

68. Where it shall appear upon the trial by court-martial of any person charged with an offence 
that such person is insane, the Court shall find specially the fact 
Where persons are insane at of his insanity, and shall order such person to be kept in strict 

the time of offence or trial. custody in such place and in such manner as the Court shall deem 

fit until the directions of the Central Govemmenjt thcreupon..arc. 
l^own, aud .it shall bej lawful for the Central Gpveynmept. to giye p.rdcrs for the safe.cqstJpdy of such. 
.pejaan^dog.His ^e8ty’sp}pgsui«..iQjuc$ ia'sHch stamper it.dialLthii}k&.u-* 
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69. Every judge advocate, or deputy judge advocate, or person officiating as deputy judge 
advocate, shall transmit with as much expedition as may be the 
Report of proceedings of original proceedings, or a complete and authenticated copy thereof^ 

courts-martial to be transmit- and the original sentence of every court-martial attended by him, 

ted, to the Officer Commanding the Indian Navy *or senior Officer, 

who shall transmit them to the Central Government for the time 
being ; and any person tried by a court-martial shall be entitled on demand to a copy of such pro- 
ceedings and sentence (upon payment for the same at the rate of three annas per folio of seventy- 
two words), but no such demand shall be allowed after the space of three years from the date of the 
final decision of such Court. 

69- A. A Navy List or Gazette purporting to be published by authority and either to be printed 
by a Government printer or to be issued by His Majesty’s Sta- 

Evidence of rank, etc,, of tionery Office, shall be evidence of the status and rank of the 

officers. officers therein mentioned and of any appointment held by such 

officers until the contrary is proved. 

PARTY. « 

* Penal Servitude and Prisons. 

Penal Servitude. 

70. Where a person is in pursuance of this Act convicted by a court-martial and either is sen* 

. tenced or has his sentence commuted to penal servitude, such 

Sentence of penal servitude, conviction and sentence shall be of the same effect as if such person 

had been convicted by a civil Court in British India of an offence 
punishable by penal servitude and sentenced by that Court to penal servitude, and^ all enactments 
relating to a convict so sentenced shall, so far as circumstances admit, apply accordingly ; and the 
said^ convict shall be removed to some prison in which a convict so sentenced by a civil Court in 
British India can be confined either permanently or temporarily, and the order of the Central Govern- 
ment or of the Officer Commanding the Indian Navy, or of the Officer ordering the court-martial 
by whom such person was convicted, shall be a sufficient warrant for the transfer of the said p^ton 
to such prison to undergo his sentence according to law, and until he reaches such prison for detaining 
him in naval custody, or in any civil prison or place of confinement. 

* « * « * « ^ 

72. In case any such offender shall be conveyed to any prison, not being a naval prison appointed 

by virtue of Act, an allowance such as the Central Govem- 

Subsistence of offender, ment shall from time to time direct shall be made to the Ck>vemor, 

Keeper, or Suporintendent of the gaol or prison for the subsistence 
of such offender while he is detained therw, and such allowance shall be paid by order of the Central 
Government upon production by the .said Governor, Keeper or Supmntendent of a declaration 
to be made by him before a Magistrate of 1]xe number of days during %hich the offender has been 
so detained and subsisted in such gaol or prison. 

73 . Whenever sentence shall be passed by a court-martial on an offender already under sentence 

either of detention, imprisonment, or penal servitude passed upon 

Imprisonment of offender him under this Act for a former offence, the Court may award 
already under sentence for pre- sentence of detention, imprisonment or penal servitude for the 
vious ofiTence. offence for which he is under trial to commence at the expiration 

of the detention, imprisonment, or penal servitude to which he 
has been previously sentenced, although the aggregate of the terms of detention, imprisonment or 
penal servitude, may exceed the term for which any of those punishments could be otherwise awarded. 

Provided that notlung in this section shall cause a person to undergo imprisonment or detention 
for any period «cc^mg in tiie aggregate two consecutive years, and so much of any term of imprison- 
ment or detention imposed on a person by a sentence in pursuance of this section as would prolong 
the total term of his punishment beyond that period riiall be deemed to be remitted. 

Prisons. * 

74. (0 Every term of penal servitude, imprisonment, or detention in pursuance of this Act 

shall be reckoned as commencing on the day on which the 

Tenn and place of imprison- sentence was awarded, and the place of imprisonment or detention, 
whether the imprisonment or detention was awarded as an original 
. or as a commuted punishment, shall be such • place as may be 

appointed by the Court or the commanding oflficer, awarding the punishment, or which may from 
time to time be appointed by the Central GJovemment and may in the case of imprisonment, be one 
of the naval prisons appointed under this Act, or naval detention quarters, or any common gaol, 
house of correction, or military prison or detention barrack, and may in the case of detention be any 
naval detention quarters or a military detention barrack within His lii^jesty’s dominions. 

(a) Where by reason of a ship being at sea or off a place at whidi there is no proper prison 
or naval detention quarters, a sentence of imprisozunent, or detention, as the case may be, cannot 
be duly executed, then, subject as hereinafier an offender under sentence of imprisonmen 

or detention, as tiie case may be, may be sent with all reasonably sp,eed to some place at which there 
IS a proper prison or naval detention quarters, or, in the case of an offender under sentence o*. 
detention, to some place at which there arc naval detention quarters, in which the sentence can be 
duly routed, ^d on arrival there the offender shall undeigo his sentence, in like 'manner as if thQ 
date of such.a«rival were, the which- the Mtence waa awarded, and that notiyithstaading 
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&e meanwhile he has returned to his duty or become entitled to his discharge : and die term 
or detention, as the case may be, shall be reckoned accordingly, subject however 
during which he has been kept in confinement in respect of the said 

pursuance of this Act a person is sentenced to imprisonment or detention the 
rtr/1 * * '-•entral Government or of the Officer Commanding the Indian Navy, or of the officer 
j* ^°^*^t-maridal by which such person was sentenced, or, if he iwas sentenced by the 
r officer, of a ship, the order of such commanding officer shall be a sufficient warrant 

5 *^ *^*\^ of such person to the place of imprisonment or detention, there to undergo his sentence 
naval and imtil he reaches such place of imprisonment or detention for detaining him in 

confin*^'^*°t ^ person sentenced to imprisonment in any civil prison or place of 


74-A. Where a person has been sentenced to penal servitude or imprisonment or detention, 
p ffie Central Government or officer who by virtue of sub-section (3) 

ower to suspend sentences, of section seventy-four of this Act has power to issue an order 
. of committal (hereinafter in ihis section referred to as “ the com- 
aumonty .) may, in lieu of issuing such an order, order that the sentence be suspended until 
an order of committal is issued, and in such case— 

Notwithstanding anything in this Act, the term of the sentence shall not be reckoned 
as commencmg until an order of committal is issued ; 


intervals of not more than three months, be 
Central Government or co^itting authority, or an officer holding such command 
ann<>^^r« regulation prescribe, and, if on any such reconsideration it 

Government or committing authority or officer that the conduct of the offender 
^ ^ remission of the sentence the Central Government 

or committmg authority or officer shall remit the whole or any part of it ; 


Central Government, the Central Government or 
holding such command as the Central Government may by 

sentence is suspended issue an order of comnfittal 
and thereupon the sentence shall cease to be suspended. 


(d) Where a person subject to this Act, whilst a sentence on him is so suspended, is sentenced 
servitude or imprisonment or detention for any other offence, then, if he is at any time, 
^xnimtted eiuwr under the suspended sentence or under any such subsequent sentence, and whether 
subsequ^t sentence has also been suspended, the committing authority may direct 
mat the two s^tences shall run either concurrently, or consecutively so, however, as not to cause 
a person to undergo impnsonment or detention for a period exceeding the aggregate of two consc- 
sentence for such other offence is a sentence of penal servitude, then, 
K ^ j suspended, any previous sentence of imprisonment or detention whi^ 

has been suspended shall be avoided. . 


^en a person h^ been sentenced to penal servitude or imprisonment or detention and an 
^cr of committal has been issued, the Central Government or the committing authority, or an 
ojmeer holding such command as the Central Government may by regulation prescribe, may order 
the sezuence to be suspended, and in such case the person whose sentence is suspended be dis- 
charged and the currency of the sentence shall be sui^ended until he is again committed under the 
SMC sentence, ^d the foregoing paragraphs (A), (c) and [d) of this section shall apply in like manner 
as in the case where a sentence has been suspended before an order of committal has been issued. 

r. .. ^ sentence is suspended, under this section, whether before or after committal, the 

uentrai Uovcniment or, subject to ^y regulation or direction which, may be issued by the Central 
^vemment ffie committing authority or officer by whom the sentence is suspended may, notwth- 
t^dmg anything m section fifty-three of this Act, direct that any penalty which is involved by 
thepumstoent of penal servitude or imprisonment or detention either shall be or shall not be remitted 
or suspended. 


75. Whenever it is deemed expedient it shall be la^^l for the Central Government the Officer 
-. Commanding the Indian Navy, or senior naval officer present 

^impnsonment may by any order in writing from time to time to change the place 
DC changed, etc. of confinement of any offender imprisoned or sentenced to be 

j . imprisoned or detained in pursuance of this Act or of any offender 

to undergo detention, and the gaoler or other person having the custody 
01 such oimnder shall unznediately on the receipt of such order remove sudi offender to the gaol, 
pnson or house of correction, or, in the case of an offender undergoing or sentenced to undergo 
ctetention, to the naval detention quarters mentioned in the said order, or shall deliver him over to 
naval custody for the purpose of the offender being removed to such prison, or naval detention quarters; 
too every gaoler or keeper of such last-mentioned prison, gaol, or house of correction or naval deten- 
non quMters sh^l, upon being furnished with a copy of such order of removal', attested by a secretary 
to the Central Government. for the time being receive into hit custody and shall <»nfinc pursuant 
to.^fch‘4fentope nr .drier, .. ' , ' ' ^ _ 
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76. The gaoler or other person removing any offender in pursuance of such order, shall be 
allowed for the c^rges of such removal a sum not exceeding 
Esqpenses of removal or sub- twelve annas a mile, and when any offender, is not confined in 

sistence of prisoners. a naval prison or naval detention quarters the gaoler or other person 

in whose custody any such offender may be shall receive such 
an allowance as the Central Government shall from time to time direct for every day that such offender 
is in his custody to be applied towards his subsistence and such sum shall be paid to the said gaoler 
or other person under the authority of the Central Government upon the application in writing 
made to the Central Government by the District Magistrate or Presidency Magistrate within whose 
jurisdiction such gaol, prison or house of correction shall be situate, with a copy of the sentence or 
order under whidi the offender is confined. 

* Ht * * ' 

78. Whenever any offender is undergoing imprisonment or detention in pursuance of this Act, 

it shall be lawful for the Central Government or where an offender 
Proviso for discharge or re- is undergoing imprisonment or detention by order of his com- 
moval of prisoners. manding oflScer, for such commanding officer or the Central Govern- 

ment to give an order in writing directing that the offender be 
dischaiged ; and it shall also be lawful for the Central Gh>vemment and any officer commanding . 
any of His Majesty’s ships, by order in writing, to direct that any such offender be delivered over 
to nival custody for the purpose of being brought before a court-martial, either as a witness, or for 
trial or otherwise, and such offender shall accordingly, on the production of any such order, be dis- 
charged, or be delivered over to such custody. 

79. The time during which any offender under sentence of impnsonment or detention is detained 

in naval custody shall be reckoned as imprisonment qt detention 
Proviso as to time of deten- under his sentence for whatever purpose he is so detained ; wd 
ttion in naval custody. the Gk>vemor, gaoler, keeper, or superintendent who shall deliver 

over any such offender shall again receive him from naval custody 
so that he may undergo the remainder of his punishment. 

80. If any person imprisoned or undemoing detention by virtue of this Act shall become insane^ 

and a certincate to that effect shall be given by two physicians orsur- 
In case of insanity prisoners geons, ffic Central Grovemment shall, by warrant, direct the remov- 
to be removed to some lunatic al of su(di person to such lunatic asylum or other proper receptacle 
asylum. for insane persons in British India as [it] may judge proper for 

the unexpired term of his imprisonment or detention ; and if 
any such person shall in the same manner be certified to be again of soimd mind, the Central Govern- 
ment may.issue a warrant for his being removed to sudi prison or place of confinement or in the case 
of a person sentenced to detention, such naval detention quarters as may be deemed expedient, to 
undergo the remainder of his punishment, and ev^ gaoler or keeper of any prison, gaol, or house 
of correction shall receive him accordingly. This section shall not apply to persons imprisoned 
in England. 

81. (i) The Central Government may set apart any buildings or vessels or any parts thereof, 

as naval prisons or naval detention quarters, and any buildings 
The Central Government or vessels, or parts of buildings or vessels, so set apart as naval 

may set apart buildings and prisons or naval detention quarters, as the case may be, shall be 

ships as naval prisons. ' deemed to be naval prisons or naval detention quarters respectively 

within the meaning of this Act. 

(a) The Central Government sliall have the same power and authority in respect to naval 
prisons and nkval detention quarters respectively as one of His Majesty’s Principal Secretaries of 
State l^s in relation to military prisons and detention barracks respectively under section one hundred 
ai^ thirty-three ofthe Army Act, i88i, and that section shall apply as if it were herein re-enacted 
with ^ substitution of “ the Central Government ” for “ a Secretary of State ” and of “ naval for 
.“military,” and of “naval detention quarters” for “detention barrack” and rules and regulations 
may be made accoMingly by the Central Government. 

82. If any person shall convey or cause to be conveyed into any such naval prison or any such 

naval detention quarters any arms, tools, or instruments, or any 
Penalties on aiding escape mask or other d&guise to facilitate the escape of any prisoncror s 
or attempt to escapd of pri- person undergoing detention or by any means whatever shall 

soners wd on breach of prison' aid any prisoner or person undergoing detention to escape or 
regulations. in an attempt to escape from such prison or vaval detention 

quarters, wh^er an escape be actually made or not, subh person 
shall be punished with imprisonment, which may be either rigorous or simple for any term not exceed* 

two .years, or suffer penal servitude for any term not exceeding fourteen years ; and if any ]^erson 
sjmll bring or attempt to bring into such prison or naval detention qmrters, in contravention of 
the rules, any spirituous or fermented liquor, he shall for every sudi offence be liable to a penalty 
not exceeding two hundred rupees, snd not less than one hundred rupees ; and if any person shall 
bring mto such prison or naval detention quarters or to or for any prisoner or person undergiong 
aetotion without the knowledge of the officer having charge or command thereof any money, 
clothing^ provisions, tobacco, tetters, papers, or other articles not allowed by the rules of the prison 
or naval detention- quarters, to be in-the possesrion of a prisoner or ^son unde]^ing,4cdbcntion> 
or snail throw mto the said prison of naval detention iny^sUdi'articics, or 
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prisoner or person undergiong detration, without the santion of the said officer, shall carry out of 
the prison or naval detention quarters any of the articles aforesaid, he shall for every such 
offence be liable to a penalty not exceeding fifty rupees ^and if any person shall interrupt any 
officer of such prison or naval detention quarters in the execution of his duty, or shall aid or excite 
any person to aasault, resist, or interrupt any such officer, he shall for every such offence be liable 
to a penalty not exceeding fifty rupees or if the offender be a {prisoner or person undergoing deten- 
tion, he shall be punished with imprisonment, which may be either rigorous or simple, for any time 
not exceeding six calendar months in addition to so much of the time for which he was originally 
sentenced as may be then unexpired, and every such penalty shall be applied as the Central 
Government shall direct, any law, statute, charter or custom to the contrary notwithstanding. 

83. Every governor, gaoler, and keeper of any prison, gaol, or house of correction or of any 
naval detention quarters, and every officer having the charge 
Penalty as regards gaolers, or command of any place, ship, or vessel for imprison nqient, 
etc. who shall, without lawful excuse, refuse or neglect to receive or 

confine, remove, discharge, or deliver up any offender against 
the provisions of this Act, or any of them, shall incur for every such refusal or neglect a penalty not 
exceeding one thousand rupees, and every such penalty shall be applied as the Central (^vernment 
ell direct, any law, statute, charter, or custom to the contrary notwithsatnding. 

PART VI. 

Supplemental Proveszons. 

84. This Act may be cited for all purposes as the Naval 
Short title. Discipline Act. 

85. Excq)t as otherwise, provided, this Act shall be in force within the United Kimgdom ; 

and as regards the United Kingdom, the enactments described 
Extent and repeal. in the schdule to this Act shall be repealed from and after one 

calendar month from the passing hereof; and as regards else- 
where this Act shall be in force, and the said enactments shall be repealed, from and after six calendar 
months from the passing hereof. 

86. In the constructon of this Act, unless there be some- 
Definition of terms. thing in the context or subject-matter repugnant to or incon- 

sistent with such Construction. 

Admiralty,” or “ the Lords of the Admiralty,” shall mean the Lord High Admiral for the 
time being of the United Kingdom of Great Britain and Ireland, and when there shall be no such 
Lord High Admiral in office any two or more of the Commissioners for executing the office of Lord 
High Admiral of the United Kingdom ; 

“ Officer ” shall mean an officer belonging to one of His Majesty’s ships, and shall include 
a subordinate and a tVarrant officer, other than a warrant officer, Glass II of the Royal Marines, 
and shall include also ^[an officer holding any such position in the Indian Naval Reserve forces, 
during and in respect of ffie time when he is subject to the provisions of this Act] but shall not extend 
to petty .and non-commissioned officers ; 

When the words “ superior officer ” are used in this Act they shall be held to include all 
officers, warrant officers, petty and non-commissioned officers. 

87. Every person in or belonging to His Majesty’s Navy, and borne on the books of any one 
of His Majesty’s ships in commission and every member of ®[the 
Person subject to this Act. Ixidian Naval Reserve Forces to the extent specified in sec. 4 of 

the Indian Naval Reserve Forces (Discipline) Act, 1939,] shall 
be subject to this Act ; and all other persons hereby or by any other Act made liable thereto 
shall be triable and punishable under the provisions of this Act. 

"88. His Majesty’s land and air forces when embarked on board any His Majesty’s ships, 
shall be subject to the provisions of this Act to such extent and 
Land and air forces embark- . under such regulations as His Majesty, His heirs and successors, 
ed as passengers. by any Order or Orders in Council shall at any time or times 

direct. 

89. All other persons ordered to be received or being passengers on board any of His Majesty’s 

ships shall be deemed to be persons subject to this Act, under 
Other persons embarked as su^ regulations as the Central Government may from time to 
passengers. * time direct. 

90. With respect to vessels in His Majesty’s service in time of war, whether belonging to His 

‘ Majesty or not, which are not wholly manned by naval ratings, 

Provisions respecting disci- but being either armed or under the command of' an officer in 
pline in ships in His Majesty’s His Majesty’s naval service, the following provisions shall take 
service in war. effect if in any case the Central , Grovernment thinks fit so to 

direct, and where such direction is given the same shall be 

specified in the ship’s articles : 


LEG. REF. 

iBubstituted by the Indian Naval Forces 
(Discipline^ Act, 3.939. 
a Substituted by Ibid, 


Sec. 90: Temfobaby under 

Dbeenc® oe India Aca? (XSXV 'of 1939).— 
The Indian Navy (DiscipUne) 1934,^ 

shall have effect as if for sec. 90 of the 
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(i) Every person borne on the boots of sny such vessel shall be subject to this Act ; 

{2) Any offence committed by any such person shall be tiied and punished as the like offence 
might be tried and punished if committed by any person in or belonging to His Majesty’s Navy and 
borne on the books of any of His Majesty’s ships in commission ; , , , ,1 

(3) Every such offender who is to be tried by court-martial shall be placed under all necessaiy- 

restraint until he can be tried by court-martial : , 

(4) On application made to the Central Government or to the Officer Commanding the 
Indian Navy or senior officer of any of His Maj^ty’s ships or vessels of war abroad authorised to 
assemble and hold courts-martial, the Central Government, Officer Commanding the Indian Navy, 
or senior officer (as the case may be) shall assemble and thold a court-martial for the trial of the 
offender : 

(5) The officer commanding every such vessel shall have the same power in respect of all 
other persons borne on the books thereof, or for the time being on board the same, as the officer 
commanding one of His Majesty’s ships as for the time bdng in respect of the officers and crew 
thereof or other persons on board of the same : Provided that in die absence of the officer commanding 
such vessel the officer commanding die ship or vessel or station in which such perso^i may for the time 
being be held in custody shall have such power as aforesaid : 

(6) The Officer Commanding the Indian Navy and senior naval officer in his Majesty’s service 
shall have the same powers over die officers and crew of /every such vessel as they have for the time 
being over the officers and crew of any of His Majesty’s ships, 

90-A. (i) "WTiere an officer or non-commissioned officer, not below the rank of sergeant, is a 
member of a body of His Majesty’s military forces acting with 
Relations between military, or is attached to, any body of His Majesty’s naval forces under 
naval, and air forces acting such conditions as may be ^[or may have been prescribed] by 
together. regulations made by the Admiralty and Army Council, then, for 

‘ the purposes of command and discipline and for the puxposes of the 
provisions of this Act relating to superior officers, he shall, in relation to such body of His Majesty’s 
naval forces as aforesaid, be treated, and may exercise all such powers (other than powers of punish- 
ment), as if he were- a naval officer or petty officer, as the case may be. 

(x-A) Where an officer or non-comxoissioned officer, not below the rank of sergeant, is a 
member of a body of His Majesty’s air force acting with any bodyof His Majesty’s naval forces ®[under 
* such conditions as may be or may have been prescribed] by regulations made by the Admiralty 
and Air Force and sudi officer or non-commissioned officer is not borne on the books of any of HLs 
Msdesty’s ships in commission, then, for tiie purposes of command and discipline and for the pu^oses 
of provisions of this Act relating to superior officers, he shall, in relation to such body of His Majesty’s 

naval forces as aforesaid, be trea^, and may exercise all su(ffi powers (other than powers of punish- 
ment), as if he were a naval officer or petty officer, as the case may be. 

(2) Where any naval officer or seaman is a member of a body of His JMajesty’s naval forces 
acting with or is attadied to any body of His Majesty’s zmlitary forces ^[under such conditions as 
may be or may have been prescribed] by regulations made by the Admiralty or Army Comicil, 
then, for the purposes of command and discipline, and for the purposes of the provisions of this Act 
relating to superior officers, the officers and non-commissioned officers, not below the rank of sergeant, 
of such military body shall, in relation to him be treated, and may exercise all such powers (other 
than powers of punishment), as if they were naval officers and petty officers. 

(2-A) Where any naval officer or seaman is a member of a body of His Majesty's naval foices 
acting with any body of His Majesty’s air force ®[under such conditions as may be or may have been 
prescribed] by regulations made by the Admiralty and Air Council, then, for the purposes of command 
and discipline and for the purposes of the provisions of this Act relating to superior officers, the officers 
and non-commissioned officers, not below the rank of sergeant of such body of the air force shall, 


LEG. REF. 

1 Substituted by Ordinances L of 1942. 

2 Inserted by Act XXX of 1940. 

Naval Discipline Act as set foiih in the 
First Schedule to the first named Act the 
following section had been substituted, 
namely; — 

"90. (1) tf any person who would not 

otherwise be subject to this Act enters into 
an engagement with the Central Otoyepi- 
ment to serve His Majesly — 

, (a) in a particular &ip, or 
‘ '(i>) in such particular ship or in such 
ships as the Officer Ooxumandiug the Indian 
Navy, or any officer empowered in this be- 
half by the Officer Commanding the 
Navy, may from time to fime determine^ 
and agrees to become subject to this Act 
.upon, entering into the engagement that 
sh^, so. long, as the engagement re- 


mains in force, and notwithstanding that 
for the time beiug he may not serving in 
any ship, be subject to this Act, and the 
provisions of this Act shall apply in relation 
to that person, as if while subject to this 
Act, he belonged to His Majesty’s navy and 
were borne on the books of one of His 
Majesty’s ships in , commission. 

(2) The Central Government may by 
Order direct that, subject to sudi exceptions 
as may in particular cases be made by or on 
behalf of the Officer Commanding the 
Indian Navy, persons of any such dass as 
may^ be specified in the order shall while 
subject to this Act by virtue of this section, 
be deemed to be officers or petty officers, as 
the case may be, for the purposes of this 
Act or of such provisions of thia Act as may 
be so specified; and any such order may be 
varied or revoked by a subsequent order”. 
—Act XXXV of. 1939 see. 6. 




?CH.] The Navy (Discipuke) Act (XXXIV of 1934). loa;^ 


in relation to him, be treated, and may exercise all such powers Tother than powers of punishment) 
as if they were naval officers and petty officers. 

^ (3) The rdative rank of naval and military air force officers, petty officers, and non- 
commissioned officers shall for the purposes of this section, be such as is pro\ided by the King’s Regu- 
lations and Admiralty Instructions for ihe time being in force. 


90-B. (i) Any person in or belonging to His Majesty's Navy and any officer or man of the 

Royal Marine, who, by* order of the Admiralty or of the Corn- 
Provisions respecting naval manding-in-Chief or the Senior Naval Officer present on a foreign 
officers and seamen in ships of station, is serving in a ship of or belonging to the naval forces of a 
self-governing dominions. self-governing Dominion or of India (provided such ship is not at 

the time placed at the disposal of the Admiralty), or in a naval 
establishment of a self-governing Dominion or of India or who is on board such ship or in such 
establishment as aforesaid awaiting passage or conve>’ance to any destination shall, for all purposes 
of command and discipline, be subject to the laws and customs for the time being applicable to the 
ships and naval forces of such self-governing Dominion or of India. 

(a) For the purposes of this section, the expression ” self-governing Dominion ” includes the 
Dominion of Canada, the Commonwealth of Australia, the Dminion of New Zealand, the Union 
of South Africa and Newfoundland. 


90-C. ( I ) Any person in or belonging to the Indian Navy, who, by order of the Central Govern- 
ment ^[or of any Naval officer authorised by the Central Govem- 
Persons serving in a ship of ment in this behalf] is serving in a ship belongmg to His Majesty’s 

the Royal or Dominion Navy Navy or to the naval forces of a self-governing Dominion *[or 

to be subject to the laws and Burma] or in a naval establishment of His Majesty’s Navy or a 

customs ffiereof. self-governing Dominion ‘[or Burma] or who is on board any 

such ship or in any such establishment awaiting passage or conve- 
yance to any destination shall for all purposes of command and discipline, be subject to the laws and 
customs for the time being applicable, to the Royal Navy or the Ships and naval forces of the self- 
governing Dominion ‘[or Burma] as the case may be. 

(2) For the purposes of this section, the expression “self-governing Dominion” includes 
the Dominion of Canada, the Commonwealth of Australia, the Dominion of New Zealand, the 
Union of South Africa, and Newfoundland. 


91. When any one of His Majesty’s ships shall be wrecked or lost or destroyed, or taken by 

the enemy, such ship shall, for the purposes of this Act, be deemed 
Crews of ships lost or dcs- to remain in commission until her crew shall be regularly removed 

Iroyed. into some other of His Majesty’s ships of war, or until a court- 

martial shall have been held, pursuant to the custom of the Navy 
in such cases, to inquire into the cause of the wreck, loss, destruction, or capture of the said ship. 

92. Wlien no specific charge shall be made against any officer or seaman or other person in 

the fleet for or in respect or in consequence of such wreck, loss. 
All the officers and crew of destruction, or capture, it shall be lawful to try all the officers and 

ship may be tried by one court; crew, or all the surviving officers and crew of any such ship, 

together before one and the same Court, and to call upon all or ^y 
of them when upon their trial to give evidence on oath or affirmation before the Court touching 
any of the matters then under inquiry but no officer or seaman or other person shall be obliged 
to gi\-e any evidence which may tend to crinunate himself. 

93. ^Vhen deemed necessary by the Central Government or any officer authorised to order 

courts-martial, separate courts-martiM shall be held for the trial 
or by separate Court. of some one or more of such officers and crew for or in respect or 

in consequence of the wreck, loss, destruction, or capture of any 

such ship. 

, 94. For any offence or offences committed by any officer 

For subsequent offences, se- * or seaman, or officers and seamen, after the wreck, loss, destruction 
parate Court. or capture of any such ship, a separate Court-martial shall be held 

for the trial of such offender or offenders. 

95. W’hen any ship of His Majesty shall be wrecked, lost, or otherwise destroyed, or taken 
by the enemy, if it shall appear by the sentence of a court-martial 
Pay of crews of ships lost or that the crew of such ship did, in tlie case of a ship wrecked or 

taken. lost, do their utmost to save her or get her off, and in the case of a 

ship taken by the enemy did their utmost to defend themselves, 
and that they have, since the wreck, destruction, loss, or capture of such ship, behaved tbemsclves 
well, and been obedient to their officers, then all the pay of such crews, or of such portions of such 
crews as have behaved themselves well and been obeffient to their officers shall be continued uiMil 
the "time of their being discharged or removed into other ships of His Majesty, or dying." 


LEG. REP. 

1 Inserted by-. Ordinance XVII of 1944. 


a Inserted by Act XXX of 1940, 
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96. If the ship of any officer ordered to command any two or more of His Majesty's ships shall 

be wredcedj lost, or otherwise destroyed, such officer shall continue 
When ship of senior officer in the command of any ship or ships which at the time of his ship 

is lost he may dispose of officers being wrecked, lost, or destroyed was or were under his command, 

and crew of lost ship. and it shall be lawful for such officer to order the surviving officers 

and crew of the wrecked, lost, or destroyed ship to join any other 
ship under his command or to distribute them among the other ships under his command, if more 
tlm one, and such officer shall, until he meets with some other officer senior to himself, have the 
same power and authority in all respects as if his ship had not been wrecked, lost, or destroyed. , 

97. It shall not be lawful for any person to arrest any petty officer or seaman, non«cominissioned 

officer of marines or marine, belonging to any ship of His Majesty, 
Restriction on arrest of sea- by any warrant, process, or writ issued in any part of His Majesty’s 

men, etc. for debt. dominions for any debt, 'unless the debt was contracted at a time 

when the debtor did not belong to His Majesty’s service, nor unless 
before the issuing of the warrant, process, or writ, the plaintiffi, in the suit or some person on his 
behalf has made an affidavit in thb Court out of which it is issued, •that the debt justly due to the 
plaintiff (over £md above all costs) was contracted at a time when the debtor did not belong to His 
Majesty’s service, nor unless a memorandum of such affidavit is marked on the back of the warrant, 
process, or writ. 

g8. If any petty officer or seaman, non-commissioned officer or marines or marine, is arrested 
in contravention of the provisions of the last foregoing section, 
Discharge &om arrest. the Court out of which the warrant process, or writ, issues, or any 

Judge thereof, may, on complaint by the party arrested, or by Ids 
iuperior officer, investigate the case on oath or otherwise, and if satisfi^ that the arrest was made 
sn contravention of the provisions of the last foregoing section, may make an order for the immediate 
disdiargc of the party arrested, without fee, and may award to the complainant the costs of his com- 
pamt, to be taxed by the proper offi^, for the recover whereof he shall have the like remedy as the 
plaintiff in the suit would have on judgment being given in his favour, with costs. 

gS^A. (i) A person subject to this Act shall be liable to contribute to the maintenance of his 
wife and of his children, legitimate or illegitimate to the same 
Liability of seamen, etc., for extent as if he were not so subject ; but execution in respect of 
maintenance of wives and any such liability or of any decree ,or order in respect of such 
children. inaintenance shall not issue against Ids person, pay, arms, ammuni- 

tion, equipments, instruments, or clothing. 

(a) Where — 

(a) It appears to the satisfaction of the Central Government or any person deputed by [it] 
for the purpose that a p^on subject to this Act has deserted or left in destitute circumstances, without 
reasonable cause, his wife or any of his legitimate children under fourteen years of age ; or 

(fi) any decree or order is made under any law for payment by a man who is or subsequently 
becomes subject to this Act either of the cost of the maintenance of his wife or child, or of the cost 
of any relief given to his wife or child by way of loan, and a copy of such decree or order is sent to the 
Central Government or any person deputed by [it] for the purpose ; the Central Government or 
any person so deputed may direct to be deducted from the pay of the person so subject to this Act, 
and to be appropriated towards the maintenance of his wife or children, or in liquidation of the sum 
adjudged to be paid by such decree or order, as the case may be, in such manner as the Central 
Government or tiie person so deputed may think fit, a portion of such pay, at [its or his] discretion, 
but the amount deducted shall not exceed the amount fixed by the decree or order (if any) and 
not be high^ rate than the rates fixed by rules made in this behalf by the Central Government : 

Provided that no such deductions, from pay in liquidation of a sum adjudged to be paid by 
a decree or order as aforesaid shall be ordered unless the Central Government or the person deputed 
■ W [it] is satisfied that the person against whom the decree or order was made has had a reasonable 
opportunity of appearing himself, or has appeared by a duly authorised legal representative, to defend 
the c^ before the Court by which the decree or order was made, and a certificate purporting to be 
a certificate of the commanding officer of the ship on which he was or is serving, or on the books of 
which he was or is borne, that the person has been prevented, by the requirements of the service 
from attending at a hearing ofany such case shall be evidence of the fact unless the contrary is 
proved. ^ 

Where any arrears have accumulated in respect of sums adjudged to be paid by any sudi 
decree or order as aforesaid whilst the person against whom the decree or order was made was serving 
imder tffis Act, whether or not deductions in respect thereof have been made from his pay under 
tms section, then after he has ceased so to serve an order of coixunittal shall not be made in respect 
of those arrears unless the Court is satisfied that he is able, or has, since he has ceased so to serve, 
been able, to pay the arrears or any part thereof and has failed to do so. 

(3) Where a proceeding under any law is instituted against a person subject to this Act for 
the p^ose of enforcing against him any such liability as above in this section mentioned, the process 
may be served on the commanding officer of the ship on which he is serving or on the books of which 
such person is borne, or where, by reason of the ship being at sea or otherwise, it is impracticable 
to ^rve the process on such commanding officer, the process may, after not less than three weeks’ 
notice to the Central Government, be served by being sent to a Secretary to the Central Govem- 

for trapmission to such commanding officer, but such service shall not be valid unless there is 
left therewith m the hands of such commanding officer or Central Government su<fo sum of money 
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if any (to be adjudged as costs incurred in obtaining the decree or order if made against the person 
on whom the process is issued), as may be fixed by the Central Government as being necessary to 
enable him to attend the hearing of the case and to return to his ship or quarters, and such sum may 
be expended by the com man ding officer foir that purpose, and no process whatever under any law in 
any proceeding in this section mentioned shall be valid against a person subject to this Act if served 
after such person is under orders for service on a foreign station. 

The production of a certificate of the receipt of the process purporting to be signed by such 
commanding officer as aforesaid shall be e\ddence that the process has been duly ser^^ed unless the 
contrary is proved. 

Where, by a decree or order sent to the Central Government or officer in accordance with sub- 
section (2) of this section, the person against whom the decree or order is made is adjudged to pay 
as costs incurred in obtaining the decree or order any sum so left with ffie process as aforesaid, the 
Central Government may cause a sum equal to the sum so left to be paid in liquidation of the sum 
so adjudged to be paid as costs, and the amount so pmd by the Central Government shall be a public 
debt from the person against whom the decree or order was made, and without prejudice to any other 
method of recovery may be recovered by a reduction from his pay, in addition to those men- 
tioned in sub-section (2) of this section. 

(4) This section shall not apply to persons subject to this Act where such persons are officers. 

(5) In this section the expression “pay** includes all sums payable to a man in respect of 
his services other than allowances in lieu of lodgings, rations, provisions, and clothing. 

PART VII. 


* 


* 


Saving Clause. 

« * * * 


100. Nothing in this Act shall take away, abridge, or control. 
Nothing to take away prero- further or otherwise than as expressly provided by this Act, any 
eative of the Crown, or rights right, power, or prerogative of His Majesty the King in right of 
or powers of Admiralty. KQs Grown, or in right of His Office of Admiralty or any right 

or power of the Admiralty* 

10 1 . Nothing in this Act contained shall be deemed or taken to supersede or affect the authority 
or power of any Court or tribunal of ordinary^ civil or criminal 
Act not to supersede autho- jurisdiction, or any officer thereof, in His Majesty*s dominions, 
rity of ordinary Courts. iu respect" of any offence mentioned in this Act which may be 

^ punishable or cognizable by the common or statute law, or to 

prevent any person bring proceeded against and punished in respect of any such offence otherwise 
than under this Act. 

PART VIII. 


Printing Clause. 


102 (i) Every enactment and word which is directed by any Act amending this Act to be 

* ^ ^ substituted for or added to any portion of this Act shall form part 

Printing and construction of of this Act in the place assigned to it by the Amending Act, and 
Naval Dacipline Act. this Act and all Acts which refer thereto shall, after the commence- 

ment of the amending Act, be construed as if that enactment or 
word had been originally enacted in this Act in the place so assigned, and, where it is substituted 
for another enactment or word, had been so enacted in lieu of that enactment or word, and as if this 
Act had been enacted with the omission of any enactment or word which is directed by the amending 
Aot to be repealed or omitted from this Act, and the expression “ this Act” shall be construed 


^ ^ ^ copy of this Act with every such enactment and word inserted in the place so assigned 

and with the o^ion of any portion of this Act dirccted'by any such amending Act, as aforesaid 
to be repealed or omitted from this Act, shall be prepared and certified by ffie Clerk of the Parliament 
and deposited with the rolls of ParUament, and His Maj^ty’s pnnters shall prmt m accordance with 
the copy so certified all copies of this Act which are printed after the commencement of such amending 


* (2) A reference in any enactment, Order in Council, or other document, to the Naval Disci- 

pline Art shall, unless the context otherwise requires, be construed as a reference to this Act as amended 
by any enactment for the time being is in force, 

^ ^ THE SCHEDULE. 


Enactments Repealed. 


It Geo 4 & I Will. 4 c. 
20, in part. 

10 & II Viet, c, 62, in 
part. 


27 & 28 Viet. c. 119 

28 & 29 Viet. c. 115 


An Act to amend and consolidate the laws \ in part ; namely : — 
relating to the pay of the Royal Navy. ) 

Section eighty. 

An Act for the establishment of naval prisons,*] 
and for the prevention of desertion from >in part ; namely 
Her Majest^s navy. J 

Section eleven. 

The Navy Disdpline Act, 1864. 

The Naval Discipline Act Amwdment Act. 1865. 
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THE SECOND SCHEDULE. 
[Repealed by Act I of 1938]. 


THE NAVAL DISCIPLINE ORDIN-^NOE (Vn OF 1946). 

An Ordinance to make certain previous provisions for the discipline of persons subject to the Indian Army Act, 
1911, or the Indian Air Fo7ce Act, 193a, when embarked on a naval vessel. 

Whereas an emergency has ai-isen which makes it necessary to make certain provisions for the 
discipline of persons subject to the* Indian Army Act, 1911 (VIII of 1911), or the Indian Air Force 
Act, 193a (VIII of 1932)* when embarked on a naval vessel ; 

Now, THEREFORE, in excrcisc ojTthe powers conferred by section 7a of the Government of India 
Act, as set out in the Ninth Schedule to the Government of India Act, 1935 (a6. Geo. 5, c. 2), the 
Governor-General is pleased to make and promulgate the follomng Ordinance : 

I. (i) This Ordinance may be called the Navaf. Disciplinf 
Short title and commence- Ordinance, 1945. 
ment. 

(a) It shall come into force at once. 

2. Any person subject to die Indian Army Act, 1911 (VIII of 1911), or the Indian Air Force 
Act, 1932, (XI\^ of 1932), when embarked on board any ship of 
Discipline of military and air His Majesty’s Navy shall be subject to the provisions of the Naval 

force p^onnel on board naval Discipline Act (29 and 30, Vicl. c. 109), and when embarked on 

vessels. board any ship to the Indian Navy, to the provisions of the Naval 

Discipline Act as applied to the Indian Navy by the Indian Navy 
(Discipline) Act, 1934 (XXXIV of 1934) to such extent and under such regulations as the Central 
Government shall at any time or times direct. 


THE NORTHERN INDIA FERRIES ACT (XVII OF 1878) 
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9. Recovery of arrears from lessee. 
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7 of 1901; Punf. Act, 20 of. ISSS; U. P. Act U of 1883; C. P. Act I of- 
1^3; Assam Act 8 of , 
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i[9#A November, 1878. 

An Act to reguhtte Ferries in Northern India. 

Whereas it is expedient to regulate ferries in the Punjab, the North- 
Preamble Western Provinces. Oudh, Central Provinces, Assam, 

, „ ' and Ajmer and Merwara; It is hereby enacted as 

follows : — 


I. — ^Preliminarv. 

1. This Act may be called The Northern 
India Ferries Act, 1878. 

It extends only to the territories respectively administered by the Lieu- 
tenant-Governors of the Punjab and the North- 
Western Pro^ces and the Chief Commissioners of 
Oudh, the Central Produces, Assam, and Ajmer and Merwara. 

It shall come into force^ in each of the said territories on such date as the 
Provincial Government may, by notification in tiie 
Official Gazette, fix in this bel^f. 

2. [Repeded'.'l Repealed by the Repealing Act (/ of 1938), 5". 2 and Sch. 

3. In this Act the word “ferry” indudes also a bri^e of boats, pontoons 

Interpretation-dause. " a swing-bridge, a flying-bridge and a tpi- 

porary bridge, and the approaches to, and landing- 

places of, a ferry. 


Short title. 


Local extent. 


Commencement. 


II. — ^Public Ferries. 


dedare, esta- 4 ^ The Provincial Groveminent may from time 

Wish, define and discontmue ^ 

miblic ferries. to time— 

(a) ^declare what ferries shall be deemed public ferries, and the respec- 
tive districts in which, for the purposes of this Act, they shall be deemed to be 


situate; 

(b) ^take possession of a private ferry and declare it to be a public ferry; 

(c) establish new public ferries where, in its opinion, they are needed; 

(d) define the limits of any public fer^; 

change the course of any public ferry; and 
®(/) discontinue any public ferry which it deems unnecessary. 

Every such declaration, establishment, definition, change or discontinu- 
ance shall be made by notification in the official Gazette: 

® [Provided that, when a river lies between two provinces, the powers 
conferred by this section shall, in respect of such river, be exercised jointly by 


LEG. REF. 

lAt present corresponds to the Punjab, 
the N.W.F.P., the U.P., the CP., Assam 
and Ajmer-Mermara. . 

®The Act was brought into force m the 
Punjab on 1st April, 1881, See Punjab 
Gazette, Pt. I, p. 139; the U. P. on the 1 st 
tanuarv% 1879, see North-Western Provinces 
and Oudh Gazette, 1878, Pt. 1, p. 2035; 
Assam on 1st April, 1879, see Assam Gazette, 
1879, Pt. I, p. 187. 

In the Act as applicable to Ajmer^Mer- 


(o) in section 4 for the words ‘*the Com- 
missioner of the Division in which such fer- 
ry is situate” the words "the Deputy Com- 
missioner” shall be substituted. 

(b) in sections 8 and 11 for the word 
“Commissioner” the words “Deputy Commis- 
sioned’ shall be substituted. 

(^) in section 12 for the words the Com- 
missioner of aydivision” the word^s ^ ttm 
Deputy Commissioner” shall be substituted. 


the words “within such division” in clause 
(flf) shall be omitted, and for the word “Com- 
missioner” where it occurs for the second 
and third time the words ' “Deputy Commis- 
sioner^* shall be substituted. 

(d) in sections 15, 16; 19, 24- and 31, for 
the words “the Commissioner of the^ divi- 
sion” the words “the Deputy Commissioner” 
shall be substituted. (Act VI of 1945.) 

* 3 For list of ferries declared to be public 
ferries in the Punjab, see Punjab Local 
Rules and Orders; for the North-West 
Frontier Province, see Gaseiie of India, 
1915, Pt. I. p. 92. 

♦ For notifications transferring ferries 
from one district to another, Punjab 
Local Rules and Orders. 

®For notifications ordering the disconti- 
nuance of ferries, see Punjab Local Rules 
and Orders. 

® Substituted for the original proviso by 
the Devolution Act (XXXVIII. of 1920), 
sec. 2 and First .Schfidule, ' 
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the Provincial Governments of those provinces by notifications in their res- 
pective offidal Gazettes^* * *]. . . , • 41 . r •+ f 

Provideid also that, when any alteration in the course or in the limits of a 
public ferry is rendered necessary by changes in the river, such alte^tion may 
be made, by an order under his hand, by the ^Commissioner of the Division in 
which such ferry is situate, or by such other officer as the Priwncial Govern- . 
ment ifiay, from time to time, appoint by name or in virtue of his office in this 

behalf. 

5. riaitna for Compensation for any loss sustained by any person m conse- 

quence of a private ferry being taken possession of 
adms for compcnsatipa ggction 4 shall be inquired into by the Magis- 

trate of the district in which such ferry is situate, or* such officer as he appoiiils 
in this b^alf, and submitted for the consideration and orders of the Provincial 
Government. 

6. The immediate superintendence of every public ferry shall, except as 

_ . , j r ui- provided in section 7 ®[and section 7-A] be vested in 

Magistrate of the district in which such ferry is 
situate, or .in such other officer as the Provincial 
Government may, from time to time, appoint by name or in virtue of his office 
in this bdialf, 

and such Magistrate or officer shall, except when the tolls at such ferry are 
leased, make all necessary arrangements for the supply of boats for such ferry, 
and for the collection of the authorised tolls leviable thereat. 

7. The Provincial Government may direct that any publifc ferryi silsuafe 

o , w within the limits of a town be managed by the officer 
vest^ m municipSi^. 0^ public body charged with the superintendence of 

the municipal arrangements of such town ; 

‘[and thereupon the ferry shall be managed accordingly.] 

®7-A. The Provincial Government may direct that any public ferry, 
,, . whoUy or partly within the area subject to the 

^ 5“ Council or a District Board 
District or Local Board. ^ Lo‘^3.1 Board m the Province be managed by that 

Council or Board, and thereupon that ferry shall be 

managed, accordingly. 

®[8. The tolls of any public ferry may. ftrom time to time, be let by public 
Letting ferrr- tollsr br auction for a tenn not exceeding five years with the 
auction. ’ ' approval of the 'Commissioner, or by public auction, 

or otherwise than by public auction, for anj- term with 
the previous sanction of the Provincial Government 

The lessefe shall confom to the rules made under this Act! for the 
managanent and cpnlrol of the ferry, and may be called upon by the officer in 
whom the immediate superintendence of the ferry is vested, or, if the ferry is 
managed by a municipal or other public body under section 7 or section 7-A. 


LEG. REF. 

iThe words "and in any case where the 
said Local Governments fail to agree ds 
regards the exercise of any such power, 
they shall exercise such power subject to 
the control of the Governor-General in 
Council” repealed by A.O., 1937. ' 

2 In the North-West Frontier Province, 
for "Commissioner of the Division” read 
"Revenue Commissioner.” See sec. 6 (I) 
(/) of Regulation VII of 1901. 

3 These words in sec. 6 were added by the 
Punjab District Boards Act (XX of 1883), 
sec. 79 in. the Punjab; in the U. P. by the 
U. P. Local Boards Act (XIV of 1883), 
sec. 65; in the C. P. by C, P. Act I of 1883, 


sec. 44; and in Assam bv Assam Act VEIT 
of 1926, sec. 43. 

'‘Substituted by the A.O., 1937 for “and 
may further paid, accordingly”. 

® Substituted by ibid., for old sec. 7-A. 
The section is inapplicable to Ajmer-Mer- 
wara. 

®This section was substituted for the 
original sec. 8 by the Northern India Ferries 
(Amendment) Act (III of 1886), sec. 1.' 

Jin the N.W.F.P. References to "Com- 
missioner” or "Commissioner of a Division” 
are to be construed as referring to Revenue 
Commissioner. the N.W.F.P. Law and 
Justice Reg. (VII of 1901), sec. 1 (f). 
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then by that body, to give such security for his good conduct and for the punc- 
tual payment of the rent as the officer or body, as the case may be, thinks fit. 

When the tolls are put up to public auction, the said officer or body, as 
the case may be, or the officer conducting the sale on his or its behalf, may, for 
reasons recorded in writing, refuse to accept the offer of the highest bidder, and 
may accept any other bid, or may withdraw the tolls from auction.] 

9. All arrears due by the lessee of the tolls of a public ferry on account of 
his lease may be refcovered from the lessee or his 
surety (if any) by the Magistrate of the district in 
which such ferry is situate as if they were arrears of 

land-revenue. 


Recovery 
from lessee. 


of 


arrears 


10. The Provincial 
Power to cancel lease, 
lease. 


Government may cancel the lease of the tolls of any 
public ferry on the expiration of six months’ notice 
in writing to the lessee of its intention to cancel such 


When any lease is cancelled under this section, the Magistrate of the 
district in which such ferry is situate shall pay to the lessee such compensation 
as such Magistrate may, with the previous sanction of the Provincial Govern- 
ment award. 


11. The lessee of the tolls of a public ferry may surrender his lease on the 

nf expiration of One month's notice in writing to the 

Provincial Government of his intention to surrender 
pch lease, and on payment to the Magistrate of the district in which such ferry 
is situate of such compensation as such Magistrate, subject to the approval of 
the ^Commissioner, may in each case direct. 

12. Subject to the control of the Provincial Government the ^Commis- 

Vnx’ in 1 sioner of a division, or such other officer as the Pro- 

\er m e rues. ^vincial Government may, from time to time, appoint 
in this behalf, by name or in virtue of his office, may, from time to time, make 
rules 'consistent with this Act — 


(a) for the control and the management of all public ferries ®within such 
division and for regulating the traffic at such ferries; 

®[(&) for regulating the time and manner at and in w;hich, and the terms 
on which, the tolls of such ferries may be let by auction, and prescribing the 
persons by whom auctions may be conducted;'] 

(c) for compensating persons who have compounded for tolls payable 
for the use of any such ferry when such ferry has been discontinued before 
the expiration of the period compounded for; and 

(d) generally to carry out the purposes of this Act; and, when the tolls 

of a ferry have been let under section 8, such ^Commissioner or other officer 
may, from time to time, (subject as aforesaid), make additional rules consis- 
tent with this Act — * 

(e) for collecting the rents payable for the tolls of such ferries; 

(/) in cases in which the communication is to^be established by means of 
a bridge of boats, pontoons or rafts, or a swing-bridge, flying-bridge, or tempo- 
rary bridge, for' regulating the time and manner at and in which such bridge 
shall be constructed and maintained and opened for the passage of vessels and 
rafts through the same, and 

(g) in cases in which the traffic is conveyed in boats, for regulating (1) 


LEG. REF. 

1 In the North-West Frontier Province, 
references to “Commissioner” or “Commis- 
sioner of a division” are to be construed as 
referring to the Revenue Commissioner. Sec 
the North-West Frontier Province Law and 
Justice Regulation (VII of 1901) sec. 1 (/). 

2 These words are repealed in the North- 

Cr. C M.-I— 130 


Wesf Frontier Province. See seel 3 of the 
North-West Frontier Province Law and 
Justice Regulation (VTT of 1901). 

®This clause of sec. 12 was substituted 
for the original cl. (b) by the Northern 
India Ferries Amendment Act (TIT of 1886), 
sec. I (2). 
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the number and kind of such boats and their dimensions and equipm^t; (2) 
the number of the crew to be kept by the lessee for each boat; (3) the 
tenahce of such boats continually in good condition; (4) the hours during which, 
and the intervals within which, the lessee shall be bo^d to ply; and (5) 
number of passengers, animals and vehicles, and the bulk and weight of other* 
thines, that may be carried in each kind of boat at one tnp. ^ 

The lessee shall make such re^s of traffic as the ^Commissioner or 
other officer as aforesaid may,' from time to time, require. 

13 * [Except with the sanction ‘of the Magistrate of the district or' of 

such other officer as the Provincial Government 
Private ferry not to ply from time to time, appoint in this behalf, by 

within two imles of public ^ j yj^ue of his office, no person .shall eslab- 

ferry without sanction. ^ 

within a distance of two miles from the limits of a public ferry] : 

Provided that, in the case of any specified public ferry, the Provincial 
Government may, by notification in the official Gazette, reduce or increase the 
said distance of two miles to such extent as it tlunks fit: 

Provided also that nothing hereinbefore contained shall prevent persons 
ply ing between two places, one of which is without, and one within, the said 
limits, when the distance between such two places is not less than three miles, 
or apply to boats ® [which do not ply for hire, or] which ffie Provincial Govern- 
ment expressly exempts from the operation of this section.* 

, 14. Whoever uses the approach to, or landing 

etf of’ ^ ferry is liable to pay the toll pay- 

able for crossing such ferry. 

15. ^Tolls, according to such rates as are, from time to time, fixed b/ the 
Provincial Government, shall be levied on all per- 
sons, animals, vehicles and other things crossing any 
river by a public ferry and not employed or transmitted on the public service: 

Provided that the Provincial Government may, from time to time declare 
that any persons, animals, vehicles or other things shall be exempt from pay- 
ment of such tolls. 

Where the tolls of a ferry have been let under section 8, any such decla- 
ration, -if made after the date of the ® [lease], shall entitle the lessee by such 
abatement of the rent payable in respect of the tolls as may be fixed by the 
^Commissioner of the division or such other officer as the Provincial Govern- 
ment may, from time to lime, appoint, in this behalf by name or in virtue of his 
office. 


LEG. REF. 

The original clause was as follows: — 
^Ch) for regulating the time and manner 
at and in which, the terms on which, and the 
persons by whom, the toll.'i of such ferries 
may be let by auction.'* 

^See footnote 1, p. 1033, sttpra, 

®Para. 1 of sec. 13 was substituted for 
the .original para, 1 by the Northern India 
Ferries (Amendment) Act, 1886 (III of 
1886), sec. 2 (1). 

The original paragraph was as. follows: — 
“No person shall, except with the sanc- 
tion of the officer charged with the superin- 
tendence of a public itrry, keep a ferry-boat 
for the purpose of plying for hire to or 
from any point within a distance of two * 
miles from the limits of such public ferry." 

-3 These words in sec. ■ 13 were added by 
Act III of 1886, sec. 2 (2). 

^ An explanation has been added to sec. 13 
C. P. Act XXITT of 1937 in the Central 


Provinces. 

^ So much of sec. 15 is repealed as pro- 
vides for the exemption from tolls of any 
person, animals, vehicles or other things 
exempted by sec. 3 of the Indian Tolls 
(Army) Act (II of 1901),. 

For list of tolls leviable’ on ferries in the 
Punjab and for exemption from such tolls 
in certain cases, see Punjab Local Rules and 
Orders. For exemption in respect of the 
Nowshera bridge of boats, see Gazette of 
hidia, 1906, Pt. II. p. 519. 

®Tn sec. 15 “lease” was substituted for 
“auction** by the . Northern India Ferries 
(Amendment) Act, 1886 (TIT. of 1886), sec. 


Sec 14: Approach, meaning of, includes 
an approach from the highway to the land- 
ing place. It is not limited to the distance 
between • the landing place and the river 
bank.' 144 T.C, 662i=1933 L, 890. 
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16. The' lessee or other person authorised to collect the tolls o£ any public 
* T hi f f 11 ferry shall affix a table of such tolls, legibly written 

lawe ot to Is. or-printed in the vernacular language and, also if the 

Conunissioner of the division so directs, in English in some conspicuous place 
near the ferry, 

and shall be bound to produce, on demand, a list of the lolls, sign^ by 


List of tolls. 

Tolls, rents, compensation 
and fines are to form part 
of revenues of province. 

Compounding for tolls. 

19. 

Power to make rules. 


ToUs. 


the Magistrate of the district or such other oflScer as 
he appoints in this behalf. 

^,[17. All tolls, rents, compensation and fines 
under this Act (other .tton tolls received by any 
lessee) shall form part of the revenues of the 
Province.] 

The Provincial Government may, if it thinks fit, frcan time to time*. 

fix rates at which any person may compound for 
the tolls payable for the use of a public ferry. 

III. — ^Private Ferries. 

The ^Commissioner of the division may, with the previous sanction of 
the Provincial Government from time to time, 
make rules for the maintenance of order and for the 
safety of passengers and property at ferries other than public ferries. 

20. The tolls charged at such ferries shall not exceed the highest rates for 
the time being fixed under section 15 for similar 
public ferries. 

TV. — ^Penalties and Criminal Procedthu!;. 

21. Every lessee or other person authorised to 
Penalty for breadi of collect the tolls of a public ferry, who neglects to affix 
oftolU ^d letum keep in good order and repair the table of tolls 

of trafiSc. mentioned m section lo, 

or who wilfully removes, alters or defaces such table, or allows it to be- 
come illegible, 

or who fails to produce on demand the list of the tolls mentioned in sec- 
tion 16, 

and every lessee who neglects to furnish any return required under sec- 
tion 12, 

shall be punished with fine which may extend to fifty rupees. ‘ 

22. Every such lessee or other person as aforesaid and any person in 
possession of a private ferry asking or taking more 
than the lawful toll, or without due cause delaying 
any person, animal, vehicle or other thing, shall be 
punished with fine which may, extend to one hundred 


Penally- Cor taWng 
authorised toll and 
causing delay. 


un- 

for 


rupees. 


Penaltj’ for breadi of 
rules made imder sections 
12 and 19. 


23. Every person breaking any rule made under 
section 12 or section 19 shall be punished -with impri- 
sonment for a term which may extend to six months, 
or with fine which may extend to two hundred rupees, 

or with both. 

24. When any lessee of the tolls of a public ferry makes default in the 
Cancelmentof lease on 

default or breach of rules, or has been convicted of an offence under section ’23 

or, having been convicted of an offence under section 
21, or section 22, is again convicted of an offence under either of those sections, 


LEG. REF. 

1 Substituted for the original section by 
A.O., 1937.* 

^See^ foot-note 1 at p: 1033, supra. 


Sec. 22.— Under this section it is an offience 
for a lessee to ask or take more dian the, 
lawful toll. It is no offence to ask‘ for'.or 
take less. See 6S P.R. i^7.j:Cr:); - 
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fS. 25 


Penalties on 
offending. 


passengiers 


the Magistrate of the district may, with the sanction of the ^Conunis* 
sioner of the division, cancel the lease of the tolls of such ferry, and make other 
arrangements for its management during the whole or any part of the term for 
which the tolls were let. 

25. Every person crossing by any public ferry, 
or nring the approach to, or landing place thereof, 
who refuses to pay the proper toU, ^d every person — 
who, with intent to avoid payment of surii toll, fraudulently or forcibly 
crosses by any such ferry without pa 3 mig the toll, or , . 

who obstructs any toll-collector or lessee of the tolls of a public ferry or 
any of his assistants in any way in the' mcecution of their dutj' under this Act, 

who, after being warned by any such toll-collector, lessee or assistant ncd 
to do so, ^)es or takes any animals, vehicles or other things into any ferry-boat, 
or upon any bri^e at such a ferry, which is in such a state or so loaded as to 
endanger human life or properly, or . , , . , , 

who refuses or neglects to leave, or remove any animals, vehicles or goods 
from, any such ferry-boat or bridge, on being requested by such toll-collector, 
lessee or asristant to do so, 

.shall be punished With fine which may extend to fifty rupees. 

®[26. 'Soever establishes, maintains or works a ferry in contravention of 
. . . the provisions of section 13 shall be punished with 

prS ftm' which may extend to five hunted rupees, and 

Wted limits.' 'vith a further fine .which may extend to one hundred 

rupees for every day during which the ferry is main- 
tained or worked in contravention of those provisions.] 

27. "Where the tolls of any public ferry have been let under the provi- 

navaHe to lessee, sioms hereinbefore contained, the whole or any por- 
Fmes payable to i s e rtuMsed under section 25 or section 

2i6 may, notwithstandii^; anything contained in section 17, be at the discretion of 
the conducting Magistrate or Bench of Magistrates, paid to the lessee. 

28. "Whoever navigates, anchors, moors or fastens any vessel or raft, or 

T, I. f 1 , stacks any timber, in a manner so rash or negligent 

tio^^d^s&ng'of timber' to damage a public ferry shall be punished with 

imprisonment for a term which may extend to three 
months, or with fine which may extend to five hundred rupees, or with both: 
and the toll-collector or lessee of the tolls of such ferry, or any of his assistants 
may seize and detaun such vessel, raft or timber pending the inquirj^ and assess- 
ment hereinafter mentiond 

. . 29, The police may arrest without warrant any 

Power to arrest without person committing an offence against section 25 or 

section 28. 

30. Any Magistrate or Bench of Magistrates having summary jurisdiction 

Power to try summarily, Chapter X"VIII of the »Code of Criminal Pro- 

‘ ceaure, may try any offence ajs^amst this Act in manner 
provided by that Chapter. 

31. Every Magistrate or Bench of Magistrates trying any offence tinder 
this Act imy inquire into and assess the value of the 
damage fif any) done or caused by the offender to 
the ferry concerned, and shall order the amount of 

such value to be paid by him in addition- to any fine imposed upon him under 


Magistrate may 
damage done by. offender. 


LEG. REF. 

^In the North-West Frontier Province 
for "Commissioner of the division” read 
"Revenue Commissioner”. See sec, 6 (1) 
(/) of the North-West Frontier Province 
Law and Justice Regulation (VTI of 1901), 


®Sec. 26 was substituted for the original 
sec. 26 by the Northern Tndia Ferries 
(Amendment) Act (Ilf of 1886), sec. 2. 
\See now the Code of Criminal Procedure 
of 1898), Ch, 22. 
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this Act; and the amount so ordered to be paid shall be leviable as if it were a 
fine, or, when the offence is one under section 28, by the sale of the vessd, raft 
or timber causing the damage, and of any thing found in or upon such vessel or 
raft. 

The ^Commissioner of the division may, on the appeal of any person 
deeming himself aggrieved by an order under this section, reduce or remit the 
amount payable under such order. 

V. — Miscellaneous. 


32. When the lease of the tolls of any ferry is surrendered under section 
Power to take nosse-sion H or cancelled under secticm 24, the Magistrate of 

of boats, etc., on surrender district may take possession of all boats and their 
or cancdlation of lease. equipment and all other material and appliances used 

by the lessee for the purposes of such fer:^, and use 
the same (pa 3 nng such compensation for the use thereof as the ’Provincial Gov- 
ernment may in each case direct) until such Magistrate can conveniently pro- 
cure proper substitutes therefor. 


33. When any boats or their equipment or any ihaterials or appliances 
Similar power in cases of stutable for setting up a ferry, are emergently i^uir- 
emergency. for facilitating the transport of officers, or troops 

of Her Majesty on duty, or of any other persons on 
the business of Her Majesty, or of any animals, vehicles or baggage belonging 
to such Xifficers, troops or persons or of any property of Her Majesty, the 
Magistrate of the district may take possession of and use the same (paying such 
compensation fpr the use thereof as the ^[Central Government where the trans- 
port is in connection with the affairs of the Central. Government, and the Pro- 
vincial Grovernment in other cases] may in each case direct) until such transport 
is completed. 


Jurisdiction 
Courts barred. 


of Civil 


34. No suit to ascertain the amount of any com- 
pensation pa37able, or abatement of rent allowable, 
under this Act shall be cognizable by any Civil Court. 
The Provincial Government may, from time to time, delegate,® under 
such restrictions as it thinks fit, any of the^ powers 
conferred on it by this Act to any ^Commissioner of 
a division or Magistrate of a district, or to such other officer as it thinks fit, by 
name or by virtue of his office. 

36. [Validation of proceedings since repeal of Regulation VI of 1891 in 
Punjab.] Rep. by the Amending Act, 1891 (Xll of 1891). 


35. 

Delegation of powers. 


THE INDIAN OATHS ACT (X OF 1873).^ 


Year. 

No. 

Short title. 

Amendments. 

1873 

X 

The Indian Oaths Act. 

Repealed in part, XII of 1873 5 XII of 1876 ; 
VI of 1900 , S. 48 ; I of 1938 ; amended, VI 
of S. 2 ; X of 1927 ; XXXVX of 1934 ; 

XXXIX of 1939 . 


LEG. REF. 

^In the North-West Frontier Province 
for '‘Commissioner’* and “Commissioner of 
the division” read “Revenue Commissioner.” 
See see. 6 (1) (/) of the North-West Fron- 
tier Province Law and Justice Regulation 
(VII of 1901) . . 

^Substituted by A.O,, 1937, for “Local 
Government.” 

3 For notification delegating to District 
Magistrates the power lo compound for 


tolls payable at public ferries, see Punjab 
Local Rules and Orders. 

^For the Statement of Objects and Rea- 
sons, see Gazette of India, 1873, Pt. V, p. 
37; for proceedings in Council, see ibid., 


Secs. 34 anp 35 .—Suit for refund of 
money wrongfully recovered by one side or 
the other— Jurisdiction of Gvil Ck)urt not 
hatred. 144 T.C. 662=1933 L. 890. 
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[S. 1 


CONTENTS. 

Pbiiambuq. 

X.--*PREL£5nNASY. 


Sections. 

1. Sort title. 
liOcal extent. 

3. [2fe|waZ<?5.3 

5. Saving of certain oatTis and amrnaa- 
tions. 

ir. — ^Authority to administer Oaths and 
Ajpeirmations. 

4. Authority to adminisrer oaths and 
afi&nnations. 

TTT . — Persons by whom Oaths ok Atfir- 

aLVTtONS MUST BE MADE. 

5. Oaths or affirmations to be made 
by — 

witness: 
interpreters: 
jurors : 

6. Affirmation by natives or by persons 
objecting to oatte. 


{SEUTIUJNO. 

IV^ Poems of Oaths and Affirmations. 

7. Forms of oaths and affirmations. 

8. Power of Court to tender certain 

oaths. . , 

9. Court may ask party or witness whe- 
ther he will make oath proposed by oppo- 
site party. 

10. Administration of oath if accepted. 

11. Etidence conclusive as against per- 
son offenirg to' be bound. 

12 Procedure in case of refusal to make 
oath. 

V. — ^Miscellaneous. 

13. Proceedings and evidence not invali- 
dated by omission of oath or irregularity. 

14. Persons giving evidence bound to 
state the truth. 

15. [Repealed.] 

16. Official oaths abolished. 
SCHEDULE.-*-[j0(sp6aled.] 


[m April, \m. 

An Act to consolidate the loew relating to judicial oaths, and for other purposes, 

. Whereas it is expedient to consolidate the law relating to judicial oaths 
•j , . affirmations and declarations, and to repeal the_ law 

Preamble. relating to official oaths, affirmations and declarations ; 

It is hereby enacted as follows : — 

L — Preliminary, 

1. This Act may be called The Indian Oaths. 
Short title. 1873. 


LEG. REF. 

1872, Supplement, p. 889; ibid., 1873, Sup- 
plement, pp. 3, 233, 235 to 246, 281, 395 and 
410; ibid., 1873, Batra Supplement, pp. 1 
to 8. 

For civil rules of practice made by the 
High Court of Madras under this Act, the 
Code of Civil Procedure (Act XIV of 1882) 
and certain other Acts, for observance by 
dubordinate Civil Courts in that presidency 
except the Small Cause Court at Madras, 
^ee 'Fort St. George Gaxette, 1905, Supple- 
ment, *p. 1. 

Act X of 1873 has been declared in force 
in — 

the Sonthat Parganas by the Sonthal Par- - 
ganas Settlement Begulation (HI of 1872), 
sec. 3, as amended by the Sonthal Parganas 
Justice and Laws Begulation, 1899 (IH of 
1899), B. and O. Code, Vol. I; 

the Arakan Hill District by the Arakan 
Hill District Laws Begulation, 1916 (I of 
1916), sec. 2. Bur. Code, Vol. I; 

Dppey. Burma, generally (except the Shan 
States)' by-the Burma Laws Act, 1898 (XIH 
of 1898), sec. 4 (1) and Sch. I, Bur. Code, 
Vol. I; 

British Baluchistan by the British Balu- 
chistan Laws Begulation, 1913 (IE of 1913), 
sec. 3 Bal. Code; 

' Angul District (with an exception) by the 
Angul Laws Begulation, 1913 (m of 1913), 


sec. 3 B. and 0. Code, Vol. I; 

Pargana of Manpur by the Manpur Laws 
Begulation, 1926 (II of 1926), see. 2. 

It has further been declared, by notifica- 
tion under see. 3 ((fl^) of the Scheduled Dis- 
tricts Act, 1874 (ZIV of 1874), to be in 
force in the following Scheduled Districts, 
namely : — 

The Districts of Hazaribagh, Lohardaga 
and Manbhum and Pargana Dhalbhum. and 
the KoUian in the District of Singbhum. 
The District of Lohardaga then included 
the Palamu District, separated in 1894; Lo- 
hardaga is now called the Banchi District, 
sfee Calcutta Gazette, (1899, Pt.^I, p. 44) — 
See Gazette of India. 1891, Pt. I, p. 504. 

The North-Western Provinces Tarai — Bee 
Gazette of India, 1876, Pt. I, p. 505, 

The Scheduled Districts in Ganjam and 
Vizagapatam — See Fort St. George Gazette, 
1898, Pt. I, p. 666 and Gazette of India, 
1898, Pt. I, p. 869. 

It has been extended, by notification 
under sec. 5 of the same Act, to the Sche- 
duled District of Coorg . — See Gazette of 
India, 1876, Pt. I, p. 417. 

Sec. l.-IOaths Act cannot abrogate the 
provisions of the Evidence Act. 1926 N. 
194; 90 I.C. 378. Form of oath — When' 
binding. See L.B. 5 A. 147 (Bev.). Power 
of Court to go into evidence when partyl 
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S. 4] 


It extends to the whole of British India, and, 
Local extent. so far as regards ^[British subjects to all Indian 

States]. 

[ConmmicementJ] Repealed by the Repealing Act, 1876 {XII of 1876). 

. 2. [Repeal of enactments,] Repealed by the Repealing Act, 1873 (XII 
of 1873). 

3. Nothing herein contained applies to proceedings before courts-martial, 

Saving of certain oaths to oaths, affirmations or declarations prescribed 
and affirmations. ®[by Or under any Instruction under the Royal Sign 

Manual of His Majesty or] by any law which ®[no 
legislature or authority in British India has power to repeal]. 

IL — Authority to administer Oaths and Affirmations, 

4. The following Courts and persons are authorized to administer, by 

. . themselves or by an officer empowered by them in this 
oaths and'^affi behalf, oaths and affirmations in discharge of the 

rma ions. duties or in exercise of the powers imposed or con- 
ferred upon them respectively by law : — 

(a) all Courts and persons having by law or consent of parties authority to 
receive evidence ; 

(b) the Commanding officer of any military *[naval], ®[or air force] 
station ^[or ship] occupied by troops in the service of Her Majesty: 

Provided — 

(1) that the oath or affirmation be administered within the limits of the 
station, and 

• (2) that the oath or affirmation be such as a Justice of the Peace is com- 
petent to administer in British India. 


Authority to administer 
oaths and affirmations. 


LEG. BEE. 

1 Substituted for "subjects of Her Majes- 
ty to the territories of Native Princes and 
States in alliance with Her Majesty’^ by A. 
O., 1937. 

2 Inserted by the Act VI of 1919, see. 2,* 
see the Indian Articles of War Act (V of 
1869); the Indian Volunteers Act (XX of 
1869); and the Indian Marine Act (XIV 
of 1887). 

3 Substituted by A.O., 1937, for "under 
the provisions of the Indian Councils Act, 
1861, the Governor-General in Council has 
not power to repeal”. 

4 Inserted by Act XXXV of 1934, sec. 
2 and Seh. 

5 Inserted by Act X of 1927, sec, 2 and 
Sell. 

agrees to abide by opponent's oath. 1924 
126. An application for an oath under 
the Act must be one without any conditions^ 
such as if the Court does not hold the evi- 
dence to be sufficient then defendants should 
tahe an oath. It is not open to a party to 
ask the Court to adjudicate and if the Court 
adjudicates against them then ask the Court 
to start a separate proceeding under the 
Oaths Act. 138 I.C. 606=1932 A.L.J. 481 
=1932 A. 404. Evidence given under spe- 
cial oath is conclusive only as agains!t the 

Ir son who offers to be bound by it. 82 1. 

359=26 Bom.L.R. 713=25 CrX.J. 1287 
=1924 Bom. 511. Oath affecting third per- 
aon-— Whether admissible — ^Failure to take 
oath on the day fixed — Decision by Court 
without caUing for further evidence. 88 


T.O. 448=23 A.L.jr. 513. Where the com- 
plainant offers to be bound by the state- 
ment made by the accused, if he made the 
jytatement after walking several steps to- 
wards the Ganges and the accused made the 
statement under these conditions, the state- 
ment being made on oath was condusive 
proof of the facts set forth in it. L.B. 5 
A. 147 (Bev.). A party may have a per- 
fectly true ease and yet for peculiar rear 
sons be unwilling to bind his eonseienee 
by a paiiicular form of oath. The refusal 
to take the oath in such eases can be con- 
sidered merely as a piece of evidence and 
as not proving the falsity of that party's 
claim. (22 B. 680, rdied on). 32 P.L.B. 
716. A^eement by parties to abide by the 
statement of the referee— Be-examination 
of referee proper. See 48 A. 276=1926 A. 
266. 

Sec. 4: Case-Law. — ^AU Courts are au- 
thorized to administer oaths an.d afbma- 
tion. 34 P.B. 1916 (Cr.)'j 36 I.O. 171. 
Though the Act extends to the \terriiori^ 
of Native Prmees and States in alliance 
with His Majesty so far as regards the sub- 
ject of His Majesty, the Vyara Court in the 
Baroda State cannot be treated as a Court 
witMn the meanings of secs. 4 and 14 of tiie 
Act^ in relation to . proceedings which were 
hdd before that Court entirely imder the 
law of that. State, and which had nothi:^ to 
do wifli any proceedings in British India or 
under the law in force in Bntisk India. 47 
Bom. 907=25 Bom.LJR. 772=25 OrXJT. 
333=1924 Bom. 51. ‘ * 
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IS, 5 


///. — Persons by whom Oaths or Affirmations must be made. 

Osrtlis or d&rni 3 ,ttons to 5* ORtiis or sfifirniRtions sli3.ll bo iiiRdc b\ tlic 

be made by— following persons ; — 

(a) all witnesses, that is to say, all persons who may lawfully be examin- 

required to give, evidence by or 
" before any Court or person having by law or consent 

of parties authority to examine such persons or to receive evidence; 

. , (b) interpreters of questions put to, and evi- 

merpreters; dence given by, witnesses; and 

jurors. (c) jurors. 


® [Provided that where the witness is a child under twelve years of age, 
and the Court or person having authority to examine such witness is of opinion 
that, though he understands the duty of speaking the truth, he does not under- 
stand the nature of an oath or affirmation, the foregoing provisions of this 
section and the provisions of section 6 shall not apply to such witness, but in any 
such case the absence of an oath or affirmation sMl not render inadmissible any 
evidence given by such witness nor affect the obligation of the witness to state 
the truth.] 

Nothing herein contained shall render it lawful to administer, in a cri- 
minal proceeding,' an oath or affirmation to the accused person, or necessary to 
administer to the official interpreter of any Court, after he has entered on the 
execution of the duties of his office, an oath or affirmation that he will faithfully 
discharge those duties. 


LEG*. EEE. 

1 1nserted by Act XXXIX of 1939, sec. 2. 


^Ea 5: AppLiOABiUTr.— See. 5 was in- 
tended to apply to an accused person while 
he is under trial. 101 I.C, 657=54 0. 52 
=28 CnL.!. 481=1927 C. 307, 

Scope op section.— -Court deliberately 
abstaining from administering an oath or 
affirmation to the only eye-witness to the 
murder on the ground that she was only 6 
to^7 years of age, 6 P.L.J'. 147=6;L 1.0. 
I Oo* 

Effect of. — In every case where a witness 
is a competent witness, the provisions of 
secs. 5 and 6 should be complied with. 6 P, 
LJf, 147. Under jfec. 5, the omission to 
take any oath or any other irregularity in 
rlie form in which it is administered does 
not in\nli^te the proceedings. The High 
Court declined to interfere with the order 
of a Municipal Commissioner who was the 
editor of a newspaper, who had, prior to the 
disposal of the case, made very strong re- 
marks on the case in the newspaper of which 
lie was editor, holding that there was noth- 
ing illegal in his order, though he would 
hare exercised a wise discretion if he had 
refused to sit as one of the Commissioners 
in the case. 21 W.R. (Cr.) 31; 25 W,E. (Cr.) 

ChiIjD, — ^A cliild of tender years should be 
examined as a witness only after the Court 
has satisfied itself that ’the child is intel- 
lectually sufficiently developed to enable it 
to understand sufficiently what it has seen 
?? the Courfi thereof.' 

tjie Court^ is satisfied that the cliild has 
intelligence, it should comply with the pro- 
visions of see. 6. 120 I.O. Sl4=31 Cr.L,J, 

•114. See also 6 P.L.J, 147=61 LO. 700. 


Child^s evidence is n^t inadmissible merely 
because no oath was administered to it. 
Although sec. 5 is imperative, stiU sec. 13 
governs eases of- this sort. 22 I.C. 737. See 
also 47 L.W. 161=1938 M. 490= (1938) 1 
M.L.I. 289; 1941 O.W.N, 1246; 1939 Rang. 
402=1939 RamgXJBt. 104; 1937 A.M.L.J. 
134; 1935 A.L.J. 618=1935 A. 579; 38 A. 
49=16 CrX.J. 829; 13 C.W.N. 942=36 0. 
808; 6 P.L.J. 147; 2 1.0. 697; 11 A. 183; 
10 A. 207; 16 M. 105; 1 Weir 823; 30 M. 
22; 6 Cr.L.J-. 130. 

Secs. 5 and 6. — ^If a Court tliinks that 
a cliild, though of tender years, is capable 
of informing the Court of what it has seen 
or heard, it is obligatory on it to adminis- 
ter oath to the child as in the case of any 
other witness. Where the Court fails to do 
so on the ground that the cliild is not 
capable of realising the signifidaiiee of an 
oath, the defect would be cured by sec. 13 
of the Oaths Act. 1935 A.L.J. 618=1935 
A. 579. See (ilso 1938 Mad. 490= (1938) 
1 M.LJ-. 289;, 1941 O.W.N. 1246; 1939 
Sang. 402; 1942 Oudh 193=17 Luck. 376. 

Secs, 5, 6 and 13. — ^Every person who ih 
examined ^ a witness shall make an oath 
or affirmation and there is no exception in 
the ease of a child of tender years. There- 
fore if a child is adjudged to be a compe- 
tent^ irvitness, an oath or affirmation must be 
administered to him before he is examined; 
but an omission whether deliberate or in- 
adverdent to do so does not render his evi- 
dence absolutely inadmissible. But it is for 
the Court to decide what weight may be 
given to such unsworn testimony of the 
cluld whose evidence must always be receiv- 
ed with great caution. 1940 104 

=1939 Rang. 402. See now AwonHiTig ' 
XXXIX of 1934. Where on account of her 
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to ftatss, interpreter or iurof is a 

oaths. Hindu or Muhammadan, 

or has an objection to making an oath, 
he shall, instead of making an oath, make an affirmation. 

In every other case the witness, interpreter or juror shall make an path. 

IV. — Forms of Oaths and Affirmations. 

TTrtrma 7. All oaths and affirmations made under section 

mations. 5 shall be admmistered according to such forms as 

the High Court may from time to time prescribe. 
And until any such forms are prescribed by the High Court, such oaths 
and affirmations shaJl be administered according, to the forms now in use. 

• i[* ♦ * ♦ . 

• 8. If any party to, or witness in, atiy judicial proceeding offers to give 
■ £ r- * j evidence on oath or solemn affirmation in any form 

o^s ^ tender common amongst, or held binding by, persons of ffie 
' ^ , race or persuasion to which he bdongs, and not 

repugnant to justice or decency, and not purporting to affect any ffiird person, 
the Court may, if it thinks fit, notwithstanding an 3 rthing hereinbefore contained, 
tender such oath or affirmation to him. 


LEG. BEF. 

' 1 Expl. to sec. 7 rep. by Aet VI of 1900, 
iiec, 48 and fleh. H. 

youth, neither an oath nor affirmation was 
administered to t witness that does not ren- 
der the evidence of such a witness inadmis- 
sible. Act XXXIX of 1939.) 1937 A. 

M.L.J. 134; 120 LO. 514=31 OnLX 11^ 
noted under sec. 5^ supra. 

Sec. 6.— iSee 19 0. 355; 1939 Bang. 402 
=1940 Bang.L.B. 104; 38 A 49=13 A.L. 
J.; 1072=31 I.O. 1005; 20 P.E. 1902 (Or.) 
=47 P.L.E. 1902; 11 A. 183; 10 A. 207: 
16 M. 105; 1 Weir. 823. 'Witnesses, inter- 
preters and j^ors, who are EOnausi or 
^Muhammadans are exempt from taldng oath. 
As r^eating of the Kalma, by a Muham- 
madan witness, is not in accordance with 
the form prescribed by Chief Court under 
sec. 7, his refusal to do so cannot be 
punished under sec. 173, I, P, Code. 20 
P.B. 1912 (Cr.),^ The offence of giving false 
evidence may . be committed, although the 
person giving has been neither sworn nor 
affirmed. 19 0. 355. The provisions of 
secs. 8-11 of the Act do not apply to cri- 
minal proceeding. 5 BX.E, 129=13 I.C. 215 
—13 Cr.L.J. 23. Nor to proceedings before 
a Village Police Patel under secs. 14 and 15 
of the Bombay Village Police Act, 1867. 58 
1.0. 147 -<45 B. 96=21 Cr,L,J. 723. A per- 
son .appointed as Local Commissioner for 
recording evidence in a case cannot adminis- 
ter oath to one .of the parties in the circum- 
stances referred to in secs.- 8, 9 and 10 be- 
cause under the Act a Locsl Commissioner 
is not' a C^rt. 89 PJt. 1909=3 LC. 621. 
Where the ^oath dictated by the plaintiff 
was in, these terms: I lie in saying 

that I did not strike the balance and had 
paid,t|ie may my wife be cornddered 
to have divorced from tvi f .”- Eeld, 

and a xhird person and was obnioas- 

C*. CMe-1^131 


ly in contravention of see. 8. 66 PJS,’ 1910 

=7 LC, 479.; 

Secs. 8 mo 11: Scops ov.See 1987 
AU. 701; 1938 Botn. 465. 

Sec. 8.— Aso 13 B. 389=13 Cr.L.J. 23= 
13 LO. 215; 5 S.L.B. 129. The word 'affect^ 
in sec. 8 should be taken to mean 'to re-act 
upon in any way!. An oath in the name 
of a third person does not necessarily 
'affect^ that person. An oath in the form 
fl Bw^ by my children^ is not' one whict 
id prohibited by sec. 8. 1937 AM.L.J. 94. 
The "oath 'or solemn affirmation” referred 
to in sec. 8 et seq is in its nature and es- 
sence quite ^stinct from the oaths' and 
affirmations contemplated by sec. ’5.. • Under 
sec. 8 the oath or solenlh affirmation may be 
as* iniinite alike in form and ' contents ; 
racial custom or the dictates of any re- 
gions persuasion nmy sanction or require. 
Neither an invocation nor an oath or affir- 
mation in the technical sense of these words 
is in any way an .essential part of the so- 
called oath or solemn affirmation referred 
to in sec. 8 of the Act. 54 I.A. 301=2 
Luck. 316=1927 P.C. 165=53‘ M.L.J. 1 (t. 
C.).*^ Under sec. 8 of the Oaths Act, for an 
oath to be administered by the Court it 
necessary that it should not be against de- 
cency' and that it ^ould not affect the 
rights of a third party. 'Where during the 
trial the defendant offered to abide by the 
oath on. talciih of one of the witnesses for 
the plaintiff and that witness agreed to 'take 
the oath, but the defendant rested from the 
offer later on. tield, that jdlvorcing one’k 
wife was not a very respectable form* ‘of 
oath and militated with dec&Eicy and that 
it had^ also the ^ect of divorcing, the wife 
who was a th^d party and that ^ dr- 
cumstances Uie refusal of the . defendant 
give an illegal oath did not affect' the. case 
at aU. 189 L'C. 687=1940 'PeBh.^26. .Under 
see.'’^'8 the * Jhitiktive s(h(Add HSroia* 't^ 
parries and riot Itihe ‘Court. ^ 'taber^^dfih 
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9. If any party: to^ any, jiididai- proceedings, offers to be bound" Ity any. siich 
oatii or solemn affirmation, as is mentioned in section 8\ 
Court may ask party or if such oath or affirmation. is made by. the pther party 
witness whether he will pj. jjy witness in, such proceeding, tlie Court 

So^site^Dartv^^^^^^^ liimks fit, ask such party or witness, or 

cause him to be asked, whether or not He will make 


the oath or affirmation : 


missal of a suit was accordingly set aside 
on the ground, that the lower Oourt might 
have been -injGluenced by the refusal of the 
plaintiff to swear touching sacred hooks. 
139 I.O. 836 (1)=:66 C.L.J. 77=36 O.W.N. 
786. Form of oath — ^Denial before deity — 
Purpose 0^ oath, ^ not to oall the atten- 
tion of God to' the witness, but the 
attention ' of the witness to God. ' 84; * 
%Xj. 314=1924 Oudh 442. All that is ne- 
cessai^ for an oath is an appeal to the 
Supreme Being and thinking !EUm as the re-' 
warder of truth and the avenger' of fi^e- 
hood. 1924 Oudh 442. 8ee. also 84 LO. 314 
=1924 B. 511; 52 B. 295=30 Bom.L3. 
447 ; 26 7 (P.O.). 

< Ssca. 8 1 AND B.'^The pardes to the suit 
stated l;hat they constituted a third persoh 
•J, as a Mmhaiir Ilaki and that th^ would 
be bound by his decision but before he was 
examined, the plaintiff stated that he would 
not be ' bound unless a special kind of oath 
was administered to J, . That request was 
refund, J'b< statement recorded and In ac- 
' .eordance therewith , the plaintiff’s ' stiit dis- 
missed. Held, that it was.ox^ to the plain- 
tiff to resile from the agreement before /the 
[stat^ent of J was recorded without ^ 
signing any r&sons,' sec. 8 not hein^.appii- 
.cable on the ground that the parties had in 
the first instance never intended to adminis- 
ter any oath at all to J, 146 I.C. 569=’ 
.1933 A.L.J. 69=1933 A. 184. See also 193i 
A.L.J. 393, Where the mukhtarMimah gave 
tha muhhtar authority to make a compro- 
mise, confess judgment or make a refer* 
ence to arbitration. Held, that the powers 
were sufficiently wide to include authority 
to take action under sec^. 8, 9 and 10 of the 
paths Act. 8 O.W.N. 880=1931 Oudh 350. 

Seos. 8 AND 11. — ^Where defendant agrees 
to abide by plaintiff’s statement in the wit- 
ness box but not in the form of any special 
oath as is referred to in sec. 8, the agree- 
ment is binding on him even apart from sec. 
11, and he cannot be .allowed to resile froin 
it. 164 1.0. .1116=1936 O.W.N. 841. The 
evidence given by ’a person to whom the spe- 
cial oath is laqministered at the instance of 
a party to a. suit is, when the party offering 
to be bound by the special .oath, is suing in 
a . repr^entative capacity, conclusive not 
Only as agalust him but, also the persons 
whom he is properly representing in'* that 
litigation,,, and the decree following the 
taking of special oath would, therefore, 
clearly operate as . re® iadioata against the 
representatives, as well in, the absence of al- 
legation and proof .that the party acting ii]i 

y '^w^tative capedty, has* been gt^ty of 
ud (jr collwicpi.or 


cumstances. 40 Bom.LJEt. 1005=1938 Bqntu 
465. 

Sec, 9.— 13 B, 389; 13 LC. 215; 65 1. 
a 700; 22 M. 294; 17 M-L-J. 99; 17 MX.T. 
536; 18 A. 46; 20 A. 49; 45 B. 96=22 Boffi. 
L.R. 898; 31 A. 315=2 1.0. 201; 1 Weir. 
822. The Act gives the Court a discretion 
to administer the oath or not and if a party 
after agreeing to an oath satiaftes the Court 
that there is good ground for ' retracting, 
the Court would exercise a wi^e discretion 
in refusing to administer the oath but when 
a party puts forward frivolous reasons for 
retracting, the Court would be justified ■ in 
administering the oath notwithstanding the 
retraction. 49 A. 388=10Q I.C. 473=1927 
A. 590. Sae also- 1933 A.LJ. 69=1933 A. 
184; 35 0,W.K,‘ -130.. .'Where, the plain^tiff 
proposed one form of oath for the defend- 
ant and the defendant accepted it the plain- 
tiff cannot insist on another foiam 7 MJj. 
T. 197=5.1.0. 939. See •Iso 1928. M. 488- 
Wliere a party agrees that he would .be 
bound by the oath of a witness, though the 
'ether pities do not agree to.be so bound, he 
w^l be bound and tbe case must be txied 
only .as against the others. 27 A.L.J. 1095 
=118 . LC. 188 (1)=1929 A. 759 (1). 
Gviha, J , — The • principle that an offer can 
be withdrawn before it is accepted'' is .ap- 
plicable to, an offer made under , the Oaths 
.Act.' 35 aV-'N. 130=132.1.0. 682=1931 

a 549; T939 A>L.J. 69=1933 A, “ 184'. It 
caimot .be 'withdrawn after •acc^tancer.1933 
A.Ti.d'. 588=1933 A. 463.^ Bven if a party 
resiled .from taking oaths,'' in .matters to be 
proved by oaths, it is not equivalent of its 
proof,. No decree can be passed under thjB 
circumstances against the resiling .party. 
The Court then can proceed* with the suit 
in ordinary manner drawing inference frqin 
the defaulter’s conduct and can. impose up- 
on him appropriate costs. 1912 M.W.N. 361 
=15 LC. .195. (But 8^ 65 1,0. 700). ,8ee 
also '27 O.C. 217. “Where, in a suit, on a pro- 
missory note evidence had been recorded be- 
fore .an agreement to abide by the defend- 
ant’s oath was entered ipto by plaintiff. 
Held, that it was competent to the Court 
tp decide the ^t..on the evidence already 
on record. 4 258=36 I.C. 1001. An 

agreement .to an oath contained, .a provision 
that if owing to the .challenger’s failure to 
pay, the cost of taking the oath, , the seme 
was not taken it shouH He treated; as., equit 
yal^t to the oath having been taken. Eejd, 
that provision introduced a method ,of 
deqisiop ; which the law did not. authorize 
arid ^;haye no. legal .consqeuenee. (31 
1, 52 ' LC^.. 619.. .I^ere the..agreeni«n]:( 
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Provided that no party ,or witness shall be compelled to attend personally 
in Court solely for the purpose of answering such question, 

10. If such party or witness agrees to make such oath or affirmation, the 
Administration of oath if pr<>ceed to administer it, or, if it is of such 


accepted. 


a nature that it may be more conveniently' made out 
of Court, the Court may issue a commission to any 
person to administer it, and authorise him to take the evidence of the person to 
be sworn or affirmed and return it to the Court. 


but the oath was taken on a later day the 
burden lies on the person who relies on oath 
to show that time was not the essence of 
the contract. 10 L.W. 140=52 I.C. 619. A 
duly authorized agent holding a special 
power of attorney enabling bim to conduct 
the suit in a manner he may deem fit and 
in particular to withdraw or compromise, 
can make an offer under sec. 9 to be bound 
by the oath, of the other paxty and to have 
the case decided in accordance therewith. 
38 A. 131=32 I.C. 348. The word ^party^ 
in sec. 9 includes a duly authorised agent. 
Where a vahalcUncma authorises a counsel 
to get statements recorded, to do pairavi in 
the case and to take such steps as he 
thought advisable and the client agrees to 
whatever he might do in the conduct of 
the case, the authority is sufficient to jus* 
tify counsel, when no other step is open 
to him, submitting the case to the test of 
oath of a man supposed to be honest. 1943 
'A-L.W. 489. '^arty” as including duly 

authorized representative — ^Pleader maldng 

offer— Client bound. S^e 114 LC, 759= 
1929 Oudh 56; 8 O.W.N. 880=1931 Oudh 
350. Ghiardian ad litem — ^Power to consent 
to offer of special oath — Leave of Court not 
obtained — ^Absence of fraud or negli- 

gence — ^Hinor if bound. 34 O.W.N. 310. 
The e3q)ression "any party to any judicial 
proceeding” in sec, 9 must be interpreted as 
including the pleader representing him in 
tthe case. If' a pleader is authorised by the 
Vakalatiutrna in his favour to do all proper 
m the case and to represent his 
client in a litigation and to present all 
sorts of applications which may become 
necessary even though no eizpress power to 
compromise the case on his behalf may have 
-been conferred np6n the pleader, still the 
pleader being a duly anthonsed person to 
■represent the client would be fully entitled 
to bind the dient by offering to abide by 
tbe special oath of the opposite paxty. For 
the purposes' of sec. 9 all that is necessary 
is that the pleader or the agent ^ould be 
considered a duly authorised agdit on be^ 
half of his party to conduct the case. 1940 
■O.W.N. 662=1940 Oudh 314=15 Luck. 686. 
Where the pleader appearing for the de- 
fendants made- an offer that the suit might 
be dedded on the oath of the opposite paxty 
and it^ appeared that the pleader ‘acted 
under instructioxis from' one of the defend- 
ants who presumably hfid been authorized 
by the rest * to take’ the necessary steps. 
HskZ,:that the partis could not re&e from 
..the oflte iniWc by tlA 34 0LW.K* 


310=129 I.C. 408=1930 C. 463. See atsa 
132 LC. 682=35 aW.N. 130=1931 OaL 
549. If a pleader has been esqpressly autho- 
rized to make an offer on behalf of his dient 
to be bound by an oath of the other pa^ 
lus action in that respect would be binding 
on the client. 137 I.C. 810 (2) =33 F.LJB. 
470=1932 L. 414. The statement- made by 
one of several defendants in pursuance ^ d 
an agreement made under the Act is bind* 
ing as against the parties who had offered 
to be so bound. Where however the rights 
and liabilities of the defendants -in a pim- 
cular case are inseparable a decree can be 
passed even against the defendant, who was 
not a paxty to the agreement. 8 O.W.Nr. 
880=1931 O. 350. Where the plaintiff does 
not offer to be bound by the statement, on 
oath made by the defendant then the plain* 
tiff’s application to offer a special oath to 
the defendant would not come within the 
terms of sec. 9 and the Act would not ap- 
ply. 138 1.0. 606=1932 A.L.J*. 481=1932 
A. 404. See also 26 A.L.J. 7 (P.C.). 

Secs. 9 and 11. — Offers to be bound by 
oath when can be resiled from. See 1926 L. 
240; 4 Mys.L.J. 217; 35 C.W.N.. 130; 1933 
A. 463. A party offering to be bound by 
oath of the other party is entitled to resile 
at any time before the statement on oath 
is taken and it is not necessary that the 
Court should be satisfied that the party had 
good reasons for. .resiling. 1935 A.L.J. 212 
=1935 A.. 276. But 55 All. 298=144 B 
0. 719=1933 All. 463; 171 1.0. 12=1937 
Nag. 212; 38 P.L.B. 1171=163 I.C.- 513.. 

Sec. 10,—^See 13 B. 389; 5 S.L.B. 129;* 13 
CrX.J. 23=15 I.O. 215; 1 Weir.' 822. Un- 
less specially authorized a vakil cannot agm 
to a decision, bn the oath of the * opposite 
party in a particular form. 20 M.L.J. 386 
=5 I.C. 514. See also 1940 O.W.N 662= 
1940 Oudh 314. Agreement to^ take oath 
must specify form of oath and place where 
the oath has to be administered. 21 •M.L.J. 
618=9 1.0. 260. Oath should be taken in 
the presence of parties to be bdund by it. 
17 I.C. 930. Where the necesShry proce- 
dure, preliminary to the agreement is ’ not 
adopted the oath is not binding. TKe pro- 
visions of the Act must be stricfly followed. 
1919 M.W.N. 272=6 LC. 604. "Oath or 
solemn affirmation” may be sufiEiciently 
"administered” to a witness' vrithin the 
meaning of sec. 10 when a statement is 
made by him in the presence of a deity. 54 
LA. 301=2 Luck. 3-16=1927 P.O. 165=53 
M.L. J. 1 (P.O.). A party; cannot- revoke' an 
ottei to abide by the oi amUhei’ 
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Evidence conclusive as 11. The evidence so §^ven shall, as gainst the 

against person offering 'to person who offered to be bound as aforesaid, be con- 
be bound. * elusive proof of the matter stated. 


the offer is accepted by the other side al- 
though the oath is not actually tahen. 55 
AIL 298=144 I.C. 719=1933 AJ-J. 588= 

1933 A. 463 ; 43 PX,B. 38=1941 Lah* 173. 
But .^0 153 LC. 686=1935 A.WB. 78= 

1934 AX.J. 212=1935 All. 276. The offer 
by a party to a suit as to being bound by 
a statement on oath of his opponent^ on 
being accepted by the latter, is in the 
nature of a bidding contract. The person 
who makes the offer cannot, therefore resile 
from the contract. 1941 Lah. 173. Where 
defendant agrees to a decree being passed 
against him in case plaintiff takes oath 
in presence of six specified persons but only 
fire of such persons are present, he is en- 
titled to object to the administration of 
the oath in the absence of the sixth person. 
And the objection being perfectly Talid one, 
no inferences can be drawn against the de- 
fendant 1933 L. 452=145 LG. 704. 

Bico. 11«— The provisions of see. 11 can 
only be attracted after the oath has been 
taken in accordance with the agreement ar- 
rived at between parties as mentioned in 
secs. 9 and 10. (1938) 1 MX.J. 368=47 L. 
•W. 453=1938 Mad. 385. Also it is neces- 
sary that the. stat went given by a reference 
ehould amount to evidence of the fact in 
dispute between the parties. 103 I.C. 348= 
1927 A. 676. See 1 Wdr 822; 31 Au‘ 315= 
6 AX.L 244=2 1.0. 201; 45 B. 96=22 
Bom.L.B, 898=58 LC. 147; 21 CrX,J. 723; 
13 B. 389; 6 S.L.E. 129=13 Gr.L.J. 23= 
13 LC. 225; 19 A.L.jr. 911; 118 PJB. 1919 
=29 P.WJBt. 1919=49 LC. 1005. AU that 
is necessary to an oath is an appeal to the 
Supreme being andy thinking Him as the 
rewarder of truth and the avenger of f ateo* 
hood. The form of oath immaterial pro- 
vided it involves in the mind of the witness 
the bringing to bear in the witness’s mind 
this apprehension of punishment, 84 I,C. 
314=1924 0. 442 ; 54 LA. 301=53 M.L.J. 
1 (P.C.). Where the party agreeing to abide 
by the oath pf his opponent imposes fresh 
conditions at the time of taking the oath, 
the party taking the oath has the right to 
enforce the agreemejxt originally entered in- 
to and if he takes the oath according to the 
original agreement the evidence will be con- 
clusive against the other party. 12 M.L.T. 
613=17 LC. 339; 98 LC. 864=1927 L. 99; 
49 A. 318=1927 A. 590. See also 1937 
Oudh 67; 1933 All. ’ 861; 38 P.L.B. 1171; 
1937 Nag. 212. The parties to a suit can 
validly agree, cvenapart from the Act, that 
th^ will abide by the statement of a wit- 
ness, including one who is 'a party to the 
suit; and they can leave the de<5i8ion of all 
points including costs arising in the case to 
be made according to the statement. 146 L 
1127=1933 A. 861 
(P.B,). where the plaintiff after agree- 

.^0* abide. l*y. the- .eatiL of '.a 'third bersep. 
i^ed^jsd 'tft/a}iido.d)i it,* the 


Court has no -power to dismiss the plain- 
tiff’s suit on account of the plaintiff not 
having taken the oath but must either pro^ 
ceed to administer the oath and decide the 
case in accordance therewith or accept the 
plaintiff’s refusal to abide by the oath 
drawing such inference from the refusal as 
is permissive and then proceed with the 
trial of the case in accordance with law. 
99 I.G. 288=1927 L. 78 (1). This section 
only provides that as against a person who 
offers to be bound by the specie oath, it 
will be conclusive proof of the matter stat- 
ed. 26 Bom.L.E. 713=82 LC. 359=1924 
B. 511. Failure of defendant to take oath 
owing to plaintiff’s absence to hear oath — 
Evidence when conclusive. Seb 90 1.0. 77= 
49 M.L.J’. 379. Pre-emption — Offer by 

guardian of minor defendant to be boup.d 
by oath of plaintiff— Extent of minor’s lia- 
bility. dfee 44 A. 117=64 LC. 646=1922 
A. 160=19 A.L.J. 911. An oath is binding 
onlg on the person who offers to be b^ 0 nd 
by it^ Where in a suit only one of the 
plaintiffs agrees to the dismiss^ of the suit, 
in case the defendant takes the oath and 
the defendant does so accordingly, the dxs- 
mitisal is conclusive only against the plain- 
tiff who consented. 50 F.W.E. 1918; 83 P. 
W.E.‘ 1918=45 LC. 230. See also 1929 
A. 759. The effect of an oath taken 
under the Oaths Act is merely to 

furnish conclusive evidence on the 
matter in issue and a decision On oath 
is res judicata. 36 M. 287=24 M.L.J. 321= 
18 I.C. 835. The fact that a ease was de- 
*cided on the oath of the defendant is not 
a sufficient ground for refusing the defen- 
dant an opportunity to prove to 

the satisfaction of the Court that the 
had been brought on a false document, to 
support an application under see. 476, (hr. 
P. Code. 96 LC. 877=27 Cr.L.J. 1021= 
=1926 A.^ 577. Where a decree is passed 
On the evidence of a witness owing to an 
agreement to be bound by the oath of that 
witness, such a decree is not a consent de- 
cree under sec. 96 (3), 0. P. Code. A con- 
sent decree means a decree in a suit which 
has been compromised. An agreement to 
be bound by the evidence of a witness is not 
an a^eement to compromise. Such a de- 
cree is appealable and cannot be questioned 
by a separate suit. 172 LG 421=1938 
Nag. 64; LL.E. (1940) Nag. 310. But the 
agpreement may amount to an adjustment of 
dispute under O. 23, E. 3, 0. P. Code and 
may create an estoppdi 1937 AX.J.. 1066 
=171 LC. 697=1937 A, 701. Sec. 11 can- . 
not , be construed as meaning that the evi- 
dence given On oath in a proceeding becomes 
automatically conclusive in aU possible pro- 
ceedings in which the subject-matt^ of the 
evidence' given ,on oath may .be involved. It 
-can.'* oifiy be evidence. In*- the proceedijig*,.i& 
‘wliich it 'is" actijaEy ibeing, rebcdy(Sd;. *j In 4 Pi 
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12. If the party or witness refuses to make the oath or solemn affirmation 

in nf . referred to in section 8, he shall not be compelled to 
fusal to oath. ^ ' make it, but the Court shall record, as part of the 

proceedings, the nature of the oath or affirmation 
proposed, the facts that he was asked whether he would make it, and that he 
refused it, together with any reason which he may assign for his refusal. 

V . — Miscetlaneous. 

13. ■ No omission to take any oath or make. any affirmation, no substitution 

„ .. ... of any one for any other of them, and no irregularity 

notSted^y omS whatever, in the fonn in which any one of them is 
of o^th or irregularity, a.uniinisterod, slia.ll invalidato any proceeding or 

render Inadmissible any evidence whatever, in or in 
respect of which such omission,, substitution or irregularity took place, or shall 
affect the obligation of a witness to state the truth, 


application under O. 21, B. 100, G. P. Code, 
for ddivery the respondent diallenged -the 
petitioner to take a, special oath^ and the 
oath having taken the application was 
allowed. The respondent thto filed a ' suit 
under O. 21, B- 103, and the defendant 
(petitioner) pleaded tl^t no suit would lie 
because * of the evidence whicdi he has on 
oath in the proceedings under O. 21, B. 100. 
Eeld, that tiiough l£e suit following the 
order on the claim petition might be a con- 
tinuation of the same -proceedingB for some 
purposes, there was an essentad difference 
between the two; and' unless it was dearly 
present to the minds of the parties that 
the evidence given on oath ‘ in the claim 
petition was in no manner to be challenged 
in or by a subsequent suit it must be held 
that an oath in those proceedings must re- 
late to the claim proceeding themselves and 
to them alone. The bmrden lay on the ap- 
plicant to show that the challenge was in- 
tended’ to have any effect upon any possible 
civil suit which might be filed under B. 103 
of O. 21, .a P. Code, 51 L.W. 449=1940 
Mad. 627= (1940) 1 M,L.jr. 685. 

Sec. 12.^A Court does not act irregularly 
or Illegally in taking into consideration 
plaintiff's refusal to take oath the defen- 
dant agreeing to be bound by it. But no 
weight diquld be attached to plaintiff's re- 
fusal when defendant aliso refuses. 7 -K-L. 
B’. 50=10’ I.C. 472. A mere refnsta to take 
a parHcuktr oath is not sufficient for decid- 
ing the .issue against the- party- refusing it. 
32 I.C..619. Sets 40^ 93 I,C. 830=:1926 0, 
81/. if a party refuses to make the oath, 
the Court has no power to compd him to 
make it. • The duty of the Court is to record 
as part of the proceedings, the nature of the 
oath proposed, the facts that he was asked 
whether he woifid make it and that he re- 
fused it together with any reason which he 
may assign for Ms .refusal. 9 Mys-L-J. 862. 
No .doujbjb refusal to take a Gg)ee!al oath 
is randuet wM<^' the Court ia enticed to con- 
sider along j^yith othjte evidence in the case 
blit the r^usal should not automatically be 
allowed tol, outweigh tte positive evidence 
which has bee^ .Where therefore 

the plaintiff has produced, ^is account .books 
^ defendant '<^d on him to pro- 


duce and he has given .all the evidence ne- 
cessary to support Ms ^e, Ms refusal to 
take a special oath offered by the defendant 
wMch tke plaintiff considered derogatory 
should not be taken as reflecting on the 
truth of Ms claim. 142 I.O. 137=1933 N. 
52. A challenger should not be permitted 
to resile after his offer has been accrated 
by the other party unless good ground is 
shown to the satisfaction of the Court by 
the challenger. Apart from authorities, 
there is no principle of law on wMch an 
agreement can be allowed to be broken vrith 
impunity without any valid reason. 1988 
M.W.N. 110=47 L.W. 453=1938 Mad. 385 
= (1938) 1 M.L.X 368. (43 L.W. 681=1936 

Mad. 406=70 M.L.J. 449 revets^.) Appli- 
cation of see, 12 to the case of (^Uenger, 
would be an extension of the provisions of 
sec. 12 in a' manner wMch is not justifiable. 
Where the challenger who was to Hght Ike 
camphor in accordance with the offer made 
by him, has refused to perform that wMch 
he had undertaken to do, he &ould be taken 
to have waived that condition. The Court 
can order .any Commissioner to light the 
camphor but should see i^t it is ozriu* 
guished by the other party when taking the 
oath. (1938) 1 MX.J. 368. 

Sec, 13. — As to scope of section, see 1938 
M.W.N. 90= (1938) 1 M.L.J*. 289. Sec. 13 
cures the form of the oafh and^ even an efl- 
'tire omission to take the oath, but 
cure the absence of authority in the officer 
administering the oath. 116 I.C. 248=31 
Bom,L.B. 144=30. Cr.L.J. 593=1929 B, 126. 
When a Judge or Magistrate has elected to 
take the statement of a person aa evidence, 
he has no option but to administer ^ther 
’the oatb or affirmation to sudi a person as 
the case may require. The proper course 
in such cases is to record the questions and 
answers put to the vdtness to ascertain 
whether he is competent to’ testify and, if 
the Court comes to the eondusion that he is 
competent, an oath or affirmation should be 
administered. A child is generally compe- 
tent, if he is ■ old enough* to understand that 
it -ought to speak tke truth. 2 L.B.B. 322. 
See ‘oiso 1935 A. 579. As to the effect ' of 
omission to record deposirion as on solemn 
oath or afltanation, see 18 O.W.N. 1323, As 
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Persons 
bound to state 


giving evidence 
'i the truth. 


14. Every person giving etddence on any subject 
before any Court or -person hereby authorized to 
administer oaths and affirmations shall be bound to 
state the truth on such subject. 

• 15. ' [Amendment of Penal Code-j Ss. 178 and 181.] Repealed by Act I of 
1938. 

16. Subject to the provisions of ' sections 3 and 5, no person appointed to 

• rim-' 1 xi. -t. 1 - 1 . a any office shall, before entering on -the execution of 

■ Official oaffis abolished. . ^ ^ 

or to make or subscribe any affirmation or' dedaration whatever. 

SCHEDULE. 

l[RepeaUd by the Repealing Act {XII of 1873).] 


OBSCENE PUBLICATIONS ACT (VIII OF 1925). 

•' [The whole of tins Act was repealed by Act I of 1938.] 


rj 


THE OBSTRUCTIONS IN FAIRWAYS ACT (XVI OF 1881). 
r •. [Rep. in part by Act X of 1914.] 

i V , ' {\SthMarch,\m. 

Art' Act to empower' the Government to remove or destroy obstrucHons in fcAr- 
! ■ • .. lo prevent the creation of such obstructions. 

' Whereas,. it Ls expedient to empower the Govemtnent to remove or dipstroy 
"■PreaniMd ' ' • obstructions to navig^on' in fairways leading to 

• - . ' ^ ports in British India, and to prevent the creation of 

■such obstructions; It is hereby enacted as follows; 

shbrt title called The. Obstructions 

title. mFAiRWAYsAcT,1881;n *' * ♦ -]. 

■ , But nothtrig herein contained shall apply to vessels * [belonging to, or 

•Hred by a contriact made on behalf of, the Crown]. 

2. •' Whenever, in any fairway, leading to any port in British India,- any 
vessel is sunk, stranded or abandoned, or any fishing 
Central Government em- stake, timber or other thing is placed or' left *[*6 

tToTobimcdon TfXiJly: Govemin^t] may, if in its opinion such 

■ • .. “'“8 IS, or IS likely to become, an ohstruction or 

danger to navigation, — 

(a), cause such thing or any part thereof to be removed; or 
nf tiip- irnUi ^ de.scripti6h or so situate that, in the opiiiion 

;4tt AeSS,t dST ’■ “ <»■ 

' n A in-' ' . / Whenever anything is removed under sec- 

■atSTw gSrVcS; •rCinM-Gov.mn^tl b, » 

fed' in ' removing ' ' obstnjc- ^ reasonable sum,- having" regard to all the 

- • ?*'<^«™stances of the case, "for the expenses' incurred 

. in respect of siiiffi removal. . ' 

'Ujg; bbp. ' ■ ' ■ ■ 

'iBepealed by Act X of Ift'M. ' 
sSnbrtiiwtM' by AJO., 1937. ' 

•' aSubstitu-fed by. A;0.. 1937 for 'Goveni- 
ttenr. • .. . - . . 


wh^* if «ie jury .M .a Bessions trial 
are not sworn, the omis^on is, one wbicb 
eould "be 'covered by see. .13. See SO.TI^.B. 

94 aoeonnfdt h» ^^b. 


.^ither an oath nor a affirmation waa adminis- 
ter to a witness that.^cec not render the 

.cUo 1938 Mad. 

Mv 8., H. C. |tep. S95. 
BBC,. io application of .,tbe see- 

I.<3- 1037i=2! 

.qr4-J..?l7;,1939.N.LJ..3d6.. - ... . 

«41=;<3r. 8 .frf 
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■ '•■■■Any dilute arising ccmceming the • amount due under this section, in. 
■L. • rfespect of anything' so removed, shall be decided by 

exposes* concenung sue District Magistrate Or Presidency . Magistrate. 

^ . - having jurisdiction at the place where such thing is, 

t^h' application to Him for that purpose by either of the disputing parties; and 
such, decision shall be ffnal. 

" 4. The ^[C^tml .Government] .shall, whenever an)rthing is' removed’ 

r.# under section 2, publish in the Official Gazette a noti- 

Central Govern-, fication containing, a description ' of such thing, and 
, the time it which and the place from' which the same- 
' ■ ■ whs so removed. , ' * 

.'in S. If, after publishing such notification, such 
.tWng is unclaimed, or 

,if the person claiming the same fmls to pay the amount due for, the said 
esro^ses. and any. customs-duties or, other chmges ' properly incurred by the 
Centred.. Government] in respect thereof. . . 

the "^[Central Government] liiay sell such thii^ by public, auction, .if it .is 
of a perishable nature,, forthwith, and, jf it is not of a perishable nature, at any' 
time not leb than six months after publishing such notification as aforesaid. 

On realizing the proceeds of such sale,, the. amount due for expenses 
o " 4 . 1 ... . charges as aforesaid, tpgeffier with the expenses 

Proceeds how applied. ^ deducted therefrom, and, the 

stiri^us. (if ahy) shall be ^id tO the owner of the thing sold, or if no siich 
person appear and claim such surplus, , shall be held in deposit for payment, 
\rith6ut' interest, to any persoh thereafter establishing' his right to the same : 

Provided that he makes the claim witiun One year from the date of the 
sale. ■ . • 

7., For '^tfie' purposes of ’ this Act,- the • term “vessel” • shall be deemed to 
- include also, every article or thing or collection of 
“Vessel” to include tac- ’things being or forming part of the tackle, equipment, 
kle, cargo, ^ cargo, stores, or balEist of a vessel; and any proceeds 

ar ising from" the sale of a vessel, and of the cargo thereof, or of any other pro- 
perty recoNreted;’ therefrom; shall 1 m regarded as' a common' fund. 

’ ■ 8.- The C^tral Government may,' from time 'to time,’ by notification* m 

the Official Gfizette, make rules to regulate or. pro- 
Power to make rules to hibit, in -any fairway leaffing to a” port in British 
regulate' Md ptohibh’ ’the placing "of fishing stakes, the casting or 

placing .^of obstructions in throwing of ballast, rubbish or any other thing likely 
airways. give* rise to a bank or.' shoal, or the doing of any 

otfcet.stct whidi wili, in *[its] opinion, cause, or be likely to ckuse, obstruction 
or dan^r to.navigatioh. ' ‘ - - • ■ • 

' ■ 9., '.'Vyho^er is guil^ 'bf any act' of omi'ssiOn in' contravention of the rules 
' made under section 8 Wy be fried for such offence in 
", ■ any dfstrief 'dr pferidfency:tbwn in which he is found, 

such'rtilds> ■ • ^ ^ 5 i,ijd shall be punished with impri.Sonment for a term 

whi^ may «tead to 4ix 'inonths, ’of -with fine which may extend to five hundred 
rupees, or with both. • 

■ '’Whenever the maintenahee or ’ereatioh’df ah obstruction in ahy fair- 
r • " 'way, lias'b’ecome lawful by long usage or' othe'rWise; 
.''Ojm^nsatioii payable-' 'in ^ 'and such obstnictiofi' is removed or destroyed under 
iartain tSsesr-jEdrr'-dainw®.*- section 2, or its creation '.is regulated or prdiibited 
caused.under this Act. -under secti(Mi-8, any-pwson- having a right' to main- 

I f,, ; ■ ■ ■ ■ ' ' .. ' . ^ 

/r .i'' J|®&. BEF. ■' ' ■"Bomtey-'E: and O. '■ ' “ ' 

• by s Substituted for’ "his” by AXX,' IdST.'-' 

AO 1937- ' •*' ^ 

*2 For such nSlEfcalSbii (dj foi^r Madras, " Sec. 10 . — See the Land AeqnisitiQn 

Madias B. and O; (8) for Braabay, m (I of 1894). ,'J.A vi, Tct'.: .- . : 
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tain, or create ^ch obstruction shall be entitled to receive 

Government], rraswiable compensation for any damage caused to .him by such 

removal, destruction, regulation or prohibition, tJ,A 

Every, dispute arising concerning the right to ^ch compensation, or the 
amount tiiereof, shall be determined according to the kw for “ 

force relating to like disputes in the case of land needed for pubhc purposes and 
not othervdse: and for the purposes of such law the^ fairway from or in which 
such obstruction was removed or destroyed, or in which its creation was 
tedor- prohibited, shall be- deemed to be a part of the presidency-town or distnct 
in- wluch the- port- to whidi such fairway leads is situate. _ t> i. 

11 Whenever" any obstruction in a fairway leading to a port m Bnosh 
■ India has been removed or destroyed or whenever 

the creation of any such obstruction has been regula- 
ted or prohibited, by an order of the Central Govern- 
ment or a Provincial Government, previous to the 
passing of tWs Act, such removal, destruction, r^jula- 
tion or prohibition shall be deemed to have been 


Certain action of the Go- 
vernment prjBvious, to lo- 
sing 'of this Act be, deemed 
to have bfeen' taken here- 
under. 

effected under this Act. 


12. Nothing herein contained shall be denned 
to prevent the exerdse by the ‘[Central Govern- 
ment] of • any other powers possessed by it in this 
. - behalf. 

All -references in tiiis Act to the, (^tral Government shall, in 
' relation to ■ fairways in inland waterways, be con- 
Agpliaition to fairways as references, to the Provincial Government 

concerned.] 


Saving of other powers 
possessed by .Central Gov- 
ernment. 


*.{13. 


in inland waterways. 


OFFENCES ON SHIPS AND AIRCBAFT ACT (IV OF 1940). 
[Repealed by Act VI of 


THE OFFICIAL GAZETTES ACT (XXXI OF 1863): 

N.B. — ^This Act has been declared to have ceased to have effect by the 
Govemm^t of India "(Adaptation of Indian Laws) Order, 1937 and has also 
been expressly repealed by Act I of 1938. 

THE INDIAN OFFICIAL SECRETS ACT (XIX OF 1923).* 


Year 

No. 

1 

Short title. 

' Amendments. 

a 

igas 

j ' XIX 

1 The Icdian Official Secrets Act, 

Repealed in part XII of 1927 ; 

' igas- 

see Act XXIV of 1939 . 


[2itdAprU,192i. 

■An Act to- consolidate and amend the, Law in British India relating to offidcd 
secrets. 

- ‘ - Whebeas the law in British India relating fp official secrets is at present 

ContdnM in two Acts of the Govemor-Gdieral in Council, namdy, the Indian 
Official' Secrets Act, "1889, and the Indian Offidal Secrets (Amendment) Act, 
1904, 'and one Statute of Parliament, namdy, the Official Secrets .Act, 1911 ; and 


LEG. REF. - 

iSabatitnted for 'Seeretaijr of State for 
Xndia in C(mndP'by-AsO;i'1997. " 
aSnbstituted f0r--"6ovenijneirt^ by A.O., 

m,7. ■ ■ ■ ■-• 

aljuerted by A.O., 1937. 


4Substitated for ‘Seeratary of State for 
aee 6<uette of InSU, 1913, Pt. V. p. 810; 
fbr Beport of Sdeet ' Comadttee, ' tee tbUL, 
1923y Pt. y, p. 61. 

'«SalwtltBted by A.O., 3987, - 
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Whereas the Official Secrets Act, 1911, has been amended by the Official- 
Secrets Act, 1920, wEich statute applies to the United Kingdom and to certain 
British possessions, but not to British India; and 

* Whereas it is expedient that the law relating to official secrets in British 
India should be consolidated and amended; 

It is hereby enacted as follows: — 

Short title, extent and 1. (X) This Act may be called • The liTDiAN 
application. ’ ' OFFICIAL Secrets Act, 1923. 

(2) It extends to the whole of British India, and applies also — 

(а) to all subjects of His Majesty and servants of the Crown within 
^[aiiy Indian State] ; and 

(б) to all Indian subjects of His Majesty without and beyond British 

lidia. 


D finif unless there is anything repug- 

^ nant in the subject or context, — ‘ 

(1) any reference to a place belonging to His Majesty includes a place 

occupied by any department of the Government, whether the place is or is not 
actually vested in His -Majesty; ' 

*[(1-A) Reference to a department of the Government include the 
departments ' of any Government in British India and any ’ department of the 
Crown Representative, and include also the Federal Railway Authority;] 

(2) ^pressionS referring to communicating' or receiving include any 
communicating or receiving, whether in whole or in part, and whether the 
sketch, plan, model, article, note, document, or information itself or the sub- 
stance,' effect or description thereof only be communicated or received; expres- 
sions referring to obtaining or retaining any sketch, plan, model, article, note or 
document, include the copying or causing to be copied of the whole or- any part 
of any sketch, plan, model, article, note or document; and expressions referring 
to the communication of any sketch, plan, model, article, note or document in- 
clude the transfer or transmission of the sketch, plan, model, article, notei or 
document; 


(3) ^'document” includes part of a document; 


(4) "model” includes design,, pattern and specimen; 

(5) "munitions of war” includes the whole or any of any ship, sub- 
marine, aircraft, tank or similar engine, arms and ammunition, torpedo, or mine 
intended or adopted for use in war, and any other article, material, or device, 
whetiber actual or proposed, intended for such use; 

(6) "Office under His Majesty” includes any office or employmenf in or 
under any department of the Government or of the Government of the' United 
Kingdom or of any British possession; 

(7) "photograph” includes an undeveloped film or plate ; 

(8) "prohibited place” means — 

(a) any work of defence, arsenal, naval, military, or air force establish- 
ment or station, mine; minefield camp, ship or aircraft belonging to, or occupied 
by or on behalf of. His Majesty, any military telegraph or telephone so belong- 
.ing or occupied, any wireless or signal station or office so belonging or occupied 
and any factory, dockyard or other place so belonging or occupied and used for 
the purpose of building, repairing, maldng or storing any munitions of war, or 
any sketches, plans, model or documents relating thereto, or for the purpose 
of 'getting any metals, oil or minerals of use in time of war; 

(by any place. not belonging to His Majesty where any munitions of war 


ilgluhstituted by A.O., 1937. 

9 Sub-sec. (1-A) of sec. 2 inserted by A.O., 
A»37. , . ^ • 

2. — 0/, sec. 12, I sad 2 Gap, V, c. 28. 

> 2j, OUr ^ 

(XC 132 


11 Gteo. V, c. 75. 

Sue. 2, Oil. (8).-r€fA sec. 3 of 1 and 2 
Qeo, V, c.. 28. . , , . 

Cl. f8) (o).i— C/. sec, 19 of 19 and 11 iffeo. 
V, c. 76. 

£Sl. (8) (b).— IJf. ’sec. 3 of 1 aijid 2 Geo, 
V, e. 38. . . 
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or any dcetdies, modds, pkcns, or ddcuinents relating thereto,’ are beinfg made, 
repaired, gotten or stored tinder contract with, or with any person’ on behalf- of;‘ 
His Majesty, or otherwise on behalf of His Majesty; 

(c) any place belonging to or used for the purpose- of His Majesty’ which 
is for the time being declared by the Central Government, by notification in the’ 
Ofildal Gazette, to ^ a prohibited place for the purposes of this Act on the 
ground that information with respect thereto, or .damage thereto, would" be use- 
ful to an enemy, and to which a. copy of the notification in reject thereof has- 
been affixed in English and in the Vernacular of the locality; 

" ; ■ (d)' any railway, road, way or Channel, or .other means of communica- 
tion by land or water (including any works or structures being part tiiereof or’ 
ccairieded' therewith), or any pkce used'for gas, water of dectridty virorks or 
other works for purposes of a public character, or any place where any rntfui-s 
tiong of war or any ‘sketches, models, plans,' or 'documents relating thereto,, Rre 
bdng mtde, repaired, or stored otherwise than on behalf of His Majesty, which 
te for the time being declared by the Central Government, by notification in the 
Gffidal - Gazette to be a prohibited place for the purposes of tWs Act on .'the? 
ground that information with respect thereto, or the dedruction' or obstruCtibtf 
thtt-eof, or "interference 'therewith, w<wld be useful to an enany, anfd to Which a 
copy of the notification in respect thereof has been affixed in English and in the 
vernacular of the locality; ■ 

(9) “sketch” indudes ■ any photograph or otiier mode of representing any 

p^ce’ Of thing; and ' • 

(10) “Superintendent of Police” includes any police-officer of’ a like ’or 
superior ’rank, and any pdson upon whom the powers of- a'superintendesit 
Police'- are' for the purposes of this Act conferred by "the’ Central Gcfvemmenfc 


; Penalties 'for ’spying:- • • '-'.- .f' /I) « any person' for ^y purpo^ft' pr^jiidi- 
. , . ® cial to the safety or interests of the. staterr- . » 

(a) approaches, inspects, passes over or is in the vicinity of,. or.^ters 

any prohibited place; or ^ ' 

(b) makes any sketch, plan, model, or note which, is calculated \fo be or 
niight-rbe.or is intended to.be, directly or indirectly, useful to an enemy; or. 

(c) obtains, collects^ records or publishes Or communicates to 'any other 
pei^on any secret official' code 'or pass word, or atny sketdi,'plan; model,, article 
or note or other document or information which is cialculated to be or might be 
"or is intended to be, directly or indirectly, useful to an enemy;* ' * 

he shall be punishable with imprisonment for a term whi^ may extend, 
where the offence is ..committed in relation to smy work of defence, ’ arsenal, 
naval, military or air force establishment or station, .mine, minefield, factory, 
dpckj^rd, carnp, ship or aircraft or otherwise in relation to the naval,' military 
or air force affairs of His Majesty or. in ’relation to any secret official code, to 
foujrteen years and in other cases to three years. 

' ' , . (2) On* 3- prosecution for an offence -punishable -under this section ydtli 

jniprisonment for a term which may extend to ’/fourteen years it shall not 'be 
,necessaiy to.show that the. accused person was gtdlty of aiiy,.partic^Iar act^teiij^- 


the circumstances. of the case or his. conduct or his known cha!racter as, proVcid, 'it 
appears that, his purpose was a purpose prejudicial to the safety bf interests ’of 
the State; and if any sketch,^ plan, model, article, note, document of infonnation 


LEG. BEP. 

I’WorSs . by . any Local 
omitted by A.O.,. 1937.' 


Government” c. 28, 


Sec.. .3.— <7/. wc. i of’ .i and i’ V, 
3 AND 4: Case-law.— T he 


’• « ^ ^ Goveriunent' Department 

Sua 2, (X (9).-^. see. 13 of .J.and^ 2 u tion .pappab may .be an oftenca.. npd«3^e 
Geo. V,e. 28. Indian gffidal' Se<^et8 Acfi. I* LJBJft/'lis. 

I-' o 
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Communications with 
foreign agents, to 'be cvi- 
.dence of commission • . pf 
certain offences.. 


relating to x>r used in any prohibited place, or relating to anything in siich a place, 
or any secret official code or pass word is made, obtained, collected, recorded; pub- 
lished or communicated by any person other than a person acting under lawful 
authority, and from the circumstances of the case or his conduct or his known 
character as proved it appears that his purpose was a purpose prejudicial to the 
safety or- interests of the State, such sketch, plan, model, article, note, document 
or information shall be presumed to have been made, obtained, collected, recorded', 
published or communicated for a purpose prejudicial to the safely or interests di 
tte'State. ■ ' 

4. (1) In any proceedings against a person for jan offence under section 
3, the fact that he has been in 'communication with, or 
attempted to" communicate with, a foreign agent, whe- 
ther within or without British India, shall be relevant 
for the purposes of proving that has, for'a‘puipost 

^ "prejudicial to the * safety' or interests of thfe State, 
obtained or attempted to oDtain information which is calculated to be pi* might 
be, or is intended to be, directly or indirectly, useful to an enemy." 

(2) For the purpose of this section, but without prejudice to thfe getiftra- 
Kty of the foregoing provision; — 

' (a) a' person may be presumed to have been in communication With' a 

foreign agent if — 

■* ’ (i) he has, either within or without British India, visits* the address- of 

a foreign agent, or consorted or associated with a foreign agent, of 

■* * (ii) eithef within or without British India, the* name or address of, or 
any dthOr' information r^rdifig, a foreign agent has been found in his posses- 
sion, or has been obtained by him from any other person; . * " ' , 

‘ (b) the expression "foreign agmt" includes any* person .who is- or^has 
been or in respect of whom' it appears that there are reasonable grounds for 
suspecting him* df being or'hstving been employed by a foreign power j, eitjief 
directly or indirectly, f dr the purpose of committing an act, either within' or with- 
'6ut British India, prejudicial to the safety or interests of the State, or ^ who 
hks of is reasonably suspected’ of having, either within or without British India, 
committed,' or attempted to commit, such an act in the interests of a foreign 
power; 

‘ (c?) any address, whether within or without British India; in respect of 
which it appears that there are reasonable grounds for suspecting it of b^ing an 
address used for the receipt of communications intended for a foreign agent; or 
any -address at which a foreign agent resides,- or to which he resorts f6r the pur- 
-pose of giving or recdving communications', ^or at which he- carries on any busi- 
ness, may be presumed to be the address of a foreign agent, and communications 
-addressed to such an address to be. communications with a' foreign agent/ 

5. (1) If any person having in his possession dr control any secret 'official 

.... * code dr pass word or any sketch, plan, model, article, 
dote, document or information' which relates to ’or is 
/! . -jjj ^ prohibited place' or relates to anything in 

’such' a place, or which Has been made dr obtained in contravention of this Act, 
< or which has" been* entrusted in confidence to him by any * person holding -office 
under His Majesty, or which he has obtained of to which he' has' had access 
owing-to his position as a pdrsoh who holds or has b'eld office tinder HfJs Majesty 
or as- a person who holds or has held a contract made^ on behalf of His Majesty, 
•^w^as. a person who is or has been employed under a person who' holds of has 
>,fceld‘f such an office or contract, — . „ . / ' 

'* • wilfully communicates the cdde of pass word, sketdi, 'pl^, model, 
article, note, document: or information rto/ahy person- other* than .a. person to 


" siEc; u,/^;*'8ec; 2 of 10 Vna 11 v, 
0. 75. . 
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whom he is authorized to communicate it, or a Court of Justice or a person to 
whom it is, in the interests of the State, his duty to communicate it; or * - • 
(b) uses the information in his possession for the benefit of any foreign 
power or in any other manner prejudicial to the safety of the State; or ^ 

(r); retains the sketch, plan, model, article, note or document in his 
session or control when he has no right to retain it, or when it is contrary to 
his duty to retain it, or wilfully fails to comply with all directions issued, by taw- 
■ful authority with regard to the return or disposal thereof ; or ' 

(d) fails to take reasonable care of, or so conducts himself as to endanger 
the safety of, the.^etch, plan, model, article, note, document, secret official code 
or pass word or information ; ' 

he shall be guilty of an offence under this section. 

(2) If any person voluntarily receives any secret official code or pass 
word or any sketch, plan, model, article, note, document or information knowing 
or having reasonable ground to believe, at the time when he receives.it, that the 
code, pass word, sketch, plan, model, article, note, document, -or information is 
communicated in contravention of this Act, he shall be guilty of an offence under 
this section. 

(3) If any person having in his possession- or control any sketch,' plan, 
model, article, note, document or information, which relates to munitiotis of war, 
communicates it, directly or indirectly, to any foreign power or in any. other 
manner prejudicial to the safety' or interests of the State, he shall be guilty of 
an offence under this section. 


(4) A person guilty of 'an offence under this section shall be punishable 
with imprisonment for a term which may extend to. two years, or with fine, or 
with both. 


• Unauthorised' use of uni- . 8- .(1) K any persdn for tihe purifose 6f g^n- 

forms; faisffication of re- tng admssion or of assistii^g any other person to gain 
•po^ for*ery< personation, a(hnission to a prohibited place or for any otiber pnr- 
and false documents. po^ prejufidal to the safety of the Stat^ 

(а) uses or wears, ^ ’mthout lawful authority, any naval, iniUtary, 'air 
force, police or other official uniform, or any uniform so nearly resembling the 
same^ as to be calculated to deceive, or'falsdy represents himself to be a pesrson 
who is or has been entitled to use or wear any such uniform ; or 

(б) orallv, or in writing in any declaration or application, or in any 

document signed by him or on his behalf, knowingly makes or connives at the 
making of any false statement or any omission ; or • 

(c) fo^es, alters, or tampers lirith any passport or any naval, military, 
air force, police, or official pass, permit, certificate, licence, or other docume&t 
of a similar character (hereinafter in ffiis section referred to as an official do.cii- 
m«rt), or knowingly uses or has in his possession any such forged, altered, or 
irr^fular official document ; or 

. . personates, or falsely represents himsdf to be, a person holding, or 

in the mplo 3 rment of a person holding, office imder His Majesty, or to be or 
not to be a person to whera an official document or secret officid code or pass 
word has been duly issued or communicated, or with intent to obtain an official 
docummt, secret official code or pass word, whether for him.seif of any oAer 

personknowmgly makes any false statement; or 

(€) uses, or has in his possession or under his control without the autho- 
rity of the departmmt of the Government or ffie authbrify concerned, any die. 
seal or stamp of or belonging to. or used, made or provided bv.- any departiiient 
of the (^vernment, or by any diplomatic, naval, military, or air fbree authority 
appointed by or acting under the authority of His Majesty -or any die seal or 


SBC. R On jfl) (6)- Of sec. 2 (l) of 10 . 11 Geo. Vy c. 76. ~ 
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so nearly resrabling any such die, seal or stamp, as to be calculated to 
deceive, or counterfeits any such die, seal or stamp, or Imowingly uses, or has in 
ms.^ss^sion or under his control, any such counterfeited die, seal or stamp; 
ne shall be guilty of an offence under this section, 

{ 2 ) If any person for any purpose prejudicial to the safety of the State — 

(o) retains an]?- official document, whether or not completed or issued for 
use, wh^ he has no right to retain it, or when it is contrary to Hs duty to retain 
1^ or wilfully fails to comply with any directions issued by any department of 
the Government or any person authorised by such department with regard to the 
return or disposal thereof ; or 

^ (6) dlows any other person to have possessimi of any official document 

issued for his use alcoie, or communicates any secret. official code or pass word so 
issued, or, -without lawful authority or excuse, has in his possession any offidal 
document or secret official code or pass word issued for the use of some person 
offier than hinuelf, or, on obtainin|; possession of any official document by fin- 
ding or otherwise, wilfully fails to restore it to the person or authority by whom 
or for whose use it was issued, or to a police officer ; or 

without lawful authority or excuse, manufactures or sells, or has in 
his possession for sak, any such die, seal or stamp as aforesaid; 
he shall be guilty of an offence under this section. 

. ^ person guilty of an offence under this section shall be punishable 

with imprisonment for a term which may extend to two years, or -with fine or 
with both. 

(4) The provisions of sub-section (2) of section 3 shall apply, for the 
purpose of proving a purpose prejudicial to the safety of the State, t<> any pro- 
secution for an offence mder this section relating to the naval, military or air 
force affairs of His Majesty, or to any secret offidal code in likq manner as 
tiity apply, for the purpose of proving a purpose prejudicial to the safety or 
• interests of the State, to prosecutions for offences punishable under that section 
with imprisomnent for a term which may extend to fourteen years. 

7. (1) No person in the -vicinity of any prohibited place shall obstruct, 
knowingly mskad or otherwise interfere -mth or 

officers impede, any' police-officer, or any member of His 
members Majesty’s forces engaged on guard, sentry, patrol, or 
other similar duty in relaticm to the prohilnted place. 

(2) If any person acts in contravention of the provisions of this section, 
he shall be punishable with imprisonment which may extend to two years, or with 
fine, or -with both. 

8. {1) It shall be the duty of every person to demand to a 

• Superintendoit of Police, or other police-officer not 
_ Duty of pving informa- below the rank of Inspector, empoweVed by an 
tion as to commission of Inspector-General or Commissioner of Police in this 
° behalf, or to any member of His Majesty’s forces 

engaged on guard, sentry, patrol, or other similar duty, any information in his 
power relating to an offence or suspected offence under section 3 or under sec- 
tion 3 read with section 9 and, if so required, and upon tender of his reason- 
able expenses, to attend at such reasonable time and place as may be specified 
for the purpose of furnishing such information. 

' ■ (2) If any person fails to ^ve any- Such information or to attend as afore* 
smd,' be wall be punishable with imprisonment which may extend to two years, 
or with fine, or with both. 


Interfering with 
of the police or 
of His Majesty’s 


‘oi*io Q«o.' y, 

c. 76. ' • 


.Seu, see. 6 Of 10 a^d 11 Cteo- 

ei 75. - -j. . 
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9 Anv Berson. who attempts to commit or abets the comtmssion of ro 
• ■ ^ ^ offence under this Act shall be punishable with the 

Attempts, incitements, etc. punishment, and be liable to be proceeded against 

in the same manner as if he had committed such offence. 

10. (1) If any person .knowingly harbours any person whom he knows or 

has reasonable grounds for supposing to be a person 
Penalty for harbouring }g about to commit or who has committed an 

spies. • offence under section 3 or under section 3 read wiA 

section 9 or knowingly permits to meet or assemble in any premises in ms 
occupation or under his control any such persons, he shall be guilty of an offence 
under this section, 

(2) It shall be the duty of every person having harboured any such per- 
son as aforesaid, or permitted to meet or assemble in any premises in his occu- 
pation or under his control any such persons as aforesaid, to give on demand 
to a .Superintendent- .of Police or other police-officer not below the rank of Ins- 
pector empowered by an Inspector-General or Commissioner of Police in this 
behalf, any information in his power relating to any such person or person^ and 
if any person fails to pve any such information, he shall be guilty of an offence 

under this section.' ^ . , « , • 

(3) A person guilty of an offence under this section shall* be punishable 
with imprisonment for a term which may extend to one year, or with fine or 

with both. - • . ' - 4 f. 

IJ. (l)*If a Presidency Magistrate, Magistrate of. the first class or sub^ 
divisional Mapstrate is satisfied by information on 
Search warrants. ihtvt is reasoiiable ground for suspecting 

that' an offence und^ this Act has been or is about to be committed^ he may 
grant a search warrant authorising any Police officer named therein, not being 
below the rank of an officer-in-charge of a police station, to enter at any timt 
any premises or place named in the warrant,, if necessary, by force, and to 
search the premises or place and every person found th^dn, and to sei^e any 
sketch, plan, model, article,' note or document, or anything of a like nature, or 
anything which is evidence of an offence under this Act having been or being 
about to be committed which he may find on the premisesi or place or any such 
person, and with regard to or in connection with which he has reasonable ground 
for suspecting that an offence under this ''Act has been or is about to be com- 
mitted. 

(2) Where it appears to a police-officer, not being below the rank of 
Superintendent, that the case is one of great emergency, and that in the interest 
of the state immediate action is necessary, he may by a written order under his 
hand give to any police-officer the like authority as may be given by the warrant 
of a Magistrate under this section. 

(3) Where action has been taken by a police-officer tinder sub-section 
(2) he shall, as soon as may be, report such action, in a Presidency town to the 
Chief, Presidency Magistrate, and outside such tbwn to the District or Sub-divi- 
sional Magistrate. 

- ta a-. God. ot 

(a) jm offence punishable under section 3 or under section. 3- read with 
section 9 with imprisonment “Jor a term which may extend.. to fouifteeri' years 
shall be a cognizable and non-bailable offence; 


Sec. 9-— <7/. eec. 7 10 and 11 Geo. V, 

c; 75. ■ . 

' Sec. 10.— 6/. ^ 7 of 1 and 2 Geo. T, 
c. 28. 

Sec. JLl.— sec. 9 of .l and, 2 Geo. 

' Sec. 8ia<s."l6,of '-randTa’ Goo. V, 

c. 28. * 


. "Sec. 12 of the Indian Official 

Secrets Act, 1923, shall .have effect as if 
after danse (a) the following clause had- 
been inserted: — ^Namdy ‘(aa) an offence 
under sec. 5 shall be a cognisable and n on- 
bailable offence’. > (See Orffiijanee of 

1942, d.S"" .....v : ^ 
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(1) ’ an offence under clause (o) of sub-section (1) of section 6 shall be a 
, cpgtiizable .and bailable offence ; and 

(c) every ^ otlier offence under this Act shall be a non-cc^izable arid 
bailable offence, in respect of which a warrant of arrest shall ordinarily issue in 
the first instance. 

13. (1) No Court (other than that of a Magistrate of the first class speci- 

ally empowered in this behalf by the .^[appropriate 
Restriction .on trial of Government] ) which is inferior to that of a District or 
■offences. Presidency Magistrate shall tiy any offence under 

this Act. 

(2) 'K any person under trial before a Magistrate for an offence under 
this Act at any time before a charge is framed claims to be tried by the Court 
of Session, the Magistrate shall, if he does not discharge the accused, commit 
the case for trial by that Court, notwithstanding that it is not a case exclusively 
triable by that Court 

(3) No Court shall take cbgnizance of any offence under this Act unless 
, upon complaint made by order of, or under aufhority from, the “[appropriate Gq- 
. ydiimentj •[* * *] or some officer empowered by the “[appropriate Govern- 
ment'], in this behalf: 

• ' ■ -Provided diat a person charged with such an offence may be arrested, or 

i warrant for his' arrest may be issued and executed, and any sudi person may 
be remwded in custody or on bail, notwithstanding that such complaint has. not 
been m^de, but no furaer or other proceedings shall be taken until such cmn- 
plaint has been made. ■ .' . 

, . (4) For the purposes of the trial of a person for an offence under this 
'Act, the offence may be deemed to have been committed eiffier at the place in 
which the same actually was committed or at any. place in British India in which 
the offender may be found. 

■■ ' •■*[(5) In ffiis section, the appropriate Government means — 

. . (o) in relation to any offences tmder section. 5 not connected^ with a 
prohibited .place or -with a foreign power, the Provincial Government; apd 

(&) in relation to any offier offence, the Central Government.] 

14. In addition and ■without prejudice to any powers which a Court may 

, . possess to order the exclusicm of the public from a^iy 

Exdasion of public from proceedings, if, in the course of,proceedit^s before a 
proceedmgfs. Court agpinst any person for an offence under tlus 

Act or. the proceedings on appeal, or in the course of the trial of a person, 

'this Act, application is made .by the prosecution, on the ground that the publi- 
cation of any evidence td'be given bf of any statem^it t6 be made in the course 
of the proceedings wotdd be prejudicial to the , safety of the State, that all or 
any portion of the public, shall be excluded during .any part of the hearing, 'the 
(^urt.may make an order to that effect, but the passing of sentence sM lu 
'case tike place in public: ' ' 

15. 'Where the person guilty of an offence under this Act is a company Of 

' corporation, every, ffirfector- and officer of the company 

Offences by comipanies, or corporation •with whose knowledge and; co^wt ffie 
etc. offence was ■ committed shall be guilty of the nke 

: Otoe. ’ ■ ^ - ' ' ' • 

'■ Reperi's. '' ‘ 16:- [RepeaiedhyAct XII of 1927.i] .■>' 


Uea. EBP. ‘ . 

•’ iSabstitated for ^Local Government' by 
'i,0., 1937. 

sSubetitoted for • • Hlovemor-Generail' in 
C&uneil, by iMA. - ■ ■ 

OoneRunenP' omitted 
•bylWA-- ■.. - .>■ •••• — -■: 


4 Sub-sec. (5) ‘ of sec. 18 inserted . bf 
'A.O., 1937. • . • ' , 

. tW 13.-<7A sec. 10 (3) of l' and- 8 Geo. 
V, c. 28. ■ ■,■■■•-. 

SJic. 18 (3).— <7/. sec, $ Of 1 -'llW- S .G«o. \ 
asi... ■ ' ■-•- V-' ‘ -• ■- •>.••• 
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THE OPIUM ACT (I OF 1878).* 

.\A.et of the Cfovemor-G^neral in Council tmended in its application to the 
Pwnjalb and the North-West Frontier Province], 


Year. 

No. ■ 1 

Short title. 

Where in force. 

Effect of Subsequent 
Legislation. 

1878 

I 

Ihe Opium Act, 1878. 

Punjab and the North-West 
Frontier Province. 

Repealed in part by Act 
IV of 1884. 

,, and 

amended by Act XII 
of 1891. • 

Amend^ ‘ by Act 

XXXVIII ofigaoand 
Act 11 of 1930, Sch. II. 
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Preamble!. 
Short title. 


[9m January, 1878. 

An Act to amend the lam relating to opinm. 

Whereas it is ^edient to amend the law re* 
lating to opiim; It is hereby enacted, as follows: — 

1. This Act may be called The Opium Act, 
1878. 

It shall extend to such loeal areas* as thei *[Frovin<nal Govenunent] may, 
Local extent. ^7 notification in the Official Gazette, from time to 

time direct; 

And it shall come into foirce in each of such areas on such day as the 
Commencement. [Provincial Government] in like maimer directs in 

this behalf. 

the Goeette of India to the Punjab, from 
l«t AprU, 1880, fee ibid., 1880, Pt. I, p. 16. 

8 Subsituted for 'GoTetnor-Qeneral in 
OomieUt 1^ A.O., 1»37. ■ 


. : . - • LliG. 1^, 

1 Por the Statemeut of Objecta and Sea- 
tons, tiM Gaeette of India, 1877, Pt. V, ,. 
65^,-' for ProjeediMa.lB OounciL. aee 

m «a, vm 

alt lw«' been 'ejctended bgTnoll^tiat. in 


sions of Abkari and C^um Acts ar^:;^ vig* 
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2. [Bepeal and antfindment of enaotmerds] Bep, by the Amend'mg Act, 
1891 (XII of 1891), and the' Amending Act, 1894 (IF of 1894). 

Ittterpretatioii ^ something re- 

pugnant in the subject or context, — 

^ [‘opium’ means— 

(t) the capsules of the poppy (Popaver somnifemm h.) ; 

(ti) the spontaneously coa^ated juice of such capsules which has not 
been submitted to any manipulations other than those necessary for packing and 
transport; and 

(Hi) any mixture, with or without neutral materials, of any of the above 
forms of opium, 

but does not include any preparation containing not more than 0.2 per 
cent, of morphine, or a manufactured <hrug as defined in section 2 of the Dan- 
gerous Di-ugs Act, 1930] ; 

“Magistrate” means, in the Presiden(gr-towns> a Presidency Magistrate; 
and elsewhere, a Magistrate of the first class or (when specially empowered by 
the Provincial Qovemment to try cases under Ihis Act) a Magistrate of the 
second class: 


LEG. REF. 

1 Substituted by Act n of 1930, Seh. n. 


tended nuu-ely to protect tbs public revenue 
but are bas^ on public policy. 35 M. 582 
=21 Mi.J. 425. 

OpIDM Ot&ES — ^UNPOI! SBVXBITy OF SEN' 

TiDNGE — ^M easure of reward. — iBfiwcirds in 
opium ^ cases should not, in the absence of 
oxceiitional circumstances, usually exceed 
Rs. 5 for each J tola of opium found. Magis- 
rmtes should be cai'eful so to limit a re- 
ward as to leave no doubt tliat be 

paid out of the fine and value of the opium 
combined. L,B.R. (1872-1892) 568. In 

dealing with opium cases the Courts must 
be guided by sound piineiples, and must 
not, by the impjisition of ruinous fines for 
petty ofifences, render the administration of 
the law unbearable. Rewards in such cases 
must be regulated by the quantity discover- 
ed and tlie amount of the fine which it is 
reasonable to injSict. L.B.R. (1872-1892) 
567. 

iln agent employed by a farmer or mono- 
poly of drugs under an agreement to sell 
drugs at a particular shop for the master 
does not require any licence, his acts being 
thosevof the master are perfectly legal. 105 
P.R. 1883. But see also 114 P.B. 1881. 

Sec. 3 : [j&r. B . — See also notes under 

secs. 4 and 9.] * Morphia is an alkaloid pre- 
pai’ed from the poppy and is an intoxicating 
drug and comes within the definition of 
opium. 3 L. 230=23 Cr.L.J', 580=68 I.C. 
612, dissenting from 1 L, 443 =59 I.C, 40= 
22 ,,Cr.L.J. 8. , Opium includes chandu. 22 
P.R. 1890 (Or.) and also BhondiJea Bhusa, 
1936 Nag, 240. *'Opium” as defined in see. 
3 does not include opium prepared or in 
copse of preparation such as beinsi and 
beinclii. Hence a person in possession of 
both beinsi and beinehi is not grdlty under 
sec. 9 but U guilty under sec. 10 (b), Dan- 
gerous Drugs Act. 11 R. 436=145 I.C. 
825—1933 R. 258. As to mjbddat^ see 13 
O.L.R. 336. As to beinehi or refuse of the 
opium pipe being opium, see (1872- 

Cr. C M.-I— 133 


1892) 617, See also 1933 R. 258 j 171 1.0* 
694=A.I.R. 1937 Rang. 346. 

J uRisDiOTioN— Magistrate.— The word 

^*specially” in sec. 3 is used in speaking of 
individuals and in contrast with the word 
•generally*. When by a notification of the 
Government, a class of ofilcials is invested 
wth power to try certain offences, such offi- 
cials are only ^generally empowered’. Per 
Seshagiri Aiyar,J . — iPhe notification em- 
powering all Second Class Magistrates to 
try such offences is vMra vires of the powers 
given by the Act, as its effect is to enlarge 
the defiziition of Magistrate as given there- 
in- 2 L.W. 233=16 Cr.L.J, 268= 
28 I.C. 156. Where a Government notifi- 
cation empowers Second Class Magistrates 
of a particular locality mentioned in a list 
appended to it, to try cases under the 
Opium Act, that meets the requirements of 
sec. 3. 24 Cr.L.J-. 846=74 I.C. 958=1924 
M. 266. A Second Class Magistrate cannot 
refuse to take up a case of importing opium 
into British India without a licence, al- 
though empowered, under sec. 191, Cr. P.* 
Code and sec. 3 of the Opium Act, to take 
cognizance of the offence and try the case, 
merely on the ground that the gravity of 
the offence required severer punishment than 
he was competent to infiict. Rat. 375. If 
the goods , once come across the border 
of the British territoiy into such territory, 
if they come for and on account of the ac- 
cussed witli his consent — let alone his pro- 
curement — ^the offence of 'importing” is 
compete. Where the accused, a native of 
Assam, went to Gooch Beliar and posted a 
parcel of opium ostensibly to a friend of 
his in Assam, but in effect to himself, held, 
tliat the accused was guilty of having *m- 
gortedf opium, though he may also have 
been the person who 'exported’ it from the 
foreign territory. 36 O.W.N. 456=59 0. 

1065=136 I.C. 137=33 Cr.L.J. 267= 
1982 C. 465. The accused, having a licence 
for possession of opium as a? m^cal prac- 
titioner limited to one seer, or eiglit palams, 
sent his Servants to another place to buy 
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^[‘Import’ means to import inter-provineially, as defined in clause (j) of 
section 2 of ^e Dangerous Drugs Act, 1930] ; 

^[^Expoxt’ means to e:q>ort inter-provincially, as defined in clause (Z) of 
section 2 of the Dangerous Drugs Act, 1930; and] 

'‘Transport” means to remove from one place to another within the terri- 
tories administered by the same Provneial Government; 

; . .^[‘.Sale’ does not include sales for export across customs frontiers as 

de^ed by the Central Government, and ‘sell’ shall be construed accordingly.] 
T> ^ ^ Except as permitted by this Act, or by any 

^ othei' enactment relating to opium for the time being 
of opium. ' m force, or by rules framed imder this Act or under 

^ any such enactment, no one diall — 


' ^ -LEG. REF. - 

i Substituted by Act II of 1930, Sell, 
sluserted by A.O., 1937. 


fouT'p^ms of opium from a licked vendor 
of ^ opium. The servant - purchased t}ie 
opium and took it to the accused at Madras. 
JECeld, that the accused was guilty of the 
offence of transporting by siding 

his sei*vant to bring opium to Madias, which 
TOs illegal, except Buies Vm to 

2III of the Opium Act, and the licence, 
which the accused held, did not authorise 
such transport either esoressly or impliedly. 

834'/Sfee cOso 13 P.B. 
1884 (Or.), ©iwere.— -Whether, if the ac- 
cused had carried the opium hi-mgai-P the 
licence to possess the opium would neces- 
torily imply a right to transport it with 
^ and so override the prohibition of 
transport. 13 M, 191. 

Secs. 4 and 9: Selling moke oihan two 
TOLAS OP OPIUM TO ONE PERSON.— A sale of 
opium of more than 2 tolas to a single per- 
son m contravention of the terms of a 
licence is a breadi of r. 48 and is punish- 
21 Cr.L.J. 180=54 I.C. 
834-3.S PJL 1919 (Cr.)j 10 P.B. 1893 (Or.). 

, „ * Pyamgehi which is the ilefwse 
Of the opmm pipe is, wliea remold, from 
tlie pipe and reserved for further use, a nre- 
parataon of opium iritMa the meaning of 
sec. 3 and its possession is illegal under 
sea 4, inamueh as it is not permitted by 
framed imder the Act. L.B.E 

/eSerence to sees. 3 and 9 the 
»io«»/adi»re or preparation of 
AW w 'o« s® offence wider sec. 9. 1884 

licensed cultivator 
°“e district to an- 
a, paw, hm, that the accused, 

dor or^ *T a. licensed ven- 

u r, or a wholesale licensed vendor, was not 
competent to transport opium W Z 

another. 13 PJ&. 1884 fCrV 13 

and cases referred to herein, 
^ itt the Opium Act, in- 

of it. Zvnfon being mi 
^ possession of^it is 
not aWovred by the rules under the Act. L. 

Of Hence, the possession 

fmn})on m, under the above section, iUe- 
^1 irrespectave of the method by which it 
obtained. (lVid,i See ani 8 


_1887 (Or.). 

II.V Bueuien of Proof.— Under the Act, the 
possession of opium is prma facie illegal, 
and the person in possession must show 
that, in fact, his possession is legal. B. 
m of rules framed under the Act provides 
that a person may possess 3 tolas of raw 
opitim ^^rovided such opium has been pur- 
chased from Government or from a fanner 
or licensed vendor or medical practitioner”. 
In order, therefore, that a person in posses- 
sion of opium may have the benefit of r. 
m, he must show that it was purchased as 
provided by the iTile. 1 Weir 832. J± he 
fails to do so, his possession is illegal by 
virtue of sec. 4 and he is liable to punish- 
ment under see. 9 (o). (lUd). 

Power op Inspection of a place with the 
object of seeing wheUier Chanda is manu- 
factured there or not is vested under sec. 4 
in officer superior in rank to a chaprasi who 
also may be authorized by the Local Gov- 
ernment. 105 PX.E. 1904. 

I ll egality op search is no ground for 
setting aside a conviction for an offence of 
illegal possession of opium found in the 
search. 188 P.L.B. 1907=11 PJBt. 1906 
(Or.). See also 53 I.O. 153=20 Gr.L.J. 745 
—2 P.L.T, 626.' (Omission to have search 
witnesses is not fatal to a valid conviction). 

Secs. 5 and 9; Licence — ^Breach op con- 
dition — ^Liability op master for servant's 
ACTS, — ^A licensee under the Act is liable for 
breaches of .the condition of his licence by 
his servant though not committed with his 
knowledge and permission. 34 A. 319=13 
Cr.L.J. 282=14 I.C. 666; 9 A.L.J, 288. See 
also 7 O.P.L.B. 41 (Or.); 105 P.B. 1883. 

Omission op Licensee to Keep Begular 
Accounts.— Under B. 49, sub-cl. 3 (/) of the 
rules framed by the Punjab Government 
under sec. 5, a retail licensee for the sale of 
opium is bound to keep correct daily ac- 
counts of sales of opium. A contravention 
of this i-ule is punishable under sec. 9 ,v20 
Cr.L.J. 419=9 P.E. 1919 (Or.)=51 LC! 195. 
See also 1925 0. 350=26 Or.L.J. 1306=89 
LC. 250; 10 P.B. 1893 (Or.), Under sec. 
10 there is a presumption in prosecutions 
under sec. 9 that all opium for wmch the ac- 
cord person is unable to account satisfac- 
torily, is opium in reject of which he has 
committed an offence under the Act. 20 Or. 
L.J*. 419=51 LC. 195=9 P.B. 1919 (Or.): 
Bat, 297, ^ 
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[(®) possess opium; 

( 6 ) transport opium; 

(c) import or export opium; or 
((i) sell opium.] 

5. The Provincial Government, ®[* * •] may, from time to time, 

^ . , , . notification in the Official Gazette, mahe rules 

cousisteut With this Act, to permit absolutely or sub- 
ject to the payment of duty or to any other condi- 
tions, wd to I'egulate, within the whole or any specified part of the territories 
administered by such Government, aU or any of the following matters: — 

a'H • * •j 

'(a) the possesmon of opium; ' 

®(h) the transport of opium; 

®(c) the importation or exportation of opium; and 
®(d) the sale of opium, and tiie farm of duties leviable on the sale of 
opium, by retail: 

Provided that no duly shall be levied xmder any such rule on any opium 
imported and on ■jFhieh a duty is imposed by or under the law* relating to sea- 
customs for the time being in force or under ^[the Dangerous Drugs Act, 1930.] 

6 . [Duty on opmm imported by Icmd.] Bep. by the Dangerous Drugs Act 
1930 {11 of 1930), fir. 40 and 8eh. H. 

7. ®[The Provincial Government may, by notification publi^ed in the 
Waiehonsing opium. 9®®^! Gazette, declare any place to be a war^ouse 

. ’tor 3^11 or any opium legally imported, whether before 
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- iln sec. 4 els. (a) and (&) were omitted 
and els, (c) to (/) have been re-nnmbered as 
els. (a) to (d) by Act II of 1930, Seh. XL 

2 Words ‘subject to the*, control of the 
Governor-General in Council^ omitted by A. 
O., 1937. 

3 In sec. o old clauses ,(a) and (b) have 
been omitted and clauses (o), (d), (e) and 
(/) have been reletterd as clauses (a), (b) 
(o) and (d) respectively; and in the proviso 
for the word and iigure ‘^sec. 6 ” the words 
and figures “the Dangerous Drugs Act, 
1930” have been substituted by Act H of 
1930. 

4 See the Sea Customs Act (Vm of 1878), 
Chap. Vni. 

fi Sec. 7 substituted for old sec. 7 by A.O., 
1937. 

Registered consijmer — Presumption. — 
The ordinary presumption would be that a 
person producing a certificate and asserting 
or implying that he was the person named 
in the cercificate wae the registered oonm- 
mkr to whom the certificate had been gran- 
ted, and, unless it was proved that the ven- 
dor had reason to believe that the person 
producing the certificate was .not the person 
named in it, the vendor should reasonably 
be hdd to be permitted by the rules to sell 
opium to the person producing the certifi- 
cate. L.B.R. (1893-1900) 419. The holder 
of a oultvoatofs UceTioe is n^t prohibited 
by R. 9 of the rules framed under sec. 5 
read in connection with the other rules, from 
consuming the opium of whidi He is lawfully 
possessed under his licence. 12 . p:r, 1884 


(Or.), see also 64 1,0. 135=22 Or.L.J. 743 
=24 0.0. 235. 

Rules framed under— R. 38 (2)— Ambnd- 
jkiBNT — ^E ffect of. — ^Under the amended R. 
38 (2) of the rules framed under the Act, 
the amount of chaibdv, which two or more 
persons may without a licence at one time 
possess collectively, is limited to 1 tola. • 15 
P.R. 1918 (Cr.)=46 1.0. 46=19 OrJL.J. 686 . 
A contravention of the conditions of a per- 
mit is not penal and the only penalty there- 
for is that provided in the permit itself, 
vis., The eancelment of the licence and the 
forfeiture of the money paid in ]pursuance 
of the licence. There is nothing in sec. 5 
which makes the preparation of an incorrect 
account punishable under see. 9. 64 1.0. 135 

=22 Or.L.J. 743 =24 0.0. 235. R. 4 (wi) 
(c) is a rule of evidence, as to the fact of 
possession and not a rule as to the condi- 
tions of possession and as such is ultra vires 
of the section, A conviction based on the 
rule is therefo 3 *e illegal. 27 1.0. 200=16 Or. 
L.J. 136. 

* Patwari's omission to furnish cultiva- 
tor's LICENCE — ^Liability of cultivator. — 
.Poppy cultivators, who were without licences 
only because the Patwari has failed to fur- 
nish them, are not liable under R. 21. 46 
P.R. 1885 (Or.). 

Omission to inform patwari of outturn 
of poppy cultivation is no offence. 16 JP.B. 
1883 (Or.). 

Rule 16: Scope of the RuLp.— The in- 
tention of R. 16 of rules framed under sec. 
5 is to permit possession of either opium not 
exceeding 3 tolas or of .intoxicating drugs 
not exceeding that quantity or of both not 


io6o 


The Grimikal Court Manual. 


[S.8 


or after the payment of any duty leviable thereon, into the territories adminM- 
tered by that Government, or into any specified part thereof, and intended to be 

exported thence. , „ „ i. • 

So long as the declaration remains in force, the owner oi aU such opium 

sVtflll be bound to deposit it in that warehouse.] . . v 

8. The Provincial Government i[ * * * ] may, from time to time, by noti- 
fication in the Official Gazette, make rules consistent 
Power to make rules re- ^^h this Act to regulate the safe custody of opium 
lating to warehouses. warehoused under section 7 ; the levy of fees for such 

war^ousing ; the removal of such opium for sale or exportation ; and the^mauner 
in which it shall be disposed of, if any duty or fees leviable on it be not 
paid within twelve months from the date of warehousing the same. 

^ 9. Any person who, in contravention of this 

vaSSfS or 0^ rules made and notified under section 5 or 

section 8, — 
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1 Words ^subject to the control of tbe 
Govemor*General in Ooundl' omitted by A. 
0., 1937. 


exceeding 3 tolas in the aggregate, 22 P.B. 
1890 (Or.); 15 P.B* 1918=22 P.WJt. 1918 
(Or.); 1930 L. 342=121 1.0. 292. See also 
as to joint possession by several persons. 
13 P.B. 1897 (Or.); 147 PX.B. 1905=34 P. 
E. 1905: 31 *P.B. 1902 (Or.); 15 PX. 1918 
(Cr.)j 88 P.L.B. 19185 117 I.O. 212=30 Or. 
Ii.J. 727. Chmdul is opimn dissolved in 
water and boiled so as to be smoked. A 
man cannot be said to make a preparation 
or admixture of opium within the meaning 
of secs. 5 and 9 and Br. 35 -of the Buies 
framed under that Act, for which a licence 
would be required, by merely dissolving in 
water the opium which he has legally pur- 
chased for his own use in smoking. Bat. 
284.* Sec. 5 (/) gives the Local Government 
power to make riSes to permit absolutely or 
subject to conditions the sale of opium and 
to regulate its sale. . B. 39 of the rules so 
framed, inter ali-a, enacts that ‘‘such licences 
shall be in tlie Form E hereto annexed or 
in such other form as the Commissioner 
from time to time prescribes.” See. 9 (f) 
makes it an olfence to sell opium in contra- 
vention of the Act or rules. A holder of a 
licence in Foim E would, if he committed a 
breach of the licence, be selling in contra- 
vention of B. 39 and could be dealt with 
under see. 9 of the Act. 1 S.L.B. (Or.) 70= 
8 Cr.L.J. 188. The words “or in such other 
form as the Commissioner from time to time 
prescribe” in E. 39 are tnUra vires. The 
rule-making power is a power delegated by 
the Government of India to the Local Gov- 
ernment and the Local Government cannot 
delegate it to be Commissioner, deUgata 
pot\estas non delegari {Ibid), The 

conditions of a form of the licence prescrib- 
ed by the Comxuissiner are, therefore, not 
rules, under the Opium Act. Breach of the 
conditions of a Commissioner’s licence which 
is not in Form E but in the form approved 
of by the Commissioner in Sind is, therefore 
not a breach of a rule under the Opium Act, 
even where the breach is committed by a 
person, and a fortiori ^ is not guilty of an 


offence under sec. 9 when the breach is com- 
mitted by his sevant. 1 S.LB. (Cr.) 70=8 
Cr.L.J. 188. 

Allowing Sale of Opium by an un- 
authorised Person. — ^A person who 
taken a licence for the sale of opium is 
guilty of an offence under sec. 9 ^ he allows 
another person to sdl it on lus behalf, when 
that salesman’s name is not endorsed on the 
licence under the rules framed by the Local 
Govemment and published in offhd 

Oudh C^verwment Gazette, dated 11th June, 
1898. 1 A.L.J. 245. There is npthing in 

any of the rules made by the Bengal Gov- 
emment under sec. 5 which would make the 
preparoition of incorrect accenmts punisha- 
ble under see. 9. 26 0. 571=3 C.W.N, 365.* 

The onii^on hy a licensed mltivator to have 
the outtwm of cuUivcttion entered upon 
Ms Uoence is not a contravention of E. 9 
if), 10 P.E. 1893 (Or.). There is nothing 
in the rules framed under the Opium Act re- 
quiiing a poppy cultivator to inform the 
patwari of the outturn of poppy heads from 
the area under cultivation, as in the rules 
opium is distinguished from poppy heads. 
16 P.E. 1883 (Cr.). The act of selling opinm 
by a licensed v&ndor in a quarstity in excess 
of that permitted by law is not a mere 
breach of the licence, but is an offence under 
the Buies framed under the Abkari Act, and 
can be punished undex’ sec. 9. 1 Bom.L.E. 

677. Illegal iroAisport of opium. See 40 P. 
R. 1887 (Cr.). 

Sec. 9. — ^For an offence under this section 
conscious possession by the accused must be 
established. 129 LC. 184=1930 0. 668; 
1923 E. 152=24 Cr.L.J. 934=75 I.C. '358. 

S*uj3 OF Morphia by Medical Practi- 
tioner — Oppenge. — There is a clear distinc- 
tion between use of morphia in practice by 
an approved medical practitioner and sale of 
morphia by him to his patients. A sale by 
him is punishable under sec. 9. 56 I.C. 657 

=21 Cr.L.J. 497; 24 C.W.N. 343. See also 
46 A, 146 (Importing opimn— Consignment 
by a person to himself if offence) ; 6 Lah. L. 
J. 206=81 1.0. 154=25 Cr.L.J. 666=1924 
L. 529; 36 ClW.N. 456=59 C. 1065=1932 
C. 465 (prepaiation of adulterated opium 
pills when no offence); 1924 L. 99 (what 
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i[# * ♦ # ] ■ a-;-.; 

(a) possesses opium, or 

(b) transports opium, or 

(c) imports or exports opium, or 

(d) sells opium, or 

(e) omits to warehouse opium, or removes or does any act in respect of 
warehoused opium, 

and any person who otherwise cdntravenes any such rule, 

^11, on conviction before a Magisirate, be punished for each such 
offence with imprisonment for a term which may extend to one year, or with 
fine which may extend to one thousand rupees, or with both ; 

and, where a fine is imposed, the convicting magistrate shall direct the 
offender to be imprisoned in default of papaent of the fine for a term which 
may extend to six months, and such imprisonment shall be in excess of any 
other imprisonment to which he may have been sentenced. 


LiSG* RSF. 

iln sec. 9, els. (a) and (b) have been 
omitted and els. (o), (d), (e), (/) and (g) 
have been re-lettered as els. (a), (h), (c), 
(d) and (e) by Act II of 1930. 

constitutes preparation for admixture of 
opium). 

Possession op Opium. — person possess- 
ing a black substance with traces of opium 
hardly more than 1 per cent, cannot be 
punished for illegal possession of opinm if 
the thmg is unfit to he used as opium. 85 
I.C. 972=17 Crj:i.J, 412=20 O.W.N. 1206. 

Pbkpaeation or Admixture op Opium- 
Meaning OP. — ^The preparation of adultera- 
ted opium pills is no offence where the 
amount of opium found, made up into pills 
and manufactured, is not more than what is 
allowed by the rules. 81 I.O. 154 (1)=25 
Or.L.J. 666 (1)=1924 Lah. 529. The word 
preparation^ in B. 37 (d) of the Buies de- 
signates a completed or manufactured, arti- 
cle and not an article in process of manu- 
facture, the test being whether the stage 
lias been reached at which it can be used. 
So also the word ^^admixture” refers only 
to a completed article and can only be ap- 
plied after the mixing has been finished 
and not earlier. In the Intermediate stages 
an offence has only been committed, if the 
amount of opium used in the manufacture is 
more than that permitted by law. 4 Lah. 12 
=24 Cr.L.J. 668=73 I.O. 700=1924 L. 99. 
Opium as defined in sec. 3 does not include 
opium prepared or in course of preparation 
sudi as beinsi and beinchi. Hence** a person 
in possession of both beinsi and beinchi is 
not guilty under see. 9, Opium Act, but is 
guilty under sec. 10 (6), Dangerous Drugs 
Act. 1933 Cr.O. 997=1933 Ban. 258. 

Joint Possession. — ^The fact that the ac- 
cused gave opium to his father and children 
to eat was of itsdf insufficient to show, that 
he alone was not in possession of the quan- 
tity discovered in his almirah, 3 PJt. 
(1918) (Cr.)=19 Cr.L.J. 364=44 I.C. 583. 
As to possession by two brothers, see 6 L. 311 
=88 1.0. 3044=1925 Lah. 477. It cannot 
be said that there can in no case be joint 
criminal possession, where an excisable arti- 
cle, or articles the possession of which is an 


offence, is recovered from a house or place, 
jointly possessed by several persona. Each 
case must be decided on the evidence and it 
is obvious that as a fact several persons 
may be in joint criminal possession of an 
article. Where opium was recovered from 
a house in which three brothers lived joint- 
ly, held, that in the circumstances of the 
case the possession must be considered to be 
that of only the eldest brother, 40 P.L.B. 
12 (2)=174 I.O. 789=A.IJ&. 1938 Lah. 320. 
When at a search conducted by the Excise 
Inspector, a packet of opium was recovered 
from a box in a room of the house of which 
the accused was the master, he must he held 
to he the psrson in possession of opium. It 
is not necessary for the prosecution to prove 
who put it in that box. 133 I.C. 1=32 Cr. 
L.J. 967=1931 Mad. 490 (2) =61 M.L.J. 
854. A wife cannot be held to be in joint 
possession with her husband of anything 
found in tlie house. (Ibid.) See also 1935 
Pesh. 68=A.I.B. 1937 Bang. 434. 

Possession op Opium, wthen Oppbnoe. — 
The quantity of opium that may be posses- 
sed by any person is determined by tbe rules 
issued by the G-ovemment under the powers 
conferred by sec. 5. Where the possession 
of the accused is not contrary to the terms 
of his licence, he is not guilty of any offence 
under the Act. 42 I.O. 593=18 Cr-L.J. 977 
=41 P,B. 1917 (Cr.). See also 1921 Lah. 
369=66 I.C. 993. An umXcmful possession 
of opium with tJAs intention of euentuaUy 
expohmg it, does not by itself amount to 
'^exporting” opium under sec. 9 (c) of the 
Act. 15 P.E. 1916 (Or.) =17 Cr.L.J. 1194 
=34 1,0. 306, possession of opium o^i be- 
half of a master who is not entitled to pos- 
sess is not a plea against sec. 9. 35 I.O. 

816=17 Cr.L.J. 384=4 L.W. 373. See also 
15 P.B. 1916 (Cr.)=34 LO. 306. Liability 
Of visitor of house, see 75 I.O. 358. A per- 
son cannot be convicted for breach of the 
rules framed under see. 9 merely for con- 
templating such a violation. 25 I.O. 995=15 
Cr.L.J. 667 (Mad.). Where opium was 
found in accused’s house during his absence, 
he is not in possession of opium in the sense 
required by law. 24 I.C. 156=15 Or.L.J. 
420. Mere illegality in the ex&rdse of the 
right of search, e.g., the omission to have 
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searcli witnesses is not in. itself sufSlcient 
ground for setting aside a conviction. 20 
Cr.L.J. 746=53 1.0. 153=2 PatX.T. 626 
(35 A. 358; 31 C. 557; 26 M. 124; 35 B. 
225^ Foil.; 53 X.G. 150; Diss.). Possession 
of opium by vendor outside shop, if offence. 
See 41 P.R. 1917 (Cr.)=42 I.O. 493. The 
mere possession of the paraphernalia of 
opium smoking is not in itself an offence 
under see. 9 (c), 130 LO. 367=32 Or-IiJ*. 

506=1931 B. 14. So also mere preparation 
of sugar-coated opium piUS; though prepared 
with intent to sdl it. 81 LG. 154=25 Or. 
L.J. 666=1924 Lah. 529. 

Proof of Possession.— Opium was found 
in an inner room under a bed and in men’s 
boots, where the accused withdrew when the 
. search party entered .an outer-room, where 
she was being shampooed. Evidence show- 
ed that she was a mere visitor residing tem- 
porarily in the outer-room. Eeld, that her 
conviction was illegal unless the bed was 
shown to have been hers; men’s boots, of 
course, could not have belonged to her. 75 

I. C. 358=24 Cr.L.J. 934=1923 E. 152. See 
also 3 P.R. 1918 (Or,); 151 I.C. 66=35 Or. 
L.J. 1220. 

Liability op Agent fob the Mistake in 
THE Begisteb. — ^Where the authorised agent 
of the licensee possesses opium actually 
mtliin the limit of Ms licence but regis- 
ter showed it to be more than the limit arid 
the register is not in his hand he caxmot be 
convicted under the section. 23 Or,L.J. 337 
=66 I.O. 993=1921 Lah. 169, 

Possession by Passenger-Boat-man is 
NOT liable, — The fact +hat a passenger by 
boat has contraband opium with him ia not 
suiHeicnt to convict the boat-man under 
sec. 9 (o) of the Act 59 I.O. 133=22 Cr.L. 

J. 21 (Cal.). 

Consignee op Sailway Receipt — ‘T os- 
session" or ‘‘lacpoRTATiON*’.— Per Hichard’ 
son, *7.— Wlien the consignee of a railway re- 
ceipt knows that a parcel containing opium 
has been sent to him, the possestton of the 
raumy receipt constitutes possession of the 
opium under cl. (c) of sec. 9. Euda, J,, 
feeling considerable doubts whether under 
the circumstances the accused could be said 
to be in possession within the meaning of the 
sectioiLj held, that it amounted to importinff 
under cL (e). 46 C. 820=23 aWN 671= 

52 I.C 389=14 O.W.N. 233=36 la lOW; 

Possession: op Serv.int. is not that op 
Master— I t is always neceasarr for the 
proseeafaon to prove afiarmatively 'that pos^ 
se^on by the servant was on his master’s 
and with his authority to render the 
liable for conviction. 15 P.R. lois 
(p.)=ir Cr.LJ-. n94=S4 I.C 30& 

l!w T-C. i001=3 Pat. 

L.h . o44. The OK/ier of » house whm<e 
onothev has left a loclced-up hote of opium 

of the opimn,’^ 12 ' 

be'^d thir^i..’^ it cannot 

^ which the opium J 

was found, is not one to which eev^al per- i 


t so?is had equal riqht of access, however, the 

[) case may stand in law, it must be extremely 

5 difficult to convict the petitioner on facts, 
i. 3 Pat.L.T. 132=66 LC. 328=23 Cr.L,.T 
a 264. 

I. iL^GALiTY OP Search — ^Effect op. 

6 Having regard to the several irregularities 
E committed by the Excise Sub-Inspector, his 
3 entry into the premises after sunset in con- 
travention of see. 14, Ms entry into the pre- 

1 raises without search warrant in disregard 
i of sec. 103, Cr. P. Code, and his keeping the 

. investigation in Ms own hands and not de- 

livering up the opium found to the nearest 
I Poli^ Station, in spite of the peremptory 
1 provisions of see. 20, the conviction could 
^ not stand. 53 I.C. 150=20 Cr.L.J. 742 
> (Pat.). Y^ere the prceedings bristle with 

irregularities, it is for the prosecution to 
show that fhe accused was not preiudiced 
■ thereby. (Ibid.) 

I Othek Cases op Possession. — ^The pos- 
session of opium to be punishable must bo 
possession with one’s knowledge and assent 
13 Cr.Ljr. 122—13 1.0. 778. Any posses- 
of opium beyond the prescribed gum- 
ttty amounts to an offence under the Act 
and Buies. It cannot he said that, when 
poMession is on behalf of another, it is not 
poss^iou within the meaning of the Act 
and Enles. 1 Weir 832. The offence eon- 
Msts in the possession of an emomil beyond 
the pnssoribed mowtt, without referenws to 
any question or to any allied proprietary 
^ht to any po^on of the opium. l Weir 
ooA See. 9 (c) contemplates a criminal or 
^ty possession. S. 0. (Oudh) 236. In 
the case of a person charged with being in 
ilheit possession of opium under tMs aec- 
lion, the fact that the opium was found in 
that portion of Ms dwelling-house, wMch 
was his sole occupation gives rise to a 
prime facte presumption of his guilty pos- 

rl-^- (S. C. 161,’^O^dh. 

ms neighbour was a licenced opium-seller. 

^ sleeping 

m his shop uMd, when he went home, to nut 

hnt- Kcence in a 

box, which he locked Mmself, and of which 

lie kept tee key, and to make it over to tee 
custody during the night 
custody did not amflwnf to 
l^ession by a^ed of tee opium which 

tJierefore, be held to be guilty of havimr 

f^e“Acra^ PMsessdon in eontravaition of 
me Act and the rules. 25 A 262 The 

*® “ Hce.-9 to posS 

““ pi-esuiption 

provid ®«1 possession is 

Jiruveo. lu UP,L.B. 13. The fact of fh*. 

or wen I®® ®®oking ohandu, 

conTfl L* smoking there, 

“® «o“^etion for abet- 
of 0* **10 “aster 

ot the establishment of possessing ohandu 

law. 1901 A.WJT. 117 ,- 9 ,P.E. 3881 ^r.); 
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Bat. 676; 7 A.L.J. 25. In order to succeed t 
on a defence of jomt possession in a charge c 
of possession of more than one tola of c 
opium, it must be conclusively shown that s 
the possession of the accused was the joint t 
possession of the accused and others and 
that he held on behalf and for the use of 
all. 34 PJEfc. 1905 (Or.). Where the defence 3 
of joint possession of more than one tola of 1 
opium is pleaded, it is not essential to < 
Imow that a certain number of people are ] 
living in the house, but that they all joined 1 
in the purchase, and that ^-t held by one < 
for the use of aU. 31 P.B. 1902 (Cr.). i 

Possession of Opium bt Member op Joint < 
Hindu Family. — ^An accused person, who < 
was convicted of being in unlawful posses- j 
sion of crude opium, contended that the 
witnesses, called on to attend the search, < 
were not respectable inhabitants of the i 
locality, in which the place searched was 
situated, and also, for the first time in ap- 
peal, that his father, who wag alive, being ' 
the master of the house, he (the accused) 
was entitled to an acquittal, in the absence 
of good evidence as to exclusive possession 1 
by a junior member of the joint family. 
Held, that in prosecutions under see. 9 
against a member of a joint family, the pro- 
secution is bound to prove that the opium, 

. found in the common room of the joint 
family house, was in the exclusive posses- 
sion and control of the particular member 
of the joint family charged with its posses- 
sion, that such a defence could not be dis- 
carded simply because it was for the first 
time put forward in appeal^ and that under 
sec. 103 (1), Cr. P. Code, it was the duty of 
the Police Officer to call two or naore res- 
pectable inhabitants of the locality, in which 
the place searched was situated, to attend 
and witness the searcli. 2 0.0. 99. 

Liability op Cartman carrying Opium 
Seed. — Where accused No. 1 engaged accus- 
ed No 2 to carry illicit opium in his cart, 
held, that, in the absence of proof that 
accused knew that opium was transported^ 
his cart, he was not guilty. Bat. 378. The 
mere fact tliat the accused were two of the 
crew of the boat in which contraband opium 
was found, is not sufficient to 'attribute to 
them possesmon within the meaning of sec. 

9. 14 C.W.N. 308; 8 O.W.N. 349. 

Legality op Ar^st. — ^Por a conviction 
under this Act it matters not, so far as the 
legality of a conviction goes, by whom the 
jaccused was arrested or found in po^e^ion 
of the opium. XJ.BJR. (1897-1901), Vol. I, 
p. 239. 

Desire op ISIagistrate to inducsb Accusp 
TO GIVE UP Opium.— The desire of the Magis- 
trate to induce an accused person to g^e up 
opium smoking is not itself a sufficient 
ground for passing on him a sentence ot 
imprisonment. L.B.B, (1872-1892), 370. 

Possession by one op excess quantity 
purchased for several Persons — Legaijot 
OP.— There is no rule allowing a pdrson to 


tolas’ weight which has been purchased for 
other persons or which has been handed 
over to him to carry. The law must be 
strictly construed and fallowed or its ends 
will be easily defeated, , T7.BJt. (1892-96) 
Vol. I, p. 137. JSee also 4 P.B. 1884 (Or.) 

Sentence. — ^It was not the intention of the 
Legislature to punish with severity trifling 
breaches of Opium Law. In this case a fine 
of Bs. 50, and in default month’s im- 
prisonment for the illegal possession of one 
tola of opium was considered to be a veiy 
excessive sentence. L.B.B. (1872-1892) 425. 
Severe punishments for an offence under 
cL (c) of this section are unsuitable iu cases, 
of possession by a Burman woman of a small 
quantity for her own use and in cases when 
Bxcise Officers abet the commission of such 
offences. U.B.B. (1892-1896). Vol. I, 135. 
On a conviction under the section the 
punishment should, on considerations of 
fairness and common sense, be moderate in 
cases of confirmed opium-smokers from 
Burmese times for the continuance of a 
habit which has only recently been prohibit- 
ed by a different Government TT.B.B. (1892- 
1896), Vol. I, 336. The accused was found 
in illegal possession of four tolas of opium 
and was sentenced to one month’s rigorous 
imprisonment and to a fine of Bs. 100 and 
in default to a further period of three 
months’ rigorous imprisonment. Held, the 
punishment was needlessly severe. L.BJft. 
(1872-1892) 368. When an accused person 

is convicted of an offence under the Act 
under the conditions which lead the Magis- 
trate to conclude that he is engaged in tra- 
ffic in opium, on a large scale or in trans- 
porting opium in considerable qnantities, a 
substantive tern of imprisonment may ap- 
propriately be awarded in addition to a sub- 
stantial fine. When opium is smuggled or 
sold in large quantities, the profits are pro- 
bably such that the prospect of a seatence 
of fine only does not act as a deterrent. TJ.B. 
B. (1897-1901), Vol. I, p. 241. [1 Tr.B.B. 

(1892-1896) 139, D.]. 

Burden op Proof. — Wliere opium of any 
kind, and whether or not in excess of the 
prescribed maximum, is found in the posses- 
sion of any person and the legality of such 
possession is challenged by the Crown, the^ 
burden of proving that the possession vras 
lawfully obtained lies on the person with 
whom the opium is found. 17 C.P.L.B. 75; 
8 P.B. 1887 (Or.). ‘JBeinchi* {or hodf-con- 
sumed opium), i,e., the remnant left in an 
opium pipe after once smoking, is itself a 
preparation of opium when retained for fur- 
ther use and its possession is therefore ille- 
gal under see. 9. XJ.B,B. (1892-1896), VoL 
I, p. 133. As to meaning of “opmm uxster*^ 
and effect of possession of the same, see 14 
Bang. 694=169 LC. 344=A.I.B. 1937 Bang. 
194. 

Possession as between Master and Sbr- 
• VANT. — ^Mere possession by a Barman ser- 

f vant, on behalf of his master, a Ghinaman, 
of three tolas of opium, is not illegal, and 


— - otinfhpr -neTSon 01 xnree loias ox opium, is nox auu 
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terms of sec. 9 (<?)• XJJ3.R. 1909, 2nd 

Quarter, Opium 1. See also 133 I,C3. 1= 
61 M.L.J. 85d. If the accused Burman ser- 
vant had had the custody of no more than 
three tolas of opium, which his master was 
entitled to possess, it might have been found 
tha^ he, although a Barman, had committed 
no breach of the Opium Rules on the ground 
that he was not in possession within the 
meaning of the law. But it is otherwise if 
the quantity of opium be more than three 
tolas. U.B.R. (1897-1901), Vol. I, p. 232. 
There is no provision in the Opium Rules 
for the possession of more than tliree tolas 
of opium by one man, nor for the joint 
possession of more than that quantity by 
several persons. {Ihid,) 

Illicit S^vle of Opium— -Evidence op 
Sale.— -Several persons were found in a 
house, and one of them was smoking ehmdm. 
On the premises were also found three pipes, 
two iron needles, one pair of tongs and a 
smoking pillow. The quantity of opium, 
however, found in the house was witliin the 
limit allowed by law. Keld, that the dr- 
custances were not strong enough to wai*- 
rant the presumption tfiat cTnandu was being 
sold on the premises. 7 A.L.J. 25. Sre 
also 9 P.R. 1881 (C.). 

Sale op Opium by Servant op Licensee. 
— In the absence of any prohibition in a 
licence to sell opium grants under this Act 
against the employment qf a servant to sell 
the same, a sale by a servant of the licensee 
On behalf of his master is not properly a 
sale of opium without a licence punishable 
under see. 9. S. C. 285 Oudh. Sale of 
smuggled opium by servant of contractor 
renders both servant and master criminally 
liable, though master was not present at tlie 
time of sale. L.R. 1 A. 58 (Or.). 

Tkakspoeting Opium — Pas^ pro m Proper, 
Authorities.— Under Rule VUI of the 
Opium Rules of 1893, a farmer desiring to 
transport opium from one taluq to another 
of the same district must "wlien the taluqs 
of the district are farmed to different far- 
mers'' obtain a pass for each consignment 
from the officer in charge of the excise 
revenue of the district or from the Tahsil- 
dar of the Taluq. 1 IVeir 833. Where the 
taluqs of 'a district are separately farmed, 
but only one person is the farmer of two of 
the taluqs a person transporting opium from 
one of the taluqs to the other with permits 
signed by the farmer, and being found, in 
the course of transporting, in a place out- 
side both the taluqs, has transgressed the 
rule. 1 Weir 833. See also 33 P.R. 1884 
(Or.). 

Importing Opium.— The accused wqpi; on 
business into foreign teiTitory and, while 
there purchased one anna's worth of opium. 
He ate a portion of it there, and brought 
the rest in his turban into British territoiy. 
The Magistrate convicted him -under sec. 9 
The High Court reversed the convic- 
tion. Rat. Un. Or. 0. 969=0r. Rg. 25 of 3898. 
Where -the post office suspecting a parcel to 
contain opium, marks it doubtful and sends 


[s. 9 


it on to the place of despatch, sec. 9 (e) 
does not apply as the parcel ceased to be in 
the post office on accused's accunt before 
it left India for Burma. 2 P.B. 1911 (Cr.) 
=12 Cr-LX 116; 9 1.0. 682. Sale by ser- 
vant of contractor — Conviction of both legal. 
Sale of smuggled opium by the servant of a 
contractor renders both the servant and the 
Master criminally liable, though the master 
was not present at the time of sale. L.B. 
I A. 58 (Cr.)=9 A.L.J. 388, foil. A person 
who exports from outside the United Pro- 
vinces opium to a warehouse inside the 
United Provinces of which he is really the 
proprietor or temporary possessor, even 
under a false name, is, in fact, committing 
an offence under the Act and importing into 
the United Provinces, although he is also the 
person who esported from outside. 46 A. 
146=81 LC. 100=25 Or.L.J. 612=1924 A. 
558. 

Proof nf.cf.ssary for Conviction. — The 
accused was charged with purchasing opium 
from unlicensed persons on the statemenl 
made by the accused to an Excise Uaroglia, 
who was directed by the Collector to ques- 
tion opium-eaters in order to elicit informa- 
tion for the purpose of prosecuting unlicens- 
ed vendors; the accused did not admit the 
statement. Seld^ that the accused could 
not convicted as it had not been ascer- 
tained that, the offence 'was actually commit- 
ted. 19 P.R. 1890 (Or.). See also 312 I.C. 
901=30 Cr.LJ. 37=1928 Oal. 324. 

Breach op Condition op Licence — Of- 
PENOB. — ^An infraction of a condition of a 
licence cannot be considered an infraction 
of the rules and punisliable uder see. 9 Rat. 
860. The terms of a licence issued under 
rules promulgated under secs. 5 and 8 are 
not to be regarded as part of the rules them- 
selves}; and consequently, an infraction of 
any of the conditions of a licence issued 
under the said rules cannot, be considered 
an infraction of the rules and punishable 
under sec. 9 (/). Rat, 332. Wliile a contra- 
vention of the rule is declared punishable 
under sec. 9 a contravention of the condi- 
tions of permit is no offence under see. 9 
(Preparation of 'incorrect accounts). 64 I, 
C. 1«5=24 O.G, 235. See also 26 0. 571. 
The rules made under the Act do not make 
the neglect io keep acoounts an offence 
punishable under the Act. 3 Weir 831. 

PoRiT OP Charge. — In a charge under 
sec, 9, tlie rale under which the accused is 
charged should be speciiied clearly so that 
the accused may know precisely ivith what* 
he is charged and may not bo misled in his 
defence. 30 P.R. IgSS (Cr.); 19 p.R. 1891 
(Or.), 

Power of Magistrate issuinCf a Sk.uioh 
Warrant to conduct Search.— A Magis- 
trate who lias the power to issue a search- 
warrant has the power himself to search. 
A.W.K (1884), 213. 

Commitment for an Offence under Sec. 

9 of the Act to the Sessions.— A Ses- 
smns Judge has no jurisdiction over an 
offence under sec. 9. The conviction under 


S. ii] 
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In pi’oseantions under section 9 , it shall be presumed, until the oon> 
trary is proved, that all opium for wMch the accused 
person is unable to account satisfactorily is opium in 
respect of which he has committed an offence under 


Fresumptioji in proseeu- 
tions under section 9. 


this Act. 

Confiscation of opium. 


11 . In any case in which an offence under sec- 
tion 9 has been committed, — 

*1 


^(«) the opium in respect of which any offence under the same section 
has been committed, 

’(b) whei'e in the case of an offence under clause ’[(b) or («)] of the 
same .section, the offender is transporting, importing or exporting any opium 


LEG. EEE. 

lOld el. (<i) has been omitted, and in 
cl. (e) for the letters “((T) or the letters 
‘‘(t; or (c)” have been substituted and in 
el. (d) for the letter “(/)” the letter 
has been substituted; and cl. (h) and els. (o) 
and (d) as so amended have been re-lettered 
as ( 0 ), (h) and (o) respectively by Acf II of 
im 


that section must be by^ a Magistrate. The 
latter i» not, therefore, * competent to com- 
mit fclie case to the Sessions. 19 A. 4d6. See 
aUo C. 691,- 29 Mad. 372; 15 A. 192 (F. 
B.); L.B.E. (1872-1892), 400; 113 PX.E. 
1906 — as to sentence L.B.E.' (1872-1892), p. 
330. 

Conviction by Sessions fJudge for » offence 
substantially different from that found by 
trial Court is bad. 1 P.B 1894 (Or,). 

Joint trial of several acmsed when legal. 
See 113 P.L.E. 1906. 

Jbatemen.t of offence conviction for. See 
4 P.E. 1884 (Cr.). 

Secs. 9 and 10: Scope op Sections.— 
The section provides that opium in respect 
of which an offence under the section is com- 
mitted must be opium in the possession of 
the accused, although the possession need 
not be to the knowledge of the accused. The 
section is a penal ono and must therefore 
be read plainly; the plain meaning is that 
if excessive opium is found in a man’s pos- 
session, he is liable to be punished, unless 
he is able to account for it satisfactorily. 
8 C.W.N. 349. 

ILI.USTRATIVE CASES. — ^Wlicre opium is 
found in the luggage of a child in charge of 
an adult, the presumption is that it is in the 
possession of a person in loco parentis to 
the child until the contrary is proved. The 
presumption under sec. 10 should be imposed 
on the accused, only after giving him an 
0 {>portunity to account for the possession of 
opium, and if he is then unable to account 
for it satisfactorily; and the punishment 
awarded under the Act should not be one 
beyond what the public interest demands. 
IT.B.E. (1892-1896), Vol. I, p. 139. The 
holder of a mate’s receipt is presumed, tUl 
the contrary is proved, to be in possession 
of the consignment covered by it. ir.B.E. 
314. Under sec. 10,; wh^re the accused is 
found. in conStructivIs possession of a pooh' 
age containing ojginm, he is bound to account 
Cr. C M..r— 134 


satisfactorily for it and to prove that no 
offence is committed by him in respect of H. 
r.B.R, (1897-1901), Vol. I, p. 242. In cOn- 
strimg sec. 10, some limitation must be 
pla<'p(l upon the general words of the sec- 
tion, namely, "it shall be presumed, until 
the contrary is proved, that all opium for 
which the accused person is unable to 
account satisfactorily is opium in respect of 
whi<4i lie lias committed an offence under 
this Act'\ 14 C.\V.N. 710. The effect of 
i^ecs, 9 and 10 of the Opium Act seems to be 
tliat, when once it is proved that an accused 
person lias dealt trith opium in any of the 
ways described in see. 9, the onus of prov- 
ing that he had a right so to deal with it is 
thrown upon the accused by sec. 10. But the 
commission of an act which may be an offence 
nmsl bo proved before the presumption 
under sec, 10 comes into play, and the pre- 
sumption cannot be used to* establish the 
fact. 14 O.W.N. 710. Where the accused, 
after having purchased opium on behalf of 
his master, did not it master’s 

whop, but falsely said, when asked as to ii, 
that 'the opium had been stolen. Held, these 
circumstances, though they raise a suspicion 
that the accused sold the opium, are not 
sufficient to prove that he had done so, and 
the rule of statutory presumption embodied 
In sec. 10 does not apply and cannot be used 
to establish that fact. But as, on the facts 
proved, the accused might have been convic- 
red of unlawful transport of opium, the con- 
viction and sentence were not interfered 
with. (Ibid.) See also 188 P.L.R. 1907=11 
P.R. 1906 (Or.). A Magistrate Hn not com- 
patent to distribute fntas among persons who 
may have been concerned in the detection of 
an offence under the Act. Rule No. 67, so 
far as it autliorizes such payment, is ^ra 
vires. 13 P.E. 1894 (Cr.). Wliere the ac- 
cused was prosecuted for being in possession 
of opium in excess of the quantity allowed 
by law, the accused pleaded that the dis- 
coveiy of the excess quantity was the result 
of aii illegal search! Hkld, the fact that the 
discovery was the resiult of an illegal search 
cannot 'exonera}te the accused from his cri- 
minal liability. 11 P.R. 1906 (Gr.)=4 Or. 
L.J. 29Q=118 P.L.R. 1907. .. .. 

Skc. 10: Possession. — ^Tlie term ‘^posses- 
aion" impli^: hnowledge on the pasi of the 
alleged possessor. A man has not the posses- 
sion of that, of the exittence of wHch he 
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exceeding the quantity (if any) which he is permitted to transport, import or 
export, as the case may be, the whole of the opium which he is transporting, 
importing or exporting, 

*(c) where in the case of an offence under clause n(®)] of the same 
section the offender haa in his possession any opium other than the opium in 
respect of which the offence has been committed, the whole of such other 


opium, 

shall be liable to confiscation. ^ . v 

The vessels, packages and coverings in which any opium liable to confis- 
cation under this section is found, and the other contents (if any) of the vessel 
or package in which such opium may be concealed, and the anMals and convey- 
ances used in carrying it, shall likewise be liable to confiscation. 

12. When the offender is convicted, or when the person charged mth an 
^ _ ■ offence in respect of any opium is acquitted, but the 

' Magistrate decides that the opium is liable to confis- 
whom to be made. confiscation may be ordered by the 


Magistrate. , . . , ^ • 

Whenever confiscation is authorised by this Act, the officer ordering it 
may give the owner of the thing liable to be confiscated an option to pay, in 
lieu of confiscation, such fine as the officer thinks fit. 

When an offence against this Act has been committed, but the offender is 
not known or cannot be found, or when opium not in the possession of any 
person cannot be satisfactorily accounted for, the case shall be enquired into 
and determined by tbe Collector of the district or Deputy Commissioner, or by 
any other officer authorized by the Provincial Government in this behalf, either 
personally or in right of his office, who may order such confiscation : Provided 
that no such order shall be made until the expiration of one month from the* 
date of seizing the things intended to be confiscated or without hearing the 
persons (if any) claiming any right thereto, and the evidence (if any) which 
they produce in support of their claims. 


13. The Provincial Government may, *] 
Power to makB rules 're- from time to time, by notification in the Official 

grarding ffisposal of things (j^zette, make rules® consistent with this Act to regu- 
eonfiscated, and rewards. 

(а) the disposal of all things confiscated under this Act; and 

(б) the rewards to be paid to officers and informers »[**»»]. 


LEG. REP. 

^ride footnote 1, on page 10(55, mpra. 

1 The words "with the previous sanction 
of the Govemor-Genei-al in Council^' were 
omitted by the !Devolution Act (SXXVIII 
of 1920). 

2 See List of Rules noted under sec. 5 
.supra which were made also under the 
powers conferred by this section. 

3Wor& "out of the proceeds of iineSr 
etc.” omitted by A.O,, 1937. 

is unaware. Before an accused person is 
required to account for opium, there must 
be proof that sudi opium has been in his 
possession or under his control. L.B.R. 
(1872-1892), p. 573. See aUo 7 Rang. 11= 
30 Cr.L.J. 753=1929 Rang, 121=117 1.0. 
248; 1930 0. 668=129 I.C. 184. 

Burden op Proof. — Where m acmsed per- 
son gi'ves an •ac&mt of his possfeieion of the 
opmm, which, if true, is satisfactory, and 
there is no- evidence to show that it is xmtrue 
the hwrdefn of proving how he became pos- 
sessed of the opium in question does not fall 
on him. L.B.B. (1872-1892), p. 597. See idsoi 


1 Weir 832; 8 P.R. 1887 (Or.); 3 Bur.L.T. 
82; S.C. (Oudh) 161; 236; 8 1.0. 361; 

14 O.W.N'. 710. Possession must be provedy 
as 'Opium is not unfrequently maliciously 
placed in or upon a person’s premises by an 
enemy, who, then, brings down the police to 
the spot wWe the opium is found, and as 
such finding does not prove the possession 
contemplated by law. S. 0. 161, Oudh [F., 
S. 0. 236 Oudh]. Sec. 10 contains no res- 
sermtion in fasfowr of common ea/rriers, 8 
0. WJN. 349. One of the objects of enacft- 
ments such as sec. 10 is to induce persons 
like carriers, to exercise special vigilance in 
carrying on their business, and this would 
apply as much to. a common carrier as to a 
carrier under a special contract. 8 O.W.N. 
349. 

Secs. 11 and 12 : Scope' op Section.— 

13 P.R. 1894 (Or.); 2 I.C, 546=10 Cr.LX 85. 

Liability to coNnscATtoN when arises. 
-ySec. 11 does not authorise the confisca- 
tion of every receptade such as conveyance 
in whidi a small quantity of opium may 
happen to be found. The liability arises 
only from the owner of such conveyance 
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14 . Any officer of any of the departments of Excise, Police, Customs, Salt, 
_ . ^ ^ Opium or Eevenue superior in rank to a peon or 

on^^’onSn who may m right of his office he authorized 

that opimn is unlawfully the Provincial Government in this behalf, and 
kept in any enclosed place, who has reason to believe, from personal knowledge 

ov from information given by any person and taken 
down in writing, that opium liable to confiscation under this Act is * •] 
kept or concealed in any building, vessel or endosed place, may, between sunrise 
and sunset, — 


(«) enter into any such building, vessel or place; 

(i) in case of resistance, break open any door and lemove any other 
obstacle to such entry; 

(c) seize such opium i[* ****«_**#•*#* *j 
and any other thii^ which he ha^ reason to believe to be liable to confiscation' 
under section 11 or any other, law for the time being in force relating to opium ; 
and 


(d) detain and search, and, if he thinks proper, arrest, any perwn whom 
he has reason to believe to be guilty of any offence relating to such opium under 
this or any other law for the time being in force. 


LEGl. AEF. 

I In sec. 14 the word ^'manufactured” has 
been omitted; and in cl. (c) the words "and 
all materialfl used in the manufacture there- 
of” have been omitted by Act II of 19JtO. 


using it for Uie purpose of transporting 
opium. A person is not liable because his 
servant uses his privatfe carriage flor his 
stock of opium. 12 Or.L..T. 103=9 I.C. 
387; 15 C.W.N. 296. See also 1 Weir 835. 
Oar possessed under hire purchase agree- 
ment transporting contraband opium and 
ganju— Confiseation — ^When proper. See 
n942) 2 M.L.J. 550. As to searches hy ex- 
cuse officers, ^e 5 L-B.R. 56; 2 I.O. 546= 
10 Or.L..T. 85; 105 P.L.R, 1900;' 4 L.B.R. 
121 = 7 Cr.L.J. 87; 3 L.B.R. 229=4 Or.I,.J. 
190: 13 P.E. 1880. Where no improper con- 
duer. can be imported to the owner, he 
should be heard before an order of confis- 
cation is passed. 91 I.C. 703=80 O.W-N. 
240=27 Or.!....!. 127=1925 C. 1021. 

OONPISeATTOX OF CAR — OWNERS NOT GIVEN 
OPPORTUNITY TO SHOW CAUSE. — An Order of 
confiscation under see. 12 in respect of a 
motor car used in smuggling opium is ille- 
gal unless an opportunity is given to the 
owner of the car to prove that he had no 
laiowledge or reason to believe that It was 
used for smuggling. 2 Pat.L.R. 63=69 I. 
C. 635=23 ^r.L.,T. 747. 

CONFISCATlbN OF PROPERTY — ^PROOF. — 
IVhere a etirtman was hired by the accused 
and in the cart was found a bag containing 
opium belonging to the accused, held, that 
the order for the confiscation of tlie cart 
was not legal, in the absence of evidence to 
show that the carter knew that the accused's 
bag contained opium, and, even if he knew 
that there was opium in the bag, that the 
accused had no right, to transport it. 1 
Weir 835. 

Appeal from: order op Confiscation. — 
No appeal lies against an order of confisea- 
tion passed under see. 11. 1 Weir ,835. 


Sec. 14. — ^In ease of assault or criminal 
force to deter public servant from discharge 
of his duty the test ^ whether the officer at 
the time of the assault lawfully dis- 
charging a duty imposed on Ixim by law as 
such. Was he doing what it was his duty 
to do, when he was assaulted. Unless the 
Excise Officer had been authorised to enter 
n building and search; unless he had reduced 
to driting the information received by him 
as r^uired by sec. 14, he would not be act- 
ing in tho lawful discharge of a duty im- 
posed on Mm by law as an Inspector in at- 
tempting to make a search and an assault, 
committed on Mm would not be an assault 
committed on him in tlie execution of his 
duty and therefore the person assaulting 
such Inspector cannot convicted under 
Penal Code, sec. 353. (18* A. 246 and Qwen 
V. Boxhorough, 21 Cox. C.C. 8, Rd. on.) 146 
I.O. 43=1933 S. 174. 

Seos. 14 TO 16: Scope op Seotions— 
Search for Opium. — Sec, 16 lays down that 
searches under sec. 14 and 15 shall be made 
in acoordanee with the provisions of the 
Code of Criifiinal Procedure. 4 L.B.R. 121 
=14 BUP.L.R. 202=7 Cr.L.J. 87. Under the 
Excise Act, it would appear from the word- 
ing of sec. 38 of that Act, that it is not 
necessary for an Excise Officer to conduct 
the search under the provisions of the Code 
of Criminal Procedure. It is objectionable 
to be constantly calling the same person to 
mtness the search, and to do so is likdy to 
prejudice the mind of a tryi^ Magistrate 
against the prosecution. {Ihid.) See ab'O 
1930 R, 49=7 E. 771=121 I.C. 715; 1927 

R. 170=100 T.C. 980. When searches are 
undertaken under the provisions of the 
Opium Act. neighbours or respectable house- 
owners near to the house searched, should 
be called in to witness the search. A written 
information is not evidence. If it is desired 
to make the matter contained in it evidence, 
a person who could diree% testify to sndi 
matter should be produced as witness. 4 
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Power to seize opium in 
open plaoes. 


16. Any ofScer of any of the saM departmoits 

aces. Bl&y — 

(a) seize, in any open place or in transit, any opium or other thing which 
he has reason to believe to be liable to confiscation under section 11 or any other 
law for the time being in force relating to opium; . , , 

(i) detain and. search any person whom he has reason to believe to he 
guilty" of any offence against this or any other such 
Power to detain, search pemn has opium in his possession, 

arrest him and any other persons in his company. 


16. All searches 

fiearelies how made. 


under section 14 or section 15 shall be made in accord- 
ance with the provisions of the Code of Criminal 
Procedure.^ 


17. 

Oficers 

other. 


The ofBcers of the several departments mentioned in section 14 ^11. 
to asdst each request made, be legally boiind- 

to assist each other in cariying out the provisions of 
this Act. 


Vexatious entries^ sear- 
ches, seizures and arre^lt. 


18. Any officer of any of the said departments 
who, withoiit reasonable ground of suspicion, enters 
or searches, or causes to be entered or searched, any 


building, vessel or place, 

or vexatiously and unnecessarily seizes the property of any person on the 
pretence of seizing or searching for any opium or other thing liable to confisca- 
tion under this Act. v. 

or vexatiously and unnecessarily detains, searches or arrests any person, 
shall for every such offence, be punished with fine not exceeding five 
hundred rupees. ^ 


LEG, EEE. 

iSee now the Code of Criminal Procedure, 
1898 (Act V of 1898). 


L.B.R. 121=7 Cr.L.J. 87. See aUo 1931 
C. 350=35 O.W.N. 601=131 LC. 113 [Ex- 
cise Officer investigating offence is deemed 
to be a police officer; confession to Mm is 
inadmissible ni evidence. S€e 5 L.BJE&. 
56 = 10 Cr.L..r. 86= I.O. 546; 1884 A.W'.N. 
I'l.'i; rr.B.B. (1S72-1S96), Vol. I, p. 135] 
•Power of Arrest. — Sec. 24 of Act XIII 
of 1857 does not authorise a police officer 
uuconilitionally to arrest a person against 
whom the infonnation. mentioned in that 
section has been received. It only authorises 
a police officer to take security from the 
peson informed against, and ^;he power to 
take such person into custody arises only 
upon Ms default in giving security that 
may be demanded of Mm. But the power of 
arrest, under sec, 4 (q), Criminal Procedure 
Code, is an unqualified power. 24 0. 681 
See alH> 43 0, 1161=20 C.W.N. 1294=35 
I.C. 811=17 Cr.L.J. 379; seewre of opium 
see 10 Or.L.J. 86=2 I.C. 546 =5 Ii.B 3 . 
56. 

Onus of proving knowledge is on the pro- 
secution. 1930 C. 668=129 I.C. 184. The 
mere fact that opium was found in the ac- 
cused's claim without proof of any addi- 
tional facts to establish connection between 
him and the opium will not suffice to dis- 
charge that onus. (Ibid.); 59 LC. 133. 

Secs. 14 and 20. — Sec. 14 read with sec. 
20 requires an Excise Inspector, where a 
search is -made in consequence of informa- 
tion received, that the infonnation shoffid 


be reduced to writing. 146 I.C. 43=1933 
Sind 174. 

Secs. 15-19: Time of Search. — Opvum 
irhioh is l)eing earned about from place to 
place in a boat is transvH*, although the 
boat is temporarily anchored or otherwise 
fastened. But sec. 15 does not authoriso 
an officer to enter and search a boat bet- 
iccfih sunset and smriset against the will of 
the person in charge of it, without a war- 
rant from another officer authorised under 
sec. 19 of the Act. 5 L.B.R. 56=2 I.C. 
.54(1 (F.B.). 

Sec. 15. — ^According to the Opium Act, 
all searches uhder sec. 15 are to be in ac- 
cordance with the provisions of the Code of 
Criminal Procedure. There is, however, no 
provision in the Code relaiing to searches 
of persons, except sec. 102 (3) which refers 
to peiaons in or about a place liable to 
search. Sec. 103 deals only with 'places to 
be searched^ and it has no application to 
searches under the Opium Act. Irregularity 
in the search does not necessarily invalidate 
the proceedings. It always affords a ground 
for scrutiny, and if, after careful scrutiny, 
the Court comes to the conclusion that an 
excisable article was recovered from the pos- 
session of the accused, then the conviction 
is treated as a sound one. 1941 !Bang.L.B. 
552=A.I.B. 1941 Bang. 333. 

Sec. 16: Search, how made.— In con- 
ducting a search under this Act of premises 
occut)ied by the axscused, the provisions of 
sec. 103 of the Code of Criminal Procedure 
are to be observed. The residents of the 
locality must be asked to be present and a 
list of property found should be made. The 
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19. The Collector of the district, Deputy Oommissioner or other officer 

Issue of warraats. authorized by the Provincial Goveininent in this 

beha,If, either personally or in right of his office, or a 
Magistrate, may issue his w-arrant for the arrest of any person whom he has 
reason to believe to have committed an offence relating to opium, or for the 
search, whether by day or night, of any building or vessel or place in which he 
has reason to believe opium liable to confiscation to be kept or concealed. 

All waiTants issued under this section shall be executed in accordance 
with the provisions of the Code of Crjpiinal Proeedure.® 

20. Every person arrested, and thing seized, under section 14 or section 

Disposal of person anest- be forwarded without delay to the officer in 

ed or thing seized. charge of the nearest police-station ; and ever>' pei- 

, , * , , . , son arrested and thing seized under section 19 shall 

DO fonrarded without delay to the officer by whom the warrant was issued. 

V, whom any person or thing is forwarded under this sec- 

tion shall, with all convenient despatch, take such measures as may he necessary 
tor die disposal according to law of such person or thing. 

21 . Whenever any officer makes any arrest or seizure uuder this Act, he 
Eeport of arr.•st^ and shall, without forty-eight hours ne^ ^tm such 

sdzures. arrest or seizure, make a full report of all the parti- 

culars of such arrest or seizure to his immediate 
official superioi’. ‘ 

22. [Proeed/itre in case of illeg(tl poppy c.ulKvation.] Repealed iy Act H 
of 1930. 

Becovo]^ of arrears of 23. Any aiTcar of any fee or duty imposed 
fees, duties, ete. under this Act or any nile made hereunder, 

and any arrear due fium any farmer of opium- 

1 ‘evenne, 

may be recovered from the pei-son primarily liable to pay the same to the 
Provincial Government or from his surety (if any) as if it were an aiTear 
of land revenue. 

24. When any amount is due to a farmer of opium-revenue from his 
licensee, in respect of a licence, such fanner may 
Farmer may apply to make an application to the Collector of the district, 
OoUector or o&st of^r to Pepi^ty Commissioner or othei officer authorized by 
** ™ ^he Provincial Government in this behalf, praying 
' ■ such officer to recover such amount on belialf of the 

applicant; and, on receiving -such application, such Collector, Deputy Commis- 
sioner or other officer; may in his discretion recover such amount as if it were an 
arrear of land-revenue, and shall pay any amount so recovered to the applicant : 

Provided that the execution of any process issued by such Collector, 
’[Deputy OomMssiouer] or other officer for the recovery of such amount 
shall be stayed if the licensee institates a suit in the Civil Court to try the 
demand of the farmer, and furnishes security to the satisfaction of such officer 
for the payment of the amount whicb such Court may adjudge to be due fi-om 
him to such farmer: 

Provided also that uothing contained in this section or done thereunder 


LE<J. BEP. 

*Vide footnote 1, on page 1068, supra, 

I ^‘Deputy Commissioner” was substituted 
for '"Deputy Collector” by the Repealing 
and Amending Act (XII of 1891), Sch. II. 


irregularity of the search \vill impair the 
value of the evidence regarding the dis- 
covery of opium. XJ.B.B. (1892-1896) VoL 
I, p. 135. But will not affect the validity of 
an otherwise proper connection. 53 I.C. 153 
=20 Cr.L.J. 745=2 PX.T. 626. The'mere 


fact that witnesses for search did not come 
from immediate vicinity but mere residents 
of a village 2 or 3 miles away, would not 
justify the Court in rejecting their evidence. 
A.LR. 1937 Rang. 434. 

Okus. — ^I f the law declares tlmt under 
certain conditions the burden of proof shall 
be shifted from the prosecution to the ac- 
cused, the presence of all those conditions 
should be strictly proved. XJ.B.B. (1892- 
1S96), Vol. I, p. 144. 
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affect the right of any farmer of opiuau-reyenue to recover by suit in the 
(Xvil Court or o&erwise any amount due to him from such licensee. 

25. When any person, in compliance vrith any rule made hereunder, gives 
^ j j a bond for the performance of any duty or act, 

of due act shaU be dee^d to be a public duty, 

or an act in wMeh the public are interested,^ as the 
case may be, within the meaning of the Indian Contract Act, 1872, section 74; 
and, upon breachi of the condition of such bond by him, the whole sum named 
therein as the amount to be paid in case «£ such breach may be recovei’ed from 
him as if it were an arrear of land-revenue. 

SCHEDULE. 

‘ [Enactments repel^led.] 

Bepealed ly Aat XII of 1891 / 


THE INDIAN PASSPORT ACT (XXXIV OF 1920). 

[9th Sepfcnibcr, 1920- 

An Act to take pozver to require passports of persons entering British India. 

Whereas it is expedient to take power to require passports of persons 
entering British India; It is hereby enacted as follows; — 

^ ^ 1. (1) This Act maybe called The Indian 

Short tttie and extent. Passport Act, 1920. 

(2) It shall extend to the whole of British India, including British Balu- 
chistan, the Sonthal Parganas and the district of Angul. 

2. In this Act, unless there is anything repugnant 
Definitions. subject or context, — 

“entry” means entry by water, land or air; 

“passport” means a passport for the time being in force issued or renewed 
by the prescribed authority and satisfying the conditions prescribed relating to 
the class of passports to which it belongs ; and 

“prescribed” means prescribed by rules made under this Act. 

3. (1) The Central Government may make rules requiring that persons 

^ , entering British India shall be in possession of 

vver to make rules. passports, and for all matters ancillary or incidental 

to that purpose. 

(2) Without prejudice to the generality of the foregoing power such 
rules may — 

(a) prohibit the entry into British India or any part thereof of any 
person who has not in his possession a passport issued to him; 

(b) prescribe the authorities by whom passports must have been issued 
or renewed, and the conditions with which they must comply for the purposes 
of this Act; and 

(c) provide for the exemption, either absolutely or on any condition, of 
any person or class of persons from any provision of such rules. 

(3) Rules made under this section may provide that any contravention 
thereof or of any order issued under the authority of any such rule shall be 
punishable wiA imprisonment for a term which may extend to three months, or 
with fine or with both. 

(4) All rules made under this section shall be published in the Official 
Gazette, and shall thereupon have effect as if enacted in this Act. 

4. (1) Any officer of police, not below the rank of a sub-inspector, and 

Power of arrest officer of the Customs Department empowered 

by a general or special order of the ^[Central Govern- 


liEQ-. BEP. A.O., 1937, 

1 Bubstituted for ^Local GoveraxiieiiV by 



S- 53] 


Patents and Designs Act (II of 19 ii). 


1071 


inent] in this behalf may arrest without warrant any person who has contraven- 
ed or against whom a reasonable suspicion exists that he has contravened any 
rule or order made under section 3. 


(2) Ever}' officer maldng an arrest under this section shall, without 
unnecessary delay, take or send the person arrested before a Magistrate having 
jurisdiction in the case or to the officer in charge of the nearest police-station 
and the provisions of section 61 of the Code of Criminal Procedure, 1898, shall, 
so far as may be, apply in the case of aii}' such arrest. 

5. The ^[Central Government] may, by general or special order, direct the 

Power of removal. any person from British India who, in 

contravention of any rule made under section 0 
prohibiting entry into British India without passport, has entered therein, and 
thereupon any ^[officer of the Crown] shall have all reasonable powers neces- 
sary to enforce such direction. 


PATENTS AND DESIGNS ACT (II OF 1911) (Extracts). 

Legal Proceedings. 

Pirac\ of rejjistered de- 53. (1) During the existence of copyright in 

. any design it shall not be lawful for any person — 

(a) for the purpose of sale to apply or cause to be applied to any article 


LEG. REF. 

1 Substituted for 'Local GoTemment’ by 
A.O., 1937. 

2 Substituted for '‘officer of Govermnent” 
by ihid. 


SEO. 33. — The word "Court” in sec. 33 re- 
fers to the I>istiiet Court; and a suit under 
sec. 53 must be instituted in the ' District 
Court. ISS I.C, 871=A.I.R. 1940 Pesli. 19. 
Sec. 53 is self-contained in itself, and the 
two parts of sec. 53 (2) are disjunctive. The 
plaintiff must make his election of remedies 
under the section before the final hearing of 
the suit. 38 Bom.L.E. 823=AJ.E. 1935 Bom. 
408, It is not necessary, in order to entitle 
a plaintiff to relief on the ground of in- 
fringement of copyright in design, that the 
infringing design should be an exact copy 
or reproduction of the registei*ed design. 
The words ^^fraudulent or obvious imdtatifln” 
ought not to be constmed as meaning exact 
reproduction. 181 I.C. 547=41 Boin.L,E. 45 
=A.I.E. 1939 Bom. 103. The onus of prov- 
ing that defendant had knowledge of plain- 
tiff’s rights or that he applied or caused to 
be applied such designs to the aiticles sold 
by him lies on plaintiff. Sec. 106, Evidence 
Act, does not apply. 40 C-W-N*. 938=A.I. 

E. 1936 G. 493. Sec. 53 creates three sepa- 
rate acts which are unlawful. The first is 
to apply the design in the way described; 
the second is to d(T anything with a view 
to enable the design to be applied in the 
way described in the statement of the first of 
the offences and the third is to expose or 
cause to bo exposed for sale the arti<de 
under the conditions specified under head 
(b), The acts referred to in the Act must, 
in order to constitute offences under the 
'Act, be committed in British India. 40 
Bom.L.E. 661=A.I.E. 1938 Bom. 413. 
Under sec. 53 (1) (u) it is not the applica- 
tion that has to be fraudulent, but the isu* 
tation should be considered ^ "fraudulent 


or obvious” or not. A person is entitled to 
sue tile infringer as soon as the latter 
causes the design to be applied to his goods 
and impoits the same for sale in E^itish 
India, thugh the design is actually applied 
to the goods in a country outside British 
India. 181 I.C. 547=41 Bom.L.E. 45=A. 
I.E. 1939 Bom. 103. The question of actual 
damage must always be seriously consider- 
ed when allotting penalties for the various 
offences under this section. 1933 E. 240. 

The equitable remedies in respect of an 
infringement of a design or not excluded by 
the statute and in a suit for relief on the 
ground of infringement, the plaintiff is 
therefore entitled to ask for delivery up of 
the goods with the infringing trade mark to 
hhn for destiuction. 181 I.C. 547=41 Bom. 
J^.E. 45=A.I.E. 1939 Bom. 103. 

A certificate of registration, issued' by the 
controller under sec. 45 (1) to the proprietor 
of a design when registered, is not final and 
conclusive. There is only a pnma facie pre- 
sumption that the pei*son whose name is 
registered as the proprietor is the proprietor 
of a new dr original design, but the pre- 
sumption can be rebutted. The" certificate 
is not conclusive, and there is nothi:^ in the 
Act which prevents the defendant in a suit 
for damages for infringement of a regis- 
tered design under sec. 53 of the Act from 
raising in defence the plea that the design 
was previously published and was neither 
new or original. The onus is of course on 
the defendant who seeks to go behind the 
certificate of registration to show that 
the plaintiff is not proprietor of the re- 
gistered design in question. 43 Bom.L.E. 
280. 

A patent may be sustained though each 
principle or process in it was previouilly 
well-known to all pei-sons engaged* in the 
trade to which the patent relates, provided 
that the mode -of combining those proces- 
' ^ was new and produced a beneficial re- 
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in anv class of goods in which the design is registered the design or any frau- 
dulent or obvious Jhiitation thereof, except with the licence or written consent 
of the registered proprietor, or to do anything with a view to enable the design 
to be so applied ; or 

(6) knowing that the design or any fraudulent or obvious imitation 
thereof has been applied to any article without the consent of the registereu pro- 
prietor, to publish or expose or cause to be published or exposed for sale that* 
article. 

(2) If any person acts in contravention of this section, he shall be liable 
for every contravention, — 

(a) to pay to the registered proprietor of the design a sum not exceeding 
five hundred rupees recoverable as a contract debt, or 

(b) if the proprietor elects to bring a suit for the recoverv of damages 
for any such contravention, and for an injunction against the repetition thereof, 
to pay such damages as may be awarded and to be restrained by injunction 

accordingly : r 1 • 

Provided that the total sum recoverable in respect of any one design 

under clause (a) shall not exceed one thousand rupees. 

(3) When the Court makes a decree in a suit under sub-section (2), it 
shall send a copy .of the decree to the Controller, who shall cause an en% 
thereof to be made in the register of designs. 

54, The provisions of this Act with regard to certificates of the validity of 
a patent, and to the remedy in case of groundless 
Application of certain threats .of legal proceedings by a patentee shall apply 
SlfAnfiTn ^^Lse of registered designs in like maimer as 

^ ’ they apply in the case of patents, with the substitution 

- of references to the copyright in a design for references to a patent, and of 
references to the proprietor of a design for references to the patentee, and of 
references to the design for references to the invention. 

* * 3|S He * SK 


Offences, 

78, If any person uses on his place of. business, or on any document issued 
r f . 1 : . 1 him, or otherwise, the words “Patent Office," or 

“Patent Office ° ''orc& other words suggesting that his place of business 

is officially connected with, or is, the Patent Office, he 
shall be punishable with fine which may extend to two hundred rupees, and, in 
the case of a continuing .oflfence, with further fine of twenty rupees for each day 
on which the offence is continued after conviction therefor. 


THE PAYMENT OF WAGES ACT (IV OF 1936), 

[N.B,—Am, Act XX of 1937, Act XXII of 1937 and Ordinance III of 1940.] 


[23rd April, 1936. 

An Act to regulaHe the payment of zc/ages to certain classes of persons employed 
in industry. 

Whereas it is expedient to regulate the payment of wages to certain 
classes of persons employed in industry ; It is hereby enacted as follows : — 

Short title, extent, com-., U (1) This Act may be called The Paymj£NT 
menoement and application. oF Wages Act, 1936. 

(2) It extends to the w-hole of British India, including British Baluchis- 
tan and the Sonthal Parganas, 


suit, , and provided also that the specifica- 
tion claimed not the old processes, or any 
One of them,^ but only the new combination. 
A new combination of known ptocesses and 
methods to produce a known arti(de is a 
^*new manufacture’^ within the of 


the statute, if the result of such a combina- 
tion is to produce the article either greater 
in yield, or cheaper in costs or better in 
quaUty. (1943) Lah. 372=A.IJ». 

1943 Lah. 247. 
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(3) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint, 

(4) It applies in the first instance to the payment of wages to persons 
employed in any factory and to persons employed ( otherwise’ than in a factory) 
upon any railway by a railway administration or, either directly oi through 
a sub-contractor, by a person fulfilling a contract with a railway administration. 

(5) The Provincial Government may, after giving three months’ ncftice 
of its intention of so doing, by notification in the Official Gazette, extend the 
provisions of the Act or any of them to the payment of wages to any class of 
persons employed in any industrial establishment or in any class or group of 
industrial establishments. 

(6) Nothing in this Act shall apply to wages payable in respect of a wage- 
period which, over such wage-period, average two hundred rupees a month or 
more. 

Definitions unless there is anything repug- 

nant in the subject or context,— r 

(i) "factory” means a factory as defined in clause (;) of section 2 of 
the Factories Act, 1934; 

(ii) “industrial establishment” means any — 

(o) tramway or motor onmibus service; 

(b) dock, wharf or jetty; 

(c) inland steam-vessel; ‘ 

(d) mine, quarry or oil-field; 

(e) plantation; , . * 

(/) workshop or other establishment in which articles are produced, adapt- 
ed or manufactured, with a view to their use, transport or sale ; 

(iii) '“plantation” means any estate which is maintained for the purpose 
of growing cinchona, rubber, coffee or tea, and on which twenty-five or more per- 
sons are employed for that purpose ; 

(iv) “prescribed” means prescribed by rules made under this Act; 

(v) “railway administration” has the meaning assigned to it in clause 
(6) of section 3 of the Indian Railways Act, 1890; and 

(vi) “wages” means all remuneration, capable of being expressed in 
terms of money, which would, if the terms of the contract of employment, express 
or implied, were fulfilled, be payable, whether conditionally upon the re^far 
-attendance, good work or. conduct or other behaviour of the person eimployed. 
or otherwise, to a person employed in respect of his employment or of work done 
in such employment, and includes any bonus or other additional remuneration of 
the nature aforesaid which would be so payable and any sum payable to such 
person by reason qf the termination of his employment, but does not include — 

(a) the value of any house accommodation, supply of light, water, medi- 

cal attendajice or other amenity, or of any service excluded by general or specia.1 
order of the * * *] Provincial Government; 

(b) any contribution paid by the employer to any pension fund or provi- 
dent fund; . . 

(c) -any travdling allowance or the value of any travelling concession; 

(d) any sum paid to the person employed to defray special expenses 
entailed on him by the nature of his employment; or 

(e) any gratuity payable on discharge. ... ■ 


LEG. REF. 

1 Words 'Governor-General in" CoUiLcil or’ 
emitted by A.O., 1937. 


Seo. 2. — “Wages” as defined by sec. 2 can 
only mean , wages earned and caimpt exnbpace 
potential wages. Bonus wMoh" ioight” 

earn but baa not earned cannot 'form part 

Cr.C 


of his wages. The words’ “remuneration, 
which would, if the contract were fulfilled 
be payable”, mean no more than remunera- 
tion payable on the fulfilment of the., con- 
tract. Bonus never becomes payable to an 
employee who does not earn it under the 
teims of ihe contract.- 22 Bom.L*B' 

.I9CL Boul.36_. . ' . 
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3. Every employer shall be responsible for the 
Responsibility for pay- payment to persons employed by him of all -waves 
ment of wages. reilirtd to be paid under this Act : 

Provided that in the case of persons employed (otherwise than by a con- 
tractor) — 

(а) in factories, if a person has been named as the manager of the factory 
under clause (e) of sub-section (1) of section 9 of the Factories Act, 1934, 

(б) in industrial establishments, if there is a person responsible to the 
employer for the supervision and control of the industrial establishment, 

(c) upon railways (otherwise than in factories), if the employer is the 
railway administration and the railway administration has nominated a person in 
this behalf for the local area concerned 

the person so named, the person so responsible to the employer, or the person so 
nominated, as the case may be, shall be responsible for such pa 3 rment. 

4 .. (1) Eveiy person responsible for the payment of wages under section 
3 shall fix periods (in this Act referred to as wage- 

Fixation of wage-periods, periods) in respect of which such wages shall be 

payable. 

(2) No wage-period shall eicceed one month. 

Time of payment of 5. (1) The wages of every person employed 
wages. upon or in — 

(a) any railway, factory or industrial establishment upon or in which 
less than one thousand persons are employed, shall be paid before the expiry 
of the seventh day, 

(b) any .other railway, factory 6r industrial establishment, shall be paid 
before the expiry of the tenth day, 

after the last day of the wage-period in respect of which the wages are payable. 

(2) Where the ernployment of any person is terminated by or on behalf 
of the employer, the wages earned by him shall be paid before th^ exipiiy of 
the second working day from the day on which his employment iA terminated. 

(3) The ^[Provincial Government] may, by general or special order, ex- 
empt, to such extent and subject to such conditions as may be specified in the 
order, the person responsible for the payment of wages to persons employed upon 
any railway (otherwise than in a factory) from the operation of this section in 
respect of the wages of any such persons or class of such persons. 

(4) All pa 3 mients of wages shall be made on a working day. 

Wages to be paid in cur- 6. All wages shall be paid in current coin or 

rent coin or currency notes, currency notes or in both. 

7* (1) Notwithstanding the provisions’ of sub-section (2) of section 47* of 

Deductions which may be Railway Act 1890, the ws of an em- 

ma/t. from wages. ployed parson shall be paid to mm- without deductions 

of any kind except those authorised by or under this 

Act. 

Explcmation.~~-'Eve.ry payment made by the employed person to the em- 
plcyei- or his agent shall, for ihe purposes of this Act, be deemed to be a deduction 
from -wages. 

(2) Deductions from the wages of an onployed person shall be made only 
in accordance with the provisions of this Act, and may be of the following kinck 
only, namely;—* >* 

(q)„fines; ^ 'S'jiX' 

(b) deductions for absence from duty; 

(c) deductions for damage to or loss of goods- eqiressly entrusted to the 
employed person for custody, or for loss of monqr for which he is required to 
account, where such damage or loss is directly attributable to his neglect or 
default; 

,, ■■■, « « - l .■■ ■ — -- .. ■ ■- ' -- -■ 

LEG. BEF. * nor-General in Cotmoil”. 

1 Substituted by A,0., 1937, £ol* "Qow- 
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(rf) deductions for house accommodation supplied by the employer; 

if2 amenities and services supplied by the employer 

autlwrise • * [Provincial Government] may, by general or special order, 

Explanation . — ^The word ‘services* 'in this sub-clause does not include the 
supply of tools and raw materials required for the purposes of employment. 

(/) deductions for recovery of advances or for adjustment of overpay- 
ments of wages ; 

{g) deductions of income-tax payable by the employed person ; 

(A) deductions required to be made by order of a Court or other authority 
competent to make such order; 

(i) deductions for subscriptions to, and for repayment of advances from 
any provident fund to which the Provident Funds Act, 1925, ‘ applies or any 
recognised provident fund as defined in section 58-A of the Indian Income-tax 
Act, 1922, or my provident fund approved in this behalf by the Provincial 
Government, during the continuance of such approval ; 

(/) deductions for pa}mients to co-operative societies approved by the 
Provincial Government or to a scheme of insurance maintained by the Indian 
Post Ofiice; and 


[(k) deductions, made with the written authorization of the employed 
person, in furtherance of any War Savings scheme, approved by the Provincial 
Government for the purchase of securities^ of the Government of India or tibe 
Government of the United Kingdom,] (Added by Ordinance III of 1940.) 

8- (1) No fine shall be imposed on any employed person save in respect 
Fines, such acts and omissions on his- part as the employ- 

er, with the previous approval of the Provincial 
Government or of the prescribed authority, may have specified by notice under 
sub-section (2), 

(2) A notice specifying such acts and omissions shall be exhibited in the 
prescribed manner on the premises in which the emplo 3 mient is carried on or in 
the case of persons employed upon a railway (otherwise than in a factoiy),, at 
the prescribed place or places. 

(3) No fine shall be imposed on any employed person until he has been 
given an opportunity of showing cause against the fine, or otherwise than in 
accordance with such procedure as may be prescribed for the imposition of fines. 

(4) The total amount of fine which may be imposed .in any one wage- 
period on any employed person shall not exceed an amount equal, to half-an-anna 
in the rupee of the wages payable to him in respect of that wage-period. 

(5) No fine shall be imposed .on any employed person who is under the 

age of fifteen years. » 

' (6) No fine imposed oh any employed person shall be recovered from 
him by instalments or after the expiry of sixty days from the day on which it 
was imposed. . ^ 

(7) Every fine shall.be deemed to have been imposed on -the day -of .the 
act or omission in respect of which it was imposed. 

- ’ rS) All fines and all realisations thereof shall be recorded in a regi^te'r to 
be kept by the person responsible Tor the payment of wages under section 3 ih 


LEG. REF. omitted by A.O., 1937. 

1 Words 'Governor-General 'in Council or' ^ '*. 

. \ ....... 
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such fonn as may be prescribed; and_ all such realisations shall bp applied only 
to such purposes beneficial to the persons employed in the factory^ or establish- 
ment as are approved by the prescribed authority. 

Explanation . — When the persons employed upon or in any railway, 
factory or industrial establishment are part only of a staff employed tmder the 
same, management, all such realisations may be credited to a common fund main- 
tsuned for the staff as a whole, provided that the -fund sMl be applied only to 
such purposes as are approved by the prescribed authority. • 

9. (1) Deductions may be made under clause (i) of sub-section (2) of 
. .section 7 only on account of the absence of an em- 

frSn^dut absence ployed person from the place or places where, by the 

^ , terms of his emplo 3 mient, he is required to work, such 

absence bring for the whole or any part of the period during which he is so 
reqtured to work. 

.(2) The amount of such deduction shall in no case bear to the wages 
payable to the employed person in respect of the wage-period for which the 
deduction' is made a larger proportion than the period for which he was absent 
bears to the total period, •within such wage-period, during which by the terms of 
$is employment, he was required to work; 

Provided that, subject to any rules made in this behalf by the Provincial 
Gweniment, if ten or more employed p.ersons acting in concert absent themselves 
without due notice (that is to gay without giving the notice which is ‘required 
under the terms of their contracts of employment) and without reasonable cause, 
such deduction from any such person may include such amount not exceeding 
his wages for eight days as may by any such terms be due to the employer in lieu 
of dUe notice. 


^Explanation . — ^For the purpose of this section, an employed person shall 
be deemed to be absent from the place where he is required to work if, althot^h 
present in su^ place, he refuses, in pursuance of a stay-in-strike or for any other 
cause which is not reasonable in the drcumstances, to carry out his work.] 

10. (1.) A deduction under clause (c) of sub-section (2) of section 7 
_ , , . shall not exceed die amount of the damage or loss 

or Io«”*^*'°*** damage caused to Ihe employer by the neglect or default of 

the employed person and shall not be made until the 
employed person has been pven an opportunity of showing cause against the 
deduction, or otherwise than in accordance with such procedure as may be pre- 
scribed for the making of such deductions. 

. . (2) All such reductions and all realisations thereof shall be recorded in 

a, register to be kept by the person responsible for the payment of wages under 
section 3 in such form as may be prescribed. 


Deduction 
rendered. • 


for services 


11. A deduction under clause (d) or clause (e) of sub-section (2) of 
section 7 shall not be made from the wages of an 
employed perstMi, unless the house-accommodafion, 
amenity or service has been accepted by him, as a 
term of employment or otherwise and such deduction shall not exceed an amowt 
equit^ent to Ae value of the hduse-accommodation, amenity or service supplied 
Slid, in th$ case of a deduction tmder. the said clause sl^l be subject to such 
conditions as •[* *] tbe Provincial . Government may im^se. 


Deductions for- recovery 
of advances. 


12. Deductions under .dause (/) of sub-sec- 
tion (2) of section 7 shall be subject to the following 
conditions, n^ri.y: — 


L!EiG‘. 3EKBJ . ^ 1937* 

lloseited iqr Act XSQ ^ 1987 , we. 8 , . 


S. 151, 
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(a) recovery of an advance of money given before emplo 3 m!ient began 
shall be made from the first payment of wages in respect of a complete wage- 
period, but no recovery shall be made of such advances g^ven for travelling- 
expenses; 


(b) recovery of advances of wages not already earned shall be subject to 
any rules made by the Provincial Government regulating the extent to which such 
advances may be given and the instalments by which they may be recovered. 


Deductions for payments 
to co-operative societies- 
and insurance schemes. 


13. Deductions under clause (/)' ^[and clause 
(^)] of sub-section (2) of section 7 shall be subject 
to such conditions as the Provincial Government may 
impose. 


14. (1) An Inspector of Factories appointed under sub-section (1) of 

Tnsnertors Section 10 of the Factories Act, 1934, shall be an 

^ _ ■ Inspector for the purposes of this Act in respect of 

all factories within the local limits assigned to him. 

(2) The * [Provincial Government] may appoint Inspectors for the pur- 
poses of this Act in respect of all persons employed upon a railway (otherwise 
than in a factory) to whom this Act applies. 

(3) The Provincial Government may, by notification in the Official 
Gazette, appoint such other persons as it thinks fit to be Inspectors for the pur- 
poses of this Act, and may define the local limits within which and the class of 
factories and industrial establishments in respect of which they shall exercise 
their functions. » 

(4) An Inspector may, at all reasonable hours, enter on any premises, 
and make such examination of any register or document relating to the calcula- 
tion or payment of wages and take on the spot or otherwise such evidence of 
any person, and exercise such other powers of inspection, as he may deelm 
necessary for canying out the purposes of this Act. 

(5) Every Inspector shall be deemed to be a public servant within the 
meaning of the Indian Penal Code. 

15. (1) The Provincial Government may, by notification in the Official 

Gazette, appoint any Commissioner for Workmen's 
aairas arising out of Compensation or other officer with experience as a 
deductions from wages or Judge of a Civil Court or as a stipendiary Magistrate 

pLStrfor maiidfus ^ b® the authority to hear and decide for any spedfi- 

or vexatious claims. ed area all claims arising out of deductions from the 

wages, or delay in payment of the wages, of persons 
employed or paid in that area, f 


3 inserted by Ordinance in of 1940. 

2 Substituted for ‘Governor-General in 
Council’ by A.O., 1937. 

Sec. 15.--ra the case of a factory, if a 
person is named as the manager of the fac*, 
tory under the Factories Act, -then he would 
be liable for the amount wages. The em- 
ployer is not a proper party when there is 
a manager appoint^. (1939)' Bom. 

96=41 Bom.L.B. 1283=1940 Bom. 87. The 
Induction of an employee to a lower grade 
of pay from a higher grade for a rfior^ period 


is a “deduction” within the meaning of the 
Payment of Wages Act, If an employer ter- 
minates his existing contract with his em- 
ployee, but offers to re-em^oy him on a 
lower rate, there is nothing against it in 
the Act* and no question of deduction would 
arise. I.L.R. (1941) Kar. 394=AXR. 1941 
Sind 191. 

A Civil Court is not barred by sec. 22, 
read with sec. 15 of the Payment of Wages 
Act from 'trying a suit in which the plain- 
tiff is datming a sum of money alleiged to 
be due in lieu of notice after from 

employment, when the ' daim is entirety 



im 


- ' The CsxMiMAL Couar MANUAt. 


{S. 16 


... (2) Where contrary to the provisions of this Act any deduction has 
been, made from the wages of an employed person, or any payment of wages 
has been delayed, such, person himsdf, or any legal practitioner or any 
of a registered trade union authorised in writing to act on his behalf, or any 
Inspector under this Act, or any .other person acting with the permission of the 
authority appointed' under sub-section (1), may apply to such authorify for a 
direction under sub-section (3) : 

Provided that every such application shall be presented within six months 
from Ae date on which the deduction- from the wages was made or from the date 
on which the payment of the wages was due to be made, as the case may be : 

Provided further that any application may be admitted after the said 
period of six months when the ajpplicant satisfies the authority' that ^ Jiad 
sufficient cause for not making the application within such period. 

(3)' When any application under sub-section (2) is entertsdned, the autho- 
rity shal hear the Applicant and the employer or other person responsible for the 
pa 3 nnent of wages under - section 3, .or give them an opportunity pf being heard, 
and, after such further inquiry (if any) as may be necessary, may, without pre- 
judice to any .other penalty to wWch such employer or otiier perscnt is liahy 
ijmder this Act, direct the refund to the employed person of the amount deducted, 
or the payment of the delayed wages together with the pa 3 nnent of such compen- 
sation as the authority may think fit, not exceeding ten times the amount deducted 
in -the former case and’not exceeding ten rupees in the latter: 

. ■ Provided that no (firection for the pa 5 TOent of compensation shall be 
made in the case of delayed wages if the authority is satisfied that the delay was 
due to — 

(a) a bom fide error or a bom fide dispute as to the amount payable to 
the employed .person, or 

. ■' (i) the occurrence of an emei^ncy, or die existence of exceptional cir- 

cumstances, such that the person -responsible for the payment of the wages was 
unable, though exercising reasonable diligence, to make prompt payment, or 

(c) the failure of the employed person to apply for or accept pa 3 Tnent 
. , (4) If the authority hearing any application under -this section is satis- 

fied that it was either malicious or vexatious, the authority may direct that a 
penalty not exceeding fifty rupees be paid to the employer or other person 
respcmsible for the payment of wages by the person presenting the application. 

(5) Any amount directed to be paid under this section may be recovered— 

■ '(a) if the authority is a Magistrate, by the authority as if it were a fine 
imposed by him as Magistrate, and 

(b) .if the au&ority is not a Magistrate, by any Magistrate to whom ihe 
authority makes application in this behalf, as if it were a fine imposed by such 
Magistrate. 


"Sifli^e appttcation " in- 
respect of claims from 
unpaid group. 


16. (1) Empl<^ed persons are said to belong to 
• die saiM unpaid group -if they are borne on the same 
establishment and if their wages for the same wage- 
.. period or periods have remained unpaid after the day 
fixed by section 5. • - ^ 


denied under see.>' 15. ~ Delaj^d can 

only, mean wageif- WMch aire Admittedly due, 
buf tii^payment 'of which been postpon- 
ed on some "Excuse or another. 2l’7 LC. '228. 

Sec. 15 (2) AND (3). — application for 
compensation alche as'ho^ ^htemplated by 
sec. 15 (2) a^d' (S). iCt muH .be for pay- 
ment' of delayed 'wages; and it' is only in 
such -application that otder may be passed 
for payment "of compfeiriaticin. ‘in "applica- 
tion 'for compi^satioh- alobe- Is not'- compe* 


606=1942 Bom. 273. 

gEC^. 15 AND 17 : X^EGTSIQN ON ApiTHORITr 
r-BEVisiON.—^e -authority deciding * dis^ 
putes under the„Pa3^ent of WagM Act i* 
hot a Courf subordinafe to the High Court 
whij^ cannot therefore entertain an appli- 
cati^ ^ r^jn agaio^lt a^.d^ism of the 

NJ,.7. 256=A.rjl. .l»W 


s. 20] 


1079 


The Payment of Wages Act. (IV of 1936). 


(2) . A single application may be presented under section IS on behalf or 
in respect of any number of employed persons ‘ belonging to the same unpaid 
group, and in such case the maximum compensation that may be awarded under 
sub-section (3) of section 15 shall be ten rupees per head. 

(3) The authority may deal with my number of separate pending appli- 
cations, presented under section IS in respect of persons belonging to the same 
unpaid group, as a single application presented under sub-section (2) of this 
section, and the provisions of that sub-section shall apply accordingly. 

17. (1) An appeal against a direction made under ^[sub-section (3) or sub- 
Appeal. section (4)] of section 15 may be preferred, within 

* . ■* . thirty days of the date on which the direction was 

made in a Presidency-town *[* ♦ *] before the Court of Small Causes and 
olsewhere before the District Court — 

(a) by the employer or other person responsible for the payment of wages 
under section 3, if the total sum directed to be paid by way of wages and compen- 
sation exceeds three hundred rupees, or 

(b) by an employed person, if the total amount of wages claimed to have 

been withheld from him or from the unpaid group to which he belonged exceeds 
fifty rupees, or ' ' ‘ 

g by any person directed to pay a penalty under sub-section [(4)]^ of 

. 

(2) Save as provided in sub-section (1), any direction made under sub- 
section (3) or sub-section ^[(4)] of section IS shall be final. 

18. Every authority appointed under sub-section (1) of section 15 shall 
. .... have all the powers of a Civil Court under the Code 

under Gyil Prwedure 1^, for fte purpose of taking 

evidence and of enforcing the attendance of witnesses 
and compelling the production of documents, and every such authority shall be 
to. be a Civil Court for all the purposes of section 195 and of Chapter 
XXXV of the Code of Criminal Procedure, 1898. 


19. When the authority referred to in section IS or the Court referred 

, to in section 17 is unable to recover from any person 
eiTpt^r fa (other than an empl^er) responsible un^ satira 

^ ^ 3 for the payment of wages any amount directed by 

such authority under section 15 or section 17 to be paid by such -person, the 
authority shall recover the amount from the employer of the employed person 
concerned. 

20. (1) Whoever being responsible for the payment of wages to an 

employed person contravenes any of the provisions 
' Penalty for offences under Qf of the following, sections, namely, section S 
the Act; sections 7 to 13, both inclusive, shall be punish- 

able with fine which may extend to five hundred rupees. 


LEG, BBP. 

. 1 Substituted by Aec. 2 ajid Sch. I of Act 
XX of 1937. 

. . 3 Bepeeled by A*0., 1937. 

„-^SEC. 17: Appeaiabiutt— 

WON — Bbjuction op claim as BABBEB — ^IP A 
•niBEpTioN — ^Appeal ip .ues.— ActeordSng to 
sec. 17-' - of the Payment, of Wages Act, 
.appeals are allowM only .when, there has been 
: ,a. 'directien' which means. an order to one 
. side to make a ceirtain payment to the other 
‘ side. It is very doubtful whether when there 
- has been- a trial on the inerits and no one 
has been directed to make, any payment to 
the other aide any appeal lies but when the 
appIicaiiiaL or "faW fa rejected as tine bar- 


red without even entering into the merits, 
there is nothing in the Act which provides 
an appeal against such a rejection. I.L.E. 
(1943) All. 490=1943 AX.J. 164=1943 O. 
W.H. (H.C.) 97=A.I.It. 1943 All. 243. 

Sec. 17 (1): 'aiiREcraoN”— O rder reject- 
ing CLAIM m tofo—APPEAL. — ^The word 
.direction "in .sec. 17 '(1) must construed 
a.s including a refusal to make a direction. 
An employed person has a right of appeal 
if his clalb has been rejected in foto as also 
when his claim is allowed in' part ' only. I.L. 
E. GHl) Ear. 394‘=A.I.B. 1941 Sind 191. 
Under sm, 17 (1)’ (b) the right of app^l 
depends^ oh tbe monetary Valtus of the claim 
nu^e by the appticsmt' and noe on' any 'find- 
ing df the trial doufi;.; fShe itteaaiiy of the 


1080 . 


The Criminal Court Manual 


[S, 21 


(2) Whoever contravenes the provisions of section 4, section 6 or 
section 25 shall be punishable with fine which may extend to two hundred rupees. 

21. (1) No Court shall take cognizance of a complaint against any person 

for an offence under sub-section (1) of section 20, 
Procedure in trial of of- unless an application in respect of the facts consti- 

tuting the offence has been presented under section 
IS and has been granted wholly or in part and the authority empowered under 
the latter section or the appellate Court granting such application has sanctioned 
the making of the complaint. 

(2) Before sanctioning the making of a complaint against any person 
for an offence under sub-section (1) of section 20, the autfiorit;j empowered 
tinder section IS or the appellate Court, as the case may be, shall give such per- 
son an opportunity of showing cause against the granting of such sanction, and 
the sanction shall not be' granted if such person satisfies the authority or Court 
that his default was due to — 

(а) a bona fide error or bona fide dispute as to the amount payable to 
the employed person, or 

(б) the occurrence of an emergency, or the existence .of exceptional 
circumstances, such that the person responsible for the payment of the wages was 
unable, though exercising reasonable diligence, to make prompt payment, or 

(c) the failure of die employed person to apply for or accept payment. 

(3) No Court shall take cognizance of a contravention .of section 4 or 
of section 6 or of a contravention of any rule made under section 26 except on 
a complaint made by or with the sanction of an Inspector under this Act, 

(4) In imposing any fine for an offence under sub-section (1) of 
section- 20 the Court shall take into consideration the amount of any compen- 
sation already awarded against the accused in any proceedings taken under 
section 15. • 


22; No Court shall entertain any suit for the recovety of wages or of 
any deduction from wages in so far as the sum so 
Bar of suits. claimed— 

(a) forms the subject of an application under’ section IS’ which has 
b^n presented by the plaintiff and which is pending before the authority 
appointed under that section or of an appeal under section 17 ; or 

(J), has formed the subject of a direction under section 15 in favour of 
the.plaintiff; or 

(c) has been adjudged, in any proceeding under section 15, not to be 
owed to the plaintiff ; or 

{d) could have been recovered by an application under section IS. 


clause is clear, and there is ho D^stificatiou 
for holding otherwise on the ground that 
the section lends itself to exaggeration .of 
Aiaiwa for -the purpose of making any orders 
■passed thereon appealable. I.L.E. (1941) 
Har. 394=A.I.B. 1941 Sind 191. 

" See. ' 17 -(1) (o) provides for an appeal 
'bnly 'if ' the 'total' sum dareeted to be paid by 
way of whgesf ’fis well se* compensation ex- 
ceeds* Bs. :8t)0. •'^en no amount of wages 
is- ordered to be paid, an order for -compen- 
' satiou 'alone which dees* not exceed -Bs. 300 
is’ not appealable -under sec. 17 (1). I.L.B. 
.(1942) Bom; 649 = 44 Bom,LJB. 606=1942 
Bom. 273. ■ ' 

Sec. 17 (1) (a)s--BiGHT--or appeaii—No 

StM AWARDED 'AS t COMPENSATION.— 'Under 

sec. 17 (1) («) of the Payment of Wages 
Act an app^l if the sum directed to -be 
paid exceeds Bo; 300; and it is not necessary 
tMt ' Bueh- sum should 'indude the amount 


payable on account of compensation. The 
words '*by way of wages and compensation" 
in sec. 17 (1) (a) are by way of a descrip- 
tion and not a condition precedent for the 
maintainability of an .appeal. 1945 N'.L.J. 
281, 

Order op District Court in appeaii — Ee- 
visiON— C. P. Code, Seo. 315.— The High 
Court has power to revise an order passed 
by. the District Court Jn appeal . under sec. 
17 of the Payment of Wages Act. A Dis- 
trict Court decides, a "case” within the 
meaning of sec. 115, C. P. Code, when it 
decides the appeal. 1945.Nr.L.J'. 281. 

Sec. 17 (2) ; SuBjBCT-MATi^iff below ap- 

pealable VALUE— BEVisiON.—'The wprd 
^iinal’ in sec. 17 (2) of , the Payment of 
Wages Act prohibits oiy an appeal and 
not an application for revitioh. I.L.B,' (1944) 
■Nag. 540=il944 N.L.J. 329. . , 
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23. Any contract dr agreement, whether made before or after the 
Contracting out commencement of this Act, whereby an employed 

person relinquishes any right conferred by this Act 
shall be null and void in so far as it purports to deprive him of such right, 

24. ^[The powers by this Act conferred upon the 
Application of Act ^ to Provincial Grovemment shall, in relation to Federal 

mines railways (within the meaning of the Government of 

^ India Act, 1935) mines and oilfields, be powers of the 

Central Government], 

25. The person responsible for the payment of wages to persons employ- 

. . ed in a factory shall cause to be displayed "in 
Display by notice ot a - factory a notice ■ containing such abstracts of 

® ® ° ’ this Act and of the rules made thereunder in English 

and in the language of the majority of the persons employed in the factor}»-, as* 
may be prescribed. 

26. (1) The ^{Provincial Government] may make rules to regulate the 

„ , procedure to be followed by the authorities and 

Rule-making power. Courts referred to in sections 15 and 17. 

(2) The Provincial Government may * *] by notification in the 
Official Gazette, make rules for the purpose of carrying into effect the provi- 
sions of this Act. 


(3) In particular and without prejudice to the generality of the -fore- 
going power, rules made under sub-section (2) may — 

(a) require the maintenance of such records, registers, returns and 
notices as are necessary for the enforcement of the Act and prescribe the form 
thereof ; 

(&) require the display in a conspicuous place on premises where employ- 
ment is carried on of notices specifying rates of wages payable to persons em- 
ployed on such premises ; 

^ (c) provide for the regular inspection of the weights, measures and weigh- 

ing machines used by employers in checking or ascertaining the wages of per- 
sons employed by them ; , ‘ » 

(d) prescribe the manner of giving notice of the days on which wages 
will be paid-; 

('tr) prescribe the authority competent to approve under sub-section (1) 
of section 8 acts and omissions in respect of which fines may be imposed; 


LSG*. REF. 

‘ 1 Substituted by A.O., 1937, for the origi- 
nal section. 

2 Substituted by A.O., 1937, 

- 3 Repealed by A.O., 1937. 


Secs. 22 and 15 — Claim por money alleg- 
ed TO BE DUE IN LIEU OP NOTICE AFTER DIS- 
MISSAL — Claim Denied under sec. 15 — 
Jurisdiction op Civil Coxtrt — ^I p Barred. — 
A Civil .Court is not barred by .'sec. 22, read 
with 'sec. J5 of the Payment of Wages Act 
frpin trying a suit in which the plaintiff 
is!' claipiing a sum of money alleged to be 
in due in lien of notice after dismissal from 
employment, when the daiim is entirely de- 
-nied under see. 15. Delayed wages can only 
mean wages which are admittedly due, but 
the payment of which has been postponed 
on some excuse or other. This view seems 
to be confirmed by the proviso to suh-sec. 
^,(3) . of sec. 15 in which it is said that a 
i^reetion should .not be, made when the delay 

Cr. C M.-I-136 


in the payment of wages is due to a dona 
fide dispute as to the axnonnt payable by the 
employed person. This seems to suggest 
that any hona fide disputes as to the amount 
payable are to be tried by the Cdvil Courts 
for otherwise there would be no authority 
capable of making an order for payment 
when the amount is, in fact, due. 217 I.C- 
228. 


Sec, 26 : Payment op -.Wages (Proce- 
dure) Rules (1937), R. 12.— Memo of appeal 
along with copy of order but n<»t with 



If a memorandum of appeal is filed with 
a copy of the order but without a copy of 
the directions, — ^the ' ■ directions not having 
been drawn up in the prescribed form with- 
in a month, there is substantial compliance 
with the Buies. The principle' underlying 
sec. 99, C. P. Code, is applicable to the ease. 
•1945 N.L.J. 281. ■ . 
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(/) prescribe the procedure for the imposition of fines under section 8 
and for the making of the deductions referred to in section 10 ; 

(gr) prescribe the conditions subject to which deductions may be made 
under the proviso to sub-section (2) of section 9; 

{h) prescribe the authority competent to approve the purposes on which 
the proceeds of fines shall be expended ; 

(i) prescribe the extent to which advances may be made and the instal- 
ments by which they may be recovered with reference to clause (b) of section 
12 . ^ 

(/) regulate the scales of costs winch may be allowed in proceedings under 
this Act; 

(k) prescribe the amount of court-fees payable in respect of any, proceed- 
ings under this Act; and 

(/) prescribe the abstracts to be contained in the notices required by sec- 
tion 25. * 

(4) In making any rule under this section the Provincial Government 
may provide that a contravention of the rule shall be punishable with fine which 
may extend to two hundred rupees. 

(5) All rules made under this section shall be subject to the condition ' 
of previous publication, and the date to be specified under clause (3) of section 
23 of the General Clauses Act, 1897, shall not be less than three months from 
the date on which the draft of the pr^osed rules was published. 


THE PENAL SERVITUDE ACT (XXIV OF 1855 ).^ 


Year 

■ 

Short Title. 

Amendments. . 

*855 

XXIV 

The Penal Servuude Act, 

Rep. in part Act XII of 1867 ; Act XIV of 
1870 ;1 Act V of 1871 Act XVI of 1874 ; 


1855 . 

Acts XII of 1876 ; Act XII ofi 89 i;Act X 
of 1914. 


[13fA August, 1855. 

An Act to substitute penal servitude for the punishment of Transportation in 
respect of European and American Convicts ******♦♦♦ 

• Whereas, by reason of the difiicul^ of providing a place to which Euro- 
Preamble. peans or Americans can, with safety to their health, be 

sent for the purpose of undergoing sentences of trans- 
portation or of imprisonment for long terms it has become expedient to substi- 


LEG. REF. 

1 Short title, '‘The Penal Servitude Act, 
1855”. /See the Indian Short Titles Act, 1897 
(XIV of 1897). 

This Act l^M been declared to be in^ force 
in the whole of British India, exc^t as 
regards the Scheduled Districts, by the 
Laws Local Extent Act, 1874 (XV of 1874), 
sec. 3. ’ 

If has been’ dedared in force in — 

British Baluchistan by the British Balu- 
chistan Laws Eegidation, 19l'3 (II of 1913), 
sec. 3, Bal. Code; the Santhal Paiganas, by 


the Santhal Parganas Settlement Begulation 
(in of 1872),. sec. 3 ,as amended by the 
Santhal Parganas Justice and Laws * Begula- 
tion, 1899 (in. of. 1899), B. & -O. Code, 
Vol. L . - . , 

Upper Burma* generally (sxcept the Shan 
State s), by the Burma Laws Act, 1898 
• (Xni of 1898), sec.' d, Bur. Code, Vd. I." 

it has, be.en declared,, by ' notification nnder 
sec. 3 (a) of the .Schedulejl-'I^striets .Act, 
1874 <XIY of 1974 ),. to-be jn. forcWbj'the 
following Scheduled Dista^cts, namdy:-^ 
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tute other punishments for that of transportation^ ♦ * * ; It is enacted as 

follows: — 


No European or Ameri- 
can to be sentenced to trans- 
portation. 

2 . 

Terms of penal servitude 
instead of the present terms 
of transportation. 


^ No European or American 
shall be liable to be sentenced, or ordered, by any 
Q>urt within ® [British India], to be transported. 

Any person who, but for the passing of this Act, would, by any law 
now in force, or which may hereafter be in force, in 
any part of ® [British India], be liable to be senteijiced 
or ordered, by any such Court, to be transported, shall, 
if a European or American, be liable to be sentenced 
or ordered to be kept in penal servitude for such term as hereinafter mention^: * 
The terms of penal servitude to be awarded by any sentence or order 
instead of the term of transportation to which any such oifender would, but for 
the passing of this Act, be liable shall be as follows: (that is to say) — 

Instead of transportation for seven years, or for a term not exceeding 
seven years, penal servitude for the term of four years. 

Instead of any term of transportation exceeding seven years and not 
exceeding ‘ ten years, penal servitude for any term not less than four and not 
exceeding six years. 

Instead of any term of transportation exceeding ten years and not exceed- 
ing fifteen years, penal servitude for any term not less than six and not exceed- 
ing eight years. 

Instead of any term of transportation exceeding fifteen years, penal ser- 
vitude for any term not less than six and not exceeding ten years. 

Instead of transportation for the term of life, penal servitude for the term 

of life. 


And in every case where, at the discretion of the Court, one of anv two 
or more of the terms of transportation hereinbefore mentioned might Jiava beeb 
awarded, the Court shall have the like discretion to award one of the two or 
more terms of penal servitude hereinbefore mentioned, in relation to such terms 
of transportation. ; 


LEG. BEE. “ 

Si&dh ••• 

Adsm 

West Jalpaiguri and tlie Wertem Pnais... 

The Districts of Hazaribagh, Dohardaga 
(now the Banchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhum, 
and Pargana Dhalbhum, and the Eolhan in 
the District of Gingbhum 

The Scheduled portion of the Mirzapur 
District 

Jaunsar Bawar 

The Districts of Hazara, Peshawar, Gohat, 
Bannu, Dero- Ismail Khan and Dera Ghaz! 
l^an. [Portions of the ; Districts of 
Hazara, Bannu, Dera Ismail Khan, Dera 
Ghazi Khan, .anji the Districts of Peshawar 
and Kohat now form the North-Wesft Fron- 
tier Province, see Gazette of India, 1901, 
Pt'.'l, p. 857, and ibid., 1902, Pt. I, p. 575; 
but its application to that part of the 
Hazfira . IJistrict known as Upper Tjanawal 
has been barred- by the Hazara (Upper Tana- 
wal) has been barred by the Hazara (Upper 

iThe words "and to amend the law rela- 
,ting to the removal of such oonvictsi” in 
the title, and words "and to amend the 
law relating to the removal of Bujot^u 
and American convicts for the purpose -oi im- 
prisonment,’’ in the Preamble were repealed 


See Gazette of India. 

1880, Pt. I^ p. 672. 

Ditto 

1879, Pt. I, p. 434. 

Ditto 

1881, Pt. I, p. 74. 

Ditto 

1881, Pt. I, p. 504. 

Ditto 

1879, Pt. I, p. 383. 

Ditto 

1879, Pt, I, p. 382. 


by the Amending Act, 1891 (XII of 1891). 

8 The words "After the commancemedit of 
this Act” were repealed by the Bcpealing 
Act. 1874 (XVI of 1874), 

' 3 Siibeftituted by A,0., 1937. ' 

.1 ' r - t' 
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3. Pwmded always that nothii^ herein contained shall interfere with or 
_ affect the authority or discretion of any Court in 

to Stile puShmentt? aspect of any punishment which such Court may now 

award or pass on any offender other than transporta- 
tion ;Jbut, where such other punishment may be awarded at the discretion of the 
Court instead of transportation or in addition thereto, the same may be awarded 
instead of, or (as the case may be) in addition to, the punishment substituted 
for transportation by thi§ Act. ' 

^ 4. If any offender sentenced by any Court within ’ [British India] to the 
punishment of death shall have mercy extended to 
Effect of pardon grated upo^ condition of his being kept in penal servi- 

uiron condition of penal- ser- Jj£g^ fQj. -^y term of years, all the provi- 

sions of this Act shall be applicable to, such offender 
in the, same manner as if he had been lawfully sentenced under this Act to the 
term of penal servitude specified in the condition. 

5. [Power to substitute pend servitude for transportation.] Rep. by the 
Prisoners Act. 1871 (V of 1871). 

6. [Mode of deding with person under sentence of pend servit%ide.] Reped- 
ed by the Prisoners Act, 1871 (V of 1871). 

7. [Application of enactments respecting transportation and imprisonment 
with hard labour.] Repealed by the Prisoners Act, 1871 (V of 1871). 

8. [Removal of convicts under sentence of imprisonment from one prison 
to another.] Repealed by the Presidency Jails Act, 1867 {XII of 1867), and 
the Repeding and Amending Act, 1914 {X of 1914). 


9, 10, 11 & 12. [Licences to convicts under sentence of pend servitude to 
be at large.] Repeded by the Prisoners Act, 1871 (F of 1871). 

13. NotWng in this Act is intended to alter or affect the provisions of the 

12 & 13 inctoria, Chapter 43,® or any Act of Parlia- 
Act not to affect the pro- ment passed in the United Kingdom of Great Britain 

visions of certain English ^nd Ireland since the 28th of August, 1833, or whidi 
Statutes. ixxay hereafter be passed. 

14. Any sehtence or order upon any person describing him as a European 
Sentence when proof that American shall be deemed, for the purposes of iJiis 

a person is a European or Act, to be conclusive of the fact that such person is a 
an American. European or Ajtnerican within the meaning* of this Act, 


Xi£GI'. 

Tanawal) Regulation, 1900 (11 of 1900), 
Punjab and N.-W. Code.] 

The Scheduled Districts of the Central 
ProTinces 

The Scheduled Di&rtricta in Ganjam and 
Vizagapatam 
The District of Sylhet 
The rest of Assam (except the N'orth 
Lushai Hills) ' ... 

The Porahat Estate in the Singbhum 
District 

It has been declared, by notification under 
sec. 3 (h) of the lasK^mentioned Act, not to 

be in force in the Scheduled District of 

• » 

^ i 

■ 1 Substituted- by A.O., 1037. 

: s ''An Act ' punishing mutiny and de* 
sertion .of ofScers and soldiefs in the service 
of the East India ' Company,* and-. /for regula- 
ting in such serTi<te Ihe payment of regi* 


See Gazette of India 1886, Pt. I, p. 48, 

Ditto 1879, Pt. I, p. 771. 

Ditto 1898, Pt. I, p. 870. 

Ditto 1897, Pt. I, p. 631. 

Ditto ' 1897, Pt. I, p. 299. 

Ditto 1897, Pt. I, p. 1059, 

Lahaul. See Gazette of India, 1886, Pt. I, 
p. 301. 


mental de^ts and the distribution of effects 
.of omcere and soldiers dying in the service,” 
rep; by -20 and 81 Viet., c. 66 (llutiny, East 
India). 
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15. The word “European,” as used in this Act, shall be understood to 

Interpretation clause. include any person usually designated a ^[European 

British subject. ^ * 

16. [Commencement of Act] Repealed by the Repealing Act, 1870 (XIV 


THE PETROLEUM ACT (XXX OF 1934). 

[Rep, in part by Act I of 1938; Am, by Act XXV of 1940 and Act III of 

•3 


CONTENTS. 


Sections. 

PBEXiIMINARY. 

1. Short title, extent and commence- 

2. Befinitiona. 

CHAPTER I. 

CONTEOL OVER PETROIiEDM. 

3. Import, transport and storage of pet- 
roleum. 

4. Rules for the import, transport, and 
storage of petroleum. 

5. Production, refining and blending of 
petroleum. 

6. Receptacles of dangerous petroleum 
to show a warning. 

« 7. No licence needed for small stocks of 
non-dangerous petroleum not in bulk. 

8. No licence needed for small quantities 
of dangerous petroleum. 

9. Exemptions for motor conveyances 
and stationary engines. 

10. No licence needed by railway admini- 
stration acting as carrier. 

11. Exemption of heavy oils. 

■ 12. General power of exemption. 

- 13. Inspection of places. 

CHAPTER n. 

The Testing op Petroi/Bdm. 

14. Inspection and sampling of petroleum. 

15. Standard Test Apparatus. 


Seotions. 

16. Certification of other test apparatus. 

17. Testing ofidcers. 

18. Manner of test. 

19. Certificate of testing. 

20. Right to require re-test. 

21. Power to m^e rules reg^^bog tests. 

22. Special rules for testing viscous or 
solid forms of petroleum. 

CHAPTER III 
Penautibs and Procedure. 

23. General penalty for offences under 
this Act. 

24. Confiscation of petroleum and recep* 
tacles. 

25. Jurisdiction. 

26. Power of entry and search. 

27. Reports of accidents with petroleum. 

28. Inquiries into serious accidents with 
petroleum. 

CHAPTER IV. 

Supplemental. 

29. Provisions relating to rules. 

30. Power to apply Act to other sub- 
stances. 

31. Power to limit powers of local autho- 
rities over petroleum. 

32. Repeals. 


* [6th September, 1934. 

An Act to consolidate and amend the law updating to the import, transport, storage, 
production, refining and blending of petroleum and other inflammable snub- 
stances. 

Whereas it is expedient to consolidate and amend .the law relating to the 
import, transport, storage, production, refining and blending o£ petroleum and 
other inflammable substances ; it is hereby enacted as follows : — 

Preliminary. 

Short title,, extent and 1. (1) This Act may be called The Petroleum 

commencement. . Agt, 1934. * 

®(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. • * • 


i8ee definition of European British sub- 
ject in sec. 4, els. (h) and (t) of the Cod^ 
of Criminal Procedure, 1898 (Act V of- 
1898). ' 

2 The last part of this section was repealed 
by Sch. H of the Repeelii^g and 
1914 (X of 1914). 


3 The ‘Indian Petroleum Act, 1899, which 
was in force in Berar was repesledi and this 
Act of 1934, and also the rules and regula- 
tions made under this Act, 1934, have been 
extended to and decla jed to be in foice ih 
Berar, by. Act XXHI qt 1937* 
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(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

Definitions. 2. In this^ Act, unless there is anything repug- 

nant in the subject or context, — 

(a) “petroleum” means any liquid hydrocarbon or mixture of hydrocar- 
bonus, and any inflammable mixture (liqmd, .viscous or solid) containing any 
liquid hydrocarbon ; 

(6) “dangerous petroleum” means petroleum having its flashing-point be- 
low seventy-six degrees Fahrenheit; • 

(c) “flashing-point” of any petroleum means the lowest temperature at 
which it yields a vapour which will ^ve a momentary flash when ignited, deter- 
mined in accordance with the provisions of Chapter II and the rules made 
thereunder ; 

(rf) “to transport” petroleum means to move petroleum from one place to 
another in British India, and includes moving from one place to another in Bri- 
tish India by sea or across territoiy in India which is not part of British India; 

{e) “to import” petroleum means to bring it into British India by land, 
sea or air, otherwise than during the course of transport; 

(/) “to store” petroleum means to keep it in any one plate, but does not 
include any detention happening during the ordinary course of transport ; 

(g) “motor conveyance” means any vehicle, vessel or air-craft for the 
conveyance of human beings, animals or goods, by land, water or air, in which 
petroleum is used to g^erate the motive power ; 

(h) “prescrib^” means prescribed by rules made under this Act. 

CHAPTER I. 

Control over Petroleum. 

Import, transport and one shaU import, frMsport or store 

Storage of petroleum. smy petroleum save in accordance with the rules made 

under section 4. 

(2) Save in accordance with the conditions of .any licence for the pur- 
I»se which he may be required to obtain by rules made under section 4, no one 
shall import any dangerous petroleum, and no one shall transport or store any 
petroleum. 

import, 4, The Central Government may make 
transport and storage of ' 

petroleum. rules— 

. . (®) prescribing places where petroleum may be imported and prohibiting 

its import elsewhere; 

(b) reguTatipg the import of petroleum; 

(^r) prescribing the periods within which licences for the import of dan- 
gerous petroleum, shall be applied for, and providing for the disposal, by confis- 
cation or otherwise, of any^ d^gerous petroleum in respect of which a licence 
has not been applied for within the prescribed period or has been refused and 
which has not been exported; 

(d) regulating the transport of petroleum; 

(^) specifying the nature and condition of all receptacles and pipe-lines 
in which petroleum may be transported; 

. if) regulating the places at which and prescribing the conditions subject 
to which petroleum may be stored; 

.iff) specifying the nature, situation and condition of all receptacles in 
which petroleum may be stored; 

(A) prescribing the form and conditions of licences for the import of 
dangerous petroleum, for the trans|^rt or storage of any petroleum, the 
m^ner in which applications for such licences shall be made, the authorities 
which may grant such licences and the fees \vhich may be charged for such 
licences; ‘ ' ' ' ’ . 
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(») determining in any class of cases whether a licence for the transport 
of petroleum shall be obtained by the consignor, consignee or carrier; 

(;) providing for the granting of combined licences for the import, trans- 
port and storage of petroleum, or for any two of such purposes ; 

(k) prescribing the proportion in which any specified poisonous substance 
may be added to petroleum, and prohibiting the import, transport or storage of 
petroleum in vyhich the prc^rtion of any specified poisonous substance exceeds 
the prescribed proportion; and 

(/) generally, providing for any matter which in its opinion is eaqpedient 
for proper control over the import, transport and storage of pctrolejum. 

5. (1) No one shall produce, refine or blend 
Production, refoing and petroleum save in accordance with the rules made 
blending of petroleum.. sub-section (2). 

(2) The Central Government may make rules — 

(u) prescribing the conditions subject to wWch petroleum may be pro- 
duced, refined or blended ; and 

(b^ reeulatine the. removal of petroleum from places where it is 

ed retoed TwSed and preventofthe .^^rLStod 

SmV^cept as dangerous petroleum, of any petroleum which has not satishea 

the by the Government of India {Adaptation of Indian Lams) 

6. All receptacles ^S^oJ^prinS 

feg. ^acters the words “Petrol” or “Motor Spirit, or 

an equivalent warning of the dangerous nature of the petroleum: 

... 

(c) a pip. to tor to traniport o£ prtrolw or 
«iv rank which is wholiy tmdergrouna, or 

*“1. Nototototo^any^— 

No H«ocoo«drf for togeimis petrolenin if to lo^ 

“i^a t%tain«J in a rocoptoio 

Mceedine two hundred gallons in capaci^- . a oerson need 

. ^T^{1) Notwithstanding 

(2) Dangerous petr& pw^«djitf‘Jj^a ^*“£2 

shall be .k^t.in.se^ely toe' quart in 

of of-Setal five gallons in capaci^. 
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9. (1) The owner of a motor conveyance, who complies with the require- 
ments of the law for the time being in force relating 
Exemptions for motor registration and licensing of such conveyance, 

conveyances and stationary driver or pilot and the owner of any stationary 

ei^es. internal combustion enpne, shall not be required 

to obtain a licence — 


(o) for- the import, transport or storage of any petroleum contained in 
any fuel tank incorporated in the conveyance or attached to the internal combus- 
tion en^ne, or 

(6) for the transport or storage of dangerous petroleum, not exceeding 
twenty gallons in quantity in addition to any quantity possessed^ under clause (o), 
provided the petroleum is intended to be used to generate motive power for the 
motor conveyance or engine, 

[Provided further that the total quantity of dangerous petroleum which 
may be stored without a licence under clause (6) shall not exceed twenty gallons, 
notwithstanding Aat such owner may possess other motor conveyances or en- 
gines.]^ 

(2) The dangerous petroleum transported or stored without a licence 
under clause (6) [of Sub-Section (1)]*^ shdl be fc^t as provided in sub-section 
(2) of section 8, and, if it exceeds six gallons in quantity, shall be stored in an 
isolated place' which does not communicate with any room where any person re- 
sides or works or in any room where persons assemble. 


10. Notwithstandir^ anything contained in this Chapter, a railway adnu- 
nistration, as defined in section 3 of the Indian Rail- 
No licence needed by rail- ways Act, 1890, need not obtain any licence for the 

way administration acting import or transport of any petroleum in its possession 

as earner. capacity as carrier. 


11 Nothing in this Chapter shall apply to any petroleum which has its 
Exemption of heavy oUs. giitTg-point not below two hundred degrees Fahren- 


12 The Central Government may, by notification in the Official Gazette, 
General power of exemp- any petroleum specified in the notifi- 


tion. 


cation from all or any of the provisions of this 
Chapter. * 


13. (1) The Central Grovernment may authorise any officer by name or by 

Inspection of places. ifirtue of office to enter any place where petroleum is 

bang imported, stored, produced, refined or blended, 
or is under transport, and inspect all receptacles, plant and appliances used in 
connection with petroleum in order to ascertain if they are in accordance with 
the provisions of this Chapter and the rules made thereunder. 

(2) The Central Government may make rules regulating the procedure 
Of officers authorised under this section. 

CHAPTER II. ■ , 

The Testing of Petsoleum. 


14. (1) The Central Government may, by notification in the Official 

Inspection.and ' sampling authorise any officer by' name or by ^rlne 

of- petroleum* • office to enter any place where petroleum is being 

' ^ imported, transported, stored, pr^ticed, refined or 

blended and to inspect and take samples for testing of any petroleum found 
therein. 

(2) The Central Government may make rules — 


Vloaerted: by Act XXV d lOHIh 
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Certification of other test 
apparatus. 


The Petroleum Act (XXX op 1934). 

(a) regulating the taking of samples of petroleum for testing, 

(b) determining the cases in whidi payment shall be made for the value 
of samples taken, and the mode pf payment, and 

(c) generally, regulating the procedure of officers exercising powers 
under this section. 

15. (1) A standard apparatus for determining the flashing-point of petro- 
Standard Test Apparatus, leum shall be deposited with an officer to be appointed 

in this behalf bv the Central Government, by notifi- 
cation in the Official Gazette, 

(2) ^Such apparatus shall be engraved with the words “Standard Test 
Apparatus," and shall be verified and corrected from time to time and replaced 
when necessary, in accordance with rules made under section 21. 

(3) The Standard Test Apparatus shall, on payment of the prescribed 
fee, be open to inspection at all reasonable times by any person wishing to 
inspect it. 

16. (1) The officer appointed under section 15 shall, on payment of the 
prescribed fee, if any, compare with the Standard 
Test Apparatus any apparatus for determining the 
flashing-point of petroleum which may be submitted 

to him for this purpose. 

(2) If any apparatus is found by him to agree with the Standard Test 
Apparatus within prescribed limits, the officer shall engrave such apparatus with 
a special number and with the date of the comparison, and shall give a certificate 
in respect of it in the preescribed form, certifying that on the said date the 
apparatus was compared with the Standard Test Apparatus and was found to 
agree with it within the prescribed limits, and specifying any corrections to be 
made in the results of tests carried out with the apparatus. 

(3) A certificate granted under this section shall be valid for such period 
as may be prescribed. 

(4) A certificate granted under this section shall, during the period for 
which it is valid, be proof, until the contrary is proved, of any matter stated 
therein. 

(5) The officer shall keep a register in the prescribed form of all certifi- 
cates granted by him under this section. 

17. The Central Government may authorize any officer by name or by 

- . ~ virtue of office to test petroleum of which samples 

esting o cers. taken under this Act, or which may have 

been submitted to him for test by any person, and to grant certificates of the 
results of such tests. 

18. All tests of petroleum made under this Act shall be made with a test 

Manner of Test. apparatus in reject pf winch there is a valid certifi- 

cate under section 16, shall have due regard to any 
correction specified in that certificate, and shall be carried out in accordance with 
rules made xmder section 21. 

19. (1) The testing officer after testing samples of petroleum shall make 

, . out a certificate in the prescribed form, stating 

Certificate oi testing. whether the petroleum is dangerous or non-danger- 

ous, and, if the petroleum is non-dangerous, the flashing-point of the petroleum. 

(2) The testing officer shall furnish the person concerned, at his request, 
with a certified copy of the certificate, on paym^t of the prescribed fee, and 
such certified copy may be produced in any Court in proof of the contents of the 
original certificate. 

(3) A certificate given under this section shall be admitted as evidence in 
any proceedings which may be taken under this Act in respect of the petroleum 

Seo- 15. — Where the servant in breach of liable for the action of his servant in breax^ 
the conditions of the licence of his master, of the conditions of the licence. 1937 A.M. 
ddlvered petrol to another not having a L.J. 138. 
licence to transport petrol, the master is 

CR. C. '37 
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from which the samples were taken, and shall, until the contrary is proved, be 
conclusive proof that the petroleum is dangerous or non-dangerous, as the case 
may be, and, if the petroleum is non-dangerous, of its flashing-point. 

20. (1) The owner of any petroleum, or his agent, who is dissatisfied with 

, the result of the test of the petroleum may, within 

Right to require re-test. seven days from the date on which he received inti- 

mation of the result of the test, apply to iht officer empowered under section 14 
to have fresh samples of the petroleum taken and tested. 

(2) On such application and on payment of the prescribed fee, fresh 
samples of the petroleum shall be taken in the presence of such owner or agent 
or person deputed by him, and shall be tested in the presence of such owner or 
agent or person deputed by him. 

(3) If, on such re-test, it appears that the original test was erroneous, the 
testing-officer shall cancel the original certificate granted under section 19, shall 
make out a fresh certificate, and shall furnish the owner of the petroleum or his 
agent, with a certified copy thereof, free of charge. 

Power to make rules re- 21, The Central Grovernment may make rules — 

gardmg tests. 

• (a) for the specification, verification, correction and replacement of the 
Standard Test Apparatus ; 

(b) prescribing fees for the inspection of the Standard Test Apparatus; 

{c) regulating the procedure in comparing a test apparatus with the 
Standard Test Apparatus ; 

(d) prescribing the form of certificate to be given in respect of a test 
apparatus so compared, and the period for which such certificates shall be valid; 

(e) prescribing the form of the register of such certificates; 

If) prescribing -fees for comparing a test apparatus with the Standard 
Test Apparatus ; 

(g) regulating the procedure of testing officers in carrying out tests of 
petroleum, providing for the averaging of results where several samples of the 
same petroleum are tested, and prescribing the variations ' from standard tempe- 
ratures which may be allowed ; 

(A) prescribing the form of certificates of tests of petroleum and the fees 
which may be charged therefor; 

(i) providing, where the results of the testing of samples raise a doubt 
as to the uniformity of the quality of the petroleum in any lot under test, for the 
division of the lot into sub-lots, and for the selection and testing of samples of 
each sub-lot and for the averaging of results in accordance with the results of 
tests of those samples ; 

(/) prescribing fees for re-tests under section 20 and providing for their 
refund where the original test was erroneous; and 

(k) generally, regulating the procedure of all officers perfonning duties 
connected with the testing of petroleum, and providing for any matter incidental 
to such testing. 


22. The Central Government may also make rules providing specially for 
the testing of any form of petroleum which is viscous 
Special rules for testing gQj;^ pj. contains sediment or thickening ingre-- 

petroleum. dients, and such rules rmy modify or supplement any 

of the provisions of this Chapter or of the rules made 
under section 21 in* order to adapt them to the special needs of such tests. 


CHAPTER III. 


Penalties and Procedure. 


General penalty for of- 
fences under this Act. 


23. (1) Whoever — 


(a) in contravention of any of the provisions of Chapter I or of any of 
the rules made thereunder, imports, transports, stores, produces, refines or 
blends any petroleum, or 
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(ft) contravenes any rule made under section 4 or section 5, or 

^((t) being the holder of a licence issued under section 4 or a person for 
the time being placed by the hold^ of such licence in control or in charge of any 
place where petroleum is being imported or stored, or is under transport, con- 
travenes any condition of such licence or suffers any condition of such licence to 
be contravened, or] 

(rf) being for the time being in control or in charge of any place where 
petroleum is being imported, stored, produced, refined or blended or is under 
transport, refuses of neglects to show to any officer authorized under section 13 
any receptacle, plant or appliance used in such place in connexion with petro- 
leum, or in any way obstructs or fails to render reasonable assistance to such 
officer during an inspection, or 

(e) being for the time being in control or in charge of any place where 
petroleum is being imported, transported, stored, produced, refined or blended, 
refuses or neglects to show to any officer authorized under section 14 any petro- 
leum in such place, of to give him such assistance as he may require for the 
inspection of such petroleum, or refuses to allow him to take samples of the 
petroleum, or 

(f) being r^uired, under section 27, to give information of an accident, 
fails to give such information as so required by that section, 

shall be punishable with fine which may extend to five hundred rupees. 

(2) If any person, having been convicted of an offence punishable under 
sub-section (1), is again guilty of any offence punishable under that sub-section, 
he shall be punishable for every such subsequent offence w'ith fine which may 
extend to two thousand rupees. 


. 24. (1) In any case in which an offence under 

petroleum clause (a) or clause (b) or clause (c) pf sub-section 
and receptades. of section 23 has been committed, the convicting 

Magistrate may direct that — 

(o) the petroleum in respect of which the offence has been committed, or 
(b) where the offender is convicted pf importing, transporting, or storing 
petroleum exceeding the quantity he is pennitted to import, transport or store, 
as the case may be, title whole of the petroleum in respect of whidi the offence 
was committed, 

shall, together with the receptacles in which it is contained, be confiscated. 

(2) This power may also be exercised by the High Court in the exercise 
- of its appellate or revisional powers. 


25. Offences punishable under this Act shall be triable, in the Presidency- 
^ ..... towns, by a Presidency Magistrate, and elsewhere by 

jurisdiction. ^ Magistrate of the first class, or by a Magistrate of 

the second class who has been specially empowered by the [Central Government] 
in this behalf. 


26. (1) The Central Government may, by notification in the Official 

Gazette, authorize any officer by name or by virtue 
Power of entry and office to enter and search any place where he has 

reason to believe that any petroleum is being im- 
ported, transported, stored, produced, refined, or blended otherwise than in 
accordance with the provisions of this Act and the rules made thereunder, and 
to seize, detain or remove any or all of the petroleum in respect of which in his 
opinion an offence under this Act has been committed. 

(2) The provisions of the Code of Criminal Procedure, 1898, relating to 
searches shall, so far as they are applicable, apply to searches by officers auSip- 
rized under this section. 

(3) The Central Government may make rules regulating the procedure 


LEG. REF. 

1 Substituted by Act 111 of 1941, 
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of authorized officers in the exercise of their powers under this section subject, 
however, to the provisions of sub-section (2). 

27. Where any accident by esplosiai or fire, which is attended with loss 

D ^ ^ of human life or serious injury to person or pro- 

pefem. Perty. occurs as the result of the ignition of petro- 

leum or petroleum vapour, or occurs in or near any 
place where petroleum is kept and under circumstances making it likely that it 
was the result of such ignition, the person for the time being in charge of the 
petroleum shall fordiwith give information to the nearest Magistrate or to the 
of&cer in charge of the nearest police station. 

28. (1) The inquiry, mentioned in section 176 of the Code of Criminal 

• Procedure, 1898, shall, ^[unless section 8 of the 
dents with petroleum. Coroner s Act, 18/1, is applicable to the circum- 

stances], be held in all cases where any person has 
been killed by an accident which the Magistrate has reason to believe was the 
result of the ignition of petroleum or petroleum vapour. 

(2) Any Ma^strate empowered to hold an inquest may also hold an 
inquiry under the said section into the cause of any accident which he has rea- 
son to believe was the result of the ignition of petroleum or petroleum vapour, 
if such accident was attended by serious injury to person or property, notwith- 
standing that no person was killed thereby. 

. (3) For the purposes of ^[sub-section (2)] a Commissioner of Police in 

a Presidency-town =** *] shall be deemed to be a Magistrate empowered 

to hold an inquest. 

(4) The result of all inquiries held in pursuance of this section ^[and of 
any inquiry held by a coroner in a case to which sub-section (1) refers] shall be 
submitted as soon as may be to the Central Government ^[the Chief Insjpector 
of Explosives in India] and the Provincial Government]. 

CHAPTER IV. 

Supplemental. 

Psovisions relating lo 29. (1) In making any rules under this Act, the 
^ Central Goyersment may — 

, , (^) provide for any matter ancillary to such rules for which in its opinion 
provision is necessary to protect the public from danger arising from the import, 
transport, storage, production, refining or blending of petroleum, and 

(b) make special provision for the special circumstances of any province 
or place. 

(2) Every power to make rules conferred by this Act is subject to the 
condition of previous publication. 

(3) All rules made under this Act shall be published in the Official 

Gazette ^[* * *]. 

30. (1) The Central Government may, by notification in the Official 
Power to apply Act to Gazette, apply any or all of the provisions of this Act, 
other substances, 3^d of the rules made thereunder with such modifi- 

, , cations as it may specify, to any dangerously iuflam- 

mable substance, other than an explosive, and thereupon the provisions so applied 
snail nave effect as if such substance had been included in the definition of 
petroleum. 

(2) The‘ Central Government may make rules providing specially for the 
testing of any substance to which any of the provisions .of this Act have been 
applied by notification under sub-section (1), and such rules may supplement 
any of the provisions of Chapter II in order to adapt them to the special needs 
of such tests. ^ 


1 Inserted by Act XXV of 1940. 

2 The words 'or in Bsuigoon’ omitted hr 

A.O., 3937. ^ 


8 Skibstituted for 'Local Gh^vennaeiiit’ by 
A.O., 1937. 

4 Words 'and in the local official 
omitted by ihid. 
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_ ^ 31. Where any enactment confers powers upon 

of auteritiefow? auAority in respect of the transport or 

petroleum. storage of petroleum, the Central Government may, 

by notification in the Official Gazelle, — 

(a) limit the operation of such enactment, or 
(&) restrict the exercise of such powers, in any manner '[it] deems fit. 

32. Repealed by Act I of 1938. 

THE SCHEDULE. 

___ Enactments Repealed. 

- (Rep. by Act T of 1938.) 


PLEDGING OF CHILDREN'S LABOUR ACT. 

See Children (Pledging of Labour') Act II of 1933 (supra). 


THE POISONS ACT (XII OF 1919).? 



Year. | 

No. 

Short title. 

Amendments. 

19*9 ] 

XII 1 

The Poisons Act, 1919 . 

1 

Am. Act, XXXVTTT of iqao. 

Rep. in pt., Act XII of 1927 . 


\Zrd September, 1919. 

An Act to consolidate and amend the law regulating the importation, possession 
and sale of poisons throughout British India. 

Whereas it is expedient to consolidate and amend the law regulating the 
Importation, possession and sale of poisons throughout British India; It is hereby 
enacted as follows: — 


1. fl) This Act mav be called The Poisons 
Short title and extent. 1919 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 


Power of the Provincial 
Government to regulate 
possession for sale and 
^sale of any poison. 


2. (1)®[* *1 The Provincial Government 

may by rule^ regulate within the whole or any part 
of the "territories under its administration the posses- 
sion for sale and the sale, whether wholesale or retail, 
of any specified poison. 


LEGS'. HEP. 

1 Substituted by A.O., 1937. 

2 For Statement of Objects and Beasons, 
see Gazette of Xndia, 1919, Pt. V, p. 22 

for Proceedings in Council, see ibid., 1919. 
Pt. VI, pp. 170 and 872. , ^ 

3 Words ^Subject to control of the Gover- 
nor-General in Council' omitted by A.O., 
15 > 37 . 

4 Por sucb rules for Madras, 9?e Madras 
Buies and Orders, 1923, Vol. I, Pt XT, p. 2^ 
for Af>an.Tn, see Assam Gazette, 1921, Pt. Xt, 
p, 530; for Ddhi, see Gazette of India, 1926, 
Pt. II-A, p. 4-81 and fbid.r 1928* Pt, XT- A, 


Sec. 2 . — or I.G. g Bur. I^ J. 2A4 
Where a sale (of a standard preparation con- 
taining strychnine) is effected by an assis- 
tant in a shop in the absence of the regis- 
tered Pharmacist and out of his sight and 
hearing, when the registered pharmacist has 
^no idea that the sale is going to take place 
or that it is taking place, and would never 
have hnown that it had taken place but for 
the fact that somebody so informed him no 
Court is entitled to hold that the sale has 
boon effected either by the registered phar- 
macist or under his supervision. (1943) 1 
K.B. 369=11?. L..T. (K.B.) 221, 
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15. Quartering of additional police mms- 
turbed or dangerous districts. 

15-A. Awar^ng compensation to tAinerers 
from misconduct of inhabitants or person 
interested in land. 

16. Eecovery of moneys payable under 
secs. 13, 14, 15 and 15-A, and disposal of 
same when recovered. 

17. Special police-officers. ^ 

18. Powers of special police-offieers. 

19. Eefusal to serve as special police- 


20. Authority to be exercised by police- 
officers. 

21. Village police-officers. 

Police-chatikidars in the Presidency 

of Fort William. 

22. Police-officers always on duty ana 
may be employed in any part of district. 

23. Duties of police-officers. 

24. Police-officers may lay information, 


25. Police-officers to tahe charge of xm- 
daimed property, and be subject to Ma^s- 
trate's orders as to disposal. 

26. Magistrate may detain property and 
issue proclamation. 

27. Confiscation of property if no claim- 
ant appears. 

28. Persons refusing to delivw np certi- 
ficate, etc., on ceasing to be police-officers. 

29. Penalties for neglect of duty,- etc. 

80. Regulation of public assemblies and 

processions, and licensing of same. 

Music in the streets. 

30-A, Powers with regard to assemblies 
and processions violating conditions of 
licence. 

31, Police to heej) order in public roads, 


Sections. 

etc. 

32. Penalty for disobeying orders issued 
under last three sections, etc. 

33. Saving of control of Magistrate of 
district. 

34. Punishbent for certain offences on 
roads, etc. 

Power of police-officers. 

Slaughtering cattle, furious riding, 
eie. 

Cruelty to animals. 

Obstructing passengers. 

Exposing goods for sale. 

Throwing dirt into street. 

Being found drank or riotous. 

Indecent exposure of person. 

Negle^ to protect dangerous places. 

35. Jurisdiction. 

36. Power to prosecute under other law 
not affected. 

Proviso. 

37. Recovery of penalties and fines im- 
posed by Magistrate. 

38. . 

39 ) 

I Bepealed, 

41. ) 

42. Limitation of actions. 

Tender of amends. 

Proviso. 

43. Plea that act was done under warrant. 

Proviso. 

44. Police-officers to keep diary. 

45. Provincial Government may pres- 
cribe form of returns. 

46. Scope of Act. 

47. Authority of District Superintendent 
of Police oyer village police. 


FORM 


THE POLICE ACT (V OF 1861).“ 


Year. 

No. 


Amendments. 

i 86 i 

V 

The Police Act, i 86 t. 

Repealed, in part, IX of 1871 *; XVI of 1874 5 
. X of 1882 ; X of 1914 . 




Amended, III of 1888 ; VIII of 1895 ; I of 
1903 ; IV of 1914 1 XXXVni of 1920 and 
Ordinance XI of 1942 . 


LEG. REP, 

1 Short title, "The Police Act, 1861”. 8^ 
the Indian Short-titles Act, 1897 (XIV of 
1897). 

Act V of 1861 has been applied to — 

Upper Burma generally (except the Shan 
States) by the Burma Laws Act, 1898 (Xm 
of 1898), sec. 4 (1), and Sch. I, Bur. Code, 
Vol. I. (As to its extension to Upper 
Burma, as amended by subsequent enact- 
ments under sec. 46, 90e notes to that sec- 
tion, infra,) [It has been extended to the 
Shan States, except Khamti Long and Mong 
Hit, by the Shan States Law and Criminal 
Justice Order, 1895. See Shan States Man* 
ual. It is also in force in the State of Mong 
Mit (Momeik), with its dependency MoBf 


Lang, see Burma Gazette, 1896, Pt. I, p. 
252] ; the Act has been repealed in the town 
of Rangoon by Burma Act IV of 1899, eee 
Vol, II of the Bur. Code. The Act has also 
been amended in its application to Burma 
by Burma Act VI of 1925; 

the Santhal Parganas by the Santhal ' 
Parganas Settlement R^fula-tion, 1872 (HI 
of 1872), sec. 3, as amended by the Santhal 
Parganas Justice and Laws Regulation, 
1809 (III of 1899), B & O. Code, VoL I; 

the Arakan B[iIL District by the Arakan 
Hill' District Laws Regulation, 1916 (I of 
1916), sec. 2 , Burma Code, VoL I; 

British Baluchistan by the British Balu!- 
chii^tan Laws Regu^tion, 1913 > (II of 1913), 
jjfc. 3, Bal, Code; 
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[22w(i March, 1861. 

An Act for the Regulation of Police, 

Whereas it is expedient to re-organize the police and to make it a more 
efficient instrument for the prevention and detection 
Preamble. crime ; It is enacted as follows : — 

1. The following words and expressions in this Act shall have the meaning 
assigned to them, unless there be something in the 
liiterpretaiion-clausc. ’subject or context repugnant to such construction, 

that is to say, — 

^the words “Magistrate of the district*’ shall mean the chief officer charged 
with the executive administration of a district and exercising the powers of a 


LEG*. EEP. 

the Angul District by the Angiil Laws 
Regulation, 1913 (IH of 1913), sec. 3, B & 
O. Code, Vol. I; 

the Chittagong Hill Tracts by the Chitta- 
gong Hill Tracts Regulation, 1900 (I of 
1900), Ben. Code, Vol. 

the Town of Calcutta and its suburbs as 
modified by the Calcutta Police Act, 1898, 
Ben. Act I of 1898, Ben. Code, Vol. IH; 
and the Pargana of Manpur by the Manpur 
Laws Regulation, 1926 (II of 1926), sec. 2. 

The Act has been declared, by notification 
under sec. 3 (^») of the Scheduled Districts 
Act, 1874 (XIV of 1874), to be in force in 
the following Scheduled Districts, namely, 
the District of Hazaribaglu Lohardaga (now 
the Ranchi District, see Calcutta Gazette, 
1899, Pt. I, p. 44) and Manbhum and P^- 
gana Dhalbhum and the Kolhan in the Dis- 
trict of Slngbhum, see Gazette of India, 
1881, Pt. I, p. 504; the Porahat Estate in 
the Singbhum District, see Gazette of India, 
1897, Pt. I, p. 1059, and under secs. 3 and 
5-A of the same Act, in the Pargana of 
Kanpur, see ^zette of India, 1899, Pt. II, 
p. 419. The powers of a Local Government 
have been conferred on the Agent, Gover- 
nor-General, Central India, and also those 
of a High Court for thp purpose of the 
Police Act (V of 1861.) 

It has been extended, by notification 
under sec. 5 of the same Act, to the Kumaon 
and Garhwal Districts, see Gazette of India, 
1891, Pt. I, p. 185, and (with the exception 
of sec. 5) to the Scheduled District of 
Coorg, see Gazette of India, 1914, Pt, H, p. 
2347. Secs. 15, 15-A, 16, 30, 30-A, 31 and 
32 Have been extended to the Scheduled Dis- 
tricts in Ganjam and Vizagapatam, see Port 
St. George Gazette, 1898, Pt. I, p. 667 and 
Gazette of India, 1898y Pt. I, p. 873. 

As to special enactment in force in Kad- 
ras, Bombay and Lower Provinces of Ben- 
gal, and extensions of this Act under the 
power conferred by sec. 46, see notes to 
that section. 

As to special enactments for_ Military 
Frontier or Rural Police in force in certain 
parts of British India, see note to sec. 8. 

As to the relaxation of the provisions of 
the Police Act, 1861 (V of 1861), which res- 
trict fbe* employment of police-officers to the 
presidency, province or place of the Police 
establishment of which they are members, 

(Si-C* M.-l— 138 


see the Police Act, 1888 (m of 1888). 

1 Cf, also sec. 3 (2) of the Code of Cri- 
minal Procedure, 1898 (Act V of 1898). 

Sec. 1. — ^Act V of 1861 is a special law on 
the subject of police, and persons charged 
with offences punii^able under that 1^^ 
must be tried under the provisions of the 
Criminal Procedure Code. 5 WJR. (Or.) 1. 
Police regulations cannot alter or modify 
provisions of the Code of Criminal Proce- 
dure. 1938 A.L.J. 782=A.IJt. 1938 AIL 
534. Convictions under Act V of 1861 are 
appealable in the same way as other con- 
victions. 5 W.B. (Cr.) 1; 5 W.B. (Cr.) 22. 
“Where the appeallants were convicted hy an 
officer exercising the powers of a Magistrate 
and sentenced to ‘ imprisonment exceeding 
the limit prescribed by sec. 411, Cr. P. Code, 
1861, the appeal lies to the' Sessions Court, 

5 WJt. (Cr.) 22, A police constable is lia- 
ble to be punished under the Penal Code and 
not under the Police Act if he commits any 
offence when not on duty. 96 P.R. 1866 
(Cr.). A Magistrate is competent under sec. 
133, Cr, P. Code, 1861, to direct an enquiry 
to be made by a police-officer into an offence 
punishable under a local Act such as the 
Police Act. 14 W’.R. (Cr.) 41. On this sec- 
tion see also 30 C. 97=6 C-W-N". 342; 15“ 
W.R. (Cr.) 17; 30 M.L.T. 38; 10 C.W.Er. 
322. 

'Police-officer' — ^Meaning of — Police 

PATELS IN BerAR. — Pr imar ily the term 
''Police-officer” in sec. 25 of the Evidence 
Act means the same as it does in the Police 
Act hut it can be extended beyond the defi- 
nition in sec. 1 of the Police Act to cover 
only those persons who like police-officers, 
coming within that definition are so much 
more interested in obtaining convictions 
than any member of the community is, that 
they might possibly resort to improper 
means for doing so. That class does not 
include police patels in Berar. 23 N'iJR. 
23=28 Cr.L.J, 471=1927 222. As to 

sanction to prosecute police-officers, lies 1935 
R. 165, 

"Magistrate op the District” — Cf. sec, 
3 (2) of tho Code of Criminal Procedure, 
1898 (Act V of 1898). As to the meaning of 
the word Magistrate, see 4 WJEt. (Cr.) 2, 
As to whether Inspector-General of Police 
is such, see 7 Cp.L.J, ^9^=9 P.WJR. 1908 
(Cr.), 
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Magistrate, by whatever designation the chief officer charged with such executive 
administration .is styled: 

the word '^Magistrate” shall include all persons within the general police- 
district, exercising all or any of the powers of a Magistrate : 

the words "police” shall include all persons who shall be enrolled under 
this Act : 

the W'ords “general police-district” shall embrace any’-® presidency, province 
or place, or any part of any presidency, province or place, in which this Act shall 
be ordered to take effect : 

®[the words “District Superintendent” and "District Superintendent of 
Police” shall include any Assistant District Superintendent or other person 
appointed by general or special order of the Provincial Government to perform 
all or any of the duties of a District Superintendent of Police under this' Act in 
any district :] 

the word “property” shall include any movable property, money or valu- 
able security : 

44c * * ^ ^ 


the word “person” shall include a company or corporation: 
the -word “month” shall mean a calendar month : 

®the word “cattle” shall, besides horned cattle, include elephants, camels, 
horses, asses, mules, sheep, goats and swine. 

®[ References to the subordinate ranks of a police force shall be construed 
as references to members of that force below the rank of Deputy Superintendent.] 


^2. The entire police-establishment under a Provincial Government shall, 
I- *‘*, **^ ft,- purposes of this Act, be deemed to be one 

^ ^ , ^police force, and shall be formally enrolled ; and shall 

consist of such number of officers and men, and shall be constituted in such 


manner ®[* *], as shall from time to time be ordered by the Provincial Govern- 
ment *]. 


Subject to the provisions of this Act the pay and all other conditions of 
service of members of the subordinate ranks of any police-force shall be such as 
may be determined by the Provincial Government]. 


3. The superintendence of the^ police throughout a general police-district 
Superintendence in fJie 'shall vest in and. * *1 shall be exercised by the 
Provincial Government. f roMiicial Government to which such district is 

subordinate: and, except as authorised under the pro- 
visions of this Act, no person, officer or Court shall be empowTred bv the Provin- 
cial Government to * *], supersede or control any police functionary. 


LEG. REP. 

1-2 Under sec. 2 of tlie Police Act, 1888 
(HI of 1888), the Central Government not- 
withstanding this provision, may* create a 
general police-district, consisting of parts 
of two or more presidencies, provinces 
places. 

The Chittagong Hill Tracts have been de- 
clared to be a general police-district for the 
purposes of this Act, the Chittagong 
Hill Tracts Regulation, 3900 (I of 1900), 
sec. 16, BexL Code* Vol. I. 

The N’orth-West Frontier Province has 
been declared to he a general police-district 
for the purposes of this Act, ftee the North- 
West Frontier P rovin ce Law and Justice 
Regulation, 1901 (Vlt of 1901), sec. 13, 
Punj. & N.W.F. Code. 

As to Delhi Province, see Gazette of India, 
1912, Pt. I, p. 1105, 


3 This paragraph was inserted in sec. 1 

Amendment Act, 
3895 (VITI of 1895), sec. 1. 

4 Certain words were repealed by Seh. II 
of the Repealing and Amending Act, 1914 
(X of 1914). 

* 5 Cf, definition of '^cattle” in sec. 3 of the 
Cattle-trespass Acty 3871 (I of 1871). 

0 Inserted by A.O., 1937. 

7 See. 2, so far as it relates to the provin- 
ces under the administration of the Lieut.- 
Governor of Bengal, was repealed by the 
1869 (Ben. Act VH of 
18691, Ben. Code, Vol. II, 
sSee note appended to see. 8, mfra-, as 
to enrolment of the police force in certain 
places. 

0 Omitted by A.O., 1937. 
u> Inserted by A.O., 1937. 
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4. The administration of the police throughout a general police-district 

shall be vested in an officer to be styled the Inspector- 
Inspector - General of General of Police, and in such Deputy Inspectors- 
Pohce, etc. General and Assistant Inspectors-General as to the 

Provincial Goveniinent shall seem fit. 

The administration of the police throughout the local jurisdiction of the 

Magistrate of the district shall, under the general control and direction of such 

Magistrate, be vested in a District Superintendent and such Assistant District 

Superintendents as the Provincial Government shall consider necessary. 

" 

5. The Inspector-General of Police .shall have the full powers of a 

. T . Magistrate throughout the general police-district; 
inspector- gj^gjj exercise those povrers subject to such 

Exercise of powers limitation as may from time to time be in’iposed by the 

Provincial Government. 

6. [Afaffisfenal powers of police-officers,] Rep, by the Code of Criminal 
Procedure, 1882 (Act X of 1882). 

7. "['Subject to such rules as the Provincial Government may from time 

. . . ^ .... to time make under this Act, the Inspector-General, 

etc^*’?f"lnferior Deputy Inspectors-Graeral, Assistant Inspectors- 

General and District Superintendents of Police may 
at any time dismiss, suspend or reduce any police-officer of the subordinate 
ranks] whom they shall think remiss or negligent in the discharge of his duty, 
or unfit for the same ; 


LEG. BEF. 

1 Omitted by A.O., 1937. 

3 Substituted by ibid. 

Sec. 7: Scope of Section. — As to the 
effect of appointment under this section, 
seff JO aW,N. 727=3 Cr.L.J. 420=3 C.L.J. 
475. This section deals merely with powei-s 
of superior officers (Police) in regard to the 
control of their subordinates and does not 
secure the offender from further prosecu- 
tion under Penal Code. 26 P.E. 1915 (Or.) 
=16 Cr.L.J. 788=31 I.O, 644. According 
to sec. 7, it cannot be said that a Sub-Ins- 
pector is a public servant "who is not re- 
movable from his office save by or with the 
sanction of the Provincial Gbvernment or 
some higher authority” and hence sec. 197 
of the Criminal Procedure Code will not ap- 
ply to him and no sanction for his prosecu- 
tion is necessary. The power to dismiss, sus- 
pend or reduce any police-officer of the -sub- 
ordinate rank conferred by see. 7 of the 
Police Act on the Inspector-General and 
other officers is not a delegation of its 
powers by the Provincial Government. 188 
I.C. 846=1940 O.W.N. 494=A,I.B. 1940 

Oudh 382. 

Confinement and suspension — ^Validity 
— ^What constitutes confinement. — Sec. 
7 provides confinement for a term not ex- 
ceeding 15 days as an alternative punish- 
ment for suspension. The section does not 
contemplate confinement in addition- to sus- 
pension and certainly not indefinite confine- 
ment. To order a police-officer to live in the 
police lines until further orders and not- to 
leave the lines without permission is to con- 
fine him in those lines. Such an order is 


clearly iUegal. 58 C. 1132=134 LC. 891= 
35 C.W.N. 547. See also 2 C.L.X 616. 

Order confining pouce-ofpicbr topouce 
laiNES — B easonableness. — Where a police- 
officer against whom an order of suspension 
had already been made was ordered to live 
in the police lines until further orders and 
by reason of the later order the police- 
officer was prejudiced in conducting his 
defence. Held, that assuming the order was 
legal it was an unreasonable o-ne. The 
police-officer should on the other hand be 
given every opportunity to prepare, his de- 
fence and not be hampered. (Ibid,) 

Sec. 7 contemplates punishments to 
he. awarded after the police-officer has 
been adjudged by bis superior officer to be 
remiss or negligent in the discharge of his 
duty. Where the police-officer is suspended 
pending the result of the enquiry into his 
conduct and is ordered not to go out of 
his station, the orders are not illegal and do 
not fall under sec. 7. 23 Pat. 225=10 
Cut.L.T. 20=1944 Pat. 256. 

Sec. 7 confers the powers of appointment 
(which connote punishmcnt^, on certain 
designated officers, and tlie Local Govern- 
ment cannot by any rules framed by it de- 
lefjate disciplinary powers to those officers. 
It is conceivable that the Local Govern- 
ment might order such officers to exercise 
their disciplinary powers subject to its con- 
trol or approval, but it cannot delegate such 
powers to be exercised on the Local Gov- 
ernment’s behalf. Consequently, Police 
Department Notification No. 44 of 1937 in 
so far as it does not leave the power 
punishment of Sub-Inspectors to Ihe autho- 
rity by whom the appointment was made 
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^[or may award any one or more of the following punishments to any 
police-officer ® [of the subordinate ranks] who shall discharge his duty in a care- 
less or negligent manner, or who by any act of his own shall render himself 
.unfit for the discharge thereof, namely: — 

(a) fine to any amount not exceeding .one month's pay; 

(&) confinement to quarters for a term not exceeding fifteen days, with 
or without punishment drill, extra guard, fatigue or other duty ; 

(c) deprivation of good-conduct pay ; 

(d) removal from any office of distinction or special emolument]. 

8. ®Every police-officer ‘^[appointed to the police-force other than an officer 
mentioned in section 4] shall receive on his appoiiit- 
Certificates to police- a certificate in the form annexed to this Act, 

under the seal of the Inspector-General or such other 
officer as the Inspector-General shall appoint by virtue of which the person 
holding such certificate shall be vested with the powers, functions and privileges 
of a police-officer. 

®[Such certificate shall cease to have effect whesever the person named 
Surwaider of certificate. “ it ceases for any reason to be a police-officer, and, 
on his ceasing to be such an officer, shall be forth- 
with surrendered by him to any officer empowered to receive the same. 


LEG. REF. 

1 The second paragraph of sec. 7 was 
sabstituted for the words "or Hue any 
police-officer to any amount not exceedii^ 
one month^s pay who shall discharge his 
duty in a careless or negligent mtnner, or 
who, by any act of his own, shall render 
himself uimt for the discharge thereof’^ 
by th e Pol ice Act (1861) Amendment Act, 
1895 (VIII of 1895), sec. 2. See. 7 has also 
been amended in. its application to Burma 
by the Police (Burma Amendment) Act VI 
of 1825. 

2 Inserted by A.O., 1937, 

3 As to enrolment, maintenance and dis- 
cipline of — 

(i) the Military Police-force emploved 
on — 

(a) the Andaman and Nicobar Islands, 
slee the Andaman and Nicobar Islands Mili- 
tary Police Regulation, 1888 (II of 1888), 
Gazette of India, 1888, Pt. I, p. 391; 

(5) Assam, see the Assam Rifles Act, 
.1920 (Assam Act I of 1920), Assam Code; 

(<?) Burma, the Bur. Mlitary Police 
Act, 1887 (XV of 1887), Burma Code, 
Vol. 1; 

(d) Bengal, see the Eastern Frontier 
Rifles (Bengal Battalion) Act, 1920 (Ben- 
gal Act H of 1920); 

(2) the Chittagong Hill Tracts Frontier 
Police, see the Chittagong Hall Tracts Fron- 
tier Police Regulation, 188.1 (HI of 1881), 
Bengal Code, VoL I; 

(3) the Rural Police in the District of 
Cachar and Sylhet, the Sylhet and Ga- 
char Rural Police Regulation, 1883 (I of 
1883), Assam Code, Vol. I; 

(4) the Punjab Frontier police-officers, 
see the Punjab Frontier Police Officers 
Regulation, 1893 (VII of 1893), Punj, & N. 
W. Code; 

(5) the Calcutta and Suburban Police, eee 
Bengal Act IV of 1866 (Calcutta Police) 
and Bengal Act II of 1866 (Calcutta Sub- 
urban police), Bengal Code^ Yol. II; 


(6) the Police establishment in municipal 
areas in the United Provinces of Agra and 
Oudh, flee the United Provinces Mumcipali- 
ties Act, 1916 (U.P. Act II of 1916), U.P. 
Code, Vol. II; 

(7) the Police establishment in municipal 
areas in the Punjab, see the Punjab Munici- 
pal Act, 1911 (in of 1911), Punj. & N.-W. 
Code; 

(8) the Rural Police in the Santhal Par- 

ganas, see the Santhal Parganas Rural 
Police R^ulation, 1910 (IV of 1910), B & 
O. Code, Vol. I; ' 

(9) the Rural Police in Ohota Nagpur, 

the Chota Nagpur Rural Police Act, 1914 
(B. & O. Act I of 1914), B. & O. Code, Vol. 
III. ' 

4 Substituted by A.O., 1937. 

® These paragraphs were substituted for 
the original paragraph by the Police Act 
(1861) Amendment Act, ‘ 1895 (VIII of 
1895), sec, 3. 

but purports to delegate to certain spe(dfled 
authorities the power of punishment intrud- 
ing dismissal, is vires of the Local 

Government. Where, therefore!, a Sub-Ihs- 
peetor of Police who was appointed by the 
Deputy Inspector-General of Police is pro- 
secute for an offence idleged to have been 
committed by him while acting or purport- 
ting to act in the discharge of his official 
duty, the previous sanction of the Local 
Government is not required under sec. 197 
(1), Cr. P. Code, for his prosecution, al- 
though Notification No. 44 of 1937 dele- 
gates the power of punishment of Sub- 
Dispectors to the District Superintendent of 
Police and constitutes the Deputy Ihi^ector- 
General of Police as the appellate autho- 
rity.. 1938 RangXB. 104=175 I.O. 442= 
39 Cr.L.J. 614=A.I.R. 1938 Rang. 181. 

Sec. 8. — Officers of the Society for the 
Prevention of Crudty to Animals, appointed 
under Act V of 1861 are public servants 
within the mesmmg of the Xudim Penal 
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A police-officer shall not by reason of being suspended fr-can office cease 
to be a police-officer. During the term of such suspension the. powers, func- 
tions and privileges vested in him as a police-officer shall be in abeyance, but 
he shall continue subject to the same responsibilities, discipline and pen^ties 
and to the same authorities, as if he had not been suspended.] 

9. No police-officer shall be at liberty to withdraw himself from the duties 
of his office, unless expressly allowed to do so by 
Police-o^er not to District Superintendent or by some other officer 
m^Ss^Mtice authorized to grant such permission, or, without the 

leave of the District Superintendent, to resign his 
office,^ unlfess he shall have given to his superior officer notice in writing, for a 
period of not less than two months, of his intention to resign. {See Ordinance 
XI of 1942.) 

10. No police-officer shall engage in any em- 
. Police-officers not to piorrment or office whatever other than his duties 

m other employ- unless expressly permitted to do so 

in writing by the Inspector-General. 

11. [Police superannuation fund.] Rep. by the Repealing Act, 1874 {XVI 
of 1874).' 

12. The Inspector-General of Police may, from time to time, subject to 

_ , T .. the approval of the Provincial Government, frame 

GeS'to^e rX"”' such orders and *rul^ ^ he shall d^ ^ffient 

rdative to the organization, dassincation and distri- 
bution of the police-force, the places at which the members of the force shall 
reside, and the particular services to be performed by them; their inspection, 
the description of arms, accoutrements and .other necessaries to be furnished to 
them; the collecting and communicating by them of intelligence and informa- 
tion; and all sucii 'other orders and rules relative to the police-force as the 
Inspector-General shall, from time to time, deem expedient for preventing abuse 
or neglect of duty, and for rendering such force efficient in the discharge of its 
duties. 


13. It shall be lawful for the Inspector-General of Police, or any. Deputy 
Inspector-General, or Assistant Inspector-General or 
Additional police-officers foj. District Superintendent, subject to the general 
ployed at cost of indivi- direction of the Magistrate of the district, on ffie 

application of any person showing the necessity 
thereof, to depute any additional number of police-officers to keep the peace at 
any place within the general police-district, and for such time as shall be deemed 


LEG. BEE. 

1 Amended in application to Burma by 
th© Police t^Buxma Amendment) Act (VI of 
3925). 

2 For roles under sec. 12, see different 
Local Boles and Orders. 

Code. Tbe mere fact that the certificate of 
appointment given to such officers are not 
strictly in conformity with the form ^ pre- 
scribed in the Schedule does not invalidate 
their appointment or take them out of t^ 
category of public servants. 3 C.L.J. 475 — 
10 O.W.N. 727=3 Cr.L.J. 420. As to the 
responsibilities of police-officer when under 
orders of suspension, see 10 AXJ*. 459; 
1884 AL.W.N. 169. See also 8 Beng.L.B. 
App. 58. 

Sec. 9. — ^The accused, a police constable 
did not return to duty on the expiry of 


casual leave for which he was prosecuted 
and fined. During the pendency of trial he 
was suspended. After his trial he was re- 
instated and asked to join, which he did not 
do. He was tried and sentenced to impri- 
sonment. Held, that they were distinct 
offences and the accused was rightly con- 
victed. 43 A. 22=17 AL.J. 873=20 CrJi. 
J. 575=52 1.0. 63. 

Sec, 12; Case-law. — ^Extent of powers to 
make rules under the section, see 15 0. 194. 
Necessity for approval of Local Govern- 
ment, see 15 0. 194. Cost of adffitional 
police — ^Liability of third parties. See 1 W. 
B. (Or.) 15. 

Sec, 13. — ^As to a Magistrate's power to 
realise the cost of a coTisiahle from an indi- 
vidual, 1 W.B. (Or.) 15. See also 18 0. 
W.N. 1272=15 CrJ..J. 703=26 1.0. 151, 
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trate of the district tinder sub-section (2) shall be subject to revision by ^[the 
Commissioner of the Division or] the Provincial Government, but save as afore- 
said shall be fuoaL 

(5) No civil suit shall be inaintmnable in respect of any injury for which 
compensation has been awarded under this section. 

(6) Explanation . — ^In this sectj,CHi the word “inhabitants” shall have the 
same meaning as in the last preceding section.] 

®[16. (1) All moneys payable under sections 13, 
Recovery of moneys pay- W. 15 and 15-A shall be recoverable by the Magis- 
able under sections 13, 14, trate of the district in the manner provided by ®sec- 
15 and IS-A, and disposal tions 386 and 387 of the Code of Criminal Procedure, 
of same when recovered. \S&2y for the recovery of fines, or by suit in any com- 
petent Court. 

(2) {Omitted by the Government of India (Adaptation of Indian Laws) 
Order, 1937.] 

(3) All moneys paid or recovered under section IS-A shall be paid by 
the Magistrate of the district to the persons to whom and in the proportions 
in which the same are payable under that section.] 


17. When it sliall appear that any unlawful assembly, or riot or dislur- 
e . , bance of the peace has taken place, or may be reason- 

peaal po ice-o cers. apprehended, and that the police- force ordinarily 

employed for preserving the peace is not sufficient for its preservation and for 
the protection of the inhabitants and the security of property in the place where 
such unlawful assembly or riot or disturbance .of the peace has occurred, or is 
apprehended, it shall be lawful for any police-officer not below the rank of Ins- 
pector^ to apply to the nearest Magistrate to appoint sp many of the residents of 
the neighbourhood as such police-officers may require to act as special police-offi- 
cers for such time and within such limits as he shall deem necessary ; and the 
Magistrate to whom such application is made shall, unless he see cause to the 
contrary, comply with the application. 


LEQ. EEF. 

1 In the North-West Frontier Province 
the words in brackets should be omitted, 
'Me the North-West Frontier Province Law 
and Justice Begulation, 1901 (VH of 1901). 
First Schedule, Punj. & N .W. Code. 

2 Sec. 16 was substituted by sec. 6 of the 
Police Act (1861) Amendment Act, 1895 
(Vni of 1895). 

^3ee now the same sections of the Code 
of Criminal Procedure, 1898 (Act V of 
1898). 


Sec. 17 : Scope op Seotion.— flfae 10 C.W. 
N. 322; 18 W.R. (Cr.) 67. The only legiti- 
mate object for appointing special consta- 
ble is to strengthen the ordinaiy police 
force by the addition of suitable persons to 
their number, when the ordinary force jfind 
themselves too few to meet an emergency. 
Xn a case of dispute as to proprietary rights, 
it is an abuse of the law and an act of op- 
pression to appoint active men on one side 
as special constables, in order to prevent 
their asserting their alleged rights and so to 
give an advantage to the other party. A 
refusal to serve as such is no offence under 
sec. 173, I. P. Code, and proceedings could 
not be taken under that section. 10 0«W.N. 
^—2 O.L.J. 555=3 GrJj.J. 169. [E. 10 C. 

W.N. 322; 12 C.W.N. 727.] men can 
fecial constables be appointed. 10 Bang. 


LJfc. (App.) 4=18 W.E. (Cr.) 67. The cir- 
cumstances which justify an order under 
sec. 17 are that a disturbance of the peace 
is apprehended and that the police force 
available is insufficient to preserve the peace, 
and protect the inhabitants of the vilLag< 
where disturbances are apprehended. In t 
case where it was not dear that there wai 
any danger of a disturbance of the peao 
or that, if there was such a danger, the ordi 
nary police force available was not suffi- 
cient to cope with it. Heldy that the ap- 
pointment of the petitioner as a special 
constable was unnecessary and ines^dient. 
Seld, further, that the petitioner should not 
be prosecuted under sec. 19 for his refusal 
to act in accordance with sudi appointment. 
12 C.W.N. 727=8 O.LJ. 66=7 Or.L.J. 507 
<12 C.W.N. 366=10 O.W.N. 82=2 OX.J. 
555, F.). An order under sec. 17 appoint- 
ing special constables is of an executive na- 
ture and not open to revision under sec. 435, 
Cr. P. Code. 20 0.0. 229=18 Cr.L.J. 900 
=42 I.C. 132. The failure of a person ap- 
pointed as a special constable under sec. 17 
to obey a lamul notice issued to him tb 
attend a police station amounts to a n^lect 
or refusal to serve as a special eonstable 
within sec. 19. (28 C. 411. Bist.) 19 Cr.L. 
J. 91=43 I.C. 261 (C.). Power of High 
Court to interfere*: 'with Oder of Mas^urtrato. 
Bee 10 C.W.N. 322; 10 BCTgXJb. (^pp. 4, 
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18. Every spedal police-officer so appointed shall have the same powers, 

--1 I- privileeres and protection, .and shall be liable to per- 
officers. form the same duties and shall be amenable to the 

samp penalties, and be subordinate to the same autho- 
rities, as the ordinary officers of police. 

19. If any person being appointed a special police-officer as aforesaid 

1 shall, without sufficient excuse, neglect or refuse to 

special police-oific^rs! “ serve as such, or to obey such lawful order or dir^- 

tion as may be given to him for the performance of his 
duties, he shall be liable, upon conviction before a Magistrate, to a fine not ex- 
ceeding fifty rupees for every such neglect, refusal or disobedience. 


^20. Police-officers enrolled under this Act shall not exercise any autho- 
rity, except the authority provided for a police-officer 
' Authority lo he excrci&cd under this Act and any Act which shall hereafter be 
y poice-o cers. passed for regulating criminal procedure. 


21. Nothing in this Act shall affect any hereditary or other village-police- 
officer, unless such officer shall be enrolled as a police- 
Village-pohce-officer.. officer under this Act. When so enrolled, such officer 

shall be bound by the provisions of the last preceding section. No hereditary or. 
other village-police-officer shall be enrolled without his consent and the consent 
of those who have the right of nomination. 


If any police-officer appointed under ^Act XX of 1856 (to make better pro- 
p, Hr#* *n vtsiofi foT thc appointment and maintenance of Police- 

Presidency of Fort William. Cliaukidars in Cities, Towfts, Statiom, Suburbs and 

Bazars in the Presidency of Fort tVilliam in Bengal ) . 
is employed out of the district for which he shall have been appointed under 
that Act, he shall not be paid out of the rates levied under the said Aoft for that 
district. 


LEG. BEW. 

LPor some cases in wMch the application 
ot sec. 20 lias been restricted, see the Assam 
Police-ofOtcers Bcgulation, 1883 (II of 1883), 
Assam Code, Vol. I; the Burma Militaiy 
Police Act, 1887 (XV of 1887), Bur. Code, 
Vol. I. 

It has been declared not to apply to any 
Assistant District Superintendent of Police 
whose duties are exercised in connection witli 
the nnenrolled border Police-force — sec 
Sec. 2 of the Punjab Frontier Police-Qffi- 
cers Eegulation, 1893 .(VII of 1893), Punj. 
& N. W. Code. 

2 The Bengal OliauMdari Act, 1856, 


Skc. 18.— 10 C.W.N. 322. 

Sec. 19. — ^Special constables -should be 
appointed under sec. 19 only when it is really 
intended to use them as police-oflcers and 
to strengthen the ordinaiy police force and 
not otherwise. It is objectionable to appoint 
as special constables, parties to dispute 
against whom complaints have been lodged 
or proceedings under see. 107, Or. P. Code, 
are pending so as to handicap them in their 
defence. 43 G. 277=17 Or.L.J. 197=20 O.W. 
N. 865=34 1,0. 309. See also 10 C.W.N. 322. 
Befusal to accompany a police-officer 
to the Police Station, situated at some 
Cr. C. M.-I— 139 


distance, not for any purpose of police 
duty but simply to obtain the autho- 
rity , of appointment to serve as special con* 
stables and the necessary badges and arms, 
does not amount to a refusal to serve as 
special constable^ and it does not, therefore, 
constitute an offence under see, 19. Au 
arrest made by a police-officer on such a 
refusal is not lawful and ^y resistance of- 
fered to such an arrest does not amount to 
an offence under sec. 353 although it may 
amount to an offence under see. 147. 28 C. 

411=5 O.W.N. 134 (18 A. 246, Appr.; 3 C. 
W.N. 605, D.). See also 16 PJEl. 1913 (Cr.) 
=14 Cr.L.J. 142=18 I.C. 894. 

Sec. 20. — ^For some cases in which the 
application of sec. 20 has been restricted, 
s^e .the Assam Police-officers Begulatlon, 
1883 .(U of 1883), secs. 2 and 3; the Burma 
Military PoHce Act, 1887 (XV of 1887), 
see. 11; see also 10 C.W.N. 322. This sec- 
tion has been declared not to apply to any 
Assistant District Superintendent of Police 
whose duties are exercised in connection with 
the unenrolled border police-force, see sec. 
2 of the Punjab Frontier Police-officers Be- 
gulation, 1893 (VII of 1893), Gazette of 
India, 1893, Pt. I, p. 285; see D.B.E. (1892- 
96) Vol. I, p. 10. 
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■ _ 22. Eveiy police-ofScer shall, for all purposes in 

Police-ofiicers alwi^’s on jjjjg contained, be considered to be always on 
Kn“ of duty, and may at aiy time be employed as a police- 

officer in any part of the general police-district. 

23. It shall be the duty of every police-officer promptly to obey and exe- 
' cute all orders and warrants lawfully issued to him 

_ ^ by any competent authority; to collect and communi- 

cate intelligence affecting the public peace; to prevent the commission of offences 
and public nuisances; to detect and bring offenders to justice and to apprehend 
all persons whom he is legally authorised to apprehend, and for whose appre- 
hension sufficient ground exists: and it shall be lawful for every police-officer, 
for any of the purposes mentioned in this section, without a warrant, to enter 
and inspect any drinking-shop, gaming-house or other place of resort of loose 
and disorderly characters. 

' *24. It shall be lawful for any police-officer to lay any information before 
. . a Magistrate, and to apply for a summons, warrant, 

formation, etc.^ ^ search-warrant or such other legal process as may by 
- * ' law issue against any person committing an offence, 

s|s 4: 4e ♦ * 


Police-officers to take 
charge of unclaimed pro- 
perty, and be subject to 
Magistrate’s orders as to 
disposal. 


25. It shall be the duty of every police-officer 
to take charge of all unclaimed property, and to 
furnish an inventoiy thereof to the Magistrate of the 
district. 


LEG. EEP. 

1 The words "and to prosecute such person 
up to final judgment” were repealed by the 
Code of Criminal Procedure, 1882 (Act X 
of 1883). 

Sec. 22: Assaui/p while on duty — Con- 
trolling TRAFFIC IN A PRIVATE PLACE. — 
Where a police-officer was deputed in a pri- 
vate^ place to control the traffic on the road 
leading from that private place to the pub- 
lic road and he was assaulted while so dis- 
charging his^ duty. Held, the police-officer 
was acting in the lawful discharge of his 
duty and the accused was guilty of an of- 
fence under see. 353, I. P. Code. Ill I.C, 665 
=29 Cr.L.J. 905=1928 L. 230. 

SBa 23. — This section does not cover the 
execution of invalid warrants or extend a 
constable's powers of arrest. 138 I.O. 844 
=33 Or.L.jr. 706=13 Pat.L.T. 135=1932 
P. 171. On this section, see also 8 L.B. E. 
329=17 Cr.L.J. 347=35 1.0. 523=26 W-B, 
(Cr.) 8=1891 A-W-N. 179. As to duties of 
police officers^ see 20 A. 151 (liability for 
making false entries in police diaries). See 
also 21 W.B, (Cr.).303; 21 WJR. (Cr.) 30 
(omission to give information an office 
under see. 177, Penal Code). The Municipal 
Committee is a competent authority within 
the meaning of sec. 23. 122 I.C. 258=25 

K.L.B. ^4 -*1930 N*. 33. Sec. 23 requires 
police officers to prevent commission of of- 
fences and to detect and bring offenders to 
justice. The section ‘applies to offences 
under the Excise laws also and such offen- 
ces^ are not therefore ex<duded from the ope- 
ration of Sec. 23. Where the assistance of 
a poUce officer 13 requisitioned under the 
Excise Law, it is his duly as that of , the 


Excise officers to carry out the provisions of 
the Excise Law. If the police officer for 
bears to send a person arrested for trial, he 
forbears to do an official act within the 
meaning of see. 161, I. P. Code. 22 Pat. 76 
=A.I.B. 1943 Pat. 229. 

Non-cognizablb CASES. — There is nothing 
either in the Police Act, secs. 23, 24 and 25 
or in the Criminal Procedure Code, which 
would in any way prevent a police officer 
from lodging a complaint with regard to a 
non-cognizable offence. 120 I.C. 297=- lo P. 
L. T. 601=1929 P. 514. 

Bbport about suspects. — Sec. 23 prescri- 
bes the duties of a police officer and one of 
the duties mentioned is to collect and com- 
municate intelligence affecting the. public 
peace. A report, therefore, made by a Sub- 
Inspector of Police to a superior officer re- 
garding suspicions against persons residing 
within the jurisdiction, falls within the 
meaning of sec. 23, and a suit brought after 
a month from the date of notice is ixm 
barred. 125 LC. 379=1930 L. 592. 

Sec. 24.—5ee 5 LC. 714=4 P.W.B: (1910) 
(Cr.)=ll CrX.J. 205 (Police-officer making 
false and malicious report agaansf^ a person 
to superior police-officer) 

Sec. 25. — Orders passed ‘under sec. 25 are 
executive and not magisterial orders and 
hence not open to appeal or revision. If any 
objection is taken to the acts of the police 
in this connection, recourse should be had 
to Civil Courts. 1942 A.M.L J. 75. Timber 
claimed by a landowner as having 
been washed on to his estate by a river is 
not unclaimed property within the meaning 
of sec._ -25 and Jhe following sections. 9 W. 
B. '9?,‘ bn this section, see also 1930. L. 

539: ■ “■ 
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Magistrate may detaui 
property and issue procla- 
mation. 


The police-ofEcers shall be guided as to the disposal of such property by 
such orders as they shall reedve from the Magistrate of the district. 

26. (1) The Magistrate of the district may detain die property and issue 

a proclamation, specif)ring the articles of which it 
consists, and requiring any person who has any claim 
thereto to" appear and establish his right to the same 
within six months from the date of such proclama- 
tion. 

^[(2) The provisions of section 525 of the Gide of Criminal Procedure, 
1882, shall be applicable to property referred to in this section.] 

®[27. (1) If no person shall within the period allowed claim such pro- 
_ i , perty, or the proceeds thereof, if sold, it may, if not 

ir already sold under sub-section (2) of the last preced- 

ing section, be sold under the orders of the Magistrate 

of the district. 

(2) The sale-proceeds of property sold trader the preceding sub-section 
and the proceeds of property sold under section 26 to which no' claim has been 
established shall be ®[at the disposal of the Provincial Government] 

28. Every, person, having ceased to be an enrolled police-officer under this 

Act, who shall not forthwith deliver up his certificate, 
Persons refusing to deli- and the clothing, accoutrements, appointments and 

rMcvS ’» necessaries wWch shall have been supplied to 

ceasmg to be pohee-ofheers. ^ execution of his duty, shall be W on 

conviction before a Magistrate, to a penalty not excee^ng two hundred rupees, 
or to imprisonment with or without hard labour, for a period not exceeding six 
m.onths, or to both. 

29. Every police-officer who shall be guilty of any violation of duty or 

Penalties for neglect of % relation or 

duty, etc. lawful order made by competent authority, or who 

shall withdraw from the duties of his office without 
permission, or without having given previous notice for the period of two 
months, ^[or w;ho, being absent on leave, shall fail, without reasonable cause, to 
report himself for duty .on the expiration of such leave,] or who shall engage 
without authority in, any employment other than his pciice-duty, or who shall 
be guilty of cowardice, or who shall offer any unwarrantable personal violence 
to any person in his custody, shall be liable, on conviction before a Magistrate, 
to a penalty not exceeding three months’ pay, or to imprisonment with or with- 
out hard labour, for a period not exceeding three months, or to both. 


i.This sub-section was added by sec. 7 of 
the Police Act (1861) Amendment Act, 1895 
(ATtll of 1895). Bead now the Code of 
Criminal Procedure, 1898 (Act V of 1898). 

2 This section was substituted by sec. 8 of 
the Police Act (1861) Amendment Act, 1895 
fVIII of 1895). 

3 Substituted by A.O., 1937. 

4 These words were added by sec. 9 of the 
Police Act (1861) Amendment Act, '1895. 
(VIII of 3895). 


Sec. 26.— 1 U.B.B. (1902-1903) Police 
1 (Bight of finder of goods); 6 L.B.B. 57 
(whether this section covers the claim of a 
creditor to attach right, title and interest 
of ,iudgment-debtor). 

Sec. 29 has no application to persons who 
are not police-officers. 10 C.L.E. 521. The 
expression 'l)olice* officer” applies to aH the 
members of the police force in whatever 


capacity they may be employed, including 
constables. 116 I.C. 611=30 Or.L.J. 635= 
1929 L. 325. See. 29 is to be construed 
quite \videly. The words “rules and regu- 
lations” refer to such rules and regulations 
as are properly framed by competent antho- 
Titles, that is to say, by the Inspector-Gene- 
ral. So also the words “lawful order” re- 
fer to any order which any officer may law- 
fully give to any individual or specific body 
of individuals under liis command. Offences 
under sec. 29 are not limited to the wilful 
]>reachos or neglect of a rule or regulation 
or a lawful order but include any “viola- 
tion of duty.” 9 P. 31=1930 P. 195. An 
Order by a Superintendent of Police regulat- 
ing the duties of mounted-police under 
command, e.g., directing them to groom 
their horses is a lawful order under sec. 29 
and a disobedience of such order renders 
the guilty person liable to conviction. . 21 
Ct.L.J. 465=56 I.O. 497 (Pat). Where a 
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pollGe'o£Q.cer was served witli one order of 
transfer and tlien with another order wMcli 
he could reasonably have construed as can- 
celling the previous order and he did not 
comply with the first order, he could not be 
convicted of wilful breach or neglect of a 
lawful order made by a competent au^ority, 
1922 P. *207. Where it could not be said 
that the accused faded without reasonable 
cause to report himself to duty on the ex- 
piration of his leave. Eeld, that he could 
not be convicted under see. 29 for neglect 
of duty. 66 I.C. 67=25 C.W.K 40S. Where 
a police ofdcial makes wrong entries in the 
poUce diary and conceals certain bail bonds 
instead of producing them in Court, he is 
guilty of an offence under sec. 29. 1941 

O.W.N. 1255=1941 A.W.R. (C.G.) 358= 

1941 O.A. 947=1942 Oudh 163. 

Bsasonable GA.USE.— Where a police-offi- 
cer who is really ill and is on leave fails to 
report himself for duty on the expiration 
of his leave, his failure to report is not with- 
out reasonable cause. 97 I.G. 423=27 Or. 
L.J. 1111=1927 L. 15. There is nothing in 
the law to require a police officer to enter a 
Civil Hospital and not place himself under 
the treatment of a privaie practitioner when 
he is ill and, therefore^ he should not be 
convicted under sec. 29 if he chooses to be 
treated by^ a private practitioner. (Ihid,) 
A man doing Ms best to keep rioters out 
and who is carried into a building by a rush 
of the very men whom he is trying to pro- 
tect, is clearly showing no cowardice up to 
the time that he enters the building, and if 
after entering the building the persons in- 
side refuse to let him go out, he is not gmlty 
of cowardice. 112 LC. 99=5 O.W.N. 256 
=29 Cr.L.J. 979=1928 O. 285. A person 
who has refused to act as a special consta- 
ble, cannot be prpsecuted under sec. 29. The 
provisions of that section were not intended 
to apply to special constable and cannot 
interpreted as so applying by the operation 
of the provisions of sec. 18. 10 C.W.N. 322. 

In a summary trial of an offence under sec. 
29 it is not sufficient to state that it con- 
sisted in the absence from special consta- 
ble’s parade on certain dates without per- 
missaion, but it is necessary to state that 
the act consisted of a breach of duty law- 
fully imposed and to specify how the duly was 
created and^ in what act or omission the 
breach consisted. It was not intended to 
npply to a case, where the offence chained 
is absence from special constable’s parade 
on certMn dates without permission. The 
section is an exceedingly stringent provision 
and should not be put in force except in 
extreme cases, and where milder remedies 
have been tried and failed. 10 C.W.K 79= 
2 C.L.J, 565=3 Cr.L.J, 178. The section 
deals with offences constituted either by 
any viloation of duty, or wilful breach, or. 
neglect of any rule or regulation, or lawful 
order made by competent authoxily' on the 
• part of a police-fScer. Any neglect of duty 
short of a violation of duty does not 
^amount to an offence under this section. 12 


C. 427. See also 17 WJ5. (Cr.)^ 34. An 
offence under the above section is not 8* 
cognizable offence, U.B.B. (1892-96), VoL 
1, p. 295. The words “lawful order” ia sec. 
29 mean an order wMch the authority men- 
tioned therein is competent to make; so that 
they would not cover an order for extra 
drill given by a District Superintendent of 
Police to Ms constables, for their failing 
to cut down the jungle in the vicinity of 
their lines as per Ms orders. 12 ^ C. 427. 
Where the order under sec. 7 is illegal no 
conviction under sec. 29 can be sustained 
for disobeying such an order. 58 G.. 1132= 
134 1.0. 881=35 O.W.N. 647. The accused, 
a Sub-Inspector of Police, was charged with 
an oiSence under the section for carelessness 
in conducting an inquiry. The facts proved 
against Mm were that he failed to record 
the statements of ceitiain parties till late 
in Ins inquiry, that he did not search the 
house of one Bakhti, that he did not keep 
a proper look out to ascertain whence the 
said BaJ^ti got certain ornaments found in 
her possession. On these foldings he was 
convicted and sentenced to pay a fine of Bs. 
100. Held, that the findings did no^ con- 
stitute any offence punishable under the 
section. 1883 A.W.N, 42, £v^ negligence 
does not amount to “violation of dut^’ 
within sec. 2g much less when it is not wil- 
ful. 107 LG. 771=29 Cr.L.J. 285=1928 L. 
164. Mere rashness or negligence on the 
part ^ police-officer before ordering the 
search of a man’s house for stolen property 
does not consticute an offence amounting to 
a violation of duty under sec. 29. 19 W.B. 
(Or.) 7. [17 W.B. 34 Gr.; 8 Bom.L.B. App. 
60, F,] Where there is not even mere neg- 
lect on his part, let alone intentional viola- 
tion of duty, offence under the section is 
not made out. [17 W.B. (Or.) 34, Bel. on.] 
The mere . escape of a prisoner from lawfii 
custody does not make the constable, in 
whose charge he was, guilty of an offence 
under see. 29. 103 I.C. 200=28 Gr.L.J. 

664=1927 Oudh 257. S&s also 83 LC. 663 
26 Gr.L.J. 103=1925 Oudh 281. Acts or 
omissions punishable, under sec. 29 come 
within the category of “offences punishable 
under any law other than the Inffian Penal 
Code” and those offences likewise fall with- 
in the terms of sec. 148 of the same Code. 
25 W.B. (Or.) 20. Befusal to turn out for 
drill on being ordered to do so by a head 
constable in charge of the thana is an 
offence under sec. 29. 1896 A,W.N. 105 
(Hiss, 20 A. 70.) When the Superintendent 
of Police asks a Sub-Inspector of Police to 
register a case in the Police diary and send 
up for trial the person concerned, the Sub- 
Inspector has no discretion in the matter 
and a failure to obey the orders of the 
Superintendent is an offence under sec. 29. 
95 LC. 765=27 Or.L.J. 845=1926 A.' 562. 
Where a constable obtained leave of absence 
for. one month a ' substitute being appointed 
and overstayed Ms leave by 29 days, held, 
that such overstaying of one’s leave would 
not amount to a withdrawal from the duties 
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• 

^[30. (1) The District Superintendent or Assistant District Superinten- 
dent of Police may, as occasion requires, direct the 
Relation of public as- conduct of all assemblies and processions on the 
sembhes and processions public roads, or in the public streets or thoroughfares, 
and licensmg o same. prescribe the routes by which, and the times at 

which, such processions may pass. 


LiBGI'. ( 

1 This section was substituted by see. 10 
of the Police Act (1861) Amendment Act. 
1895 (VIII of 1895). 

of his office within the meting of sec. 29. 
6 A. 495=184 A.W.3Sr. 215 (P. Eat, 279); 

6 C. 625; 8 O.L.R, 56. A police constable 
who had gone to another station to escort 
an offender, delayed his departure from 
that station for two days. No order was 
given to hiTTi for the date of his return. 
There was some evidence to show that under 
aimilar circuxustances police officers had 
been given two days’ halt. Eeld, that he 
was not guilty under isec. 29. 116 LC. 611 
=30 CrX.J. 635=1029 L. 325- When a 
police-officer is authorised by law to depute 
his subordinate to proceed to a place where 
a crime is reported to have been committed, 
he cannot he supposed to have contravened 
the law by not proceeding to the spot 
self; under such circumstances the convic- 
tion of the piisoner on a charge of wilful 
violation of duty is illegal. 1 Agra (Or.) 1. 
Sec, 29 contem^ates that the person, to be 
charged with an offence under that section, 
must have been at the time of his doing 
the act in respect of which the charge is 
preferred a police constable within the 
meaning of that statute. A suspended 
police-officer ceases to be a police-officer. 
Where a police constable was suspended, and 
was ordered to remain in the lines during 
the suspension, held, that he was not guilty 
under sec. 2q, for absent! nsr him^-elf there 
from without leave. 10 A. 459=1888 A.W.N. 
169. [17 W.E. (Cr.) 12, P.] A mukhtar 

who is allowed to havb possession of the 
diary by the Police Officer is guilty of the 
abetment of the offence under sec. 29, as 
the offence continues so long as the diary 
is in mukhtar’s hand. 9 P. 31=1930 P. 195. 
A police-officer negligently or improperly 
submitting an incorrect report of a loctJ 
investigation may be punished under sec. 
29 in cases where the proof is sufficient to 
bring the case under sec. 218 of the Penal 
Code. 15 W.E. Or. 17. 

JURTSDIOTION. — A. Deputy Magistrate ex- 
ercising the full power of a Magistrate has 
jurisdiction under this section, to fine police 
officers for \dolation of duty. 4 W.R. Cr. 2, 
A Magistrate only, and not a Sessions 
Judge has power to try cases under the 
above section. 1 W.E. Or. 5. [E. 19 A, 
465.] A Cantonment Magistrate has power 
to try cases, under this section without com-' 
plaint, 1 Agra Cr. 24. A District Magis- 
trate* is not precluded under sec. 556, Cr. P. 
Code„ on account of his being the head of 
the Police in the District, from trying a 


person under sec. 29 for a breadi of an 
order issued by a Eeserve Inspector. 22 A. 
340. [JB. 24 M. 238=2 Weir 370.] See. 29 
does not give a Magistrate jurisdiction over 
European British subjects. Where, in a 
prosecution under sec. 29, the plea of being 
an European British subject is rmsed by 
the accused, the Magistrate is bound to en- 
quire into and determine that plea. 3 N.W. 
P. 128. The summary conviction and 
punishment of two police-officers under this 
section by a Cantonment Magistrate without 
formal trial, was held to be irregular and 
illegaL 1 AgtB, Cr. 24. 

Power to make rules.— There is no ex- 
press power given by the Act to any officer, 
save the Inspector-General of Police, to 
make rules; he can do so under sec. 12 for, 
amongst o&er purposes, preventing abuse 
or neglect oE duty. Such rules must be made 
subject to the approval of the Locsd Govern- 
ment. Therefore a disobedience of an order 
of the District Superintendent to the effect 
that constables are to be within the lines at 
9 P.M. is not an offence under sec. 29. 15 
C. 194. See also 10 C.W.N. 79=2 C.L.J. 
565=3 Cr.L.J. 178; 1 Agra (Cr.) 24; 3 N. 
W.P. 128; 22 A 54; 1 W.E. (Cr.) 5; 17 W. 
E. (Or.) 12=8 B.L.E, App. 58; 6 0. 625; 
15 C. 194; 10 A. 459; 25 O.W.N. 408=66 
T.O. 67=23 OrX.J. 227. The meaning of 
E, 278 of Police Manual, Part I, is that 
the Court officer is to keep the diaries in 
his own possession and that if the accused 
or his agent call for the diary in any cir- 
cumstances other than those mentioned in 
the earlier part of para, (h) of the rule the 
Court officer should refuse to comply with 
the request. 9 P. 31=1930 P. 195. The 
words "document or information” usted in 
E, 803 of Police Manual, Pt. I, are com- 
prehensive enough to indude the police 
diaries, although they have been specifi- 
cally dealt with ubider E. 278. (Ibid.) E. 
261-A of the Police Manual, Pt. I, is merely 
an enabling rule except that in the case of 
a Magistrate who institutes a prosecution 
he must be the Magistrate of the District. 
(IMd.) 

Sec. 30: Scope op Section.— Per MulUch 
and CoitWs, JJ ,: — "The words of sec. 30 
^•e sufficiently general to enable the Super- 
intendent of Police to issue a general noti- 
fication contaning a prohibition against con- 
vening or collecting assemblies or directing 
or promoting procession without a licence. 
If the person or persons against whom the 
notice is directed convenes or collects an 
assembly or promotes or directs a proces- 
sion without licence he or they will be 
punishable under sec. 32”. 2 Pat.L.T. 585 
=1922 P. 274=68 LC. 945=23 CrX.J, 
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( 2 ) He may also, on being satisfied that it is intended by any persons or 

class of persons to convene or collect an assembly in any such road, street or 
thoroughfare, or to form a procession which would, in the judgment of the 
Magistrate of the district, or of the sub-division of a district, if uncontrolled, 
be likely to cause a breach of the peace, require by general or special- notice that 
the persons convening or collecting such assembly or directing or promoting such 
procession shall apply for a license. * 

( 3 ) On such application being made, he may issue a licence specifying 
the names of the licensees and defining the conditions on which alone such 
assembly or such procession is to be permitted to take place and otherwise giv- 
ing effect to this section: Provided that no 'fee shall be charged on the applica- 
tion for, or grant of, any such licence. 


(525. But see 58 <3. 879=133 LC. 192=32 
CtJjJ, 1005=35 C.W.N. 187. There is no- 
thing in the Act which renders a person lia- 
ble to punishment for joining an assembly or 
procesaioiL which has already been convened 
or collected if he has no notice that the con- 
vener or promoter had omitted to take ont 
a licence, but after becoming aware that 
the person whose duty it was to take out 
a licence has failed to do so, he persists in 
remaining with the assembly or procession, 
then it may be said that he shares the 
common object of such persons to resist 
the execution of the Superintendent's order. 
Ilis conduct may then amount to an offence 
under sec. 141, I. P. Code. 3 Pat.L.T. 585 
=68 LC. 945=23 Cr,L.J. 625. 

Per B/Wdte,. J . — ^The object of the licence 
is to secure observance of certain ^ojidi- 
tions by every member of the procession 
and merdy by the licensee. The licence is 
granted to tlie directors or promoters of 
the procession as a matter of convenience 
as it will not be practicable to require every 
potential member of a procession to take 
out a licence. The directors or promoters 
of a procession who take out a Hcence in 
such case therefore become responsible for 
the conduct of the processionists. It will 
obviously be the duty of the licensee in such 
a case to explain the conditions of the 
licence to all who wish to take part in the 
procession. A.I.B. 1941 Lah. 372 (r.B.)= 
T.LB. (1941) Lah, 820=43 Or.L.J. 145. 

Terms expiained — ^'‘Procession”.— Pro- 
cession is the action of a body of persons 
going or marching along in orderly succes- 
sion in a formal or ceremonial way, especial- 
ly as a religious ceremony or on a festive 
occasion. Where an image was merely car- 
ried down the ghat by four or five carriers 
and immersed in the river and there was 
nothing to be described as a body of persons 
g:omg or marching along in orderly succes- 
sion in a formal or ceremonial way, it is 
not correct to say that it was carried in a 
procession. 130 LC. 239=32 Cr.L,J. 482= 

mi 0. 128. 

"Thoroughparb”.— As the Parshottam 
Das Park was not intended to be exclusively 
used as a thoroughfare, or as a way by 
which people passed and as that was hot its 
chief or primary object, the whole of the 
park could not be said to be a thoroughfare 
within the meaning of see. 30. 145 I.& 738 


=34 Cr.L.J. 1062=1933 A.L.J. 1197=1933 
A. 614. 

Scope op powers — ^Power to control pro- 
cession, BUT not to porbid. — See. 30 gives 
the police power to control processions In 
order that this power may be exercised, the 
Act in . certain circumstances authorizes the 
police to require persons to apply for licen- 
ses. The object of this is that adequate 
arrangements for control may be made in 
time. But the police have no power to tor- 
bid the issue of a procession. The power to 
control does not include the power to for- 
bid. 4 P. 795=27 Cr.L.J. 522=1926 P, 
173. Sec. 30 as amended by Act v nnr of 
1895 only authorises the police to reflate 
the extent to whicli mus\c m^ be used in 
the streets on the occasion of festivals and 
ceremonies. Neither sec. 30 nor sec. 31 em- 
powers the police to issue a general order 
prohibiting any singing in the streets at 
night L.B.R. (1893-1900), p. 394. It is the 
light of a citizen to use the public thorough- 
fares, provided that he commits no offence 
in doing so and ihe taking out of a proces- 
sion is not in itself an offence, nor does it 
require a special licence except as provided 
by sec. 30 that is a section which empowers 
the Superintendent of Police to control pro- 
cessions, and the manner in whicli they are 
to be controlled, if it ..is necessary to control 
them, is set forth in sub-sec. (2). It is im- 
possible to read into the section any autho- 
rity for absolutely forbidding the taMng 
out; of a procession. Accordingly it is no 
offence to take out a procession merely be- 
cause an application for licence was reject- 
ed. 155 LO. 605=1935 A.L.J. 386. 

Notices requiring conveners to apply 
POR LiCEN CB — Validity.— Q iM&erc : —Whe- 

ther a notice under sec. 30 sub-sec. (2) re- 
quiring conveners, coUeetors, directors, pro- 
moters of assemblies or processions of five 
or more men in the jurisdictioit of a parti- 
cular police station to apply to Assistant 
Superintendent of Police for a licence for 
such assemblies or processions is validf 144 
LC. 185=34 Cr.L.J. 688=1933 C. 353. 

General NoncEh- L egality. — Sec. 30 does 
not empower the polioe-ofidcer to issue a 
general^ notice that any one taking out a 
procession passing a mosque must take out 
a licence. It does not contemplate his tak- 
ing any action until he is satisfied that it 
IS intended to take out a prbcession which 
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Music in the streets, 
festivals and ceremonies.] 


(4) He may also regulate the extent to which 
music may be used in the streets on the occasion of 


in the opinion of the Magistrate if uncon- 
trolled would be likely to cause a breach of 
the peace. 58 C. 879=32 Cr.L.J. 1005=35 
O.W.3Sr. 187. But see 23 625=68 I. 

0. 945. 

Conditions in licence— Vague and in- 
definite TEKMS. — Id. a licence issued under 
sec. 30 (2), there was a condition that the 
"speed of the procession shall be under the 
directions of the Baqa Magistrate and the 
local police’^ Held, that before such a con- 
dition can be made the subject of prosecu- 
tion it must entered in the licence in 
clear and unambiguous terms and a licensee 
cannot be prosecuted for the \iolation of 
a condition which is so vague and indefinite 
that it is difficult to hold that the licensee 
was bound to obey the orders of the Magis- 
trate and the local police as to the speed 
of the procession. 30 Or.L.J. 371=10 L. 
852=1929 L. 404. 

Besponsibilitt for conditions op licence 
— Sureties. — ^It is the applicant for the 
licence alone to whom the licence can be 
given and who is bound by the conditions of 
the licence under sec. 30. Where the names 
of certain persons were included in the 
licence as sureties according to the parti- 
cular form of licence used on the occasion, 
held, that the provision in the licence as to 
sureties was unauthorised by law. 30 Cr.L. 
J. 371=10 L. 852=1929 L. 404. There is 
no provision of law which makes’ it incum- 
bent on an applicant for a licence, to pro- 
vide sureties or which authorizes the officers 
concerned to demand such sureties. {Hid.) 

'Issue' of licence, what gonstntutbs. — 
In tlie Act the wor^ "issue” has not been 
defined; but it signifies that, if the D.S.P. 
or Assistant D.S.P. signs the licence and de- 
livers it to some one with directions that it 
shall in due course be ddivered to fhe sppli- 
canty the licence has been issued within the 
meaning of sec. 30, 4 P. 795=27 Cr.L.,T. 

522=1926 P. 173. 

Operation of notipicatton. — A notifica- 
tion under sec. 30 cannot be held to be ope- 
rative after the occasion which called for 
the notification has passed away. 32 O.W. 
N. 162=29 OrX.J. 126=1928 0. 272. 

Procession before ’getting licence. — 
Once an application is made in -time the 
applicant is free to take out his procession 
whether the licence had by then been issued 
or not. If the licence has been issued, he 
is bound te obey the conditions whether it 
has been delivered or not; if, on the other 
hand, it has not been issued* he is bound 
only to see that the general law was not 
br(&en. 4 P. 795=27 Cr.L.J. 522=1926 P. 
173. 

Beoulating music in streets. — ^The Dis- 
trict Superintendent of Police under sec. 30 
is authorized to regulate the extent to which 
music may be used in the streets on the 
occasion it festivals and ceremonies, but a 


prohibition of every kind of music is not 
covered by the word "regulate”. (39 All. 
131, Eel. on.). 51 A. 485=1929 A.L.J. 180 

=1929 A. 201. 

Order under section— -Disobedience to. — 
Disobedience to an order under sec. 30 (2) 
constitutes resistance ‘ to the execution of 
any law ’ within that meaning of sec. 14.1, I. 
P. Code. 34 M. 1025=1931 M.* 484=61 M. 
L.J. 842. 

SEC. 30 (4): Order that no music to 

BE PLAYED WITHIN 40 PACES OP MOSQUE — 

Legality. — ^Wliere an order is that no pro- 
cession with music would be allowed to pass 
within 40 paces from the mosque, that is 
clearly a regulation that falls within the 
ambit of sec. 30 (4). The District Superin- 
tendent of Police has a right to regulate the 
extent to which music may be used in the 
streets on future occasions* and it is not 
necessary for him to pass a separate order 
on every occasion. I.L.B. (1943) Nag. 295 
=1948 N.L.J. 352=A.I.B. 1943 Nag. 199. 

Ordinary members op procession — Con- 
viction — ^Legality. — ^Persons can only be 
properly convicted under see. 30 (2) if it is 
established that they were directors or pro- 
moters of a procession and were as such 
under an obligation to apply for a licence 
for it. If they were merely ordinary mem- 
bers of the procession, see. 30, sub-sec. (2) 
does not apply to them. The mere fact that 
they were at the head of the procession, and 
wearing gailands is not sufficient. 144 l.C. 
185=34 Cr.L.J', 688=1933 C. 353. * 

Secs. 30, 31 and 32. — Orders passed under 
secs. 30, 31 and 32 do not define rights of 
persons, nor decide who is in the wrong in 
the case of any dispute in public place. 15 
N.LJt. 51=20 CrX.!". 313=50 I.C. 489. 
With respect to orders issued by police, the 
presumption is that they are issued in pur- 
suance of duty. (Hid.) Whether orders 
Issued by police, are in the exercise of duty 
and are reasonably necessary, is a question 
of fact. {Ibid,) 'Under sec. 30 there must 
be a notice special or general on each occa- 
sion on which an intended assembly or as- 
semblies is or are required by the Superin- 
tendent of Police to be controlled by means 
of licencs to be taken out by the persons 
celebrating the festivals concerned, 20 Or. 
L.J’, 213=49 I.C. 773 (Pat.). 

Secs. 30 and 32; Licence, if required 

FOR EVERT PROCESSION— JOINING UNLICENSED 
PROCESSION — If offence. — ^P er Bkidct J. — 
It cannot be said that a licence under see. 
30 is required for every procession. A 
licence is required to be taken under sec. 30 
only when a breach of the peace is appre- 
hended by the authorities concerned. It is 
therefore "no offence to join a procession 
merely because no licence has been taken for 
it under sec. 30. Even when a general or a 
special notice is issued under sec. 30, requir- 
ing persons "direettug or promoting” a pro- 
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[S. 30-A 


Powers with regard to 
assemblies and processions 
violating conditions of 
licence. 


*.(30-A. (1) Any Magistrate or District Superintendent of Police or As- 
sistant District Superintendent of Police or Inspector 
of Police or any police-officer in charge of a staticm 
may stop any procession which violates the conditions 
of a licence granted under the last foregoing section, 
and may order it or any assembly which violates any 
such 'condition as aforesaid to disperse. 

(2) Any procession or assembly which neglects or refuses to obey any 
order given under the last preceding sub-section shall be deemed to be an un- 
lawful assembly.] 

31. It shall be the duly of the police to keep order on the public roads. 

„ . and in the public streets, thoroughfares, ghats and 

i>ubUc*^rosds landing-places, and at dl other places of public resort, 

^ ’ ' and to prevent obstructions on the occasions of assem- 

blies and processions on the public roads and in the public streets, or in ffie 
neighbourhood of places of worship, during the time of public worship, and in 
any case when any road, street, thoroughfare, ghat or landing-place may be throng- 
ed or may be liable to be obstructed. 

32. Every person opposing or not obeying the orders issued under the last 

. ' * [three] preceding sections, or violating the condi- 

Penaltj- for disobejTOg qJ jmy licence granted by the District Supenn- 

ArersedSis^ etc” ^ tendent Or Assistant District Superintendent of Police 

for the use of music, or for the conduct of assemblies 


LEG. REF. 

1 See. 30-A was inserted by sec. 11 of the 
Police Act (1861) Amenment Act (YIII of 
1895). 

'2 The word ‘^three” was substituted for 
the word “two” by sec. 12 of the Police 
Act (1861) Amendment Act (VIIT of 1895). 

cession to apply for a licence but no licence 
is obtained and yet a procession is taken 
out, it is* only those persons who are “direc- 
tors” or promoters of the procession who 
can be convicted under sec. 32 for disobe- 
dience of the order and not ordinary mem- 
bers of the procession. T.L.R. (1940; Lah. 
820=A.LB. 194:1 Lah. 372 (P.B.). 

Sec. 30-A: Conditions of uoence— 
Carrying of lathi. — ^Wlier-e a person took out 
a licence for a procession to proceed through 
Patna city, -one of the conditions of which 
was that no member of it was to_ carrj- a 
lathi or a sword, held^ that the object of a* 
licence under the Police Act is to ensure the’ 
preservation of public order and clearly the 
licensee must undertake the duty of main-' 
taining order throughout the course of the 
procession and, therefore, the licensee was' 
responsible for seeing that no member carry- 
ing a lathi joined the procession on the way - 
though at the start it had no such member. 
The fact that sec. 3()-A gives the power to 
the officers mentioned to stop a licenced pro- 
cession which violates the conditions of the 
licence does not excuse a licensee from 
strictly complying -with the conditions of hi.«i 
licence. 6 P. 763=29 Cr.L.J. 114=1928 
P. 166. 

Procession ordered to disperse — ^Disobe- 

OBEDIENCE OF ORDER BY PROCESSIONISTS— OF- 
FENCE. — Where a procession has been order- 
ed to disperse under powers given by S. 30-A 
because the conditions of a licence have 


been violated, any person who omits to obey 
tlie order to disperse is liable, whether he 
was aware of the conditions of the licence 
or not. The liability in such a case would 
be that a person who neglects or refuses to 
disperse would be deemed to be a member of 
an unlawful assembly and punishable under 
S. 143, Penal Code. This would be an in- 
dependent offence committed by a proces- 
sionist. A.T.R. 1941 Lah. 372 (F.B.). 

Prosecthton for breach.— Sec. 30-A 
merely gives an additional power to the 
officers concerned to stop the procession and 
then, if it does not disperse, to deal "with its 
members as members of an unlawful assem- 
bly. It is not a condition precedent to the 
prosecution of the licensee for violation of 
the conditions of the licenoe that action 
should first be taken under sec. 30-A. 30 
Cr.L.J. 371=10 L. 852=1929 L. 404. 

Sec. 31. — ^Under this section the police 
have power to pass any order reasonably 
necessary for “keeping order” or “prevent- 
ing obstruction.” But the question whether 
a particular order could be held to be legal- 
ly justifiable under the section must depend 
on the facts of each case. 130 I.C. 425= 
32 Cr, L. J. 532=1931 L. 33 (as to circum- 
stances that would justify an order for dis- 
posal of procession). See also 50 I.C. 489. 
On this section, see also 13 A. 131 ; 14 A. 
LJ. 172; 17 Cr.L.J. 448=35 J.C. 1008. 
The section does not authorize a police offi- 
cer to issue an order which a Magistrate 
might have issued under sec. 144, Cr. P. 
Code, to refrain from doing a perfectly 
legal act. 1936 A.L.J. 579=163 I.C. 866 
— A.I.R, 1936 A. 534. An order issued un- 
der sec. 31 may be an oral order. 91 I.C. 
56=27 Cr.L.J. 24=1926 All. 264. 

Sec. 32. — ^Where the Superintendent of 
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and processions, shall be liable, on conviction before a Magistrate, to a fine not 
exceeding two hundred rupees. 

' 4 1 - 33. Nothing in the last ^[four] preceding sec- 

M^istrate of district. tions shall be deemed to interfere with the general 

' • control of the Magistrate of the district over the 

matters referred to therein. 


LEG. REF. 

^ The word “four” was substituted for the 
word “three” bv sec. 12 of tlie Police Act 
(1861) Amendment Act, 1895 (VIII of 1895). 

Police under sec. 30 had prohibited proces- 
sions without a police licence and the ac- 
cused took out an idol carried by four or 
five men and immersed it in the river, and 
there was nothing to indicate that this was 
done in a formal or ceremonious wsy, held, 
that the finding of the Magistrate tliat the 
image was carried in a procession and that a 
licence was required for the same was un- 
sustainable. 130 I.C. 235^=32 Cr.L.J. 482 
=1931 C. 128. Innocent persons joining 
unlicensed procession— -No offence. * 1941 
Lah. 372=1. L.R. (1941) Lah. 820. 

Ultra vires — Order — Disobedience 
THEREOF. — ^Where the order, of the police 
under sec. 30 is illegal the accused cannot be 
convicted under sec. 32 for disobedience of 
tlie order. 58 C. S79=32 Cr.L.J. 1005=35 
C.W.N. 187. See also 35 I.C. 1008 (order 
forbidding jalkawalas to frequent railwa,5’ 
station, not leg^) ; 5 C.P.L.R. 92 (order 
respecting playing of music at night). 

“Violating the conditions of any li- 
cence” — ^Meaning of. — The expression “vio- 
lating the conditions” which has been used 
in sec. 32 connotes the idea of direct viola- 
tion on the part of the person whom it is 
sought to prosecute, for example, by vio- 
lating the condition himself or by expressly 
permitting such violation by others or pass- 
ive violation by not taking due care to see 
tliat the conditions of the licence are ful- 
filled. Where, therefore, one of the con- 
ditions of a licence to form a procession is 
to the effect that no weapons are to be car- 
ried by any persons in the procession, the 
licensee is liable to prosecution for violation 
of that condition oiily if he carries a weapon 
himself or expressly permit weapons to be 
carried by others or fails lo take due care 
to see that that condition of the licence is 
fulfilled. T.L.R. (1940) 2 Cal. 122=44 C 
W.N. 706=1941 Cal. 113. Where a licence 
is issued to a person as a sole licensee to 
lake out a procession on condition that no 
arms are carried by its members, the license 
is liable to conviction for breach of condi- 
tion of licence under sec. 32 of the Police 
if arms are carried by some of the members' 
of the procession, although tnis is unknown 
to the licensee. 45 C.W.N. 663. 

Licence under S. 30 (2) for procession-- 
Condition for stopping music at specified 
place— Violation— Offence— Liability of per- 
sons other than licensee. See 192 I.C. 311 
=13 R.M. 557=42 Cr.L.J. 272 (2)=A. 

Cr. G M.-l— 140 


I.R. IMl Mad. 99 (2)=(1940) 2 M.L.J. 
819. 

Onus of proof. — Per Full Beuch.—li can- 
not be said that S. 32 applies only to the 
licensee and only the licensee can violate 
the conditions of a licence. Any member 
of the procession with know'ledge of the 
terms of the licence may be proved to have 
violated the terms of the licence and conse- 
quently may come within the purview of S. 
32. Per Ram Loll, J . — In such cases it is 
alwaj's for the prosecution to prove that a^ 
processionist charged with having violated' 
the conditions of a licence was aware of 
the existence of conditions which are alleg- 
ed to have been violated, before he can be 
held liable. The mere fact that a person 
joined a procession or even continued to re- 
main in the procession will not be sufficient 
to prove this knowledge or shift from the 
prosecution the onus of proving this know- 
ledge. Per Bhide, J. — ^V^iere the conditions 
of the licence make the licensee responsible 
for certain things and there are no condi- 
tions binding on the members of the proces- 
sion as such, the licensee alone could be held 
liable for breach of conditions of the licence, 
for muring to the verj" nature of the condi- 
tions none except the licensee could violate 
them. A.I.R. 1941 Lah. 372 (F.B.). 

Breach op ijcence— Licensee canncw' 

PLEAD want of KNOWLEDGE.— A licensee as- 
sumes responsibility for the entire conduct 
of the procession and its component mem- 
• bers and he cannot repudiate such responsi- 
bility by alleging that the violation of the 
conditions took place without his consent 
or even his knowledge or in his absence. If 
any member of the procession is guilty of 
the breach of the conditions of the licence, 
the licensee is liable to be prosecuted for it. 
30 Cr.L.J. 371=10 L. 852=1929 L. 404. 

Prohibition of organisation— Joining the 
PROCESSION. — ^When a notice has been issued 
under sec, 30 (2) prohibiting the organiz- 
ing or promotion of a procession without 
licence and- a procession is taken out with- 
out such licence, the mere fact of joining in 
the procession ivhich was promoted or orga- 
nized by other persons would not amount to 
a disobedience of the order. 8 P.L.T. 245= 
. 28 Cr.L.J. 443=1927 Pat. 191. WHiere a 
licence obtained from the Police under 
sec, 30 (2) for taking a procession pres- 
cribes a condition that music of all descrip- 
tion should be slopped within a specified dis- 
tance on either side of any mosque, not only 
the licensee, but all persons who, being 
aware of this condition in tlie licence, vip- 
late it, would be guilty of an offence under 
sec. 32. The -persons violating' the condi- 
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36. Nothing contained in this Act shall be construed lo pre\ ein anj person 
from being prosecuted under any other Regulation or 
Power to pro^cute under * offence made punishable by this Act, or 

other law not affected. being liable under any other Regulation or Act 

or any other or higher penalty or punishment than is provided for such offence 

by this Act . Provided that no person shall be punished twice 

for the same offence. 

H37- The provisions of sections 64 to 70*, both inclusive, of the Indian 
Penal Code, and of sections 386 to 389, both inclusive. 
Recovery of penalties and pf of Criminal Procedure, 1882, with res- ' 

fines imposed by Magistra- apply lo penalties and fines imposed 

under this Act on conviction before a Magistrate: 

Provided that, notwithstanding anything contained in section 65 of the 
first mentioned Code, any person sentenced to fine under section 34 of this Act 
may be imprisoned in default of payment of such fine for any period not 
exceeding eight days.] 

38. [Procedure until return is made to warrant of distress.] Rep. — Siee 

the Police Act (1861), Amendment Act, 1895 {VIIT of 1895), 14. 

39. '[Imprisonment if distress not sufficient] Rep, — see the Police Act 
(1861), Amendment Act, 1895 {VIII of 1895), s. 14. 

40. [Levy of fines from European British subjects,] Repi^see the Police 
Act (1861), Amendment Act, 1895 {VIII of 1895), .r. 14. 

41. [Rewards to police and informers payable to 'General Police Fund.] 
Omitted by Government of India {Adaptation of Indian Laws) Order, 1937. 

®42. *All actions and prosecutions against any permn, which may be law- 
^ , , . fully brought for anything done or intended to be 

Limitation of actions. under the provisions of this Act or under the 

general police-powers hereby given shall be commenced within thf*>ee months 
after the aai complained of shall have hem committed, and ?iot otherwise and 
notice in writing of such action and of the cause thereof shall be given to the 
defendant, or to the District Superintendent or an Assistant District Superin- 
tendent of the district in which the act was committed, one month at least before 
the commencement of the action. 


LEG. REF 

^ Sec. 57 was substituted for secs. 37, 38, 
39 and 40 by sec. 14 of the PoHci.* Act (1^1). 
Amendment Act, 1895 (VTIl of 1895). 

®Read now the Code of Criminal Proce- 
dure. 1898 (Act V of 1898). 

8 ^ much of sec. 42 as relates* to the limi- 
tation of suits was repealed by the Indian 
Limitation Act, 1871 (TX of 1871). 

A commandant or second-in-command 
of Military Police in Burma is entitled to 
the privileges which a police-officer has 
under secs. 42 and 43, see the Burma Mili- 
tSLTy Police Act, 1887 (XV of 1887), sec. 13. 
Burma Code, Vol, I. 


.so playing on the constable does not come 
under sec. 332, T.P. Code, but is an of- 
fence under sec. 323, LP. Code. 92 T.C. 
889=27 Cr.L.J. 377=1926 Lab. 250. 

Receiving tips fok — Supplying water. — 
The expression ‘'exposes for sale” implies 
that every person who takes anv quantity of 
it (water) has to pay for it. A person set- 
ting up a chauki (wooden board) with an 
earthen jar filled with water over it and 
supplying water to all those who wanted it 


is not guilty under sec. 34 (4) merely be- 
cause sometimes some of the persons who 
took water did voluntarily give tips. 24 A. 
L.J. 292=27 Cr.L.J. 303=1926 A. 288. 

Validity or CoNvrenoN— S. 279, I.P. 
Code. — The finding of a Magistrate that the 
accused was not guilty of an offence under 
sec, 34 necessarily and logically means that 
die accused could not be convicted of an 
offence under sec. 279 of the Penal Code. 
23 A.L.J. 436=23 Cr.L.J. 1057=1925 A. 
448. . 

Practtce. — ^Unless it is proved that an act 
complained of was to the obstruction, in- 
convenience, annoyance, risk, danger or 
damage of the residents or passengers, there 
cannot be a conviction under sec. 34. 20 
Cr L.J. 452=51 I.C. 240 (Pat). 

Sentence of imprisonment under the sec- 
tion must be simple. L.B.R. (1871-1872) 
Cr Vol. I, p. 434; U.B.R. (1879-1901)' 
Vol. I, p. 363, 

Sec. 36.— 5*^^ 7 Cr.L.J, 29. 

^ Ssa 42. — ^In this ^ section “action” means 
civil action, and notice of criminal prosecu- 
tion is not required by sec. 42 of the Act, 
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No plaintiff shall recover in an}' such action if tender of sufficient amend 
j shall have been made before such action brought, or 

amends. j£ ^ sufficient sum of money shall have been paid into 

Court after such action brought, by or on behalf of the defendant, and, though 
a decree shall be ^ven for the plaintiff in any such action, such plaintiff shall 
not have costs against the defendant, unless the Judge before whom the trial is 
held shall certify his approbation of the action: 

Provided always that no action shall in any case lie where such crfficers 
Provi.so. prosecuted criminally for the same 

act. 


’43. When any action of prosecution shall be brought or any proceedings 

Plea that act was done ^>^7 police-officer for any act done by 

under warrant. hini m such capacity, it shall be lawful for him to 

plead that such act was done by him under the autho- 
rity of a warrant issued by a Magistrate. 

Such plea shall be proved by the production, of the warrant directing the 
act, and purporting to be signed by such Magistrate and the defendant shall 
hereupon be entitled to a decree in his favour, notwithstanding any defect of 
jurisdiction in such Magistrate. No proof of the signature of such Magistrate 
shall be necessary, unless the Court shall see reason to doubt its being genuine : 


Provided always that any remedy which the party may have against the 
authority issuing such warrant shall not be affected 
by anything contained in this section. 

44. It shall be the duty of every ofScer in charge of a police-station to keep 
keep ^ general diaiy in such form as shall, from time to 


Police-officers 

aiar}’. 


to 


time, be prescribed by the Provincial Government 
and to record therein all complaints and charges pre- 
ferred, the names of all persons arrested, the names of the complainants, the 


LEG. REF. 

^See footnote (4) on page 1116, supra. 


30 N.L.R. 348=35 Cr.L.J. 1416=1934 X. 
206. Sec. 42 refers to actions for “any- 
thing done or intended to be done under the 
provisions or under the general police 
powers”. Where a suit ha.'i been brought 
a^inst police-officer for damages for some- 
thing done in the exercise of his power> 
under Cr.P. Code, Police Act, sec. 42 does 
not apply. (31 I.C. 173, Foil.) 1930 A. 
742. See also 1942 Mad. 530= (1942) 1 M, 
L.J. 602. Cited under S. 47, On the 
passing of tlie Limitation Act (IX of 1871) 
the part of sec. 42, Police Act, which pro- 
vides a period of three months for suit con- 
templated by it was repealed with the re- 
sult that such suits became subject to the 
general _ law of limitation contained in the 
Limitation Act and the special provision of 
limitation contained in sec. 42, ceased to 
be operative. 1930 A.* 742. Any person 
aggrieved by the acts of police officers can 
prefer a charge under sec. 29 without the 
sanction of the Government or other com- 
petent authority and without any previous 
notice in writing as required by sec. 42 
that section being applicable only to civil 
actions. 2 P.R, 1868 (Cr.). In a suit 
against a Police-Officer, the objection under 
this section, that one month's notice has not 
been given, must be taken in the lower 
Court; and the objection, if not taken ad- 


\’antage of and pleaded in the first instance, 
cannot be made use of as a ground of- 
appeal. 8 W.R. 425. Three police-officers 
detained a person, suspected of having com- 
mitted theft, in .custody without a special 
order for more than 24 hours for the pur- 
pose of enabling the officer in charge of the 
police station, who was absent, to go into 
the case. He was further detained in con- 
travention of the provisions of sec. 152, Cr. 
P, Code. Held, per Cunningham and 
Campbell, JJ., that they were answerable 
for detention only until the return of the 
superior officer. Held^ per Lindsay, J., dis- 
senting, that the prosecution instituted, 
more than three montlis after the detention 
was barred by sec. 42, Act V of 1861, 36 
I P.R. 1870 (Cr.). The prosecutions re- 
ferred to in this section are for ^ts done 
or purporting to be done bj^ a police-officer 
viin the execution of his duty as a police- 
|! officer, and not for acts done apart from the 
execution of his duty. U.B.R. (1897- 
,1901) Vol. I, p. 365 (7 N.W.P. 237 R.). 
i; ' 'Sec. 42, Proviso. — ^\\^here a complaint is 
i made against a Police Sub-Inspector for 
illegal arrest witliin the period of limitation 
^ prescribed by sec. 42, the trial can proceed 
, in spite of the section. -65 I.C. 433=23 Cr, 
'* L.T. 81. See also 1934 N. 206; 1930 A. 
742. 

SEtf. 44.--v9.tfe*20 A. 15; 21 W.R. (Cr.) 
30. 
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offences charged against them, the weapons or property that shall have been 
taken from their possession or otherwise, and die names of the witnesses who 
shall have been examined. 

The Magistrate of the district shall be at liberty to call for and inspect 
such diary. 

45. The Provincial Government may direct the submission of such returns 
by the Inspector-General and other police-officers as 
Provincial Government such Provincial Government shall seem proper, and 

prescribe the form in which such returns shall be 
made. 

^[46. (1) Thijs Act shall not by its own operation take effect in any 
« f A f ^presidenc}^, province or place. But the ®[ Provincial 

cope o c . Government] by an order to be published in the 

Official Gazette, may extend the whole or any part of this Act to any presidency, 
province or place, and the whole or such portion of this Act as shall be specified 
in such order shall thereupon take effect in such presidency, province or place.] 
(2) When the whole or any part of this Act shall have been so extended, 
the Provincial Government may, from tin;ie to time, by notification in the Official 
Gazette, make rules consistent with this Act — 


LEG. REF. 

^ This sectioti w-as substituted by sec. IS 
of the Police Act (1861), Amendment Act, 
1895 (VIII of 1895). 

® In the Madras and Bombay Presidencies, 
and in Burma, there arc special Police Act,. 
see Act XXIV of 1859 (Madras Code, Vol. 
I), Bomba^v Acts VII of 1867 and IV of 1890 
Bom. Code, Vols. II and III respectively, 
and Burnia Act, TV of 1899). Bur. Code, 
Vol, II; and in the Lower Provinces of 
Bengal Bengal Act, VII of 1869, is to be 
read and taken as pari of Act V of 1861, 
see sec. 6 of the former Act, Ben, Code, 
Vol. II, But for' the purposes of sec. 2 
of the Police Act, 1888 (III of 1888), and 
notwithstanding sec. 46 of thi.s Act, the Act 
of 1861 shall be deemed to take effect 
throughout British India, see sec. 2 ( 6 ) of 
Act III of 1888. 

For notifications extending this Act under 
the power conferred by the original section 
to— 

( 1 ) the United Provinces of Agra and 
Oudh, including Ajmer-Merwara then under 
that Government, see Notification No. 964 
in the North-Western Provinces Gazette, 
1861, p. 654. . 

[For orders as to enforcement of the Act 
in 27 districts in the United^ Provinces of 
Agra and Oudh, in Hamirpur, Jalaun, 
j^ansi Lalitpur, Naini Tal (including the 
Tarai Parganas) and Almora and Aarhwal 
issued under the original sec. 46, paragraph 2 
(after the Act had been extended under 
paragraph 1 of that section to the whole 
province), see Notifications noted in U.P, 
List of R, & O. These orders are kept in 
force by sec. 16 of Act VIIT of 1895. 

(2) Oudh, see Notification No. 34Nin the 
^orth-Westem Provinces Gazette, 1861, p. 

T between Allahabad and 

jubbulpore ceded in full sovereignly by 
Native States, see Noiificatton No. 
20S-F. at page 13 of the C.P.R. & O 


(4) Districts in Burma — 

(a) Pegu [now tlic “Pegu and Irrawaddy 
Divisions,” see Burma Gazette, 1881, Pt. 11, 
p. 98, Notification No. 946], see Notification 
No. 1453, Burma Gazette, 1861, Pt. I, p. 
2340: 

(b) Tenasserim Martaban, see Notiii- 
catiori No. 1906. Burma Gazette, 1861, Pt. 3 , 
P. 3189; 

(c) Arakan. see Notification No. 571, 
Burma Gazette, 1864. Pt. T, p, 45. 

(5) the Central Province.s. the District^ 
of Nagpur, Raipur, Bhaiidara, Chanda and 
Chhindwara, Sironcha, Nimar, see C.P.R. 
& O. 

( 6 ) Bengal and Assam, that is, the Pro- 
vince.s Governorship of Bengal and of 
Assam, see Notification No. 1871 set out at 
p. 14 of the Assam R. & O., Vol. T: 

(7) Several districts in tlie Punjab, see 
Notification No. 97l, dated 15th Ma). 1861; 
Calcutta Gazette, 18th May, 1861, p. 1302 
and Punjab R. & O. 

Under the power ^ conferred by the section 
as it now stands it has been extended as 
follows to — 

(1) Upper Burma (except the Shan 
States), see Notification No. 619, Burma 
Gazette, 1895, Pt. TI. p. 265. 

( 2 ) Madras, secs. 15, IS-A, 16, 30, 30-A, 
31 and 32 of the Act have been extended tof 
the whole of the Madras Presidency', see 
Notification No. 728, dated 31st October, 
1895, Gazette of India, 1895, Pt. I, p. 876. 

(3) Eastern Dooars in the (Joalpara Dis- 
trict, see Notification No. 230. Gazette of 
India, 1897, Pt. I, p. 198. 

(4) The North and South Lushai Hills 
and the tract known as Rutton Puiya's vil- 
lages including Demagri (now known as the 
Lushai Hills), see Gazette of India, 1898, 
Pt. I, 5 . 370. 

For list of Provinces and districts to which 
the Act has been extended by special enact- 
ments, see note ( 1 ) on p. 114, supra. 

sSubstitueed by A.O.. 1937. 
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(a) to relate the procedure to be followed by Magistrates and police- 
officers in the discharge of any duty imposed upon them by or tmder this Act; 

(b) to prescribe the time, manner and conditions within and under which 
claims for compensation under section IS-A are to be made, the particulars to 
be stated in such claims, the manner in which the same are to be verified, and 
the proceedings (including local enquiries if necessary) which are to be taken 
consequent thereon ; and 

(c) generally, for giving effect to the provisions of this Act. 

(3) All rules made under this Act may from time to time be amended: 
added to pr cancelled by the Provincial Government. 

47. It shall' be lawful for the Provincial Government, in carrying this Act 
, . into effect in any part of the territories subject to 

SupSSident^^f PofiS s«ch Provinci^ Government, to Meclare ffiat ^y 
over village-police. -luthonty which now is or may be exercised by the 

Magistrate of the district over any village watchman 
or other village police-officer for the purposes of police, shall be exercised, 
subject to the general control of the Magistrate of the district, by the District 
Superintendent of Police. 

FORM. 

(See section 8.) 

A,B., has been appointed a member of the police-force under Act V of 
1861, and is vested with the powers, functions and privileges of a police-officer. 


THE POLICE ACT (III of 1888)®. 


Year. 

No, 

i 

Short Title. 

Amendment. 

1 888 

D 

The Police Act. 

Repealed in part, X of 1914 . 


■ 

• 

Amended XII of 1891 . 


ll7ihFebrmryf‘1888^ 

An Act to amend the Law relating to the Regulation of Police. 
Whereas it is expedient to relax those provisions of Acts for the jegula- 
tion of police which restrict the employment of Police-Officers to the presidenq^ 


LEG. REF. 

For powers conferred under this section, 
see different Local Rules and Orders. 

2 For Statement of Objects and Reasons, 
see Gazette of India, 1888, Ft. V, p.' 130; 
for Report of the Select Committee, see 
ibid.j 1888, Pt. IV, p. 8 ; and for Proceed- 
ings in Council, see ibid., 1887, Pt. VI, p. 100; 
and’ ibid., 1888, pp. 37 and 40. 

The Act has been declared to be in- force 
in British Baluchistan' by the British Balu- 
chistan Laws Regulation, 1890 (I of 1890). 

It has been declared, by notification under 
sec, 3 (o) of the Scheduled Districts Act, 
1874- (XIV of 1874), to be in force in the 
Districts of Hazaribagh, Lohardaga (now 
the Ranchi* District, see Calcutta Gazette 
1899, Pt, I, p. 44) Mahbhum and Palamau, 
and in Pargana* Dhalbhum and the Kolhan 
in the Singbhum District, see Gazette of 
India, 1895, Pt. I, p. 130. - 

It has been declared in force in Upper 
Burma (except the Shan States) by the 


Burma Laws Act,* 1898. (XIII of 1898). 

It has been previously extended there, by 
notification under sec. 5 of Act XIV of 1874, 
see Gazette of India, 1892, Pt. I, p. 94. 


Secs. 47 and 42: False ooMpLAiNt— 
Conviction for offence— -No period of 
LIMITATION LAID DOWN.— -Where a person 
was accused of having sent a false report 
to the Deputy Superintendent of Police 
against an Inspector and was convicted under 
sec. 47 of the Police Act and sentenced to 
a fine, on the question whether the complaint 
should have been made within the time laid 
down in sec. 42. Held, that the Act does 
not make provision for the filing of a false 
complaint against police officer and there was 
no period of limitation laid down for the 
bringing of complaints of the’ nature with 
which the present case was concerned. A. 
I.R. 1942 Mad. S30. (2)=(1942) 1 M.L.J. 
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province or place of the police-establishment of which they are members. It is 
hereby enacted as follows ; — 


, 1. (1) This Acl may be 

Title and extent ^gg^g/ 

(2) It extends to the whole of British India; ^[*] 

1 [* 4 . *]. 


called 'rHE Police 


-[2. (1) Notwithstanding anything in the Madras District Police Act, 

1859, the Indian Police Act, 1861, the Bombay Dis- 
* Constitution of police- ^j-ict Police Act, 1890, or any Act relating to the 
forces for special purposes, Presidency-town, the .Central Govern- 

ment may, by notification in the Official Gazette, create a special police district 
embracing parts of two or more Provinces, and extend to every part of the said 
district the powers and jurisdiction of members of a police force belonging to 
any part of British India specified in the notification. 

(2) Subject to any orders which the Central Government may make in 
this behalf, members of the said police force shall have, within every part of miy 
Province of which any part is included in the said district, the powers, duties, 
privileges and liabilities which, as police officers, they have in their own Province. 

(3) Any member of the said police- force whom* the Central Government 
shall generally or specially empower to act under this sub-section may, subject 
to any orders which the Central Government may make in this behalf, exercjse 
within any Province any part of which is included in the said district any of the 
powers of the officer in charge of a police-station in that Province, and when so 
exercising any such powers, shall, subject to any such order as aforesaid, be 
deemed to be an officer in charge of a '^Kce-station discharging the functions of 
such an officer within the limits of his station. 

(4) A part of a Province included in the said district shall not by reason 
of that inclusion cease, for the purposes of any enactment relating to police, to 
be part of that province.] 


3. Notwithstanding anything in any of the Acts mentioned or referred to 
in the last foregoing section, but subject to any 
EmplOTnient of police- orders which the Central Government may make in 

t^whfch^thev behalf, a member of the ^ [police-force] of any 

to which they belong:. 3^^ Province ♦] may discharge the func- 
tions of a police officer in any part of British India beyond the limits of the 
*[* *1. Province *] and shall, while so discharging such functions, be 
deemed to be a member of the ® [police-force] of that part and be vested with the 
powers, functions and privileges, and be subject to the liabilities, of a police- 
officer belonging to that ® [police-force]. 


^[4. Nothing in this Act shall be deemed to enable the police of one Pro- 
vince to exercise powers and jurisdiction in any 
Consent of Provincial • within another Province, not being a railway 
powe^^'and fuStion "" area, without the consent of the Government of that 

other Province.] 


LEG. REF. Police within their special district, the Rail- 

1 Rep. by Act X of 1914. way station, they are certainly competent to 

3 Substituted by A.O., 1937. prefer a complaint in respect of an offence 

® Omitted bj'' ibid. under the Bombay Public Conveyance Act. 

♦Inserted by ibid. 33 Cr.L.J. 462=34 Bom.L.R. 275=1932 

Bom. 256, followed in 1933 Bom. 63=34 

Sec. 2. — ^Whether or not the Railway Bom.L.R. 1662=141 I.C. 790. 

Police have all the powers of the general 
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THE POLICE (INCITEMENT TO DISAFFECTION) ACT (XXII 

OF 1922). 

October, 1922. 

An Act to provide a penalty for spreading disaffection among the police and 

for kindred offences. 

Whkbeas it is expedient to penalize the spreading of disaffeetion amoi^ 
the police and other kindred ofiences; it is hereby enacted as follows: — 


Short titie, extent 
commeBcement. 


and 


1. (1) This Act may be called The Policsbi 
(Incitembnt to Disaffection) Act, 1922. 

'(2) It extends to the whole of BritiidL India, inGhidui^ Britidi Baluchis* 
tan and the Sonthal Pai^anas. 

(3 It idiall come into fonee^ in any proTince or_ part of a provi^ on 
such date as the Provincial Government may, by notification in the Ofomal 
Gazette, direct. 


2. In this Act, the expressimi “member of a pdice-foroe” means any per* 
son appointed or enrolled for the performance of 
police duties under any enactment specified in the 

Schedule. 


8 . 


Whoever intentionally causes or attempts to causes or does a^ act 
, .. which he knows is likdy to cause, disaffection to- 

causing *«• ■jpards His Majesty or the Government established by 
* ■ law in British India *[or British Burma] amongst 

the m^bers of a police-force, or induces or attempts to induce, or does ^y act 
which he knows is likely to induce, any member of a police-force to withhold 
his services or to commit a breadi of discipline shall be punished with imprison- 
ment which may extend to six months, or with fine which may extend to two 
hundred rupees, or with both. 

Explanation. — ^Expressions of disapprobation of the measures of the 
Government with a view to obtain their alteration by lawful means, or of dis- 
approbation of the administrative or other action of the Government, do not 
constitute an offence under this section unless they cause or are made for the 
purpose of causing or are likely to cause disaffectiou. 

4. Nothing shall be deemed to be an offence 
Saving of acte done bj tinder this Act which is done in good faith — 
nii«A MwiAinttniui and purpose of promoting the welfare 


police 

other 


associations and 
persons for certain 


or interests of any member of a police-force by induc- 
ing him to withhold his services in any manner 


pmposea. 

authorized by law; or 

‘ (b) by' or on behalf of any association formed for the purpose of fp- 
Hiar iTi g the interests of members of a police-force as such, where the associ^on 
has been authorised or reicognized by the Government and the act done is done 
under any rules or articles of the association which have been approved by the 
Government ' 

6. No Court shall proceed to the trial of any offence under this Act 
« X, X x_. 1 A except with the previous sanction, or on the cim- 

Plaiat. of District Magistrate or, in the case of a 
ees by mbMdmte Courts. *[ * * 1. of the Commissioner of 

PoUce. 

LEG. BBT. * Inserted by A.O., 1987. . 

lOame into force in Madras Piendency » Words “or the town of Bangoon’’ o|m^ 
on 18th May, 1930. ted by A:0., 1937. 

O C- M.-I-141 
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6. (1) No Court inferiior to that of a Presi- 
dency Magistrate or Magistrate of the first class shall 
try any offence lunder this Act. . 

(2) Notwithstanding anything contained in Chapter of ^e Code 

of Criminal Procedure, 1898, no offence under this Act shall be triable sum- 
marily. 

THE SCHEDULE. 

(8^e Section 2.) 


Year. 


No. 


Short title. 


Jii? 

1887 

1888 
189a 

z888 

1890 

190a 

1866 

)» 

1890 

1920 

1899 

19*0 

1888 


XXIV 

V 
XV 
III 

V 

III 

IV 
IV 

II 
IV 

III 
II 

IV 
I 


Acts of the Govarnor-Gtneral in Council, 

The Madras District Police Act, 1 859. 

The Police Act, 1861. 

The Burma Military Police Act, 1887. 

The Police Act, 1888. ' 

The Bengal Military Police Act, 1892. 

Madras Act, 

The Madras City Police Act, 1888. 

Bombay Acts* 

The Bombay District Police Act, 1,890. 

The City of Bombay Police Act, 1902. 

Bengal Acts, 

The Calcutta Suburban Police Act, 1866. 

The Calcutta Police Act, i866. 

The Calcutta Port Act, 1890. 

The Eastern Frontier l^fles (Bengal Battalion) Act, 1920. 

Burma Act, 

The Rangoon Police Act, 1899. 

Assam Act, 

The Assam Rifles Act, 1920. 

Regulation by the Governor-General in Council, 

The Andaman and Nicobar Islands Military Police Regulation, 1888. 


THE POLICE (RESIGNATION OF OFFICE) ORDINANCE 

(XI OF 1942), 

\lth April, mt 

An Ordinmee temporarily to suspend the i^ht at present enjoyed hy certain 
members of Police forces in British India to resign office on giving notice of 
^ their intention to resign. 

Whereas an emergency hp-s arisen wMcIl makes it necessary temporarily 
to ^spend the right at present enjoyed by certain members of Police forces in 
British India to resign office on giving notice of their intention to resign; 

Now, THEREFORE, in exercise of the powers conferred by section 72 of 
the Government of India Act, as set out in the Ninth Schedule to the. Govern- 
ment of India Act, 1935, the Governor-General is pleased to inake and promul- 
gate the following Ordinance: — 


Short title, 
eommeneement. 


extent and 1, (1) This Ordinance may be called The 

PoucJE (Eesignahon op Optice) Ordinance, 1942. 

(2) It extends to the whole 6f British India. ^ ' 

(3) It shall come into force at once. ."..k r/ ; ■’ i 


- * K 
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Temporary ameiodmeiLt 
of certain Acts rdating to 
police^ 


2. So long as this Ordinance remains in force 
the amendments specified in the third column of the 
Schedule shall be deemed to be made in the enact- 
ments specified in the second column thereof. 


THE SCHEDULE. 


See section 2. 


Number 

and 

year of Act. 


Name of Act. 


Amendments deemed to be made. 


Act XXIV of 
1859. 


1 U V of 
1861. 


Ben Act II of 
x866. 


Ben, Act IV of 
1866. 


Mad. Act III 
of z888. 


Bom. Act IV 
of 1890. 


Bom. jf^ct TV 
of 1902. 


The Madras Dis- 
trict Police Act, 

1859. 


The Police Act, 
i86x. 


The Calcutta Sub- 
urban Police 
Act, 1866. 


The Calcutta 
Police Act, 
1866. 


The Madras City 
Police Act, 
1888. 

• 

The Bombay Dis- 
trict Police Act, 
’ 1890. 


The City of Bom- 
bay Police Act, 
1902. 


X. In section 19, the words “or unless he shall have 
given to his superior officer two months* notice in 
writing of his intention to do so ” shall be omitted. 
a 4 In section 44, the words ** or without having given 
two montlu’ notice as provided by this enactment ” 
shall be omitted. 

1. Insecticm 9, the words unless he shall have given 

to his superior officer notice in writing, for a 
period of not less than two zz^ths of his intention 
to resign ** shall be omitted. 

2. In section 29, the words ‘*or without having given 

previous notice for the period of two months ” 
shbllbe omitted. 

In section 7, the words “or unless he shall have given to 
the Commissioner six months* notice of his intention 
if a member of the mounted branch of the said force, 
and two months' notice if a member of any other 
branch*’ and the words “or notice” shall be omitted. 
In section 14, the words “ or unless he shall have given to 
the Commissioner six months* notice of his intention, 
if a member of the mounted branch of the said force, 
and two months’ notice if a (member of any other 
branch” and the words “or notice” shall be omitted. 
In section 13, the words “or until after the expiry of two 
months from the date of his giving to the Commis- 
sioner a notice in writing of his intention to do so ” 
shall be omitted. 

1. In sub-section (i) of section 34, after the words ** with- 

draw himself from the duties thereof” the word 
“until* and clauses (a) and {b) shall be omitted, 

2. In sub-section (2) of section 34, for the words “as 

aforesaid ” the words “ as such police-officer, to the 
Crown or to any police fund ** shall be substituted, 

1. In sub-section (i) of section 14, the words beginning 

with “and except in the case of a special Police officer” 
and ending with the end of the sub-section idiall be 
omitted. 

2. In the proviso to sub-section (2) of section 14, for the 

words “ any such debt as aforesaid .due from su^ 
Police officer ” the words “ any debt due by him 
as a Police officer to the Crown or to any Police 
fund ” shall be substituted.. 


THE INDIAN POST OFFICE ACT (VI OP 1898). 


(Extracts). 

CONTENTS. 


* «|t « 

Sections. 

CHAPTEK X 

' Penalties and Pbocedube. 

Offences hy Offloers of the Post Office. 
4 d. Penalty for misconduct of person 
employed to carry or deliver mail bags or 
postal articles. 


SBC5TIONS. 

50 . Penalty for voluntary withdrawal 
from duty, without peimision or notice, of 

erson employed to carry or deliver mail 
ags or postal articles. 

51 . Penalty for making fsdse entry in 
register* k^t by person employed to carry or 
driver postal articles. 
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Seoteons. 

52. Penalty fox theft, <dislioneBt nusap- 
propriation,' seeretloiL, destruction, or throw- 
ing away, of postal articles. 

53. Penalty for opening, detaining or 
delaying postal articles. 

54. Penalty for fraud in connection with 
official marks and for receipt of excess 
postage. 

55. Penalty for fraudulently preparing, 
altering, secreting or destroying post office 
documents. 

56. Penalty for fraudulently sending un- 
paid postal artidea 

57. Punishment of offences committed in 
India outside British India. 

Other Offences, 

58. Penalty for contrayention of section 

4. 

59. Penalty for contrayenidon of section 

5. 

60. Penalty for bieaeh of rules under 
section 16. 

61. Penalty for contrayention of section 
19 or 20. 

* • 


Sections. 

62. Penalty for defiling or injuring post 
office letter-boxes. 

63. Penalty for affixing without author- 
ity thing to, or painting, tarring or dis- 
figuring post office or post office letter-box. 

64. Penalty for m a ki ng false declara- 
tion, 

65. Penalty for master of ship failing to 
comply with the proyisions of section 40 or 
41. 

66. Penalty for detention of letters on 
board vessel arriving in port, 

67. Penalty for detaining mails or open- 
ing mail bag. 

68. Penalty for detaining postal articles 
wrongly delivered or mail bags. 

69. Penalty for unlawfull diverting 
letters. 

General, 

70. Penalty for abetting, or attempiftng 
to commit, offences under Act. 

71. Property in cases of offences to be 
laid in the post office. 

72. Anthority for prosecutions under 
certain sections of Act. 




CHAPTER X. 


Penalty for misconduct 


Penalties and Psocedube. 

Offences "by Officers of the Post Offtpe. 

employed to Whoeyer being employed to carry or 
or deliver nSdl bags or deliver any mail bag or any postal article in course 
postal artides. of transmission by post, — 

(а) is in a state of intoxication while so employed, or 

(б) is guilty of carelessness or other misconduct, whereby the safety of 
any such mail bag or postal article as aforesaid is endangered, or 

(c) loiters or makes delay in the conveyance or delivery of any such 
mail bag or postal article as aforesaid, or 

(d!) does not use due care and diligence safely to convey or deliver any 
such mail bag or postal article as aforesaid, 
shall be puni5iable with fine which may extend to fifty rupees. 

60. Whoever, being employed to carry or deliver any mail bag or any 
postal article in course of transmission by post, volun- 
tarily withdraws from the duties of his office without 
permission or without having given one month’s 
previous notice in writing, shall be punishable with 
imprisonment which may extend to one month, or 
with fine which may extend to fifty rupees, or with 
both. 


Penalty for voluntary 
withdrawal ’ from duty, 
without permission or 
notice, of person employed^ 
to cany or deliver mail' 
bags or postal articles. 


Secs. 49 anu 50.-r-Subordinate Magistrate 
can commit for offence under sec. 49, See 5 
B.H.C. (Or.) 36; 3 B.H.C. (Cr.) 8. There 
must be a fraudulent intention in the act of 
the accused before he. can be convicted under 
the above section. 19 W.R, (Cr.) 4. Alter- 
native charges under this Act and Peiial 
Code are not legal. See 10 I.C. 168=:12 
Cr.L.J. 224 (Sind). 

Sentence. — Solitary confinement cannot 
be awarded as part of a sentence passed 
mvier this section. 24 P-E. 1879 (Or,)- 


Separate sentences for effenees arising out 
of the same transaction are not proper. 2 
Weir 454c=:l M,H.O.E. 83. 

iLLtrsTRATTVE CASES. — ^A postnwEsfcr absen- 
ting himself from the station witibiout giving 
notice is guilty of an offence. 1 Wtir 72. 
Bee also 1 Weir 860. A person is punishable 
under sec. 262, I. P. Code, for usmg a 
age stamp twice, 5 O.P.L.E. 43 (Or.). 

NON-TBACINO AnnBESSEE----LlABILXTT OV 
THE Post Omos. — Where the article sent 
was never lost in the course of tramnussion, 
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51. Whoever, being employed to carry or deliver any postal article in 
course of transmission by post and required while so 
Pea^ty for mak^ faUe employed to keep any register, makes, or causes or 

OT deUver postal articles. With intent to induce the belief that he has visited a 

place, or delivered a postal article, which he has not 
visited or delivered, shall be punishable with imprisonment for a term which 
may extend to six months, or with fine which may extend to one hundred 
rhpees, or with both. 


62. Whoever, being ofSeer of the Post OfSce, commits theft in respect 
"of, or dishonestly misappropriates, or, for any pur- 
Penalty for theft, dialion- pose whatsoever, secretes, destroys or throws away, 
est misappropriation, secre- any postal artide in>course of transmission by post or 
tion, (destmction, or anything contained therein, shall be punishable tnth 

iag away, of postal articles, imprisonment for a term which may extend to seven 
years, and shall also be punishable with fine. 


tut all that happened was that by reason of 
the label having been tom it was not pos- 
sible to deliver it to tiie addressee, held, 
sec. 6 or 84 did not exempt the Post 
(^ce from liability. 79 I.C. 334=46 A. 
465=1924 A. 692. 

Discgve&t op postal astigle oxjtbile 
Post Oppiob— Finder giving it back to 
Postmaster — ^In course op transhission. 
— :af, a servaat of K, having discovered a 
number of letters lying in a khola opposite 
a post ofdce, handed them over to his mas- 
ter. One of the letters was addressed to F 
and K took it to the addressee who stated 
that the letter had never been delivered to 
The matter was reported to the Post- 
master Ff who took possession of the letters 
saying that he would take necessary action 
in the matter. No action being taken by 
Ff the matter was reported to the Post- 
master-General with the result that F was 
sent up for trial. The Magistra'te framed 
two alternate charges against him, drst 
under sec. 52, Post Of&ce Act and the other 
under sec. 201, Penal Code. Theh Magis- 
trate* found F guilty only under sec. 201. 
It was contended that the charge framed by 
the Magistrate was defective and prejudiced 
the accused, the alternate charge was illegal 
and contravened the provisions of sec. 236, 
Cr.P. Code. Held, that the first charge 
was not defective, as the postal a^des in 
question were ^‘in course of transmission by 
post*^ according to sec. 3, when they were 
made over to P by £ aiid, therefore, the 
mere fact that the letters had been posted 
when F was not the Postmaster of the Post 
Office was immaterial. The framing of 
charge in the alternative under sec. 201 did 
not contravene sec. 236, Gr.P.Code. 1930 
L. 460. 

Sec. 52. — ^The opening of a newspaper by 
a person employed in the Post Office and re- 
pla(C^ it in its envelope, does not constitute 
an offence. 19 W.B. (Or.) 4. Secreting two 
letters to give • to the ddivery peon an 
share with him the bearing postage. 14 M. 
229c=;l Weir 860, A branch postmaster who 


was also a dealer in goods opened an envelope 
containing a railway receipt addressed to 
him and took delivery of goods but he 
showed in the books of the post office that 
the letter was not delivered owing to the 
absence of the addressee. Some time after 
he paid the money due to the post office 
and entered delivery of the letter. Held, 
that under those circumstances the post- 
master was liable to be convicted under sec. 
52. 8 L. 662; 1928 L. 92=109 I.C. 236. 

Secs. 52 and 53. — The respondent, a post- 
man, was charged by the police with an 
offence under sec. 52 for secreting two 
postal articles in course of transmission by 
post and was committed for trial by the 
Court of Session. There was no complaint 
by order or authority from the Director- 
General of Posts and Telegraphs or Post- 
master-General. A preliminary objection 
was taken that the acts also constituted an 
offence under sec. 53 of the Act of detain- 
ing postal articles, which under sec, 72 of 
the Act could not be taken cognisance of 
without such complaint. Held, that the of- 
fence under S. 52 would be taken cognisance 
of without any complaint and the commitment 
was legal. The fact that the acts also con- 
stituted a minor offence under sec. 53 was 
no bar to the trial of the offence under sec. 
52 of the Act. 53 L.W. 70= (1941) 1 
M.L.J. 441=1941 Mad. 392. 

SBNTENCfB. — ^Where a Sub-Postmaster of 
13 years’ service taking possession of the 
V.P.P. cover addressed to hiTw and also of 
the railway receipt, obtained d^very of the 
goods, but in order to put off payment mani- 
pulate the register maintained in the Post 
Office, sentence of one year’s rigorous im- 
prisonment and a fine of Ps. 100 was ade- 
quate punishment. 52 Mad. 534=1929 Mad. 
447=56 M.L.J. 551. 

Evidence. — Statements made by the post- 
man in course of departmental enquiry arc 
not good e'ddence. 26 I.C. 307=16 Or.L.J. 
3. Conviction not to be based cm mere sus- 
picion. On this section, see also 2 Weir 454 
=1 M.H.O.B. 83, 
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shall be ptmishable Rdtb imprisonment for a term which may extend to me 
year, or with fine, or with both. 


»• 


Penalty for affixing with- 
out authority thing to, or 
painting, tarring or dis- 
figuring, |)ost oSate or post 
office letto-box. 


68, Whoever,, without due authority, affixes any 
placard, advertisement, notice, list, document, boaid 
or other thing in or on, or paints, tars or in any way 
disfigures any Post Office or any letter-box provided 
by the Post Office for the reception of postal articles, 
sl^l be punishable with fine which may extend to’ 


fifty mpees. 


64!. Whoever, being required by ibis Act to' make a declaration in respect 

Penalty for falae P®®* content^ 

or value thereof, makes in his declaration any state- 
ment which he knows, or has reason to believe, to be 
false, or does not bdieve to be true, shall be punishable with fine which may 
extend to two hundred mpees, and, if the false declaration is made for the 
purpose of defrauding the Government, with fine which may extend to five 
hundred mpees. 

Penalty for maater of 

“• Wo* «I» of . drip,- 

or 41. 


(a^ failfl to coply with the provisions of section 40, or 

(6) without reasonable excuse, the burden of proving which shall lie on 
him, fails to deliver any postal article or mail hag or to comply with the direc- 
tions of the officer in charge of the Post Office at a port of arrival, as required 
by section 41, 

shall be punishable with fine which may extend to one thousand mpees. 


66. (1) Whoever, being either the master of a ship arriving at any port 
T. -, 2 . M ' u wi hi British India or any one on board, ^owingly has 
™ haggle or in his possession ot cmMy, after 
arriving in port. *he postal articles on hoard or any of them have been 

sent to the Post Office at the port of arrival, any 
postal article within the exclusive privilege conferred on the Central Govern- 
ment by section 4, shall be punishable with fine which may extend to fifty mpees 
for every such postal article as aforesaid. 


(2) Whoever, being such master or other person as aforesaid, detains any 
such postal article as aforesaid after demand made for it by an officer of the 
Post Office, shall he punishable with fine which may extend to one hundred 
mpees for every such postal article. 

67. Whoever, except under the authority of this Act ^[or of any other Act 


L£jO. « 

ilnserted by Act XV of 1921, Sec, 4. 


SEa 64: Order to send a P^cel bt 
VaiiTjb-Payablb Post Instjbed . — Bona .fides 
of sender'— Hole 133, 6 A.Ii.iT. 481r=:9 Cr. 
li.J. 537==2 l.C. 2^8. An order to send tbe 
artide cannot be inferred merely because 
the addressee did not refuse to reeeiTe nor 
return by post any of the prerilons issnes 
sent to him, and did not make a protest enren 
after he received intimation that he had 
been enrolled as a subscriber and that the 
issue in question would be 86nt by Value- 
Payable Post. 33 M. 611820 M.L.J. 402 
=5 l.C. 738. 

Want op Sanction.— Where the aeeased 


was proved to have sent blank papers in an 
insured cover addressed to* MwAif and 
clatoed the value of the currency notes 
which he alleged had been enclosed in the 
cover and he was prosecuted for offences 
^ Act and 

1 *?^ 5U I.P. Code and convicted 

WM donb^ it an offence under ace. 64 of 
™ Post Office Act had been eominitted, and 

^ L** *^® !»«»«««««» nnder mc. 

Ma^ed nnanstainable for want of 
SMCtara n^er see. 72. Held also, that the 
the major offences under the 

11 Pat.L.T, 234=81 CSr.L.J’. 934 . 
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nag 


T> i*_ i i 1 . . ■ for the time being in foree] or in obedience to the 
nnoni^ otder in Writing of the Central Government or the 

P g beg. direction of a competent Court, detains the mails or 

any postal article in course of transmission by post, or on any pretence opens a 
mail bag in course of transmission by post, shall be puni^ble with fine which 
may extend to two hundred rupees: 

Provided that nothing in this section shall prevent the detention of an 
ofElcer of the Post Office carrying the mails or any postal article in course of 
transmission by post, on a charge of havingi committed an offence declared to be 
cognizable by the Code of Criminal Procedure, 1898, or any other law for the 
time being in force. 

68. "Whoever fraudulently retains, or wilfully secretes or makes away with, 
. ... or keeps or detains, or, when required by an officer of 

poS'^^iirticlM the Post Office, neglects or refuses to deliver up my 

delivered or mail bags. postal article m course of transmission by post which 

ought to have been delivered to any other person, or a 
mail bag containing a postal article, shall be punishable with imprisonment for 
a term which may extend to two years, and shall also be ptinidiable with fine. 


69. Whoever, not being an officer of the Post Office, wilfully and malici- 
Penaltv f<» unlaufallT outiy, with intent to injure any person, either opens or 
aivertiBe letters. causes to be opened any letter which ought to have 

been delivered, or does any act whereby the due deli- 
very of a letter to any person is prevented or impeded, shall be punishable with 
imprisonment for a term which may extend to six months, or with fine which 
may extend to five hundred rupees, or with both: 

Provided thaj nothing in this section shall apply to a person who does 
any act to which the section applies, if he is a parent, or in the position of a 
parent or guardian, of the addressee, and the addressee is a minor or a ward. 


General * 

70. Whoever abets the commission of any offence 
, punidiable under this Act or attempts to commit any 
offence so punishable, shall be punishable with the 
punishment provided for that offence. 

In every prosecution for an offence in respect of a mail bag or of any 
postal article sent by post, it shall be sufficient, for 
the purpose of the charge, to describe the mail bag or 
postal article as being the property of the Post 
Office, and it shall not be necessary to prove that the 
mail bag or postal article was of any value. 


Penalty for abett^, 
attempting to commit offen- 
ees under Act. 

71. 

Property in caaes of 
offences to be laid in the 
Post Office. 


Gfeneral. 


No Court shall take cognizance of an offence punishable under any of 
the provisions of sections 51, 53. 54, clauses (a) and 
(6), 55, 56, 58, 59, 61, 64, 65, 66 and 67 of this Act, 
unless upon complaint made by order of, or under 
authority from, the Director-General or a Postmaster- 


72. 

Authority for prosecu- 
tions under certain sections 
of Act, 


Sac. 72. — ^A prosecution under see. 61 of 
the Act, although authorized by th© Post- 
master-Omieral, is illegal, traless such prose- 
cution takes piaee on a complaint as defined 
in sec. 4, d. (k) of the CSr.P. Code. 10 C. 
W.N. 1029i=4 O.L.J. 170. See also 125 
1,0. 770=11 Pat.L.T. 224=31 (k.L.J. 

034. It is not n^essary that sanction to 
prosecute under sec. 72 must precede a pro- 

Oi. C. M.-I— 142 


secution under sec. 55, and a conviction 
under the latter section is Talid eyen though 
the sanction to prosecute was obtained only 
after the prosecution was launched. 52 M. 
534=1929 M. 447=56 M.L.J. 551, 

Secs. 72, 52 ani> SB,-— See 53 L.W. 70= 
(1941) 1 M.L.J. 44 cited under see. 52 
supra. 
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Sections. 

4. Keeper of printiag-preBs to mske 
declaration. 

5. Rules as to publication of printed 
periodicals containing public news. 

6, . Authentication of declaration. 

Deposit. 

Inspection and supply of copies. 

7. Office copy of declaration to be 
fade evidence. 

8. New declaration by person A'ho have 
signed declaration and subsequently ceased 
to be printers or publishers. 

Authentication and filing. 

Inspection and supply of copies. 

Putting copy in evidence. 

8-A. Person whose name has been in- 
correctly published as editor may make a 
declaration before a Magistrate. 

PABPni. 

Delivery op Books. 

9. Copies of books printed after com- 
mencement of Act to be d^ivered ffToth to 
Government. 

10. Receipt for copies delivered under 
sec. 9. 

11. Disposal of copies delivered under 
see. 9. 

II- A. Copies of newspaper printed in Bri- 


SBCTIONS. 

tish India to be delivered gralHe to Govern- 
ment. 

PART IV. 

Penautibs. 

12. Penalty for printing contrary to rule 
in sec. 3. 

13. Penalty for keeping press without 
making declaration required by sec. 4. 

14. ^Punishment for making false state- 
ment. 

15. Penalty for printing or publishing 
periodicals without conforming to rules. 

16. Penalty for not delivering books or 
not supplying printer with maps. 

16- A. Penalty for failure to supply copies 
of newspapers gratis to Government. 

17. Recovery of forfeitures and duposal 
thereof and of fines. 

PART V. 

Registration of Books. 

IS. Registration of memoranda of books. 

19. Publication of memoranda registered. 

PART VI. 

Miscellaneous. 

20. Power to make rule. 

Publication. 

21. Power to exclude any class of books 
from operation of Act. 

22 . 

23. [Repealed.] 


THE PRESS AND REGISTRATION OP BOOKS 
ACT (XXV OF 1867)," 

[22nd March, 1867. 


Year. 


No. 


Short title. 


Amendments. 


1867 


XXV 


The Press and Registr- 
ation of Books Act 1867. 


Rep. in part, Act XIV of 1870 ; Act III 0 
iqi4. See Act I of 1910, 

Rep. in part and amended, Act X of 1890 ; 

Act XII of 1891 ; Act X of 1914. 

Amended Act XI of 1915 : Act XXXVIII of 
1920 ; Act XIV of 19*22 ; lAct XI of 1923. 


An Act for the Regulation of Printing Presses and Newspapers, for the pre- 
servation of copies of Books printed in British India, and for the registra- 
tion of such books. 

Whereas it is expedient to provide for the regulation of printing-pres- 


LEG. REF. 

1 Short title, "The Press and Regfistration 
of Books Act, 1867”, was given by the 
Indian Short Titles Act, 1897 (XIV of 
1897). 

For Statement of Objects and Reasons, 
eee Gazette of India, 1867, p. 191; and for 
Proceedings in Council, see Supple- 

ment, pp. 72, 156 and 299. 

This Act was declared, by the Laws Local 
Extent Act, 1874 (XV of 1874), Sec. 3, to be 
in force in the whole bf British India, ex- 
cept as regards the Scheduled Distriefs, 

It has been applied to the^Sonthal Par- 
ganas by the Sonthal Parganas Settlement 
Regulation, ni of 1872, sec. 3, as amended 
by tile Santhal Pargantm J^ostiee a&d Lai 


Regulation, 1899 (III of 1899), Bihar and 
Orissa Code; and to Upper Burma (except 
the, Shan States) by the Burma Laws Art 
1898 (Xm of 1898), sec. 4 (1) and Sch. I, 
Burma Code. 

It h^ been applied, by notification under 
sec. 3 ' (a) of the Scheduled Districts Art, 
1874 (XIV of 1874) to the foUowing Sche- 
duled Districts, namely; — * 

the Province- of Sindh, see Gazette of 
India* 1890, Pt. I, p. 672; 

Aden, see Gazette of Didia, 1879, Pt. I, 
p. 434;; 

the Territory of Feint, see Gazette of 
India, 1887, Pt. I, p. 144; 

• Point is now no longer a scheduled DiS' 
trict and all tiie enactments in force in the 
Nasik District of the Bombay Prosideneyi 
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ses and of periodicals containing news, for the pre- 
f Preamble. servation of copies of every book printed or 

lithographed in British India, and for the registration of such books ; it is hereby 
enacted as follows : — 

PART L 

Preliminary. 

, ■ , 1. In this' Act, unless there shall be something 

Interpretation-clause. repugnant in the subject or context, - 

“Book” includes every volume, part or division of a volume, and pam- 
phlet, in any language, and every sheet .of music, 
“Book.” map, chart or plan separately printed or litho- 

graphed : 

[BrUish India.] Omitted by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

* [“Editor” rnparui the person who controls 
"Editor”. the selection of tire matter t^t is published in a 

newspaper:] 

“Magistrate” means any person exercising lEe 
“Magistrate”. full powers of a ‘Magistrate, and includes a *Magis- 

trate of Police ‘[* 

LEG. BEP. the Diathicts of .Kamnip, Nowgong, Dai- 

among them Act XXV of 1867 are now in rang, Sibsagar, Lakhimpur, Ooalpaia (en- 
force in this territozy, see the Peiiit Laws eluding l^e Eastern Buars) and Gachar (ex- 
Act, 1894 (Bom. Act II of 18§4), Bom. eluding the North Gachar Hillsj[ see Gazette 
Godej of India. 1878, Pt. I, p. 533; 

the Island of Perim, see Gazette of India, the Garo Hills, Khasi and Jaintia 

1887, Pt. I, p. 5; Hills, the Naga Hills, the North Gachar 

that portion of the Jalpaiguri District Hills in the Gachar District tod the Eastern 
which was formerly the Jalpaigori, Sub- Duars in the Goalpara District, see Gazette 
di^sion and now forms the western portion of India, 1897, Pt. I, p» 299, 
of the District of Jalpalguri and extends as the District of Sylhet, see Gazette of 
far east as the Teesta Biver, the hills west India, 1879, Pt. I, p. 631. 
of Teesta Eiver in the District of Darjeel- It has been declared by notifi^tion under 
ing, the Darjeeling Tarai, the Damson Sub- sec. 3 (b) of the Scheduled Districts Act, 
division of the Darjeeling District, the 1874 (^V of 1874), not iii force in 

Districts of Hazaribagh, Lohardaga [now the Scheduled Districts of _ Lahaul in the 
called the Banchi District, see Calcutta Punjab, see Gazette of Ind|a, 1886, Pt. I, 
Gazette, 1899, Pt. I, p. 44] and Manbhum, p. 301. 

and Pargana Dhalbhum and the Holhan in It has been extended, by not^cation under 
the District of Singbhum, see Gazette of sec. 5 of the Scheduled Districts Act, 1875 
India. 1881, Pt. I, pp. 74 and 304; the (XIV of 1874) to the Tarai District of the 

Western Duars of the Jalpaiguri District, Province of Agra, see Gazette of India, 1876, 

see ibid., 1910, Pt. I, p. 1160; Pt. I, p. 506, to the District of Coorg, see 

the Districts of Kaman and Garhwal, see tbid., 1918, Pt. II, p. 1730. 

Gazette of India^ 1876, Pt, I, p, 605; i The word "three” in the preamble wai 

the scheduled portion of tie Mirzapur repealed by sec. 1 of the Press and Eegis- 
Diatrict, see Gazette of India, 1879, Pt. I, tration of Books Act, Amendment Act, 1890 
p. 383; (X of 1890). 

Pargana Jaunsar Bawar in the Dehra Dun s This definition was inserted by sec. 3 
District, see Gazette of India, 1879, Pt. I, and First Schedule of the Press Law Bepeal 
p, 382; and Amendment Act, 1922 (XIV of 1922). 

the Districts of Hazara, Peshawar, Hohat . 3 Now Magistrate of Ijie first class, see 

Bannu, Dera TflTna.ii BTian and Dera Ghazi the Code of Criminal Procedure, 1898 (Act 
Ehan, see Gazette of India, 1886, Pt. I, p. V of 1898), see. 3. 

48; portions of the Districts of Hazara, 4Nowy Presidency Magistrate, s^ the 
Bannu, Dera Ismail Khan, and Dera Ghazi Press and Begis tration of Books Act (1867) 
Khan Und the Districts of Peshawar and Amendment Act, (1890) X of 1890, sec. 3, 
Kohat now form part of the North-West and the Code of Criminal Procedure, 1898 
Frontier Province, see Gazette of India, 1901, (Act V of 1898). 

Pt. I, p. 857 and ibid,, 1902, Pt. I, p, 575, c Words "and a Justice of the Peace” 
but its application to that part of repealed by Act (X of 1890). 

Hazara District known as Upper Tanawal is — 

barred by the Hazara (Upper Tanawal) Be- Sec, 1. — **Book or Pamphlet” meaning of. 
gulation, 1900 (H of 1900), Pnnj. and N, W. See 21 PalL.T. 675=AJ[.E. 1940 Pat. 613, 
Code; cited under sec. 9 (th/ra. 
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» [“Newspaper” means any printed periodical 
"Newspaper”. work containing public news or comments on public 

news:] ■ 

[Number znA Gender,]^ Repealed by Act X of 1914. 

[Local Government.] Omitted by Government of India [Adaptation of 
Indian Laws) Order, 1937. 

2. [Repeal of Act XI of 1835.J. Rep. by Act XIV of 1870. 


PART II. 

Of Printing-Pkesses amd Newspapers. 

3. Every book or paper printed within British India shall have printed 
Particulars to be printed 0“ ^ 

n books and papers.^ pnntmg, and (if the book or paper be pubhshed *[the 

name:] of the publisher and the place of publicatiim. 


LEG. SEP. 

ilziserted by sec. 3 and drat schedule of 
Act 2IV of 1922. 

2 Inserted by the Amending Act. 1891 
(Xn of 1891). 

Sbo. 3; Tapb® PBiNTBD'.—Meaning of. 38 
Bo3nX.R. 1115=166 1.0. 263=A.IJ8. 1937 
Bom. 28. If term is synonymous with 
'news-paper’. (Ibid). 'Publisher’, meaning 
of. (Ibid.) If includes mere seller or dis- 
tributor. (Ibid.) Where a person is pro- 
ceeded against under sec. 12 of the A^ct 
there must be evidence to show that the 
paper had been printed in British Badia. 
The burden is on the prosecution to prove 
the same, where the accused appears to be a 
mere school boy who may not know where 
the leaflets have been' printed. 35 C.WSN. 
778=134 1.0. 1197=1931 0. 641. The word 
'paper’ in sec. 3 does no^ mean a newspaper 
of a periodical nature and will cover the 
case of a manifesto by a new political 
party. 1939 A.M.L.jr. 87. The word 'paperi 
in sec. 3 of the Act is practically synony- 
mous with 'newspaper* as defined in the 
Act. A poster issued shortly after a com- 
munal disturbance making a fervent appeal 
to the people to live in peace and harmony 
and printed on a single foolscap sheet, can- 
not be considered to be anything and sinalo- 
gous to a book or newspaper or a pamph- 
let. 44 P.L.B. 524=43 Cr.L,J. 897=A.I. 
B. 1943 Lah. 1=I.L.B. (1943) Lah. 95. 

Scope op the ^gEOPiosr.— The intention of 
the section, in requiring that the name of 
the printer and the place of printing and ‘the 
name of the publisher and the place of the 
publication should be printed legibly on 
every book or paper was to inform the pub- 
lic who the responsible printer or publisher 
was and to convey that information on the 
face of paper. Words, which contained 
no such information, would -.not amount to a 
suflScient compli^ce with the requirements 
of sec. 3, The intention was not simply to 
provide some facility or other, but to provide 
a specific facility on the face of the 


paper. Where a newspaper was printed and 
published bearing the foUowisg words^ 
‘'printed and published at Cochin for the 
Malabar Economic Company at the said 
Company’s Coshree Vilasam Press”, Setd, 
that these words were not & sufficient com- 
pliance with the requirements of sec. 3 inas- 
much as there was no name of the printer 
as required by the Act. 16 M. 443=3 M.L. 
J. 201=1 Weir 862. Under sec. 3, it is not 
necessary that the actual name of the printer 
should be given. So long as a name'^f styJe, 
which sufficiently designates the printer, is 
given, it does not matter that it is not 
the actual name of the printer. It is suffi- 
cient that it is the name under which he 
chooses to do business and is generally 
known. Unless it can be said tha^ the words 
do not convey to an ordinary reader the in- 
formation required by the Act, the convic- 
tion for a non-compliance of the provisions 
of sec. 3 cannot be supported. 16 M. 443= 
3 M.L.jr. 201=1 Weir 862. The printer, of 
a book is bound to imprint his name and 
the place of printing, under the provisions 
of see. 3, even if he has printed offiy a por- 
tion of the book. 14 Bom.L.B. 40=13 LO. 
827=13 Cr.L.jr, 139. Where a copy of a 
vernacular newspaper contained the follow- 
ing words printed on the Margin of the front 
page “ba ihtimam Bam Saran Batt printer, 
Hindust^ Steam Press, Lahore men, Lala 
Bhawani ' Das Manager ke liye diapa”. 
W&ld, that they do not contain a clear inti- 
mation as to the publi^er, as required by 
sec. 3 of the Act. 5 P.B. 1909, (Cr.)=10 
CrL.J. 195=2 LO. 978. 

Secs. 3 and 12.-— The word' '^publisher” 
has been used 'in the Act in a restricted 
sense, and does not include a vendor of a 
newspaper or book. Sec. 12 read with sec. 3 
clearly indicates that such persons are not 
included in the word "publisher” for sec. 3 
enjoios the printing of the names of the 
printer and publisher. 23 0. 414. A man 
who causes a book to be printed and offers 
it to the public for sale is a publisher within 
the meaning of secs. 3 and 12. 1887 A.W.K. 
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4 . No person shall, within British India, keep in his possession any press 
Keeper of printing press 1 °^ the^printing ofboote or papers, who shall not 
to maiw tiwiaratmn havc made and subscribed the following declaration 

before the Magistrate within whose local jurisdiction 

such press may be : — * 

“I, A. B., declare that I have a press for printing at — 

And this last blank shall be filled up with a true and precise description 
of the'place where such ptess may be situate. 


95. The rule in sec. 3 of the Act requires 
that every paper printed and publish^ in 
British India shall have legibly printed on it 
the name of the printer and the place of 
printing and the name of the publisher and 
place of publication^ as such. An omission 
to comply with sec. 3 is punishable under 
sec. 12. Secs. 3 and 12 do not deal with in- 
tention. Pxiuters and publishers cannot be 
allowed to select for Ihemselves the desciip* 
tion to be used in professing to comply 
with the Act^ but they must use the descrip- 
tions prescribed by the Act. 5 P.B. 1909, 
(Or.) =10 Cr.L.J. 195=2 LG. 978. 

Secs. 3, 4 and 5; ‘Printing* — ‘Printing 
Press' — ‘Newspaper' — Cyclostyling — 
Boneo Duplicator. — The word ‘printing' in 
the Act must be construed in its strict and 
narrow sense, namely, typography. It does 
not include cyclostyling. A Boneo duplica^ 
tor cannot be considered a “printing press" 
within the meaning of sec. 4. A newspa- 
per, as defined in the Act, means a printed 
periodical and not any publication produc- 
ed by type-writing, duplicating, cyclostyling 
or such method. 27 NX.B. 270=134 LG. 
854=1931 N. 177. See gIso 133 LG. 682= 
1931 P. 351. (Printing Press, what is see 
12 Lah. 483.) * 

Sec. 4: Object and Scope. — Sec. 4 ,ap- 
pears to have been enacted with a double 
motive. The first is that the executive autho- 
rities shall note where the press is situated 
and the second is that th^ shall know who 
is the person in charge. A removal of the 
premises clearly deprives the executive 
authorities of their knowledge as to the 
location of the press. But the same cannot 
be said where there is a change in the per- 
i^nnel of the keeper of the press. 130 I.O. 
380=1931 O, 81. The Act does not require 
a new declaration in cases where a press, 
as to which the printer hah made the decla- 
ration prescribed by sec. 4 is changed to 
another locality within the same local juris- 
diction as the former place. 9 P.B. 1889. 
(Or.). There is no clause in sec. 4 (corres- 
ponding to the provision in sec. 5) requiring 
a new declaration as often as a change of 
place takes place. 9 P.B. 1889, (Ori). 

“For the printing op Bookd or Papers". 
— The question whether a printing prbss is 
or is not within sec. 4 is a question of the 
use to which the printing press is in fact put 
or intended to be put by Hie possessor. The 
words “for the printing of books or papers" 
modify the verb “keep" and not the noun 
“press". They refer to the object of the 
possessor of the machine. 10 P. 492=133 
LO. 682=1931 P. 351 (2). See aUo 134 1. 


C. 854=1931 N. 177. 

“Papers”. — The word “papers" in secs. 3 
and 4 are papers containing news which 
are intended to be circulated and axe practi- 
cally, if not exactly, synonymous with the 
word “newspaper" as defined in sec. 1 of 
the Act. 10 P. 492=1931 P. 351 (2). 

“Printing"— Cyclost^yle machine.— The 
word “printing" incldes the multiplication 
of copies by means of cyclostyle machine. 
{Ibid.) No fresh declaration need be filed 
in the case of any press which has once been 
declared and which continues at the same 
address though there is a change in the per- 
son of the keeper of the press. 130 I.C. 
380=1931 O. 81,’ The Act does not pro- 
vide for a change in the person of the keeper 
of the press. 130 I.G. 380=1931 O. 81. The 
proceedings of ,a Magistrate in refusing to 
authenticate a declaration under sec. 6 is a 
purely ministerial action with which the 
High Court cannot Interfere. 21 P.B. 1918 
(Or.) =45 LC. 625=137 P.LJEL 1918. 

Presumption and Proof. — The initial pre- 
sumption about knowledge in the case of 
periodicals does not arise in the case of a 
pamphlet aUeged to contain seditious mat- 
ter. 1931 L. 182=12 L. 483=131 LC. 273. 
Per Shah, A.CJ . — There is no presumption 
as regards a book, that the persons whose 
name appears as the author is the author 
thereof. The statement from the manager 
of the Press cannon be treated as evidence 
of the facts stated therein. The declara- 
tion under see. 4 is not evidence of his 
knowledge of the contents, though it is a 
fact which along with , other evidence in the 
case must be consideted in deciding the 
question of fact. The fact of a person 
being the keeper of the Press and the prin- 
ter of the pamphlet by itself does not im- 
ply any knowledge of the contenta Some 
evidence which would indicate a knowledge 
of the contents on his part is necessary. 
There is no provision in the Act as to the 
presumption to be drawn from a declara- 
tion m^e under sec. 4 and the names of 
the printer and publisher printed under 
see. 3 as there is under sec. 7 as regards 
declaration made under sec. 5. The Goiow- 
.ledge of the contents so far as ih necessary 
has to be proved like any other fact. Per 
Crump, J. — A. printed book of itself proves 
nothing relevant to the present enquixy. 
There is no presumption that it is written 
by the man who is described as the author, 
x^ess it is one of that limited class of books 
covered by sec. 87 of the Indian Evidence 
Act. The written information given by the 
manager of the Press is not given in ilm dis- 




The CtHHOtAL Comf MAituAt. 


1136 


[S.S 


Rules as to publication of 5. No ^[newspaper] shall be published in 
prmted penodicals con- British India, except in conformity with the rules 
tainmg public news. hereinafter laid down : 

®[(1)^ Every copy of every such newspaper shall contain the name of the 
person who is the editor thereof printed clearly on such copy as the name of the 
editor of that newspaper :] 

*(2) The printer and the publisher of every such * [newspaper] shall 
appear ® [in person or by agent authorised in this behalf in accordance with rules 
made rnider section 20, before a District, Presidency or Sub-divisional Magis- 
trate within whose local jurisdiction such newspaper shall be printed or published, 
or such printer or publisher resides], and shall make and subscribe, in duplicate, 
the following declaration : 

'T, A. B., declare that I am the printer (or publisher, or prmter and pub- 
lisher) of the /[newspaper] entitled — ^and printed (or published, or printed and 
published, as the case may be) at — 

And the last blank in this form of declaration shall be filled up with a 
true and precise account of the premises where the printing^ or publication is 
conducted : 


•(3) As .often as the place of printing or publication is changed, a new 
declaration shall be necessary: 

• (4) As often as the printer or the publisher who shall have niade such 
declaration as is aforesaid shall leave British Indisi, a new declaration from a 
printer or publisher resident within the said territories shall be necessary. 

* [Provided that no person who has not attained majority in accordance 
with the provisions of the Indian Majority Art, 1875, or of the law to which he 
is subject in respect of the attainment of majority, shall be permitted to make 
the declaration prescribed by this , section, nor shall any such person edit 
a newspaper.] 

6. Each of the two originals of every declaration so made and subscribed 
is aforesaid, shall be authenticated by the signature 
Authentication of decla- .official seal of the Magistrate before whcnn tire 

smd declaration shall have been made. 

One of the said originals shall be deposited among the records of the office 
. - of the Magistrate, and the other shall be deposited 

■ among the records of the High Court of Judicature, 

or ^ [other principal Civil Court of original jurisdiction for the place where] the 
said declaration shall have been made. 


LEG. REF. 

1 Sul)stituted for the words Sprinted perio- 
dic work coataiDing public news or* com- 
ments on public news" by Act XlV of 1922. 

3 This clause was inserted by ibid, 

3 These^ clauses were re-numbered by ibid, 

4 Substituted for words "periodical work" 
by ibid. 

s Substituted for words "before the Magis- 
trate within whose local jurisdiction such 
work shall be published" by ibid. 

• Proviso inserted by ibid. 

7 Substituted for words "other Court with- 
in the locid limits of whose ordinary origi- 
nal civil jiffisdiction” by Act X of 1890. 


charge of any duty, for neither the Act nor 
the Buies under the Act as those now stand 
impose any such obligation. A keeper of 
a considerable Press may not know the con- 
tents of each and every book prmted at his 
Press. Without details as to the conne<^ion 
of the keeper with the aetuajl bumness it 
is impossible to make any such prcisumptiozu 


The declaration under sec. 3 or the written 
information supplied by the manager car- 
ries the matter’ no further. Without know- 
ledge a man cannot be guilty of abetmenti 
47 -B. 438 =25 Bom.L,E. 97= 76 1.0. 294= 
1923 B. 255. 

Sec. 6 .— :Tublisher’, meaning of. 38 Bom. 
L.B. 1115=166 1.0. 263=A.I.E. 1937 B. 28. 
Although sec. 499 requires proof of publica- 
tion in order to support a conviction for 
defamation, the intention of the Act was 
to constitute the dedarations made by a 
person that he was the printer and pub- 
lisher of a newspaper into prima fade evi- 
dence of publication and to throw on the ac- 
cused the burden of showing that the actual 
publisher of the libd was not the person 
mentioned in the declaration. 9 M. 387=1 
Weir 576=1 Weir 865. The presumption 
could be rebutted if such person showed 
that he entrusted in good faith the tempo- 
rary menagement of the nevrspaper to a com- 
petent person during his absence and that 
the libd waS'publi&ed without his autho- 
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The officer in charge of each original shall allow any person to inspect 
T • , , that original on payment of a fee of one rupee, and 

copks!*'^ ^ ° *^7 person applying a copy of the said 

declaration, attested by the seal of the Court which 
has the custody of the original, on payment of a fee of two rupees, 

7. In any legal proceeding whatever, as well civil as criminal, the produc- 
. tion of a copy of such declaration as is aforesaid, 

f copy oi declaration attested by the seal of some Court empowered by this 

to be pr^ma fa^e evidence. declarations, ^[or, in 

the case of the editor, a copy of the newspaper containing his name printed on 
it as that of the editor], shall be held (unless the contrary be proved) to be 
sufficient eVidence, as against the person whose name shall be subscribed to such 
declaration, ^[or printed on such newspaper, as the case may be], that the said 
person was printer or publisher, or printer and publisher (according as the words 
of the said declaration may be) of every portion of every ® [newspaper] whereof 
.the title shall correspond with the title of the ® [newspaper] mentioned in the 
declaration ^[or the editor of every portion of that issue of the newspaper pf 
which a copy is produced]. 

8. Provided always that any person who may 
New declaration by per- have ' subscribed any such declaration as is aforesaid, 

° Mbsequently cease to be the printer or 
to be orinters or publisher of the “[newspaper] mentioned m such 
publishers. dedaradon, may appear before any Magistrate, and 

make and subscribe in duplicate the following deda- 
ration : — 

‘T, A. B., dedare that I have ceased to be the printer {or publisher, or 
printer and publisher) of the “[newspaper] entitled — ” 

Each original of the latter dedaration shall be authenticated by the sig- 
A At. A- A- A nature and seal of the Magistrate before whom the 

Authcntica ion an g- latter dedaration shall have been made, and .one 

original of the said latter dedaration shall be filed along with each original of 
the former dedaration. 


New dedaration by per- 
sons who have signed de- 
daration and subsequently 
ceased to be printers or 
publishers. 


The officer -m charge of each original of the latter dedaration shall 

Inspection and supply of “7 f to inspect that original (m 

copies. payment of a fee of one rupee, and shall give to 

any person applying a copy of the said latter decla- 
ration, attested by the seal of the Court, having custody of the original, on 
payment .of a fee of two rupees. 


,, LEG. REF. 

I Inserted by Act XIV of 1922. 
a Substituted for words '^periodical work'^ 
by ibid, 

rity, knowledge or consent. 9 M, 387=1 
Weir 576=1 Weir 865. 

■Sec. 7, -See 155 1.0. 450=1935 Nag, 90. 
A person, who subscribes to the declaration 
under the Act, must be presumed, under this 
section, to be cognisant of aU that he has 
printed and published and, in the absence 
of any evidence to the contrary, his liabi- 
lity m the matter cannot be gainsaid 7 0 . 
L.J. 49=7 Cr.L.J. 10=35 0. 141. This 

s^tion, which applies both to civil and cri- 
miMl proceedings, makes the printer or pub- 
lisher responsible for whatever may appear 
in a newspaper whoever the writer of the 
article in it may be; and, therefore, a .pro- 
secution may proceed against the printer, 
unless he can prove absence from the news- 
C*.C,M.-I— J 43 


paper office in good faith and without 
knowledge 'that the. seditious articles would 
be published during his absence. But it ^ 
not absence in good faith for a printer, to 
go away knowing very well what is going 
to happen in his absence, and for the pur- 
pose of shirking his Hability. 35 C. 945= 
8 Cr.L.J. 438. The«registered printer of a 
paper, so long as he continues such printer, 
cannot escape from criminal liability for 
publication therein, of a seditious artide 
by the plea that he was temporarily absent 
from the station when the article was print- 
ed, or that he was ignorant of the contents 
thereof, or that he had no intention of com- 
mitting any offence. 1 P.R. 1905=2 Or.L,J. 
31=69 P,L.E. 1905. Where certain articles 
appearing in a newspaper are sedirious, the 
declared printer would be responsible for the 
said articles, unless he can make out on suffi- 
cient evidence, that he had in fact nothing to' 
do with them. 38 0. 227=10 J.C. 9 ^ 4=12 Or. 
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14. Any person who shall, in making any declaration under the authority 

n . , . , , . of this Act, make a statement which is false, and 

making believes to be false .or does 

not believe to be true, shall, on conviction before a 
Mag^trate, be punished by fine not exceeding ^[two thousand] rupees, and 
imprisonment for a term not exceeding ’[six months]. 

15. Whoever shall ’[edit] print or publish anjr ’[newspaper] without con-' 

forming to the rules herembefore laid down, or who- 
.. ^ eyer shall ’[edit] print or publish, or shall cause to be 

'[edited] printed or pubUshed, any ’[newspper], 
Imowing that the said rules have not been observed 
with respect to ’[that newspaper] shall,' on conviction before a Ma^strate, be 
punished with fine not exceeding ’[two thousand] rupees, or imprisonment for a 
term not exceeding ’[six mon&s], or both. 

’[16. If any printer of any such book as is referred to in section 9 of this 
_ , , .... Act shall neglect to deliver copies of the same pursu- 

Pjmalty forwt gnt to that sectioa, he shall for every such default 

printer with^ps, ^ forfeit to the Government such sum not exceeding 

fifty rupees as a Magistrate having jurisdiction m 
the place where the book was printed may, on the application of the officer to 
whom the copies should have been delivered or of any person authorized by that 
d£cer in tWs behalf, determine to be in the circumstances a reasonable penalty 
for Ae default, and, in addition to such suni, such further sum as the Magis- 
trate may determine to be the value of the copies which the printer ought to have 
ddivered. 


If any publisher or other person emplO)ring any such printer shall neglect 
to supply him, in Ae manner prescribed in the second paragraph of section 9 of 
this Act, with the maps, prints or engravings which may be necessary to enable 
him to comply with the provisions of that section, such publisher or other per- 
son shall for every such default forfeit to the Government such sum not exceed- 
ing fifty rupees as sudi a Magistrate as aforesaid may, on such an application as 
aforesaid, determine to be in the circumstances a reasonable penally for the 
default, and, in addition to such sum, such further sum as the Magistrate may 
determine to be the value of the maps, prints or engravings which sucji publisher 
or other person ought to have supplied. 


*[16- A. If any printer of any newspaper published in British India neg- 
. lects to deliver copies of the same in compliance with 

P^ty for ^ section 11-A, he shall, on the complaint of the Officer 

to whom copies should have been delivered or of any 
^ authorised by that officer in this behalf, be 

punishable, on conviction by a Magistrate having jurisdiction in the place where 


LEG. BEF. 

1 Substituted for words "live thousand” 
by Act ST of 1922. 

2 Substi'tulted for words "two years” by 

3 Inserted by Hid, 

* Substituted for words "such periodical 
work as is hereinbefore described” by ibid. 

5 Substituted for words "such penodical 
work” by ibid, 

s Substituted for words "thsu- work” bv 
ibid. ^ ^ 

7 Section was substituted for the original 
sec. 16 by Act X of 1890. 

8 Section 8 was inserted by Act XCV of 


offence. 130 I.C. 380=1931 0. 81. As to 
burden of proof, see 57 Cal. 460=34 C.'W.N. 
142=1929 Cal. 635. On this section, see 
also 9 PJR. 1889 (Cr.). 

Seo. 14.— Any false statement made^ in 
the course of a declaration is made punisha’ 
ble under the section. But it must be made 
and submitted before a Magistrate. 73 I.C. 
689=1923 Lah. 440. 

Sec. 16. — The words "delivered out of the 
Press” are not equivalent to ^^rinted”. The 
work of printing might be completed before 
any copy was actually delivered out of the 
Press. 49 All. 315=99 LC. 1032=1927 All. 
237. Sec. 16 does not provide for conviction 
and sentence. 191 1.0. 106=21 P.L.T, 675 
=A.rjt. 1940 Pat. 613. 
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the newspaper was printed, with fine whch may extend to fifty n^ees for 
ev^ default.] 

^^[17. Any sum forfeited to the Government under ‘[section 16] may.be 

recovered, under the warrant of the Magistrate 
Recovery of forfeitures determining the sum, or of his successor in office, in 
^disposal thereof and of ^ J authorised by the ‘Code of Criminal 

Procedure for the time bdng in force, and within 
the period prescribed by the Indian Penal Code, for the levy of a fine. 

* * * * * ]• ■ 
PART V. 

Registration of Books. 

18. There shall be kept at such oflSce, and by such officer as the Proidncial 

Government shall appoint in this behalf a book to be 
I^gistobon of memo- called a Catalogue of Books* printed in British 
ran a o oo s. India, wherein shall be registered a memorandum of 

every book which shall have been delivered ‘[pursuant to clause (a) of the first 
paragraph of section 9] of this Act Such memorandum shall (so far as may 
be practicable) contain the following particulars (that is to say) : — 

(1) the title of the book and the contents of the title-page, with a,transla- 
tion into English of such title and contents, when the same are not in the Engfish 
language : 

(2) the language in which the book is written: 

(3) the name of the author, translator or editor of the book or any part, 
thereof: 

(4) the subject: 

(5) the place of printing and the place of publication: 

(6) the name or firm of the printer and the name or firm of the publisher: 

(7) the date of issue from the press or of the publication: 

(8) the number of sheets, leaves or pages: 

^9) the size : * 

(10) the first, second or other number of the edition: 

(11) the number of copies of which the edition consists: 

(12) whether the book is printed or lithographed: 

(13) the price at which the book is sold to the public; and 

(14) the name and residence of the proprietor of the cop)rright or of any 
portion of such copyright. 

Such memorandum shall be made and registered in the case of each book 
as soon as practicable after the delivery of the '[copy thereof pursuant to 
clause (a) of the first paragraph of section 9]. 

19. The memoranda registered during each quarter in the said Catalogue 

shall be published in the Official Gazette as soon as 
Publication of memoranda after the end of such quarter, and a copy of 

registered. memoranda so published shall be sent to the said 

Secretary of State, and to the ^[Central Government], respectively. 


LEG. BEP. 

1 Section was substituted for tlie original 
sec.. 17 by Act ^ 

2 Substituted for words ^^the last fore- 
going section” by Act of 1923, Sch. 

9 See the Code of Criminal Procedure, 
1898 (Act V of 1898). 

4 Omitted by A.O., 1937. 

5 For notifications directing by whom and 
where the catalogue of books under this sec- 
tion is to be kept, seh the different Local 
Buies and Orders. 

6 Substituted for words and figure ^^ur- 
suant to sec. 9” by Act X of 1890. 


7 Substituted for words "copies thereof in 
manner aforesaid” by Act X of 1890* 

®Last paragraph of se& 18 relating to the 
eflcct of registration was repealed by Copy- 
right Act, 1914 (III of 1914). 

® Substituted by A.O., 1937, for words 
‘iJovemment of India**^ which had been 
substituted for the original words "Secre- 
tary to the Government of India in the 
Home Department” by Act X of 1914. 

Sec. 18. — Catalogue of books kept a* 
bay— ^Jurisdiction of Calcutta BBigh Court 
to order expunging of registry in su^ 
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PART VL 

Miscellaneous. 

20. The Provincial Government shall have power to make such rules^ as 
, - ‘ may be necessary or desirable for carrying out the 

Power to make rules. objects of this Act, and from time to time to repeal, 

alter and add to such rules. 

All such rules, and all repeals and alterations 
Publication. thereof, and additions thereto, ^all be published in 

the Official Gazette. 

21. ®[The Provincial Government may, by 
Power to exclude any notification in the Official Gazette] exclude any class 
class of books from opera- books ®[or papers] from the operation of the whole 
tion of Act. QJ. parts of this Act. 

22. [Continuance of parts of Act] Rep, by Act X of 1890. 

23. [Commencement] Rep. by Act XIV of 1870. 


THE INDIAN PRESS (EMERGENCY POWERS) ACT 
(XXIII OF 1931). 


No. 


Short title. 

Amendments. 

Act No. 
XXIII 

1931 

The Indian Press (Em- 
ergency Powers) Act, 1931. 

Amendment by Act XXIII of T932 [see Act 
XI of 1934 Cr. Law Amendment Act, 1935 
and Act XXXV of 1939] and Ordinance LH 
of 194a. 




[9th October, 1931. 


An Act to provide ^[for the better control of the press]. 

Whereas it is expedient to provide ^ffor the better control of the press] ; 
It is hereby enacted as follows : — 

Short title, extent and . I* (1) This Act may be called The Indian 
duration. Pee.ss (Emergency Powers) Act, 1931. 

(2) It extends to the whole of British India, inclusive of British Balu- 
chistan and the Sonthal Parganas. 

(3) [Repealed by Criminal Lazo Amendment Act, 1935]. 


LEG. REF. 

^For such rules, see the different Local 
Rules and Orders. 

® Substituted by A.O., 1937. 

' 3 Inserted by First Schedule of the Re- 
pealing and Amending Act, 1915 (XI of 
1915).* 

■* Substituted for the words “against the 
publication of matter inciting to or encoura- 
ging murder or violence” by Act XXIII of 
1932, sec. 14, 

books. S\ge 9 O.W~N. ^1=1 CX.X 278. See 
also 10 O.W.H. 134=33 Cal, 571. A per- 
son by translating a book into another lan- 
guage does not render himself guilty of an 
infringement of copyright. 14 Bom. 536. 
Translations are not copies and a person by 
translating a book does not infringe the 
author's fqpyright. 19 Bom. 557, 

Sec. 1 : Construction of the Act.— The 
provisions of the Press (Emergency Powers) 
Act are of a penal character and accord- 
ing to the ordinary rules of interpretation. 


they should be construed strictly and in 
such a manner as to protect the liberties of 
the subiect. 151 I.C. 943=35 Cr.L.J. 1447 
(2)=1934 Lah. 264; I.L.R. (1942) Kar. 
127=1942 Sind 65 (S.B.). The Press 
Ordinance enacts provisions of a very com- 
prehensive nature but they should be ,}nter- 
preted in a reasonable manner. The law 
does^not seek to put any narrow construe-' 
tion on the expression used and only mt^- 
feres when plainly and deliberately the 
limits prescribed by it are violated. 12 
Lah. 345=132 I.C. 889=32 Cr.L.J. 997^= 
1931 Lah. 283 (F.B.). 

Amending Ordinance (VIT of 1922)— 
Validity of.— As the validity of the.Ordm- 
ance rests neither on proof of an emergency 
nor upon the recital of an emerge^y but 
upon the judgment of the Governor-General 
that immediate action of that character was 
necessary, there is no basis for the conten- 
tion that the Ordinance is not valid and 
effective merely on the ground that the 
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Definitions unless there is anything repug- 

nant in the subject or context, — 

(1) “book” includes every volume, part or division of a volume, pam- 
phlet and leaflet, in anv language, and every sheet of music, map, chart or plan 
separatelv printed or lithographed; 

(2) “document” includes also any painting, drawing or photograph or 
other visible representation; 

(3) “High Court”, means the highest Civil Court of Appeal for any 
local area except in the case of the province of Coorg where it means the High 
Court of Judicature at Madras; 

(4) “Magistrate” means a District Magistrate or Chief Presidency 
Magistrate ; 

(5) “newspaper” means any periodical work containing public news or 
comments on public news ; 

(6) “news-sheet” means any document other than a newspaper contain- 
ing public news or comments on public news or any matter described in sub- 
section Jl) of section 4; 

(7) “press” includes a printing press and all machines, implements and 
plant and parts thereof and all materials used for multiplying documents : 

(8) “printing press” includes all engines, machiner\^ tvpes, lithographic 
stones, implements, utensils and other plant or materials used for the purpose 
of printing; - 

(9) “unauthorised newspaper” means — 

(a) any newspaper in respect of which there are not for the time being 
valid declarations under section 5 of the Press and Registration of Books Act, 
1867, and 


Ordinance does not begdn bv savinpf “where- 
as an emergency has arisen.” 140 I.C. 304 
=^33 Cr.LJ. 949=56 C.L.T. 157=1932 
C. 738 (S.B.). 

SvEx:. 2, Cls. (5) and (6) : ‘Document^ 
— MEANiNG.—The word ‘document* in sec. 
2- (6) of the Press Emergency Powers Act, 
1931. bears the same meaning as in sec. 29, 
T.P. Code, and sec. 3 of the Evidence Act. 
1934 Cr.C. 1338=1934 All. 1031. 

“Public news” — Information convfyto 
BY Photographs. — Information is “public, 
news” within the meaning of sec. 2 ((5) if 
. it concerns a matter of public and topical in- 
terest as contrasted with purely historical 
interest. Accused w'as found in possession 
of card photographs of person killed in the 
Chittagong armoury raid case and they were 
kept -for distribution. The legal proceed- 
ings were not terminated and the emergency 
measures rendered necessary in the District 
of Chittagong were still in operation.^ Held, 
that the information regarding the raid was 
public news, that the photographs were 
documents containing public news and there- 
fore news-sheets within the meaning of sec. 
2 (6) and that accused was guilty. 60 Cal. 
1089=37 C.W.N. 990=34 Cr.L.J. 619= 
1933 Cal. 458. Where a leaflet in the course 
of -an exhortation to the public to strive for 
.freedom or independence does not confine 
itself to matters of historical interest only, 
but also contains information and comments 
on definite events of topical interest or im- 
portance,^ it must be regarded as a 'news- 
sheet* within the meaning of that term in 


sec. 2 (6) of the Act. T.L.R. 0937) 2 
Cal. 670=174 I.C. .393=A.I.R. 1938 Cal. 
222. The expression “public news** in sec. 
2 (5) means something such as “current 
happenings or alleged current happenings of 
interest or likely to be of interest to the 
public or to a portion of the public.*' Any- 
thing new or unknown when communicated 
to another, is news, and news which is in- 
tended for, or is communicated to the 
general public, no ^matter what its nature^ is 
public news. An item of news irrespective 
of its nature when reported in a paper pub- 
lished for the general public, would be a 
public news, but if published only in a perio- 
dical intended for a small circle of readers 
interested in a particular subject would* not 
be a public news. All news appearing in a 
periodical whirh is published for the general 
public is public news, and the paper is a 
“newspaper” within the meaning of the Act. 
If the proprietors of a paper choose to^ make 
week by week “news” of the activities^ or 
alleged " activities of persons of sufficient 
importance to interest members of the 
public for whom the paper is published, and 
to whom it is sold or given away, they can- 
not fairly complain that it is not a news- 
paper, and that it does not contain public 
news. They must be taken to have them- 
selves made what would otherwise be a 
matter of private interest, if of interest at 
all. “public news.” I.L.R. (1942) Kar. 127 
=202 I.C. 40S=A.I.R. 1942 Sind 65 
(S.B.). 

" Sec. 2 (6) : “News sheet’*— -What 
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(6) any newspaper in respect of whiA security has been reqtared under 
tWs Act, but has not been furnished as required; 

(10) "unauthorised news-sheet” means any news-sheet other than a news- 
sheet published by a person authorised under section IS to publish it; and 

(11) “undeclared press” means any press other than a press in respect 
of which there is for the time being a valid declaration under section 4 of the 
Press and Registration of Books Act, 1867. 

Control of printing-ptesses and newspaper^ 

3. (1) Any person keeping a printing-press who is required to make a 
, •*. V declaration under section 4 of the Press and R^s- 

ke?^®o£®prinS^esses^ of Books Act, 1867, may be required by the 

Magistrate before whom the declaration is made, for 
reasons to be recorded in writing, to deposit vnth the Ma^pstrate within ten days 
from the day on whidi the declaration is made, security to such an amount, not 
bdng more than one thousand rupees, as the Magistrate may in each case ttiiny 
fit to require, in money or the equivalent thereof in securities of the Central 
Government as the person making the deposit may choose : 

Provided that if a deposit has been required under sub-section (3) from 
any previous keeper of the printing-press, the security which may be required 
under this sub-section may amount to three thousand rupees. 

(2) Where security required under sub-section (1) has been deposited 
in respect of any printing-press, and for a period of three months from the 
date of the declaration mentioned in sub-section (1) no order is made by the 
Provincial Government under section 4 in respect of such press, the security 
shall, on application by the keeper of the press, be refunded. 

(3) Whenever it appears to the Provincial Government that any print- 
ing-press -k^t in any place in the. territories under its administration, in res- 
pect of which securitv under the provisions of this Act has not been required, 
or having been required has been refunded under s ub-section (2). is used for 

ment on a notice under sec. 3 (3) of the 
Act is m the nature of a charge, and when 
such a notice mentions esqiressly cIs. (a) 
and (6) of sec. 4 (1) as having been offend- 
ed a^nst or infringed by the alleged objec- 
Uonable uassages in a book or miblication, 
it is not afterwards open to the Government 
to go behind or enlarge those particulars and 
to seek to justify the notice under the other 
dauw of sea 4 (1). 47 Bom.L.R. 57 

"Secs. 3 and 7.-^These sections clearly con- 
t^nplate action both aj9[ainst the keeper of 
the press and the publisher of the paper 
aiid no distinction is made between the case 
where they are two different persons or the 
same person is keeper of the press and the 
|VWisher. T.L.R. (1942) Kar. 127«=1942 

Notice under — Contents. — The notice ' 
under sec. 3 (3) and sec. 7 (3) need not 
specify that the offender has contra- 
vened any particular sub-section of sec. 4 
“e Act. 34 Cr.L.J. 1095=38 C.W.N. 
56'~1933 Cal, 754 (S.B.). Neither sec, 3 
ir' 5®'* of Act constrains 

the Provincial Government to do anything 
more than to state or describe the wor£ 
complained of. There is no obligation 
whatwer on the Provincial Government to 
re^rd its opmion in the notice as to which 
particular item of sub-Sec. (1) of sec. 4 
applies, I,L,R. (1944) Nag. 680=1944 N; 


CONSTITUTES.— For the matter published or 
commented on to fall within the definition of 
“News sheet” there must be an element of 
novelty about it. A pamphlet containing 
nothing but a discussion of food problems 
and the necessity for suppressing hoarding 
enforced b’v reference to the Bengal famine 
which at the date of^the publication was not 
a verv recent event and had become a mat- 
ter of history might well be said not to be 
a news sheet within the meaning of the Act. 
But where the pamphlet contained references 
to the condition of the people of Bengal re- 
sulting from the famine at the date when 
the pamphlet was written and also referred 
to other matters like a recent parliamentary 
election in England which constituted public 
news and on which comment was made, it 
will make the pamphlet a "news sheet” the 
publication of which^ without being authori- 
sed bv a magistrate will constitute an offence 
punishable under sec. 18 (1) of the Act 
58 L.W. 183=(194S) 1 M.L.J. 314. See 
also 1942 Lah. 203=44i P.L.R. 26 (Hand- 
bills and posters). 

3. — S, 3 (3) of the Act does not con- 
strain the Provincial Government to do any- 
thing more than to state or describe the words, 
signs, or visible representations. No objec- 
tion could be taken to the notice on the 
^ound that it does not reproduce the objec- 
tionable matter verbatim. 1945 O.W.N. 
25=1945 A.W.R. (C.C.) 26. The state- 
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the pui^ose of printing or publishing any newspaper, book or ‘other document 
containing any words, signs or visible representations of the nature described 
in section 4, sub-section (1), the Provincial Government may,* by notice in 
writing to the keeper of the press stating or describing suchVords, signs or 
visible representations, order the keeper to deposit with the Magistrate within 
whose jurisdiction the press is situated security to such an amount, not being 
less than five hundred or more than three thousand rupees as the Provincial Go- 
vernment may think fit to require, in money or the equivalent thereof in securities 
of the Central Government as the person making the deposit may choose. 

(4) Such notice shall appoint a date, not being sooner than the tenth 
day after the date of the issue of the notice, on or before which the deposit shall 
be made. 

.4. (1) Whenever it appears to the Provincial Government that any print- 
p + j 1 press in respect of which any security has been 

rity^^r press forfeite^^in ordered ^ to be deposited under section 3 is used for 
certain cases. the purpose of printing or publishing any newspaper, 

book or other document containing any words, signs 
or visible representations which — 


LEG. REF. 

Sec. 4: Temporary amendment under 
Defence op India Act (XXXV of 1939).— 
The Indian Press (Emergency Powers) Act, 
1931, shall have effect as if in sub-sec. (1) 
of sec. 4 thereof, after cl. (&), the follow- 
ing word and clause had been inserted, 
namely :s— 

“or 

(bb) directly or indirectly convey any 
'confidential information', any 'information 
likely to assist the enemy', or any 'prejudicali 
report', as defined in the rdles made under 
the Defence of India Act, 1939, or are cal- 
culated to instigate the contravention of any 
of those nilQsr-^ee Act XXXV of 1930, 
sec. 6. 

L.J, 195=A.I.R. 1944 Nag. 278. 5-^^ also 
47 Bom.L.R. 57. Where the District 
Magistrate acting under his own powers 
under sec. 7 or only enforcing the previous 
order of the Local Government, has directed 
the publisher of a newspaper to deposit 
security on the ground that a certain article 
published therein came within the purview 
of sec. 4 (1) id) and (e) of the Act 
as amended by the Ordinance of 1932, the 
High Court’s power of interference is con- 
fined by secs. 23 and 30 for a limited pur- 
pose to* decide whether the publication or 
article does or does not come within the 
purview of sec. 4 (1) of the Act. That 
power of the High Court should, under 
sec. 30, be invoked by an application within 
2 months from the date of the order. 
Where no such application _ was made, the 
order directing him to furnish security cam- 
* not be interfered with. The District Magis- 
trate acting under the Act is not a Court 
but an executive officer and the High Court 
has, therefore, no' power of superintendence 
under sec. 107 of the (Joverament of India 
Act. 13 Pat. 547=35 'Cr.L.J. 1022=1934 
Pat. 344 (F.B.). 

Secs. 3 and 7 clearly contemplate action 
against both the keeper of the press ^d 
the publisher of the paper, and no distmc- 

Gr. C. M.-I— 144 


tion is drawn between the case where the 
printer and publisher are two different per- 
sons or one^ and the same. Consequently 
where the printer and publisher is the same 
person the maximum security of Rs. 6,000 
can be demanded from him under secs. 3 
(3) and 7 (3). I.L.R. (1942) Kar. 127= 
A.I.R. 1942 Sind 65 (S.B.). The Act is 
a penal statute and must be construed 
strictly. 1942 Sind 65 (S.B.). 

Sec. 4 : Constructton of offending 
ARTICLE.— Per C. C. Ghosoj /.—“The article 
must, as a matter of law, be read as a whole 
in a fair, free and liberal spirit and should 
not be viewed with an tyt of narrow /and 
fastidious criticism * * * So long as 
criticism or expression of opinion of any 
sort is allowed it is not right that isolated 
expressions should be subjected to scrutiny 
under the microscope as it were and a 
sinister meaning ferretted out and drastic 
action taken under the Ordinance * * * 
"What was considered ^ seditious under 
sec. 124 -A, Penal Code in 1897, may not 
necessarily be held to be so in 1932; one 
cannot shut one's eyes to changes in poli- 
tical conceptions due to the march of events 
and to the declared objectives o-f the Gov- 
ernment of the day.” 33 Cr.L.J. 949=56 
C.L.J. 157=1932 C. 738 (S.B.). See also 
A.I.R. 1938 Rang. 417. 

“Government established . by law in 
British India.” — ^The words “Government 
established by law in British India” only 
means the existing political system as dis- 
tinguished from any particular set of ad- 
ministrators. (22 B. 112, Foil.) 33 Cr.L.J. 
949=56 C.L.J. 157=1932 C. 738 (S.B.) 
N.o distinction in substance can be drawn 
between Government established by law in 
British India and the Executive Govern- 
ment 60 C. 408=37 C.W.N. 104=1932 


C. 745 (S.B.). ^ ^ ^ 

Entire article to be taken. — ^The Court 
should in every case consider the book or 
newspaper article as a whole and in a f«r, 
full and liberal spirit, not dwelling too much 
upon isolated passages or upon strong word 
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(a) incite to or encourage, or tend to incite to or to encourage, the com- 
.mission .of any offence of murder or any cognizable offence Involving violence, 
or 

(b) directly or indirectly express approval or admiration of any such 
offence, or of any person, real or fictitious, who has committed or is alleged or 
represented to have committed any such offence, 

^[or which tend, directly or indirectiv, — 

(r) to seduce anv officer, soldier, sailor or airman in the military, naval 
or air forces of His Majesty or any police-officer from his alleigiance or Ka 

duty, or . r- 

(d) to bring into hatred or contempt His Majesty or the Government 


LEG. REF. 

1 Inserted by Act XXIIT of 1932, sec. 16. 


here and there, which may be qualified by 
the context but endeavourin.er to gather the 
general effect which the whole composition 
would have on the minds of the public. The 
obiect of a certain paragraph in respect of 
which security was demanded under sec. 4 
was to advertise the newspaper and to 
secure the patronage of its readers. For 
that purpose it mentioned the improvements 
already carried out, held out a promise for 
future improvements and execused the delay 
in introducing all the improvements on the 
plea of the arrest of the Editor whose suf- 
ferings in the cause of the nation were 
claimed as a matter of pride. HM, that 
the reference to the arrest of the Editor 
should not be divorced from the context 
and the paragraph as a whole was not 
obnoxious to sec. 4 (1) (r) (case under 
Press Ord. IT of 1930). 12 L. 345=32 Cr. 
L.J. 997=1931 L, 283 (F.BJ. a/so 
47 P.L.R. 3 (F.B.). Ezv/t a single sen- 
tence, in a newspaper article if obnoxious 
to sec. 4,^ sub-sec. (1), entails forfeiture of 
the security, and it is not open to the Court 
to apportion punishment or to reduce the 
penalty on anv other ground. 12 L. 345= 
32 Cr.L.J. 997=1931 L. 283 (F.B.). When 
there Is nothing in the “announcement” itself 
which can be said to encourage, directly or 
indirectly, the commission of any offence; 
much less murder or other cognizable of- 
fence involving violence, or which makes 
reference, explicit or covert, to any person 
who has, or is supposed to have committed • 
crimes of this nature, the mere fact that 
the head-line of the poster contains the 
words "Long long live Revolution*^ cannot 
lead to the conclusion that it was intended 
to produce literature advocating violence. 
151 I.C. 943=35 Cr.L.J. 1447 (2)=1934 
L. 264. An order of Government is not bad 
merely for the reason that it does not state 
the particular clause in sec. 4 (1) which the 
article in question was found to have of- 
fended. The Act itself has provided^ what 
the ^ notice is required to contain and 
and it is not for the Court to impose any 
further restrictions. 33 Cr.L.J. 949=56 
C.L.J. 157=1932 C. 738 (S.B.). 

Sec. 4 (1) (a) and (b) and Expl I— 


APPLTCAr.TLTTY AND SCOPE — ^HISTORICAL OR 
LTTER.ARY WORK— BIOGRAPHY OF LIVING PERSON 
NARRATING REVOLUTIONARY MOVEMENT OF THE 

_The biography of a living person con- 
taining a narrative or a historical review 
of the revolutionary movement in existence 
about thirty five years ago and which has 
now passed into historv’ can be regarded 
as a historical work and not merely a narra- 
tive of current events though the living per- 
son has taken a prominent part in snch move- 
.ment; and when the work, in addition, also 
possesses Hterarv style, it is also a literary 
work, and falls under explanation I to 
sec. 4 (1). There is a clear distinction be- 
tween a historical or literary work on the 
one hand and writings such as newspaper 
articles, pamphlets and similar publications 
on the other hand. In the case of the latter 
approval or admiration of an^ offence, of 
murder or other violent crime is enough to 
attract the penal provisions of the Act; but 
in the case of the former, mere approval or 
admiration of such offence is not enough; 
it must be shown that it has a tendency 
to encourage them at the time when the 
work is published, in order to attract sec. 4 
(1) (a) and (&•). No such historical work 
can be regarded as objectionable unless it 
has the present tendency to incite people to 
do such violent acts as may be punishable 
under the law of the land. The Court has 
to talce the alleged obiectionable passages in 
their context at the various places in which 
they occur and see whether the passage in 
their setting in the book have the alleged 
tendency. It cannot be held as a general 
proposition that in all cases of admiration 
or approval of an offence or offender there 
must be a tendency to encourage violent 
offences. The Court has to ^ look to the 
circumstances in each case in judging such 
a tendency, inz., the purpose of the work, 
the time at which it was published, the class 
of people who would read it the effect it 
would produce on their minds, the context 
in which the objected words appear and the 
interval of time between the incidents nar- 
rated and the publication of the work. 47 
Bom.L.R. 57 (S.B.). See also 1933 Nag. 
148. 

Sec 4 (1) (d) and (h ) : Scope of.— 
Where in an article published in a news- 
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established by law in British India or the administration of justice in British 
India or any class or section of His Maj'esty^s subjects in British India, or to 
excite disaffection towards His Majesty or the said Government, or 

(e) to put any person in fear or to cause annoyance to him and thereby 
induce him to deliver to anv person any property or valuable security or to do 
anv act which he is not legally bound to do, or to omit to do any act which he 
is legally entitled to do, or 

(f) to encourage or incite any person to interfere with the administration 
of the law or with the maintenance of lavr and order, or to commit any offence, 
or to refuse or defer pa^mient of any land-revenue, tax, rate, cess or other due 
or amount payable to Goyemment ar to any local authority, or anv rent of agri- 
cultural land or anything recoverable as arrears of or along with such rent, .or 


paper, the writer pointed ont that peonle of 
a communitv were heinsr tortured, harassed 
and constantly kidnapped into tribal terri- 
tories by outlaws who ab'Jconded into such 
territories and further siiors:es+ed that if a 
man committed crueltv he should be bombed 
without warning so that it mav serve as a 
deterrent to cruel persons and he concluded 
the article by requesting the Government 
that the area where the outlaws took shelter 
should be razed to the ground bv bombincr. 
Held, that the article did not fall under 
sec. 4 (1), cl. (d) or cl. (It) as it was only 
an honest criticism ^oflFered with a view to 
persuade Government to take drastic action 
to stop kidnapping and^ raids and it could 
not be said that the writer in doincr so had 
any malice or was trying to bring the Gov- 
ernment in disrepute. i80 T.C. 252=A.T. 
R. 1939 Pesh. 6. The petitioner, the keeper 
of a press^ published a poem entitled **Labott- 
rers — ^the mainstay of the world*’ which 
inter alia, exhorted the labourers in these 
words. ‘Trabonrers! Raise now the cry of 
Revolution.^ The Heavens will tremble, the 
universe will shake and the flames of revo- 
lution will burst forth from land and water. 
You who have been the subiect of exploi- 
tation! Now dance the fearful dance of 
destruction on this earth. Truly, labourers, 
only total destruction will create a new 
world order and that will bring happiness 
to the whole word”. Held, (1) that it 
could not be said that these words tended to 
bring into hatred or contempt any class or 
section of His Maiesty’s subjects ; the words 
"masters or exploiters” vrere too wide to 
denote a definite or ascertainable class so 
as to come within cl. (d) of sec. 4 (1) of 
the Press Act and th6 poem did not there- 
fore come within the mischief of sec. 4 (1) 
(d) ; (2) that the revolution contemplated 
by the poet was clearly revolution through 
violence, and that the exhortation was obvi- 
ously an exhortation to the labourers to 
destroy the existing social order and to des- 
troy it by force and violence and clearly 
came within sec. 4 (1) (ff) of the Act. 
Bloody revolution and forcible^ and violet 
destruction of the present social order in- 
volved all kinds of cognisable offences in- 
volving violence and would in all probabi- 
lity involve murder, and it was unnecessary 
to show that the words tended to incite to 
or to encourage the commission of a parti- 


cular offence or offences. 22 Pat.L.T. 260 
-A.I.R. 1941 Pat. 132 rS.B.)=1941 P. 
W.N. 151. In order to bring the words 
complained of within the mischief of sec. 4 
n) it is not necessary that thev should 
incite to immedinte disorder. Words which 
deliberately create or tend to create hatred 
and contempt for the Government may be 
the preclude to public disorder. The fact 
that no violence occurred is irrelevant. I. 
L.R. n944> Nag. 680=1944 N.L.J. 195 
=A.I.R. 1944 Nag. 278. For the purpose 
of determining whether a leaflet falls within 
the purview of sec. 4 O) (d) the Court 
should consider the writing as a whole and 
in a fair, free and liberal spirit, not dwelling 
too much open isolated passages or upon a 
strong word here and there, which may be 
qualified by the context but endeavouring to 
gather the general effect which the whole 
comnosition would have on the minds of the 
public. The criticism that certain policy of 
the Government is so unfortunate that it 
has created a political deadlock which has 
led to famine conditions resulting in a large 
number of deaths of people by hunger, can- 
not be construed as meaning that the Gov- 
ernment that pursued that policy was guilty 
of murder of the people -who died owing 
.to the famine conditions in the country. 
Such criticism cannot be said to have the 
tendency to excite disaffection against the 
Government, and does not therefore, fall 
within the ambit of the section. 47 P.L. 
R. 3 (F.B.). 

Sec. 4 (1) {e^ i Constructton— "Tend 

DIRECTLY OR INDIRECTLY”— MEANING OF.— 
The words "tend directly or indirectly” in 
sec. 4 fl) {e) mean something more than 
"have as a possible result.” There must be 
something more than a mere possibility. 
The effect which words will produce upon 
the person to whom they refer may vary 
widely according to the nature and tempera- 
ment of that person. Not every newspaper 
attack defamatory though it may be, is made 
with the intention of obtaining payment of 
money by the victim, nor every such attack 
can be said to have the “tendency” to induce 
payment of money. Sec. 4 (1) (e) relates 
to private individuals and can be applied to 
protect private persons. The words in sec. 4 
(1) (e) are wide enough to covm what is 
commonly known as blackmail, and the fact 
that the person put in fear or annoyance 
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{g) to induce a public servant or a servant of a local authority to do anv 
act or to forbear or dday to do any act connected with the exercise of hi'! 
functions or to resign his ofSce, or ^ 

{h) to promote feelings of enmity or hatred between different classes of 
His Majesty’s subjects, or 


may have another remedy by way o£ civil 
or criminal action, by a suit for defamation 
or a prosecution for extortion, does not ex- 
clude the application of sec. 4 (1) {e) in 
appropriate cases. I.L.R. (1942) Kar. 127 
=1942 Sind 65. To constitute _an offence 
under sec. 4 (1) (e) it is sufficient if one 
of the purposes of an article falls within its 
purview. I.L.R. (1942) Kar. 127=1942 
Sind 65 (S.B.). 

Sec 4 (It).— What is intended to be pena- 
lised by cl. (k) is language which in itself 
has tendency to promote class-hatred and 
thus reveals (prima facie) an intention to 
promote class-hatred. Cl. (k) was never 
intended to and does not cover the mere 
publishing of news relating to a Hindu- 
Muslim riot in temperate and inoff^sive 
language by a newspaper in the ordinary 
course of its business when the authenticity 
or the good faith of the report is not chal- 
lenged and when there is nothing else to 
show any intention to promote class-hatred 
thereby. A.I.R. 1939 Lah. 81=180 I.C. 
835=41 P.L.R. 137 (F.B.). A riot be- 
tween Indians and Burmans was followed 
by two articles in a newspaper. The arti- 
cles pointed out that the facts recited in the 
articles were already of common knowledge. 
One of the articles contained a version of 
the incideijits of the riot and the reasons 
that led up to the riot. The second article 
pointed out that certain locality was noto- 
rious during the riots, and that the Govern- 
ment knew that this locality was inhabited 
by Indian bad characters who lived by acts 
of violence. It called upon the Government 
to expel these bad characters from Burma, 
assorting that only then would Indian and 
Burmans be able to live in peace with one 
another. Held, as regards the first article, 
that as news, the facts were stated with 
restraint, and not in violent or provocative 
language, and no attempt was made to gloss 
over the misdeeds of one side in favour of 
the other. The article did not "tend to 
promote feeling of enmity or hatred be- 
tween different classes of His Majesty’s sub- 
jects , and therefore did not come within 
the scope of d. (A) of sec. 4 (1). Re- 
prdmg the second artide, it was held that 
IndiM bad graders were not a “class of 
as Majesty s subjects,” as contemplated by 
cl, ( A) of sec. 4 (1) and the artide was 

aJJw Even if the 

artide fell withm the scope of d. (h) it 

S™ coild not 

IN msiGNIHCAOT S! • 
considenng whether a certain pub^tiOT 


comes within the mischief of sec. 4 fD 
1^ to look to not merdy the words used or 
Ae intention of writer, but the effect that 
the words are likely to produce on the minds 
of the hearers. For this purpose the dr- 
cumstances under which they were pub- 
lished and the audience to which they were 
addressed must be considered. An insigni- 
hcant Tamil newspaper situated at 
KM^n and haymg small drculation pub- 
article of 23rd October, 
lyol, militant and seditious words purportinir 
to exhort the reader-s to support the present 
political movement in India. Held, that 
the words though seditious and intended to 
inflame the readers did not come within the 
ambit of sec. 4 (1). (38 C. 302, Dist ) 10 
R- 165=137 I.C. 655=1932 R. 69 (S.B.) 

DiSAmOBATION OF CERTAIN GOVERNMENT 

Acts — attribution of base motive.— An 
article in a newspaper contained the follow- 
ing passages: What underlies this 

arrangement is, in the (language of) 
modern political dictionary "reprisal”. “The 
jails in India are not indeed heaven. The 
retaliatory measures of mediaevd sternness 
which exist are enough for the preservation 
of order and discipline”. Held, that the 
article, on a plain reading of it, was intend- 
ed to support a protest against the measure 
adopted by the Government; that the word 
reprisal denotes an act of retaliation for 
some mjury or attack, and that it was bor- 
rowed from International Law for describ- 
mg the relations between the Government 
and the people; and that the use of the 
word reprisal”, cannot be tdeen to tend to 
bring into hatred or contempt the Govern- 
ment established by law in British India, 
or to excite disaffection” towards the Gov- 
ernment and as such do not fall under 
sec. 4 (1) of the Press Act (1931), as 
amraded by sec. 16 of Act XXIII of 1932. 
Held, further, that the use of the word 
retalmtory in the second passage was only 
mtended to convey that the punishments 
provided by the jail Code were quite suffi- 
cient for subduing recalcitrant prisoners and 
for maintaining peace or orderliness, and 
that the writer was not ascribing any base 
motive to the Government, but only charac- 
terismg the jail measures as harsh and re- 
taliative. That the article read as a whole 
was not open to real objection; it only ex- 
pressed disapprobation of certain measures 
of the Government with a view to getting 
them altered by lawful means without ex- 
or attempting to excite hatred, con- 
and that it could nol 
indirectly to bring the Gov- 
^tied or contempt. 61 Cal. 
827—38 C.W.N. 674 (&.B.). 

abainst BsmsH Rule-Of 
fENCE. The accused was shown to have bj 



1149 


S. 4] The Press (Emergency Powers) Act (XXIII of 1931). 

(♦) to- prejudice recruiting of persons to serve in anv of His Maiestv's 

^ Provincial Government may, 'by notice m writing to the keener of such 

p^bng-press, statmg or descnbing the words, signs or visible representations 
which in Its opinion are of the nature described above,— ^^Presentations 

(i) where security has been deposited, declare such securitv nr an,, nnr 
tion thereof, to be forfeited to His Majesty, or ° 

to His MajSty,’^^ security has not been deposited, declare the press to be forfeited 

and may also declare all copies of such newspaper, book or other dorumpnt 
wherever found m Bntish India to be forfeited to His Majesty. 

historicarftS«rv"*-,^lT^i? egression of approval or administration made in a 
sub-section iinlpcc"^ Work shall be deeined to be of the nature described in this 
sub-section i^ess it has the tendency described in clause (o). . 

of the .^f~^0““ents expressing disapprobation of the measures 

out excitiniT ^ to obtain their alteration by lawful means with- 

be deeme/1^ h *0 excite hatred, contempt or disaffection shall not 

^ deemed to be of the nature describe d in clause (d) of this sub-section. 

, . leg. REF. 

4 has been re- 
li Explanation 1 and Explana- 

1932* sec 


meaw of a newspaper article incited the 
rte to deliver the country from foreign 
rondage and the oppression and humiliation 
of the cotmtry and the wrongs inflicted by 
torex^ rule were . ref erred to. ffeK that 
me article constructed an offence under the 
Press Act read wth Ordii^ce X of 1932. 
142 I.C. ^=34 Cr.L.J. 316 (F.B.). 

?,’'‘‘‘-l*s published in the Indiatt 
Daily Mail alleged that the Ordinances were 
applied ruthlessly and not reasonablj’’ ex- 
oessive sentences were passed, the way in 
which particular individuals W’cre picked 
out for punishment and the unanimity o£ 
the magistrates in inflicting heavy sentences 
showed that^ the Mo^Qlstrates were workUtg 
tn consultation and in co-operation with 
the executive, ^ the abuse of powers indicated 
a policy of vindictiveness and that the Gov- 
gnment should take steps against such abuse. 
Held, (t) that the general tendency of the 
articles was not to criticise the policy of the 
^vernment of India in promulgating the 
Ordinances, but to assert that the Local 
Government \pere deliberately abusing and 
misusing the powers conferred on them by 
the Ordinances; («) that there was no ex- 
ception in sec. 4 of the Press Act making 
truth mid public good an answer to a charge 
under the section; (m) that section made 
pimishabk, mt merely the creation of hatred 
or contempt but also the tendency of an 
article to create such feelings and the article 
in question had such a tendency; (w) that 
the question whether the articles tended 
to bring into hatred on contempt the adminis- 
tration of justice) ; ' (a) the sjpecial Courts 
under the Ordinance were acting in a judi- 
cial capacip; (b) the method of dealmg with 
persons charged under the Ordinances^ was 


part of the admmistration of justice in force 
in India; (c) the allegation of consultation 
and co-operation between the magistracy 
and the judiciary was such as to have a ten- 
dency to bring the admmistration of justice 
into contempt. 56 Bom. 472=33' Cr.L.J. 
749=34 Bom.L.R. 917=1932 Bom. 468. 

Attack on Police Officers as such.— 
Where there is an attack on the police as a 
* whole it may be said that there is an attack 
on a class or section of His Majesty's sub- 
jects witliin the meaning of sec. 4 (1) (c). 
149 LC. 370=35 Cr.L.J. 966=1934 Lah. 
219. The Jana sakti published an item of 
news to the effect that as soon as certain 
•Satyagrahis went to a Congress Office, a 
police inspector and six constables arrested 
them, took them to a village and used lathis 
on them as a result of which one was un- 
conscious and in a precarious condition. 
'Held, (t) that in the absence of any sug- 
gestion that the misconduct of the officer 
was approved of by the administration or 
was part of a deliberate policy of repres- 
sion, the words were not covered by cl. (d) 
(ii) that the police-officers on the one hand 
and Satyagrahis on the other could not be 
designated “different classes of His Ma- 
jesty’s subjects” and so the words did not 
fall under cl. (h). [3 Lah. 405 (S.B.), Ref.] 
138 I.C. 849=36 C.W.N. 962=1932 Cal. 
649. 

Article inciting Muslims to get rid of 
non-Muslim Government.— There is a 
good deal of distinction between a com- 
ment upon the measures of Government and 
asking that steps be taken to have them 
charged and an exhortation to people to run 
out tiie Government which has promulgated 
these measures. The one is iimocent and 
the other an offence. Where an article 
published by a Muslim went on to sa^ that 
the Mussalmans of India were allowing a 
non-Muslim Government to dominate them 
and were submitting to the irreligious laws 
made by that Governm'ent; that not taking 
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security shall, upon proof to the satisfaction of the Magistrate and subject to the 
provisions hereinbefore contained, be relumed to such person. 

14. Where any printing-press is, or any copies of any newspaper, book or 
other document are, declared forfeited to His Majesty 
Issue of search warrant section 4, section 6, section 8, section 10 or 

section 12, the Provincial Government may direct a Magistrate to issue a warrant 
empowering any police-officer, not below the rank of Sub-Inspector, to seize and 
detain any property ordered to be forfdted and to enter upon and search for 
such property in any premises — 

(i) Where any such properly may be or may be reasonably suspected to 

be, or 

(ii) where any copy of such newspaper, book or other document is kept 
for sale, distribution, publication or public exhibition or is reasonably suspected 
to be so kept. 


Unauthorised news-sheets and newspapers. 

15, (1) The Magistrate may, by order in writing and subject to such 

conditions as he may think fit to impose, authorise 
Autiiorisation of persons 2 ,ny person by name to publish a news-sheet, or to 
to publish news-sheets. news-sheets from time to time. 

(2) A copy of an order under sub-section (1) shall be furnished to the 
person thereby authorised. 

(3) The Magistrate may at any time revoke an order made by him under 
sub-section (1). 


Power to seize and des- 
troy unauthorised news- 
sheets and newspapers. 


16. (1) Any police-officer, or any other per- 

son empowered in this behalf by the Provincial 
Government, may seize any unauthorised news-sheet 
or unauthorised newspaper, wherever found. 


(2) Any Presidency . Magistrate, District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class may by warrant authorise any police- 
officer not below the rank of Sub-Inspector to enter upon and search any place 
where any stock of unauthorised news-sheets or unauthorised newspapers may 
b;e or may be reasonably suspected to be, and such police-officer may seize any 
documents found in such place which, in his opinion, are unauthorised news- 
sheets or unauthorised newspapers. 

(3) All documents seized under sub-section (1) shall be produced as soon 
as may be before a Presidency Magistrate, District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class, and all documents seized under sub- 
section (2) shall be produced as soon as may be before the Court of the Magistrate 
who issued the warrant. 


(4) If, in the opinion of such Magistrate or Court, any of such docu- 
ments are unauthorised news-sheets or unauthorised newspapers, the Magistrate 
or Court may cause them to be destroyed. If, in the opinion of such Magistrate 
or Court, any of such documents are not unauthorised news-sheets or unautho- 
rised newspapers, such Magistrate or Court shall dispose of them in die manner 
provided in sections 523, 524 and 525 of the Code of Criminal Procedure, 1898. 

17. (1) Where a Presidency Magistrate, District Magistrate or Sub- 


Sec. 16: Order or forfeiture made ex 
PARTE— V AL iDiTY. — ^Afl Order declaring the 
press to be forfeited to His Majesty' passed 
in the absence of the person who has the 
custody and the control of the press is in- 
valid. 60 Cal. 1103=37 C.W.N. R21=1933 
Cal. 792. 

Sec. 17: Search and seizure without 
SEARCH Warrant-Order of forfeiture— 


Validity. — ^Where the police-officer has not 
been armed for the purpose of seizing a 
press under sec. 17 with a search warrant 
the search and the seizure of the press are 
illegal and the Magistrate cannot make an 
order of forfeiture under sec. 17 (3). 60 
C. 1103=37 C.W.N. 821=1933 C. 792. See 
also notes under sec. 4. 
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Power to seize and for- 
feit undeclared presses 
producing unauthorised 
news-sheets and news- 
papers. 


cHvisional Magistrate has reason to believe that an 
unauthorised news-sheet or unauthorised newspaper 
is being produced from an undeclared press within 
the limits of his jurisdiction, he may by warrant 
authorise any police-officer not below the rank of 
Sub-Inspector to enter upon and search any place wherein such undeclared press 
may be or may be reasonably suspected to be, and if, in the opinion of such 
police-officer, any press found in such place is an undeclared press and is used 
to_ produce an unauthorised news-sheet or unauthorised newspaper, he may 
seize such press and any documents found in the place which in his opinion are 
imauthorised news-sheets or unauthorised newspapers. 

(2) The police-officer shall make a report of the search to the Court which 
issued the warrant and shall produce before such Court, as soon as may be, all 
property seized: 

Provided that where any press which has been seized cannot be readily 
removed, the police-officer may produce before the Court only such parts thereof 
as he may think fit. 

(3) If such Court, after such inquiry as it may deem requisite, is of 
opinion that a press seized under this section is an undeclared press which is 
used to produce an unauthorised news-sheet or unauthorised newspaper, it may, 
by order in writing, declare the press to be forfeited to His Majesty. If, after 
such inquiry, the Court is not of such opinion, it shall dispose of the press in 
the manner provided in sections 523, 524 and 525 of the Code of Criminal Pro- 
cedure, 1898. 

(4) The Court shall deal with documents produced before it under this 
section in the manner provided in sub-section (4) of section 16. 

18. (1) Whoever makes, ^[prints or otherwise produces], sells, distributes, 
publishes or publicly exhibits or keeps for sale, dis- 
tribution, or publication, any unauthorised news- 
sheet or newspaper, shall be punishable with imprison- 
ment which may extend to six months, or with fine, 


Penalty for disseminat- 
ing unauthorised news- 
sheets and newspapers. 


or with both. 


LEG. REF. 

1 Insetted by Ord, LII of 1942. 


Sec. 18: Forum. — ^There is no restriction 
in the provisions of the Act as to the Court 
by which offences under sec. 18 are triable. 
The maximum punishment under that sec- 
tion is 6 months and therefore any Magis- 
trate may try the offence. 1933 M.W.N. 
911. . 

Offence— What constitutes.— Where a 
pamphlet published and distributed by the 
accused, purporting to deal with the griev- 
ances of the poor Kisan labourers as against 
the rich zamindars, bankers and petty shop- 
keepers, exhorted the labourers to assemble 
in very large numbers to advocate reduction 
of rate of interest and of rents of houses 
and shops, heavy taxation of the rich, en- 
hancement of wages of all labourers and so 
on and it appeared that the assembly which 
was to meet would be so large as could not 
be controlled by the convener, and the feel- 
ings of the assembly would be inflamed by 
the pamphlet against the rich, and that 
thereby a breach of the peace was likely. 
Held, the pamphlet tended to create feel- 
ings of hatred and enmity between different 
classes of His Majesty's subjects, namely, 
between the rich and the poor, which were 
sufficiently well-defined and that it fell 


within the offence contemplated by sec, 18 of 
the Press Act (XXIII of 1931), read with 
secs. 15 and 16 {h) of the Criminal Law 
Amendment Act. 149 I.C. 710=35 Cr.L. 
J. 1000=1934 A. 717. The printer of a news- 
sheet cannot be said to make a news-sheet 
and so is not liable under sec. 18 (1). 1942 
Bom. 328=44 Bom.L.R. 799. A handbill 
or poster announcing that nearly KKW 
political prisoners are detained in India 
without trial can hardly be described as a 
newspaper or news-sheet, when this infor- 
mation has been in possession of the pub- 
lic for some time. Consequently an un- 
authorised issue of such a poster is not an 
offence under sec. 18. I.L.R. (1942) Lah. 
553 f= 44 P.L.R. 26=A.LR. 1942 Lah 203. 
See fl/ro-(1945) 1 M.L.J. 314. 

'Sec 18 (1): Unauthorised news-sheet 
—Painting Words “Boycott British 
Goods" on road— Offence.— “A view to 
cause loss” is, under sec. 3 (b) of Ordi- 
nance V of 1932 as amended by Ordinance 
VII of 1932, the essence of the offence of 
molestatipn but the words “Boycott British 
goods” cannot be supposed to incite the 
public to entertain the view to cause loss to 
the dealers in those goods and painting 
those words on the road does not amount to 
making an unauthorised news-sheet a§ defin- 
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(2) Notwithstanding anything contained in the Code of Criminal Proce- 
dure, 1898, any offence punishable under sub-section (1), and any abetment of 
any such offence, shall be cognizable. 

Special provisions relating to the seizure of certain documents. 

19. Where any newspaper, book or other document wherever made appears 

to the Provincial Government to contain any words. 
Power to declare certain signs or risible representations of the nature des- 
publications forfeited and ^ibed in section 4. sub-section (1), the Provindal 
for '^1 Government may, by notification in, &e Official 

Gazette, stating the grounds of its opinion, declare 
every copy of the issue, of the newspaper, and every copy of such book or other 
document to be forfeited to His Majesty, and thereupon any police-officer may 
seize the same wherever found in British India, and any Magistrate may by 
warrant authorise any police-officer not below the rank of Sub-Inspector to enter 
upon and search for the same in any premises where any copy of such issue or 
any such book or other document may be or may be reasonably suspected to be. 

20. The Chief Customs-officer or other officer authorised by the Provincial 

Government in this behalf may detain any pack^e 
Power to detain packages brought, whether by land, sea or air, into British 
containing certain publica- India which he suspects to contain any newspapers, 
British^india/”^^^^ ^ ^ books or other documents of the nature described in 

section 4, sub-section (1), and shall forthwith for- 
ward copies of any newspapers, books or other documents found therein to such 
officer as the Provincial Government may appoint in this behalf to be disposed 
of in such manner as the Provincial Government may direct. 

Prohibition of transmis- 21. No unauthorised news-sheet or unautho- 
documentsf^^ ^ ^’ised newspaper shall be transmitted by post. 

22. Any officer in charge of a post-office or authorised by the Post-Master 

... General in this behalf may detain any article other 

be^^^transmitted^b ^ letter or parcel in course of transmission by 

^ > P which he suspects to contain — 

(a) any newspaper, book or other document containing words, signs or 
visible representations of the nature described in section 4, sub-section (1), or 
(b ) any unauthorised news-sheet or unauthorised newspaper, 
and shall deliver all such articles to such officer as the Provincial Government 
may appoint in tliis behalf to be disposed of in such manner as the Provincial 
Government may direct. 

Pozvers of High Cotirt 

23. (1) The keeper of a printing-press who has been ordered to deposit 

. , security under sub-section (3) of section 3, or the 

Co^rtlo%Ta.sirie°ord£tf P^^isher of a newspaper who has ordered to 
forfeiture. deposit security under sub-section (3) of section 7, 

or any person having an interest in any property in 
respect of which an order of f orfeiture has been made under section 4, section 

sec. 2 (?>), and does not constitute an 
offence under sec, 18 (1) of the Press 
Emergency Powers Act. 140 I.C. 767=63 
M.L.J. ^)6. Sec also the following rul- 
ing^t under the Prevention of Molestation 
and Boycotting Ordinance V of 1932. 142 
T.C 180=34 Cr.L.J. 303=1933 P. 50; 140 
LC. 773=.y Cr.L.J. 96=1933 M. 147; 34 
Cr.L.J. 277=1933 M. 337=64 M.L.J, 351. 

As to sentence for a conviction under the 
section, sec 1934 A. 1031. Though an of- 
fence under sec. 18 is cognizable the power 
to arrest should be exercised with discre- 


tion and ought not to be made without 
necessitj'. I.L.R. (1942) Lah. 553=44 P. 
L.R. 26=1942 Lah, 203. 

Sec. 23: See 1941 N.L.J. 44 cited under 
sec. 30, infra. 

Onus — The onus of proof in the proceed- 
ings under sec, 23 is on the petitioners. 33 
Cr.L.J. 839=37 C.W.N. 104=1932 C 745 
(S.B,). 

Scope of inquiry.— Under the Act what the 
High Court; and indeed the Provincial Gov- 
ernment, is primarily concerned with is 
whether the words complained of have or 
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6, section 8, section 10 or section 19 may, within two months from the date of 
such order, apply to the High Court for the local area in which such order was 
made, to set aside such order, and the High Court shall decide if the newspaper, 
book or other document in respect of which the order was made did or did not 
contain any words, signs or visible representations of the nature described in 
section 4, sub-section (1). . 

(2) The keeper of a printing-press in respect of which an order of for- 
feiture has been made under sub-section (2) of section 12 on the ground that 
it has been used in contravention of sub-section (1) of that section may apply 
to such High Court to set aside the order on the ground that the press was not 
so used. 


24. Every such application shall be heard and determined by a special 

Hearing by Special Bench. Court com^sed of three Judges. 

or, where the High Court consists of less than three 

Judges, of all the Judges. 


have not the prohibited tendency and are of 
the prohibited nature. The Act does not 
require that it shall be proved that this is 
so. The words “whenever it appears to the 
Provincial Government” in secs. 3 (3), 4 
(1) and 7 (3) of the Act, have or are in- 
tended to have the same use and purpose. 
The essential condition of action under the 
Act is that the words complained of must 
have the prohibited tendency and be of the 
prohibited nature. It is the printing or 
publishing of the prohibited words which is 
the offence and the words must speak for 
themselves. In interpreting the meaning or 
the tendency of the words, the Judges should 
use their knowledge and experience of the 
habits and customs and thoughts of those 
upon whose acts they are called to sit m 
judgment. Indeed Sec. 114, Evidence Act 
permits a Judge to use his knowledge of 
human conduct and affairs having regard 
to time, place and circumstances in which 
the words were used. The general context 
in which the words are used can also be 
looked into. I.L.R. (1942) Kar. 127 — A. 
I.R. 1942 Sind 65 (S.B.). In dealing with 
notices issued by Government under secs. 3 
(3) and 7 (3) in respect of an offence 
alleged to fall within sec. 4 (1) (e)t the 
High Court is not much concerned with the 
promptness or lack of promptness with 
which Government took action. It is prin- 
cipally concerned with the nature of the 
words used in the newspaper. Nor is the 
question of the expediency of the action of 
Government a matter for the Court to con- 
sider. I.L.R. (1942) Kar. 127=A.I.R. 
1942 Sind 65 (S.B.). .... 

Secs. 23 and 7.-7High C:ourt has jurisdic- 
tion to stay execution of order sec. 7 pend- 
ing its decision on application under sec. 
23. A.I.R. 1944 Pesh. 36 (1). ' 

Secs. 23 (1) and 27— Rules under— 
Scope.— Per Davis, C.J . — ^The rules framed 
under sec. 27 by the Chief Court relating 
or pertaining to orders of forfeiture are not 
exhaustive and apply iwutatis mtifandis to 
orders for deposit of security falling within 
the first part of sec. 23 (1). I.L.R, (1942) 
Kar. 127=A.I.R. 1942 Smd 65 (S.B.). 

LtMiTATiON.— Applications under sec, 23 


being in the nature of the civil proceedings 
are treated as civil miscellaneous applica- 
tions. Therefore when the period of two 
months for applying under sec. 23 to set 
aside an order made under sec. 7 expires 
on a day when the High Court is closed so 
far as civil work is concerned, such appli- 
cation if made on the day when the High 
Court reopens will be deemed to have been 
I-C. 252=:A.I.R. 
1939 Pesh. 6. The word “order” in sec. 23 
contemplates the notified order. It must be 
read as being the notified order because 
there can be no forfeiture until the dcchra- 
non referred to in sec. 19 has been notified, 
ine period of limitation for an application 
under sec. 23 for setting aside the declara- 
tion of forfeiture made under sec. 19 there- 
fore begins to nin from the date of the 
notification of the order in the Official 
Gazette and not from the date on which the 
order IS passed. I.L.R. (1942) Mad. 9= 

Alad. 690 

=(1942) 2 M.L.J. 509 (S.B.). 

Order of Local (Government forfeiting 

SECURITY UNDER SEC. 4 (1) (t)— APPLICA- 

TION TO^ SET ASIDE— Considerations.— In an 
appheation to the High Court under sec. 23 
of the Indian Press (Emergency Powers) 
Act by the keeper of a press to set aside 
an order of the Local Government forfeit- 
ing his security on the ground that a letter 
of a newspaper printed 
at that press ^ contained words which “tend 
directly or indirectly to promote feelings 
of enmity or hatred between different 
classes of His ‘Majesty’s subjects’ within 
sec. 4 (1) (h) of the Act, the motive or 
intention of the applicant would apuear to 
bo mhil ad rem except in cases which fall 
within Explanation 4 of sec. 4 of the Act 
has to be considered is the effect 
likely to be produced upon persons who may 
be qxpecten to read the passaged in ques- 
tion, and for that purpose not only ought 
the article to be read as a whole, W under 
sec. 26 of the Act it is permissible for the 
Court to have regard to what is contained 
in other issues of the same publication with 
a view to ascertaining what. would be th:e 
probable effect of the* offending passages 
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25. (1) If it appears to the Special Bench on an application under sub- 

re- section (1) of section 23 that the words, signs or 

seSJgVde repres^tations contained in Ae newspaper, 

book or other document in respect of which the order 
in question was made v’ere no-t of the nature described in section 4 , sub-section 

(1), the Special Bench shall set aside the order. 

( 2 ) If it appears to the Special Bench on an application under sub- 
section ( 2 ) of section 23 that the printing-press was not used in contravention 
of sub-section fl) of section 12, it shall set aside the order of forfeiture. 

(3) Where there is a difference of opinion among the Judges forming 
the Special Bench, the decision shall be in accordance with the opinion pf the 
majorit\" Hf any) of those Judges, 

(4) Where there is no such mafority which concurs in setting aside the 
order in question, the order shall stand. 

26. On the hearing of an application under sub-section (1) of section 23 

_ . , ^ , with reference to any newspaper, any copy of such 

nmspaper published after the pommenc^ent of 
this Act may be given in evidence m aid of the proof 
of the nature or tendency of the words, signs or visible representations contain- 
ed in such newspaper, in respect of which the order was made. 


upon those persons who normally would see 
the articles that are published in the news- 
paper. The fact that the ofFendinaf passasres 
occur in a letter set out in the newspaper 
would make no difference. 13 Ranpr. 

36 Cr.L.T. 871=1935 Rang. 120 fS.B,). 
For a subiecl nation to prav to Sri Krishna 
on a “ Fanmashtami” day for attainment of 
oolitical^ freedom is not a thing which can 
be legitimately condemnfd. But for an in- 
nocent sentiment of such character expres- 
sions such as "uplifted hand of oppression,” 
"oppressed and humiliated India,” "India 
jiersccuted and under subjection” and "Pite- 
ous wail of a suffering neonle” will have no 
place and would be wholly inapposite. These 
expressions assume the presence of an 
agency which has^ opnressed and humiliated 
her. has uplifted its hand for oppressing her 
further, and has been persecuting her by 
keeping her under subjection and being 
heedless of the piteous wails of her suffer- 
ing people. The only agenc}' for which it 
js possible to behave in that wav is the Gov- 
ernment established by law, and the expres- 
sion.s, having been used with reference to 
it, obviously tend to bring it into hatred or 
contempt and are calculated to excite dis- 
affection towards it A.T.R. 1933 Cal. 278 
Cr.L.J. 316 (S.B.). 

fOWER— E xtent of. — ^T he 
High Court is given jurisdiction only to 
decide whether or not the matter published 
was of the nature described in sec. 4, sub- 
sec. fl). 29 N.L.R. 244=ri43 T C 119=: 

^ictiom’ (F-B.). The juris- 

mclion of the High Court under sec. 

Press (Emer^cy Powers) Act, is of ail 
extremely Imiited character and the Courts 

objectionable 
t®** «Mcemed with 
IS to find out whether the words used tend- 

« hatred 

pr contempt the Government or to excite 


disaffection towards the Government. If 
they do, then the petitioners are hit by 
Emererency Po'vers Ordinance; if they do 
not it is competent to the High Court to set 
aside the orders of the T-ocal Government. 
.33CrL.J. 839=.37 C.W.IsT. : llW=rA.T.R. 
1932 Cal 745 fS.B.)'. .9^^ also 1941 N.L. 
J. 44. 

Sec. 25: Scope— -Tf exhaustive.— Sec. 25 
is not exhaustive. Where the security de- 
manded by the Government under sec. 3 
(3) or sec. 7 f3) is in excess of what is 
permitted by law, the High Court can inter- 
fere under sec. 25. But sec. 25 does not 
empower the High Court to reduce the secu- 
rity when the same is within the statutory 
limits. The fact that the maximum secu- 
rity of Rs. 3,000' has been demanded from 
the same^ person in his capacity as printer 
and publisher, is a matter I for Government 
and not for the High Court. I.L.R. fl942) 
Kar. 127=A.I.R. 1942 Sind 65 (S.B.). 

^ 'Sec 26: Q)nstruction and scope. — Sec. 26 
IS merely an enabling section and is not ex- 
haustive. It merely permits the words to 
1^ considered in their general context. I. 
L.R. 0942) Kar, 127=A.I.R. 1942 Sind 
65 OS.B.). 

Secs. 26 and 27: Procedure— Evidence. — 
The method whereby a fact is or is not 
proved is a matter of procedural law. Sec. 
27 itself indicates the manner in which, 
apart from sec. 26, the tendency of the 
words complained of may be proved. It 
dbes not contemplate the examination or 
cross-exammation of witnesses. The proce- 
dure contemplated is the procedure of revi- 
ppn applications or references to the High 
Qjurt. But even in revision applications 
the Court may look at statements of fact 
t^tified to in affidavits. I.L.R. (1942) 
Kar 127=A.I.R1W2 Sind 65 (S.B.). 

and Tyahfi, //.—Sec. 26 is 
more than an enabling section per- 
mitting the words to be considered in their 
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27. Every High Court shall, as soon as conveniently may be, frame rules 

. TT. r' to regulate the procedure in the case of such appli- 
Procedure m High Court, nations, the amount of the costs thereof and execu- 
tion of orders passed thereon, and until such rules are framed the practice of 
such Court in proceedings other than suits and appeals shall apply, so far as may 
be practicable, to such applications. 

Supplemental. 

28. Every notice under this Act shall be sent to a Magistrate, who shall 

. . cause it to be sensed in the manner provided for the 

Sen’ice of notice^. service of summonses under the Code of Criminal 

Procedure. 1898: 

Provided that if service in such manner cannot hy the exercise of the 
due diligence be effected, the serving officer shall, ^^here the notice is directed 
to the keeper of a press, affix a copy thereof to some consnicuous part of the 
place where the press is situate, as described in the keeper's declaration under 
section 4 of the Press and Registration of Books Act, 1867, and where the notice 
is directed to the publisher of a newspaper, to some conspicuous part of the 
premises where the publication of such newspaper is conducted, as given in the 
publisher's declaration under section S of the said Act ; and thereupon the notice 
shall be deemed to have been duly served. 

29. Every warrant issued under this Act shall, "so far as it relates to a 

_ j - - search, be executed in the manner provided for the 

Conduc o scare es. execution of search warrants under the Code of 

Criminal Procedure, 1898. 

30. Every declaration of forfeiture purporting to be made under this Act 

shall, as against all persons, be conclusive evidence 
Jurisdiction barred. the . forfeiture therein referred to has taker 

place, and no proceeding purporting to be taken under this Act shall be called 
in question by any Court, except the High Court on anplication under section 
23, and no civil or criminal proceeding, except as provided by this Act, shall be 
instituted against any person for anything done or in good faith intended to be 
done under this Act, 


general context,^ It does not mean that the 
Court may consider no other evidence what- 
ever. There is nothing in sec. 26 or in any 
other section of the Act to suggest that, 
when forming its opinion under sec. 3 or 
under sec. 7, the Local Government is sub- 
ject to any limitations as to the evidence it 
may consider. When hearing an application 
made under sec. 23 (1), it is open to the 
High Court to consider evidence other than 
the words themselves or their context im- 
mediate or general, such as letters from 
aggrieved persons revealing the prohibited 
purpose of the articles published in a news- 
paper within sec, 4 (1) (e) relied on by 
the Provincial Government in support of the 
issue of notices by it under secs. 3 (3) and 
7 (3) of ffie Act. 1942 Sind 65. Per Davis, 
CJ . — ^There is nothing in the Act which 
precludes the Provincial Government from 
satisfying itself before taking action either 
under sec. 3 or sec. 7 of the Act, that the 
words complained of have in fact succeeded 
in their purpose, and that they have not 
merely the tendency to cause the harm which 
the Act seeks to avoid but they have caused 
that harm. This, however, is' more a mat- 
ter for the prudence and good conscience of 
Government than of law. The answer to 
the question whether the Provincial Govern- 


ment can lawfully supnort the notices issued 
bv it under secs. 3 (3) and 7 of the 
Act by the evidence of the aggrieved per- 
sons must be found in the Statute itself and 
not in the rules framed under sec. 27. I. 
L.R. ri942) Kar. 127=A.I.R. 1942 Sind 
65 (S.B.). 

Sec 27. — Rules framed under sec. 27 by 
the Giief Court of Sind are not exhaustive. 
1942 Sind 65 (S.B.). Rules framed by 
Sind Chief Court under sec. 27 do not neces- 
sarilv relate to notices issued by the Provin- 
cial ' Government. Thev relate to applica- 
tions made under sec. 23 by the printers and 
publishers. I. L.R. (1942) Kar. 127=1942 
Sind 65. 

SEa 27 AND R. 5: Applicatton to ret 

ASIDE FORFEITURE ORDER— AFFIDAVIT TO SUP- 
PORT. — ^Under R. 5 the applicant is entitled 
to support by statement of facts in affida- 
vits the grounds on which he relies for the 
order of forfeiture to be set aside. A.I.R. 
1942 Sind 65 (S.B.). 

Secs. 30 and 23: Scope and extent of 
jURTSDicrnoN OF High Court. — ^The Press 
(Emergency Powers) Act, 1931, deals with 
tibe exact scope of the powers of -supenn- 
tendehce which the High Court is to have 
m respect of these matters and consequently 
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(5) binds, keeps, carries or consigns for carriage any animal in such 
manner or position as to subject it to unnecessary pain or suffering, or 

(c) offers for sale or without reasonable cause has in his possession any 
live animal which is suffering pain by reason of mutilation, starvation, thirst, 
over-crowding or other ill-treatment, or 

(d) offers for sale anv dead animal or part of a dead animal which he has 
reason to believe has been killed in an unnecessarily cruel manner, or 

(e) without reasonable cause abandons any animal in circumstances which 
render it likely that it will suffer pain by reason of starvation or thirst, 

he shall be punished, in the case of a first offence, with fine which may 
extend to fifty rupees, or with imprisonment for a term which may extend to 
one month and, in the case of a second or subsequent offence committed within 
three years of the previous offence, with fine which may extend to one hundred 
rupees, or with imprisonment for a term which may extend to 'three months, or 
with both, 

3-A. (1) If any person overloads any animal, 
Penalty’ for overloading he shall be pimished with fine which may extend to 
animals. fifty rupees, or with imprisonment for a term which 

may extend to one month. 

(2) If the owner of any animal, or any person who, either as a trader, 
carrier or contractor or by virtue of his employment by a trader, carrier or con- 
tractor, is in possession of, or in control of the loading of, any animal, permits 
the overloading of such animal, he shall be punished with fine which may extend 
to one hundred rupees. 

4. (I) If any person performs upon any cow or other milch animal the 

. . operation called phooka or doom dev, or permits such 
practising operation to be performed upon any such animal in 
^ ^ his possession or under his control, he shall be 

punished with fine which may extend to five hundred rupees, or with imprisonment 
for a term which may extend to two years, or with both, and the animal on which 
the operation was performed shall be forfeited to Government : 

Provided that in the case of a second or subsequent conviction of a person 
under this section he shall be punished with fine which may extend to five hundred 
rupees and with imprisonmeni for a term which may extend to two years. 

(2) A Court may order payment out of any fine imposed under this 
section of amount not exceeding one-tenth of the fine to any person other than 
a police officer or officer of a society or institution concerned with the prevention 
of critelrii^ to animals who has given information leading to the conviction.] 


preliminaries required under secs. 1 and 2 
of the Act are not shown to have been made 
or done. These requirements are not neces- 
sary^ for determination of the case on the 
merits. The fact that the Local Govern- 
ment have not determined the maximum 
weight to he carried by animals, and that 
the District Magistrate’s orders have not 
been published in the Local Gazette cannot 
render the prosecution incompetent. L. 
W. 382=1938 M.W.N. 912=(1938) 2 M. 
L.J. 659. 

Scope of section.— 26 B. 609=4 Bom.L. 
K. W at p. 293. A torture of cows^ for 
getting "pire” dye in a place when the ani- 
mal .*& sufferings could be witnessed by per- 
sons from Ae streets falls within this 

C^W N ^332^"’’^*^* 

Animals 

Act (1849) 12 and 13 Vic., c. 92, sec. 12. 


.9^^ 41 Bom. 654=19 Bom.L.R. 524. 

Sec. 3, Cl. (c),^ee 24 C. 881=1 C.W. 
N. 640; 26 Bom. 609. There are two 
branches to sec. 6 of the Bengal Cruelty to 
Animals Act. The first makes punishable 
the offence of performing the operation of 
phooka on a milch animal and the second 
laj's a penalty upon the owner of an animal 
upon which the operation is performed. If 
an accused person who was charged only 
under the first br^ch is convicted under the 
second branch it is necessary in the interest 
of justice that he should he retried for the 
offence of which he has been convicted. 71 
C.LJ. 179=44 C.W.N. 398=A.I.R. 1940 
Cal. 32a 

Secs. 3 and 6: Applicability.— Working 
a lean pony and usinj? bridles with leather 
disc studded with nails deserves conviction 
under sec. 3 in preference to sec. 6. 3 
Bur.L.J, 155=1924 Rang. 373. 
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Penalty^ for killing ani- 
mals with unnecessary 
cruelty an^^where. 


5. If any person kills any animal in an un- 
necessarily cruel manner, he shall be punished with 
fine which may extend to two hundred rupees, or 
with imprisonment for a term which may extend to 
six months, or with both. 


^[5-A. If any person has in his possession the skin of a goat, and has 
reason to believe that the goat has been killed in an 
unnecessarily cruel manner,, he shall be punished with 
fine which may extend to one hundred rupees or with 
imprisonment which may extend to three months, or 
with both, and the skin shall be confiscated.] 


Penalty for being in pos- 
session of the skin of a 
goat killed with unneces- 
sary cruelty. 


"[5-B. 


Presumptions as to pos- 
session of the skin of a 
goat. 


If any person is charged with the offence of killing a goat contrary 
to the provisions of section 5. or with an offence punish- 
able under section S-A, and it is proved that such 
person had in his possession at the time the offence was 
alleged to have been committed, the skin of a goat with 
any part of the skin of the head attached thereto, it shall be presumed, until the 
contraiy be proved, that such goat was killed in an unnecessarily cruel manner, 
and that the person in possession of such skin had reason so to believe.] 

6. If an}?' person employs in any work or labour any animal which by 
reason of anv disease, infirmitv, wound, sore or other 

anSe an^mals7nfi?To? t ^ employed, or permits any ^ch 

labour. - animal m his possession or under his control to 

be so employed, he shall be punished with fine which 
may extend to one hundred rupeees. 

* ♦ 




]. 


^[6-A. For the purposes of sections 3-A and 6, an owner or other person 
in possession or control of, an animal shall be deemed 
Interpretation. . ^ ^ ^ h 2 cvQ permitted an offence if he has failed to exer- 
cise reasonable care and supervision with a view to the prevention of such 


LEG. REF. 

^Inserted by Act XIV of 1917, sec. 2. 

Sec. 6.— For Notifications appointing in- 
firmaries in — - . r , 

(i) BurmBr—See Burma Rules Manual, 
Ed. 1903, Vol. I. p. 69. 

(ii) The United Provinces of Agra and 
Oudh— 6"^^ U. P. Rules and Orders, Ed. 
1904, Part I, Vol. I, pp. 177-178. 

(f«) Punjab— Punjab list of local 
Rules and Orders.^ 

(iv) Bengal— Bengal Statutory Rules 
and Orders, Vol. II. 

(v) Bombay — See Bombay Rules and 

Orders, Vol. II. ^ ^ 

(vi) Central Provinces — See C, P. Local 
Rules and Orders. 

2 Sub-secs. (2) to (6) of sec. 6 omitted by 

Act XXV of 1938. ^ ^ 

3 Secs. 6-A 6-B and 6-C inserted by Act 
XXV of 1938. 


Secs. 5.— See 31 P.L.R. 1905=2 Cr.L. 
J. 187 (conviction after summary trial). 

Seg 6.— The word “permit*’ in sec. ^ 6 (1) 
implies knowledge of that which is per- 
mitted. 20 A. 186=18^ A.W.N. 20. 
Where a man takes all precautions to pre- 
vent the doing of an act and in spite of lus 
precautions such act is done it cannot be 


said that be has t>ermitted the doing of that 
act. 9 A.L.T. 262=14 I.C. 658; 13 Cr. 
L. T. 274. The word 'permits* does not in- 
volve any conscious act on the part of the 
person who is held to be liable under the 
section which aims not only at the liability 
of a person actually in charge of the animal 
but also aims at the person who owns it. 10 
P. 847=13 Pat.L.T. 44=1932 P. 65. There 
is nothing in sec. 6 (1) restricting the 
prosecution of either **the coachman or the 
ownef^*. The prosecution of both or one 
after another is not illegal. A conviction of 
one does not operate as a bar to the trial 
of the other. 15 Cr.L.T. 695=26 I.C. 143. 
See also 31 P.L.R. 1905=2 Cr.L.J. 187. 
Besides the punishment of the offender, the 
Prevention of Cruelty to Animals Act, con- 
templates two courses as affecting the 
animal. If it is incurable, it can be directed 
to be destroyed, otherwise it may be sent 
to an infirmary or to a pinjrapole* But 
where a Magistrate directs a bullock to be 
sent to the Grorakshan Sabha, it tantamounts 
to a confiscation of the animal which is not 
contemplated bv the Act. 1939 N.L.J. 356. 

Sentence. — Offences under sec. 6 are 
punishable with fine only. 3 Bur.L.J. 155 
=1924 R. 373. 
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offence, and, for the purposes of section 4, if he fails to prove that he has exer- 
cised such care and supervision. 

6-B. (1) The Provincial Government may, by general or special order, 
appoint infirmaries for the treatment and care of 
Treatment and care of animatfi in respect of which offences against this Act 

have been committed, and may authorise the detention 
therein of any animal pending its production before a Magistrate. 

(2) The Magistrate before whom a prosecution for an offence against 
this Act has been instituted may direct that the animal concerned shall be treated 
and cared for in an infirmary, until it is fit to perform its usual work or is other- 
wise fit for discharge, or that it shall be sent to a pinjrapole, or, if the Veterinary 
Officer in charge of the area in which the ammal is found or such other Veteri- 
nary Officer as may be authorised in this behalf by rules made under section IS 
certifies that it is incurable or cannot be removed without cruelty, that it shall 
be destroyed. 

fS) An animal sent for care and treatment to an infirmary shall not, 
unless the Magistrate directs that it shall be sent to a pinjrapole, or that it shah 
be destroyed, be released from such place except upon a certificate of its fitness 
for discharge issued by the Veterinary Officer in charge of the area in which the 
infirmary is situated or such other Veterinary Officer as may be authorised in 
this behalf by rules made under section 15. 

(4) The cost of transportiiig an mimal to an infirmary or pinjrapole, and 
of its maintenance and treatment in an infirmary, shall be payable by the owner 
of the animal in accordance wdth a scale of rates to be prescribed by the District 
Magistrate or, in Presidency-towns, by the Commissioner of Police: 

Provided that when the Magistrate so orders, on account of the poverty 
of the owner of the animal, no charge* shall be payable for the treatment of the 
animal. 


(5) If the owner refuses or neglects to pay such cost or to remove the 
animal within such time as a Magistrate may prescribe, the Ma^strate may direct 
that the animal be .sold and that the proceeds of the sale be applied to the payment 
of such cost. 

(6) The surplus, if any, of the proceeds of such sale shall, on applica1i(»i 
made by the owner witffin two months from the date of the sale, be paid to him. 

_ Penalty for baiting or in- 

citing animals to H9[ht. D-C. If any person— 


(a) incites any animal to fight, or 
ib) baits any animal, or 

(c) aids or abets any such incitement or baiting, 
he shall be punished with fine which may extend to fifty rupees. 

Exception . — ^Tt shall not be an offence under this section to incite animals 
to fight if such fighting is not likely to cause injury or suffering to such animals 
and all reasonable precautions are taken to prevent injury or suffering from 
being so caused.] 

7. If any person wilfully permits any animal of which he is the owner ^[or 
^ ^ is in charge] to go at large in any street while the 
permitting animal is affected with contagious or infectious 
large or *to^die public or without reasonable excuse permits any 

places. diseased^ or disabled animal of which he is the owner 

• u j ^ [or is in charge] to die in any street, he shall be 

punisnea with fine which mav extend to one hundr^ rupees, [where he is the 
owner of the animal, or to fifty rupees where be is in charge of, but not the 
owner of, the animal].^ s » , 


LEG. REF. 

* Inserted by Act XXV of 1938. 
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(1) If a police-officer, not below the rank of sub-inspector, has 
Special power of search beheye tlwt an office und» S. 5, in res- 

and seizure in respect of of a goat, is being or is about to be, or has been, 

certain oflFences. committed in any place, or that any person has in his 

possession the slan of a goat with any part of skin of 
the head attached thereto, he may enter and search such place or any place in 
which he has reason to believe any such skin to be, and may seize any such skin 
and any article or thing used or intended to be used in the commission of such 
ojffence. 


*[ (2) If a police officer, not below the rank of sub-inspector, or any per- 
son sj^cially authorised by the Provincial Government in this behalf has reason 
to believe, that phooka or doom dev has just been or is being performed on any 
animal within the limits of his jurisdiction, he may enter any place in which he 
^s reason to believe such animal to be, and may seize the animal and produce 
it for examination by the Veterinary Officer in charge of the area in which the 
animal is seized] 

8. (1) If a Magistrate of the first ®[or second class, Presidency Magis- 

Search-warrants trate,] Sub-divisional Magistrate, Commissioner of 

- . . \ . Police or District Superintendent of Police upon in- 

lormation in writing and after such inquiry as he thinks necessar}^ has reason 
to believe that an offence ^[against this Act] is being or is about to bei or h^ 
been committed in any place, he may either himself enter and search or by his 
warrant authorise any police-officer ^[not below the raiik of Sub-Inspector] to 
enter and search the place. 

(2) The provisions of the Code of Criminal Procedure, 1882, relating to 
searches under that Code shall, so far as those provisions can be made applica- 
ble, apply to search under sub-section (1) [or under S. 7-A]®. 

9. A prosecution for an offence against this Act 
Limitation for prosecu- shall not be instituted after the expiration of three 
tions. months from the date of the commission of the 

offence. 


10. (1) When any Magistrate, Commissioner of Police or District Super- 
Destruction of suffering Pendent of Police has reason to believe that an 
animals. offence against this Act has been committed in res- 

pect of any animal, he may direct the immediate 
destruction of the animal, if in his opinion, its suffierings are such as to render 
such a direction proper. 

®[(2) Any police officer above the rank of a constable who finds any 
animal so deceased, or so severely injured, or in such a physical condition that it 
cannot, in his opinion, be removed wthout cruelty may, if the owner is absent 
or refuses to consent to the destruction of the animal,, forthwith summon the 
Veterinary Officer in charge of the area in which the animal is found and, if the 
Veterinary Officer certifies that the animal is mortally injured, or so severely 
injured or in such ’a physical condition that its destruction is desirable, the 
police officer may, after obtaining orders from a Magistrate, destroy the animal 
or cause it to be destroyed.] 

11. Nothing in this Act shall render it an 
Saying with respect to offence to kill any animal in a manner required by 
religious rites and usages. rdipon or religious rites and usages .of any race, • 

sect, tribe or class. 


LEG. REF. 

iSec. 7-A inserted by Act XIV of 1917, 
sec. 3, 

a Sec. 7-A. cl. (2) added by Act XXV of 
1938. 


» Inserted by Act XXV of 1938 
^'^bstituted by Act XXV of 1938. 

« Added by Act XIV of 1917, sec. 4. ^ 

®Sec.' 10 (2) inserted by Act XXV of 
1938. 
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Provision supplementary 
to section 1, with respect to 
extent of Act 


OSence under section 
to be cognizable. 


12. Notvyithstanding anything in section 1, sections ^[4 and 13, sections 
9 and 10 and sections 6-A, 7-A, 8 and IS so far as 
they relate to offences ipder section 4] shall eictend 
to every local area in which any section of this Act 
constituting an offence is for the time bdng in force. 
*[13. Notwithstanding, an 3 rthing contained in 
the Code of Criminal Procedure, 1898, an offence 
punishable under section 4 shall be a cognizable 
offence within the meaning of that Code. 

14. Any police-officer above the rank of a constable or any per&on autho- 
P , , . rised by the Provincial Govemment in this behalf who 

for ° seizure reason to believe that an offence against this Act 

has been or is being committed in respect of any 
animal, may, if in his opinion the circumstances so require, sdze the animal 
and produce the same for examination by the nearest Ma^strate or by such 
Veterinary Officer as may be designated in this behalf by rules made under sec- 
tion 15; and such police officer or authorised person may, when seizing the 
animal, require the person in charge thereof to accompany it to the place of exami- 
nation. 


15. (1) The Provincial Government may, by notification in the official 

Pwer to make rules. ^‘te and subject to the condition of previous 

publication, make rules to carry out the purposes of 

this Act. 

(2) In particular, and without prejudice to the generality of the fore- 
going power, the Pronncial Government may make rules — 

(o) prescribing the maximum weight of loads to be carried or drawn by 
any animal; 

(6) prescribing conditions to prevent the overcrowding of animals; 

(c) prescribing the period duripg which, and the hours between which, 
buffaloes shall not be used for draught purposes ; 

(d) prescribing the purposes to winch fines realized under this Act may 
be applied, including such purposes as the maintenance of infirmaries, pinjra- 
poles, and veterinary hospitals ; 

(•e) prohibiting the use of any bit or harness involving cruelty; 

(/) requiring persons carrying on the business of a farrier to be licensed 
and registered; 


(ff) requiring persons ovming, or in charge of, premises in which ani- 
mals ^ are k^t or milked to register such premises, to comply with prescribed 
conditions as to the boundary walls or surroundings of sudh premises, to pemut 
ffieir iiupection for the purpose of ascertaining whether any offence ^;ainst sec- 
tion 4 is beinp;, or has been, committed therein, and to expose in such prenises 
copies of section 4 of this Act in a language or languages commonly understood 
m the locality; and 

(h) prescribing the manner in winch cattle may be impounded in any 


LEG. REF. 

» Substituted by Act XXV of 1938. 

* Secs. 13 to 17 added by ibid. See also 
Local Amendment by Mad. Act XX of 1942. 

4 - (1) Section 13 of the 
Prevention of Cnieltj^ to 
Animals Act, 1890 shall be 

Madras am- renumbered as sub-sec, ( 1 ) 
cndmcntofscc. of that section and in the 
13, Act Xi of sub-section as so renum- 
1890* bered, for the words and 

figure "under section 4”, the 
words "under this Act” shall 
be substituted. 


(2) After the sub-section as so re- 
numbered, the following sub-section shall be 
added, namely : — 

"(2) Any agent of the Society for the 
Prevention of Cruelty to Animus who is 
specially empowered by the Provincial Gov- 
ernment in that behalf may arrest without a 
w’arrant any person committing in his view 
any offence punishable under this Act; and 
the provisions of the Code of Criminal Pro- 
cedure, 1898, shall apply to an arrest made 
by such agent as if it had been effected by 
a Police officer” (Madras Act XX of 
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place appointed for the purpose, so as to secure the provision of adequate space, 
food and water. 

(3) If any person contravenes, or abets the contravention of, any rule 
made under this section, he shall be punished 'with fine which may extend to 
fifty rupees. 

16. Every person authorised by the Provincial 
Persons authorised under Government under section 14 shdl be deemed to be 
section 14 to be public ser- a public servant within the meaning of section 21 of 

the* Indian Penal Code. 

17. No suit, prosecution or other legal proceeding shall lie against any 
person who is, or who is deemed to be, a public ser- 
indemnity. within the meaning of section 21, of the Indian 

Penal Code, in respect of anything in good faitli done or intended to be done 
under this Act.] 


THE PREVENTION OF SEDITIOUS MEETINGS ACT (X OF 1911). 


Year. 

No. 

Short title. j 

[ Amendment. 

xgii 


I The Prevention of Seditious 

Rep. in part XII of ig 27 . 


^ X 

Meetings Act, igii. 


[22nd March, 1911. 

An Act to cofusfolidate and amend the law relating to the prevention of public meet- 
ings likely to promote sedition or to cause a disturbance of public tranquillity. 
Whereas it is expedient to consolidate and amend the law relating to the 
prevention of the public meetings likely to promote sedition or to cause a disturb- 
ance of public tranquillity ; It is hereby enacted as follows : — 

Short title and extent. (1) Act may be railed The PREVENTION 

OF Seditious Meetings Act, 1911. 

(2) It extends to the whole of British India, but shall have operation only 
in such Provinces^ or parts of Provinces as the * [Provincial Government] may 
from time to time notify in the Official Gazette. 

2. (1) The Provincial Grovemment may, 
Power of Provincial *[* * *1 by notification in the Official Gazette, 

Government to notify pro- declare the whole or any part of a Province, in which 
claimed areas. this Act is fpr the time time being in operation, to be 

a proclaimed area. 

(2) A notification made under sub-section (1) shall not remain in force 
for more than six months, but nothing in this sub-section shall be deemed to 
prevent the Provincial Government ®[* ♦ *] from making any further notifi- 
cations in respect of the same area from time to time as it may think fit. 

3. (1) In this Act, the expression ‘'public meet- 

Definition. ing’’ means a meeting which is open to the public or 

any class or portion of the public. 


LEG. REF. 

^Not yet brought into force in Madras 
Presidency. 

2 Substituted for ^Governor-General in 
Council’ by A.O., 1937. 

* Words 'with the previous sanction of the 
Governor-General in Council* omitted by 
A.O., 1937. 

Secs, 1 and 4.— 5*^^ 22' B, 152 at pp. 161, 


162; 19 C. 35 at pp. 44-45. Mere use of 
strong language is not a crime; but if the 
publication is of a character to excite con- 
tempt for the Government or the laws, to 
bring them into disrepute or to excite dis- 
affection, or disturb public peace, then the 
publication is punishable. 22 B. at p. 162. 
As to what is public peace, see 17 All. 1^- 
Skc. 6.— The word "promotion” ^implies 
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(2) A meeting may be a public meeting notwithstanding that it is hdd 
in a private place and notwithstanding that admission thereto may have been 
restricted by ticket or othervtise. 

4. (1) No public meeting for the furtherance or discussion of any subject 

likely to cause disturbance or public excitement, or 
Notice to be given of foj. ^jje exhibition or distribution of any writing or 
pu ic tnee mgs, printed matter relating to any such subject shall be 

held in any proclaimed area — 

(o) tmless written notice of the intention to hold such meeting and of 
the time and place of such meeting has been given to the District Magistrate or 
the Commissioner of Police, as the case may be, at least three days previously; 
or 

(b) unless permission to hold such meeting has been obtained in Writing 
from the District Ma^strate or the Commissioner of Police, as the case may be. 

(2) The District Magistrate or any Magistrate of the first class autho- 

, by the District Magistrate in this behalf may, 

to “ writing, depute one or more Police- 

officers, not being below the rank of head constable, 
or other persons, to attend any such meeting for the piurpose of causing a report 
to be taken of the proceedii^s, 

(3) Nothing in this section shall apply to any public meeting held under 

Exception. statutopr or other esqpress legal authority, or to 

public meetings convened by a sheriff, or to any public 
meetup or class of public meetings exempted for that purpose by the Provin- 
cial Government by general or special order. 

5. The District Magistrate or the Commissioner of Police, as the case 

_ , be, may at any time, by order in writing, of 

in«&« ^ forthwith be given, prohibit 

any public meeting in a proclaimed area, if, in his 
cpinion, such meeting is likdy to promote sedition or disaffectiem or to cause 
a disturbance pf the public tranquillity. 

6. (1) Any person concerned in the promotion or conduct of a public 

Penalties. meeting held in a proclaimed area contraiy to the pro- 

visions of section 4 shall be punished with imprison- 
ment for a term whiA may extend to six months, or vrith fine, or with both. 

(2) Any public meeting which has been prohibited under section 5 shall 
be deemed to be an unlawful assembly within the meaning of <^pter VIII of 
the Indian Penal Code and Chapter IX of the Code of Criminal Procedure, 1898. 

7. Whoever, in a proclaimed area, in a public place or a place of public 

Penaltv for Her « . f othervrise than at a public meeting held in 

speeches in public accordance Tirith, or exempted from, the provisions of 

. . . , , , section 4, without the permission in writing of the 

Magistrate <n the District or of the Commissiwier of Police, as the case may be, 
previously obt toned, delivers any lecture, address or speech on any subject likely 
di^urbance or public excitement to persons then present, may be arres- 
ea wimout warrant, and shall be punished vrith imprisonment for a term which 
may extend to six months, or 'wtith fine, or with both. 

8. No Court inferior to that of a Presidency Mj^strate or of a Magistrate 

Cognizance o£ offences. firs* class or Sub-divisional Magistrate shall try 

any offence against this Act. 

Repeals- * 9. [Repealed by Act XII of 1927.] 

cxistenM or oc- There is a distinction between promotion 
an^ there- and conduct of a public rneetii^. 25 Cr.L. 

IS actu^ly taking place J, 225=76 I.C. 689=1923 Lah. 342. 

« cannot be said to have been promoted. 
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The Prisoners* Act, 1900 , 

Repealed in part, Act VI of 1900 ; X of 1914 ; 
I of 1903 ; Amended, IV of 1908 , XXXVIII 
of 1920 , XVII uf 1923 and Ordinance XV 
of 1942 . 


Apr Act to consolidate the law relating to Prisoners confined by order of a Court 

Whereas it is expedient to consolidate the law 
Preamble. relating to prisoners confined b)’' order of a Court : It 

is hereby enacted as follows : — 

PARTI. 

Preliminary. 


Short title and extent. 


1. (1) This Act mav be called The Prisoners 
Act, 1900. 

(2) It extends to the whole of British India, inclusive .of British Balu- 
chistan, the Santhal Parganas and the Pargana of Spiti: [*]' 

(3) [* * . * *]i 

2, In this Act, unless there is anything repug- 
tiant in the subject or context,-. 

(а) "‘Court’" includes a Coroner and any officer lawfully exercising civil, 
criminal or revenue jurisdiction ; and 

(б) ""prison” includes any place which has been declared by the Pro- 
vincial Government, by general .or special order, to be a subsidiar}'- jail. 

PART II. 

General. 

3. The officer in charge of a prison shall receive and detain all persons 
duly committed to his custody, under this Act or 
otherwise, by any Court, according to the exigency 
of any writ, warrant .or order by which such person 
has been committed, or until such person is discharged 
or removed in due course of law. 

4. The officer in charge of a prison shall forthwith, after the execution 
of every such writ, order or warrant as aforesaid 
other than a warrant of commitment for trial, or 
after the discharge of the person committed thereby, 
return such writ, order, or warrant to the Court by 
which the same was i.ssued or made, together with a 


Officers in charge of 
prisons to detain persons 
duly committed to their 
custody. 


Office.rai in charge of 
prisons to return \vril.s, 
etc., after execution or 
discharge. 


LEG. REF. 
^ Rep, by Act X of 1914. 


Sec. 1 : Punjab Jail Rules — Under- 
trial* PRISONER— Detention— Interference 
BY Court when Justified.— When a person 
IS detained in prison he is of course subject 
to the provisions of the Prisons Act and 
the rules thereunder and if it is found that 
the action taken by the jail authorities is in 
conformity with the law the Court will have 
no power to interfere. But if it is found 
mat the action is not warranted by the 
Prisons Act or the rules thereunder tlic 
court has the power to issue directions re* 


garding the detention. The Court howeyer 
will be slow to interfere in matters of jail 
administration and. will do so when the 
action of the jail authorities is found to be 
clearly illegal or unjustifiable and inter- 
ference is necessary in the interests o.f 
justice. (50 Bom. 741, Ref.) 32 P.L.R. 
S8e=32 Cr.L.J. 988=133 I.C. 39=1931 
Lah. 562: See also 4 Lah*. 443; 1924 Lah. 
257. 

Sec. 2 ,— A lock-up is not a prison. LB.R. 
(1872-1892) 596 ; 2 A, 301. See also 1931 
Lah. 353. 

Sec 3.— 5ec4 N.W.P. 4. 
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certificate, endorsed thereon and signed by him, showing how the same has been 
executed, or why the person committed thereby has been discharged from cus- 
tody before the execution thereof. 

PART III. 

Prisoners in the Presidency-towns. 

5. Ever}* writ or warrant for the arrest of any person issued by the High 
Court in the exercise of its ordinary, extraordinary 
or other criminal jurisdiction shall be directed to and 
executed by a police-officer within the local limits of 
such jurisdiction. 

6. The Provincial Government may appoint 
officers who shall have authority to receive and de- 
tain prisoners committed to their custody under this 
part. 

Explanatiopi . — ^Any officer so appointed, by whatever designation he may 
be styled, is hereinafter referred to as ‘'the Superintendent*'. 

7. Where any person is sentenced by the High Court in the exercise of 

its original criminal jurisdiction to transportation or 
Delivery of persons sen- to death, the Court shall cause him to be delivered to 

tiie Superintendent ' together with its warrant, and 
death by High Court. be executed by the Superinten- 

dent, and returned by him to the High Court when executed. 

8 . 


Warrants, etc., to be 
directed to police-officers. 

Power for Provincial 
Governments to appoint 
Superintendents of Pre«;i- 
dency prisons. 


Where anv person is sentenced by the High Court in the exercise of 
its original criminal jurisdiction to imprisonment or 
penal servitude, the Court shall cause him to be 
delivered for intennediate custody to the Superinten- 
dent, and the transportation or penal servitude of 
such person shall be deemed to commence from such 


Deliviery of persons sen- 
tenced to" transportation or 
penal servitude by High 
Court. 


delivery. 

9. Where any person is committed by the High Court, whether in exew- 


execution of a decree u 
for contempt. 


lion of a Decree or for contempt of Court, or for 
any other cause, the Court shall cause him to be 
delivered to the Superintendent, together with its 
warrant of commitment. 


tenced by Presidenc) 
gistrates. 


10. Where any person is sentenced by a Presidency Ma^strate to impri- 
sonment, or is committed to prison for failure to tino. 
Deliver3' of persons sen- security to keep the peace, or to be of good behavi- 

t--. n j Ma. Magistrate shall cause him to be delivered to 

the Superintendent, 'together with his warrant. 

11 Even- person committed by a Magistrate or Justice of the peace, for 
^ ^ trial by the High Court in the exercise of its original 

Delivery of igersons ccwi- criminal jurisdiction shall be delivered to the Super- 
nutted for trial by High jntenjent, together with a warrant of commitment, 
Court Erecting file Superintendent to produce such ipersoii 

before the Court for trial; and the Superintendent shall, as s'fn as practi^ble, 
cause such person to be taken before the Court at 

together with the warrant of commitment, in order that he may be dealt with 

according to law, - 

Cwr t; ral 457=4 C W N 822: oust Presidency Magistrate’s jurisdiction. 

!>o%i C.W.N. 889. After an m- 

r W N 2W* quisition has been drawn up by a coroner 

Ivr RZiZ a^iiist a person and he has been committed 

Ibc 6 C.W.N. ‘2S4< 26 M. W. to prison, ^ 

Sbc. 11.— Corcmer’s commitment does not to release him on bail. (.Ibtd.) 
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12. The High Court may, pending the hearing, under S. 350 of the Code 

of Civ'il Procedure, of any application for a declara- 
Custody pending hearing tion of insolvency, cause the judgment-debtor con- 
t'y High Court under S. 3S0 cemed to be delivered to the Superintendent, subject 
dur?%f°apy4!iol to the provisions as to release on security of sec. 349 of 

solvency. the said Code, and the Superintendent shall detain the 

said judgment-debtor in safe custody until he is re- 
delivered to an officer of the High Court for the purpose of being taken before 
it in pursuance of its order, or until he is released in due course of law. 

13. ri) Every person arrested in pursuance of a writ, warrant, or order 

of the High Court in the exercise of its original civil 
Dclh ery of persons ar- jurisdiction, or in pursuance of a warrant of any 
rafu of Hv^irSurt Court established in a Presidency town under 

Court in Presidency"toT,\T[.^ ^^7 enactment for the time being in force, or 

in pursuance of a warrant issued under section 5, 
shall be brought without delay before the Court by which, or by a Judge of 
which, the writ, warrant, or order was issued, awarded, or made, or before a 
Judge thereof, if the said Court or a Judge thereof is then sitting for the exer- 
cise of original jurisdiction. 

(2) If the said Court, or a Judge thereof, is not then sitting for the 
exercise of original jurisdiction, such person arrested as aforesaid shall, unless 
a Judge of the said Court otherwise directs, be delivered to the superintendent 
for intermediate custody, and shall be brought before the said Court, or a Judge 
thereof, at the next sitting of the said Court, or of a Judge thereof, for the 
exercise of original jurisdiction in order that such person may be dealt with 
according to law; and the said Court or Judge shall have power to make or 
award all necessary orders or warrants for that purpose. 

PART IV. 


Prisoners outside the Presidency-towns. 


References in this Part 
to prisons, etc., to be con- 
strued as referring also to 
Reformatory Schools. 


14. In this Part all references to prisons or to 
imprisonment or confinement shall be construed as 
referring also t© Reformator}'’ Schools or to detention 
therein. 


Power for ofHccrs i-i- (U Officers in charge of prisons outside the 

charge of prisons to give Presidency towns may give effect to any sentence or 
effect to sentences of cer- order or warrant for the detention of any person passed 
tain Courts. _ issued— 

(a) by any Court or tribunal acting, whether within .or ' without British 
fodia, under the general or special authority of Her Majesty, or ^[of the Central 
Government, or of the Crown Representative, or of any Provincial Government, 
or of the Government of Burma] ; or 

(b) by any Court or tribunal in ^[any Indian State] — 

(i) If the presiding Judge, or if the Court or tribunal consists of two or 
more Judges, at least one of the Judges is an officer of the Crown] authorized* 
to sit as such Judge ^[by the State or the Ruler thereof], or by the ^[Central 
Governnient or the Crown Representative], and 

(ii) if the reception, detention or imprisonment ®[ * ^ * * ], in any 
province of British India, of persons sentenced by any such Court or tribunal, 
has been authorised by general or special order by * * '" * ] the 
Provincial Government >=»***]; qi- 

. (^) by any otlier Court or tribunal in ^[aiiy Indian State] with the 
previous sanction ♦ * * * j Provincial Government in the case 

of each such sentence, order or warrant. 

Provided that effect shall not b e given to any sentence or order or 

legTref! 

^Substituted by A.O., 1937. 


^Omitted by ibid. 
“Inserted by ibid. 
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warrant for detention passed or issued by any G)urt or tribunal in Burma with- 
out the previous sanction of the Provincial Government concerned]. 

(2) Where a Court or tribunal of such a ^ [Ruler] or State has passed 
a sentence which cannot be executed without the concurrence of an officer of the 
^[Crown], and such sentence has been considered on the merits and confirmed 
by any such officer specially authorised in that behalf, such sentence, and any 
order or warrant issued in pursuance thereof, shall be deemed to be the sentence, 
order or warrant of a Court or tribunal acting under the aulhoritj^ of the ^ f Central 
Government or the Crown Representative]. 

16. A warrant under the official signature of an officer of such Court or 
tribunal as is referred to in section IS shall be suffi- 
cient authority for holding any person in confinement, 
or for sending any person for transportation, in 
pursuance .of tiie sentence passed upon him. 

officer in charge of a prison doubts the legality of a 
w’arrant or order sent to him for execution under 
this Part, or the competency of the person whose 
.official seal or signature is affixed thereto to pass the 
sentence and issue the warrant or order, he shall 
refer the matter to the Provincial Government, by 
whose order on the case he and all other public offi- 
cers shall be guided as to the future disposal of the prisoner. 

(2) Pending a reference made under sub-section (1), the prisoner shall 
be detained in such manner and with such restrictions or mitigations, as may be 
specified in the warrant or order. 

Execution in British India 18, (1) Where a British Court, exercising, in 

of certain capital sentences or with respect to territory beyond the limits of 
not ordinarily executable British India, jurisdiction which the ^[Crown] has in 
® such territory, — 

(a) has sentenced any person to death, and 

^ (b) ^ing of opinion that such sentence should, by reason of there being 

in such territory no secure place for the confinement of such person, or no suit- 
able appliances for his execution in a decent and humane manner, be executed 
m British India, has issued its warrant for the execution of such sentence to the 
officer in charge of a prison in British India, such officer* shall, on receipt of the 
warrant,^ cause the execution to be carried out at such place as may be prescrib- 
ed therein in the same manner, and subject to the same conditions, in all respects 
as if it were a warrant duly issued under the provisions of section 381 of the 
Code of Criminal Procedure, 1898. 

(2) The prisons of which the officers in charge are to execute sentences 
^der any such warrants as aforesaid shall ^fin each Province be such as the 
Provincial Government], may, by general or special order, direct. 

(3) A Court shall be deemed to be a British Court for the purposes .of 
this section if the presiding Judge, or, if the Court consists of two or more 
Judges, at least one of the Judges, is an officer of the Crown] authorised to 
act as such Judge ^[by any Indian State or the Ruler thereof or the Central 
Government or the Crown Representative] : 

Provided that etery warrant issued under this sub-section by any such 
tnbunal shall, if the tribunal consists of more than one Judge, be signed by a 
Judge who is an officer of the Crown] authorised as aforesaid. 


Warrant of officer of 
such Court to be sufficient 
autliority. 


17. (1) Where an 

Procedure where officer 
in charge of prison doubts 
the legality of warrant sent 
to him for execution under 
this part. 


LEG. REF. 

1 Substituted by A.O., 1937. 
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PART V. 

Persons under sentence of Penal Servitude. 

19. (1) Every person under sentence , of penal servitude may be confined 
in such prison within ^[the Province! as the Provin- 
Persons under sentence Government by general order, directs, and may. 

te confined, be kept to hard labour, and, until 

he can conveniently be removed to such prison, be 
imprisoned, with or without hard labour, and dealt with in all other respects as 
persons under sentence of rigorous imprisonment may, for the time being, by 
law be dealt with. 

(2) The time of such intermediate imprisonment, and the time of removal 
from one prison to another, shall be taken and reckoned in discharge or part 
discharge of the term of the sentence. 

20. Eveiy enactment now in force in British 
Enactments respecting India- with respect to persons under sentence of 
persons under sentence of transportation, or under sentence of imprisonment 

plied to persons under sen- Act, be construed to ^pply to persons under . 

tence of penal servitude. sentence of penal servitude. 

*[21. (1) The Provincial Government may grant to any person under 
sentence of penal servitude a licence to be at large 
within such part of the Province and during such 
penal servitude. portion of his term of penal servitude as may be 

specified in the licence and upon such conditions as 
the ^[Provincial Government] may by general or special order prescribe. 

(2) The Provincial Government may revoke* or, subject to such conditions, 
alter any licence granted under sub-section (1).] 

22. So long as any licence granted under section 21, sub-section (1), con- 

Licensee lo be allowed to unrevoked, the licensee shaU not 

ffo at large. he liable to impnsonment or penal servitude by rea- 

son of his sentence, but shall be allowed to go and 
remain at large according to the terms of the licence. 

23. In case of the revocation of any such licence as aforesaid, any Secre- 

^ . r . ISLr}' to the Provincial Government may, by order 

wSrSemvier ^ 7 |ting, s^ify to any Justice of the Pe^c or 

Magistrate that the licence has been revoked, and 
require him to issue a warrant for the arrest of the licensee, and such Justice or 
Magistrate shall issue his warrant accordingly. 

24. A warrant issued under section 23 may be executed by any officer to 

whom it is directed or delivered for that purpose in 

Execution 01 Matrant. 

force in any place within British India as if it had been originally issued or 
subsequently endorsed by the Justice of the Peace or Magistrate or other autho- 
rity having jurisdiction in the place where it is executed, 

25. (1) When the licensee for whose arrest a warrant has been issued 

under section 23 is arrested thereunder, he shall be 
Licensee when arrested brought as soon as conveniently may be, before the 
to be brought up tor recom- Justice or Ma^strate by whom the warrant was 
nutmen , ^ issued, or before some other Justice or Magistrate of 

the same place, oi- before a Justice or Ma^strate having jurisdiction in the 
district in which the licensee has been arrested. 

(2) Such Justice or Magistrate as aforesaid shall thereupon make out a 
warrant under his hand and seal for the re-commitment of the licensee to the 
prison from which he was released under the licence. 


LEG. REF. . 2 Substiluted by Act XXXVIII of 1920. 

Substituted by A.O., 1937. 


Apprehension of convict 
where licence revoked. 


Licensee when arrested 
to be brought up for recom- 
mitment. 
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References in this Part 
to persons, etc., to be con- 
strued as referring also to 
Reformatorj’ Schools. 


Removal of prisoners. 


26. When a warrant has been issued under section 25, sub-section (2), the 
liccnsee shall be recommitted accordingly, and shall 
thereupon be liable to be kept in penal servitude for 
such further term as, with the time during which he may have been imprisoned 
under the original sentence and the time during which he may have been at large 
under an unrevoked licence, is equal to the term mentioned in the original 
sentence. 

Penalty for bpach of 27. If a licence is granted under section 21 upon 
condition of the licence. any condition specified therein, and the licensee— 

(а) violates any condition so specified: or 

(б) goes be 3 »'ond the limits so specified; or 

(0 knowing of the revocation of the licence, neglects forthwith to sur- 
render himself, or conceals himself, or endeavours, to avoid arrest : 

he shall be liable, upon conviction, to be sentenced to penal servitude for 
a term not exceeding the full term of penal servitude mentioned in the original 
sentence, 

PART VI. 

Removal of Prisoners. 

28. In this Part, all references to prisons or to 
imprisonment or confinement shall be construed as 
referring also to Reformator}' Schools or to detention 
therein. 

^29. (1) The ^fProvincial Government] may 
by general or special order, provide for the removal 
of any prisoner confined in a prison — 

(a) under sentence of death, or 

(b) under, or in lieu of, a sentoice of imprisonment or transportation, or 

(c) in default of payment of a fine, or 

(d) in default of giving s^'curity for keeping the peace, or for maintain- 
ing good behaviour, to any othi.r prison in ®[the Province, or with the consent 
of the Provincial Government concerned, to any prison in any other Province]. 

(2) *[ Subject to the orders, and under the control, of the Provincial 
Government] the Inspector-General of Prisons may, in like manner, provide for 
the removal of any prisoner confined as aforesaid in a prison in the Province to 
any other prison in the Province 3|- j 

30. (1) Where it appears to the Provincial Government that any person 

T . 1 4 .^ detained or imprisoned under any order or sentence 

be dedWh®®"'” any Court is of unsound mind, the Provincial 

Government may, by a warrant setting' forth the 
groundts of belief that the person is of unsound mind, order his removal to a 
Lunatic Asylum or other place of safe custody within the Province, there to be 
kept and treated, as the Provincial Government directs during the remainder of 
the term for which he has been ordered or sentenced to be detained or imprison-^ 
ed, or, if on the expiration of that term it is certified by a medical officer that it 
is necessary for the safety of the prisoner or others that he should be further 
detained under medical care or treatment, then until he is discharged according 
to law.‘ 

(2) Where it appears to the Provincial Government that the prisoner has 
become of sound mind, the Provincial Government shall, by a warrant directed 


I^G. REF. 

1 Substituted by Act I of 1903, sec. 3. 

Amendment of section 29 (1) Act III of 
1900:— -2 For so long as this Ordinance 
(XV of 1942) remains in force sub-sec. (1) 
of sec. 29 of the Prisoners Act 1900, shall 
have effect as if at the end of the sub- 
section the following words were nddcd. 
namely 


“or, with the consent of the Crown Repre- 
sentative, to any prison maintained by him 
or under his authority' in any part of India”. 
(Ordinance XV of 1942 see 2). 

(Ordinance XV of 1942, sec. 2). 

3 The words “or, in the case of a prisoner 
prison in Berar” which were inser- 
ted by Act XVTT of 1923, have been omitted 
by A.O., 1937. 
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to the person having cliarge of the prisoner, if still liable to be kept in custody, 
remand him to the priscai from which he was removed, or to another prison within 
the province, or, if the prisoner is no longer liable to be kept in custody, order 
him to be discharged. 

(3) The provisions of section 9 of the Lunatic Asylum Act, 1858,^ shall 
apply to every person confined in a Lunatic Asylum under sub-section (1) after 
the expiration of the teim for which he was ordered or sentenced to be detained 
or imprisoned; and the time during which a prisoner is confined in a Lunatic 
Asylum under that sub-section shall be reckoned as part of the term of deten- 
tion or imprisonment which he may have been ordered or sentenced by the Court 
to undergo. 

*[(4) In any case in which the Provincial Government is competent 
under sub-section (1) to order the removal of a prisoner to a lunatic asylum or 
other place of safe custody within the Province, the Provincial Government may 
order his removal to any such asylum or place within any other Province or within 
®[any Indian State] by agreement vrith the Provincial Government of such other 
Prorince or with such ®[State or the ruler thereof], as the case may be and the 
prorisions of this section respecting the custody, detention, remand and discharge 
of a prisoner removed under sub-section (1) shall, so far as they can be made 
applicable, apply to a prisoner removed under this sub-section.] 

31. [Renuyval of prisoners from territories under one Local Government 
to territories under another.] Repealed by Act 1 of 1903. 

PART VII. 


.Persons under sentence of Transportation. 

*32. (1) The '‘[Provincial Government] may appoint places® within *[the 
Prorince] to which persons under sentence of trans- 
Appomtmcnt of places potation shall be sent; and the Provincial Govern- 

ment, or some officer duly authorised- in this behalf* 
by the Provincial Government, shall give orders for 
the removal of such persons to the places so appoint- 
ed, except when sentence of transportation is passed 
on a person already undergoing transportation under a sentence previously passed 
for another offence. 


for confinement of persons 
under sentence of trans- 
portation and removal 
thereto. 


^[(2) In any case in which the Provincial Government is competent under 
sub-section (1) to appoint places within the Provinces and to order the removal’ 
thereto of persons under sentence of transportation, the Provincial Government 
may appoint such places in any other Province by agreement with the Provin- 
cial Government of that Province and may by like agreement give orders or duly 
authorize some officer to give orders for the removal thereto of such persons.;] * 


LEG. REF. 

^Sce Act XXXVI of 1858. 

® Sub-sec. (4) was substituted hv Act 
XXXVIII of 1920. 

® Substituted by A.O.. 1937. 

4. The section was re-numbered as 32 (1) 
and sub-sec. (2) added by Act XXXVIII 
of 19^. The words **the province” within 
brackets in sub-sec. (1) were substituted bv 
the same Act. 

Substituted by A.O.. 1937, for the words 
‘Local Government” which had been sub- 
• stituted by Act XXXVIII of 1920, for the 
words ‘Governor-General in Council/ 

«For notification appointing the Central 
Jails at Eajamwidry, Vellore Salem, Tru 
ckinopoly, Coinibatore and Catnnanore and 
the District Jails at Mangalore atid Paum- 
hen and the Madras Penitentiary as places 


to which prisoners sentenced to transpor- 
tation may be sent, see Gazette of India 1900, 
Part I, p. 7- For similar Notifications as to 
Yerrazi^ada Central Jails, Bombay, sec 
Gazette of India. 1873, Part I, p. 732; for 
Raipitr Jail Gasette, 1891., Part I, p. 185; 
Delhi and Multan Gasette, 1889, Part I, 
p. 339; Benares, Ahmedahad, Farrukbad, 
Agra and Bareilly Jails Gasette, 1893, Part L 
p, 2; Lucknow Gasette, 1893, Part I, p. 171; 
tor Mnntgommy Central Jnil G*C e, 1894, 
Part 1, p. 180; for Umbala and Rawalpindi 
Gazette, 1895, Part I. p. 133; for Jails in 
Rangoon, Mottlmein, Bassein Mandate^ 
Insein and Thayet Myo Gazette^ 1897, Part 
I, p. 320. All these notifications under Act 
V of 1871 are still kept in force by sec. 24' 
of the General Qauses Act, X of 1897. 
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Release on recognizance 
by order of High Court, 
of prisoner recommended 
for pardon. 

recognizance. 


PART VIIL 
Discharge of Prisoners. 

33. Any Court ^ [which is a High Court for the 
purposes of the Grovemment of India Act, 1935], 
may, in any case in which it has recommended to 
Her Majesty the granting of a free pardon to any 
prisoner, permit him to be at liberty on his own 

PART IX. 

Provisions for requiring the attendance of Prisoners and obtaining 

their evidence. 

Attendance of Primiers in Ccurt, 

References in this Part "Psirt, all references to prisons or to 

to prisons, etc., to be con- imprisonment or confinement shall be construed as 
strued as ref OTing also to referring also to Reformatory Schools or to detention 
Reformatory Schools. therein 

35, Subject to the provisions of section 39, any Civil Court may, if it 
r r- M thinks that the evidence of any person confined in any 

wnthin the local limits of its appellate jurisdic- 
sMw to CTidcncl ^ tion, if it is a High Court, or if it is not a High Court 

then within the local limits of the appellate jurisdic- 
tion of the High Court to which it is subordinate, is material in any matter 
pending before it, make an order in the form set forth in the first schedule, 
directed to the officer in charge of the prison. 

District Judge in certain 35 ^ H) Where an order under section 35 is 

S 35 ®" pending- 

(a) in a Court subordinate to the District Judge, or 

(b) in a Court of Small Causes outside a Presidency-towm, 

it shall not be forwarded to the officer to whom it is directed, or acted upon 
by him, until it has been submitted to, and countersigned by,— 

(1) the District Judge to which the Court is subordinate, or 

(ii) the District Judge within the local limits of tvhose jurisdiction the 
Court of Small Causes is stuate. , 

(2) Every order submitted to the Kstnet Judge under sub-section (1) 
eViall be accompanied by a statement under the hand of the Judge of the subor- 
dinate Court or Court of Small Causes, as the case may be, of the facts which, 

• in his opinion, render the order necessary, and the District Judge may. after 
considering such statement, decline to countersign the order. 

37. Subject to the provisions of section 39 any Criminal Court may, if it 
thinVs that the evidence of any person confined in 

Power for certain Crimi- any prison udtliin the local limits of its appellate 
nal Courts to reqmre attra- jurisdiction, if it is a High Court, or if it is not a 
dance of prisoner to give 0,^^, then within the local limits of the appel- 

late jurisdiction .of the High Court to which it is 
* ■ subordinate, is material in any matter pending before 


LEG. REF. 

’ Substituted bj’ A.O., 1937. 


Sec 35 .— There is no doubt that “a person 
confined to any prison" referred to in sec. 
35 is a person who has been so^ confined by 
an order of the Court; the section does not 
apply to a person confined under an execu- 
tive order under the Defence of India 
Rules, 1939. The movements of a person 
detained under the Defence of India Rules 
cannot be regulated by a Court or law 
Ctj. C. M..T -148 


under sec. 35, and a Court has therefore no 
jurisdiction to make an order under sec. 35 
for production of such a person to give evi- 
dence in a case before it. 45 Bom.L.R. 
422=A.].R. 1943 Bom. 226. 

Sec. 36.’-See 13 W.R. 278; 5 B.L.R. 
215 (as to power of Provincial Small Cause 
C^urt Judge to require attendance of pri- 
soners). 

Sec. 37.--^ee 1 Weir 866 ; Rat 66 , 776; 
19 B. 195, 
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Process served to be 
Iransmitted at prisoner’s 
request. 


45. Where it appears to a High Court that the e\ddence of a person confi- 

ned in a prison beyond the local limits of its appellate 
Commissions for exami- jurisdiction is material in any civil matter pending 

nation of prisoners, bo^ond before it or before any Court subordinate to it, the 
limits of apellate jurisdic- Qjurt may, if it thinks fit, issue a commission, 

lion of High Court. provisions of the Code of Civil Procedure 

for the examination of the person in the^rison in which he is confined. 

46. Every commission for the examination of a person issued under sec- 

tion 44 or section 45 shall be directed to the District 
Commission how to be Judge within the local limits of whose jurisdiction the 
directed. prison in which the person is confined is situate, and 

the District Judge shall commit the execution of the commission to the officer in 
charge of the prison, or to such other person as he may think fit. 

Service of Process on Prisoners. 

47. When any process directed to any person confined in any prison is 

issued from any Criminal or Revenue Court, it may 
Process how served on be served by exhibiting to the officer in charge of 
prisoner.*. the prison the original of the process, and depositing 

with him a copy thereof. 

48. (1) Every officer in charge of a prison upon whom service is made 

under section 47 shall, as soon as may be, cause the 
Process served to copy of the process deposited with him to be shown 
r^est*^° ** prisoners explained to the person to whom it is directed. 

and shall thereupon endorse upon the process, and 
sign a certificate to the effect that such person as aforesaid is confined in the 
prison under his charge, and has been shown and had explained to him a copy of 
the process. 

(2) Such certificate as aforesaid shall be prima facie- evidence of the 
service of the process, and, if the person to whom the process is directed requests 
that the copy shown and explained to him be sent to any other person, and pro- 
vides the cost of sending it by post, the cfficer in change of the prison shall cause 
it to be so sent. 

Miseellaneous. 

49. (1) For the purposes of this Part, the Courts of Small Causes estab- 

lished in the Presidency-towns and the Courts of 
Application of Part in • Presidenc)' Magistrates shall be deemed to be subordi- 
certain ca.ses. nate to the High Court of Judicature at Fort William. 

Madras, or Bombay, as the case may be. 

(2) & (3) H * * * * * » ] 

50. No order in any civil matter shall be made by a Court under any .of the 

Deposit of costs. provisions of this Part until the amount of the 

. j ^ ... . „ charges of the execution of. such order fto 

be detennmed by the (^urt) is deposited in such Court ; 

t application for such order, it appears to the 

court to which the application is made that the applicant has not .sufficient means 
o meet the said costs and charges, the Court may pay the same out of any fund 
applicable to the contingent expenses of such Court, and every sum so expended 
may be recovered by the ‘[Provincial Government] from anv person ordered bv 

ci^CirilProcSur?’”''’ rkoverable under the 


Application of Part in 
certain cases. 

(2) & (3) H 


LEG, REF. 

Sub-Mcs. (2) and (3) repealed by Lower 
Buipi Courts Act (VI of 19001 sec 48 

s Substituted by AO., 1937. 


Sac. 45.— 2 All. 301. 

Sec. 47.-^9ee 1894 A.W.N. 176. 

. ■48.— Jailor’s signature to be taken 

V^aal notice of by Court 4 B.L.R. (O. 
^ 51 . 
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Power to make rules 5L (1) The Provincial Government ^[* 
under this Part. * *], niay make rules— 

(a) for regulating the escort of prisoners to and from Courts in which 
their attendance is required; and for their custody during the period of such 
attendance; . . 

(&) for regulating the amount to be allowed for the costs and charges of 
such escort ; and 

the guidance of officers in all other matters connected with the 
enforcement of this Part. 

(2) All rules made under sub-section (1) shall be published in the Official 
Gazette, ^ *5* ], and shall, from the date of such publica- 

tion, have the same force, as if enacted by this Act. 

Power to declare who 52. The Provincial Govermnent may declare 

shall be deemed officer in ivhat officer shall, for the purposes of this Part, be 
charge of prison. deemed to be the officer in charge of a prison. 

53. [Repealed bv Act X of 1914.] 

THE FIRST SCHEDULE. 

{See Sections 35 and 37.) 

Court of 

To the officer iii charge of the (state mme of prison). 

You are hereby required to produce . now a prisoner in 

under safe and sure conduct before the Court of at 

on the day of next by of the clock in the forenoon of 

the same day, there to give evidence in a matter now pending before the said Court and after 
me said then and there given his evidence before the said Court or! thei said 

Court has dispensed with his further attendance, caused him to be conve 3 *ed tinder safe and 
sure conduct back to the said prison. 

The day of A^. 

(Countersigned) C.D. 

THE SECOND SCHEDULE. 

(See Section 37.) 

Court of 

To the officer in charge of the (state mme of t^ison). 

You are hereby required to produce now a prisoner in 

under safe and sure conduct before the Court of at on the 

day next by of the clock in the forenoon of the same 

day, there to answer a charge now pending before the said Court, and, after such charge 
has been disposed of, or the said Court has dispensed with his further attendance, cause 
him to be conveyed under safe and sure conduct back to the said prison. 

The day of 

A.B. 

(Countersigned) C.D. 

THE THIRD SCHEDULE. 

(Repeated by Act X of 1914.) 

RULES MADE BY THE (K)VERNOR-GENERAL IN COUNCIL. 

General Rules and Orders made under General Acts of tJi^e Govcrnor^General 
in Council (Vol III, Ed. 1907, pp. 1710—12) . 

. Section 19 of Prisoners Act, 1871 (V of 1871), Applied to offences under the Penal 
Code mentioned in Sch. II, Act XI of 1872; No. 158, dated the 12th August, 1872. [5*5^ 
Gazette of India, W2, Pt. I, p. 780.] 

Barracks at Port Blair declared to be prisons for convicts sentenced to penal servi- 
tude No. 858, dated the 29th May, 1871. Gazette of India, 1871, Pt. I, p. 410.] 

COKTFINEMENT OF CONVICTS SENTENCED TO PENAL SERVITUDE. 

No. 47, dated the 10th January, 1857. In order to give effect to the provisio^ns of sec- 
tion VI, Act No. XXIV of 1855, the Governor-(^neral of India in Council liereby directs 
that, until further orders, every person who under that Act may by any Court in the. Presi- 
dency of Fort St. George be sentenced or ordered to be kept in penal servitude, shall during 
term of the sentence or order, be confined in the prison known as the Madras Penitentiar}', 
and that everj' person who in the like manner may by any Court, within any other part of 
the territories in the possession, and under the Govemment of the East India Company, be 
sentenced or ordered to be kept in penal servitude, shall be confined in the prison or place of 
confinement in which such person would have been confined, if, instead of being sentenced 
or ordered to be kept in penal servitude, he had beep sentenced to imprisomnent with hard 
labour. [See Calcutta Gazettee, 1857, p. 68.] 


LEG. REF. 

I Omitted by ibid. 
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Year. 

No. j 

1 Short title. 

Amendments. 

1894 

IX 

i 

1 The Prisons Act, 1894. 

Repealed in part, XIII of 1898 ; and I of 193B; 
Amended, XIII of 1910 ; X of 1914; XVII 
of 1025 ; VI of 1930 ; Madras Acts XIV of 
1938 and V of 1940. 

1 

* 

1 

1 


[22nd Marcliy 1894. 

An Act to amend the law relating to PHsons. 

Whereas it is expedient to amend the law relating to prisons in British 
India, and to provide rules for the regulation of such prisons; It is hereby 
enacted as follows : — 

CHAPTER I. 

Preliminaby. 

Title, extent and com- 1. (1) This Act may be Called The Prisons 

mencement. 1894. 

(2) It extends to the whole of British India, inclusive of *[* * •] 
British Baluchistan, the Sonthal Parganas and the Pargana of Spiti ; and 

(3) It shall come into force on the first day of July, 1894. 

(4) Nothing in this Act shall apply to civil jails in the Presidency of 
Bombay outside the city of Bombay, and those jails shall continue to be ad- 
ministered under the provisions of sections 9 to 16 (both inclusive) of Bombay 
Act II of 1874, as amended by subsequent enactments. 

2. [Rep. ly Act I of 1938] . 

Definitions. 8. In this Act — 

(1) ‘ 'prison’* means any jail or place used permauentlj’^ or temporarily 
under the general or special orders of a Provincial Government for the deten- 
tion of prisoners, and includes all lands and buildings appurtenant thereto, 
but does not include — 

(«) any place for the confinement of .prisoners who are exclusively in 
the custody of the police; 

(b) any place specially appointed by the Provincial Government under 
section 541 of the ®Code of Criminal Procedure, 1882 ; or 


LEG. REF. 

iRor Statement of Objects and Beasons, 
see Gazette of India, 1894, Pt, V, p. 14; for 
Beport of the Select Comittee, see ibid., 
p. 63; and for Proceedings in Coimcil, see 
ibid., Pt. VI, pp. 10, 21, 03, 126 and 139. 

The Act was dedared in force in Upper 
Bnrma, by tho Burma Laws Act, 1898 (XIII 
of 1898), in the Sontal Parganas, Beg. Ill 
of' 1872, sec. 3, as amended hy Beg. Ill of 
1899, sec. 3. 

The Act has been declared to be in Corce 
in the District of Angul, by the Angul Laws 
Regulation, 1913 (HI of 1913), B. ^ O. 
Code, Vol. I. 

8 The words Upper Burma*' were re- 
pealed by the Burma Laws Act, 1898 (XIII 
of 1898), see the Pifth Schedule. 

3 See now the Code of Criminal Procedure, 
1898 (Act V of 1898). 


Sec. l.’-See 32 Cr.L.J. 988=133 I.O, 
59=1931 L. 562. 

Seo. 3; Undes-triai. pbisoneb is a rax- 

SONEBr— JuWCIAn LOCK-UP IS A PRISON.— All 

under-trial prisoner is a prisoner, A person 
committed to custody in pursuance of a 
warrant or an order of a Court exercising 
criminal jurisdiction, though not eonwcted, 
is a criminal prisoner withSi sub-Sec. (2) of 
sec. 3. A judicial lock-up is a prison within 
the meaning of that expression used in the 
Prisons Act. 76 I.O. 29=4 Lah. 443=25 Or. 
L.J. 93=1924 Lah. 257. See also 1931 Lah.- 
353. 

Seo. S (l);.~iSee 2 A. 301 (HavaJa, if a 
prison); L.B.B. (1872-1892) 596 (Lock-i^ 
wlicfliheT a prison) ; on this point, ttt 4 
Lah. 443; 1924 Lah. 257; 1931 Lah. 853; 
25 Cr.L.J. 93=76 I.C. 29=1924 Lah. 257 
(3). S9e also 1 Bur. Sel. Jod..596. 
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(e) my place which has been declared by the Provincial Gtovemment, by 
general or special order, to be a subffl^ary jaU : 

(2) “criminal prisoner” means any prisoner duly committed to custody 
under the writ, warrant or order of any Court or authority exercising criminal 
jurisdietiou, or by order of a Court-martial r 

(3) “convicted criminal px*isonei*” means any criminal prisoner under 
sentence of a Court or Court-martial, and includes a person detained in prison 
under the provisions of Chapter VIII of the Code of Criminal Procedure, 1882,^ 
or under the Prisoners Act, 1871 : 

(4) “civil prisoner” means any prisoner who is not a criminal prisoner: 

(5) “remission system” means the rules for the time being in force regu- 
lating the award of marks to, and the consequent shortening of sentences of, 
prisoners in jails; 

(6) “history-ticket” means the ticket exhibiting such information as is 
required in respect of each prisoner by this Act or the rules thereunder: ^ 

(7) “Inspector-Gkneral” means the Inspector-General of Prisons: 

(8) “Mescal Subordinate” means an Assistant Surgeon, Apothecary or 
qualified Hospital Assistant: and 

(9) “prohibited article” means an article the introduction or removal of 
which into or out of a prison is prohibited by any rule under this Act. 

CHAPTER II. 


soners. 


Maintemanob and OmcERS or Prisons. 

4. The Provincial Government shall provide, for the prisoners in the terri- 

Accommodatton for pri- such Govenunent, accommodation in 

^ prisons constructed and regulated in such manner as 
to comply with the requisition of this Act in respect 
of the separation of prisoners. 

5. An Inspector-General* shall be appointed for the territories subject to 

each Provincial Government, and shall exercise, 
® ’ ■ subject to the orders of the Provincial Governm^t, 

the geneial control and superintendence of all prisons situated in the tenitorics 
under such Grovemment. •• 


'■'6. For every prison there shall be a Superintendent, a Medical Officer 
Offlewa of orisoM ^^so be the Superintendent), a Medical 

^ ’ Subordinate, a Jailer and such other officers as the 

Provincial Goveniment thinks necessary: 

Provided that *[the Provincial Government of Bombay] may, ®[ * * 
* . *, * • * ] declare by order in writing that ‘in any prison 

specified in the order the office of Jailer shall be held by the person appointed 
to be Superintendent. 

7. "Whenever it appears to the Inspector-General that the number of 


LEG. REF. 

1 TXdfyr tli6 Ck>de of CrimiiLal Procedure 
1898 (Act y of 1898) . 

*Por notificatioiiL appe^tiug au Inspector- 
N.W.F.P., tes Gazette ol 
Indi a, 1901, Pt. II, p. 1S05, and for Coote. 
•ee Coorg B. and 0. for Ddhi, see Qazetti 
of India, 1912, Pt. I, p. 1105. 

“A further proviso has been added to see 

*A"*® *Pi*®*^?? to the Punjab by sec. S 
of Punjab Act IX of 1926. 

«Sntatttet«d ^ A.O., 1937.. 

* Omitted by «bM. 


Sics. 3 Aim 4; “OanimAii Pmsonbr”— 
APPSOVEB ORUSSED to BK BIBTAINI&D BY COUBT 
— CusTOBT. — ^An approver is not a convicted 
prisoner but when his detention is ordered 
by a Court of law under sec. 337 (3), Cr.P. 
Code, he comes within the category of ^*cn- 
minal prisoner*' as defined in sec. 3 (2) of 
the Prisons Act and sec. 4 of that Act im- 
poses upon the Local Govemment the duty 
of providing for ' prisoners* accommodatioii 
in prisons as ordained by that Act. 12 L. 
<535=32 Cr.L.J. 013=1931 L. 476. See also 
1931 Lv 353. 
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temporary aeoommoda- in any pi’iaon is greater than can conveui- 

tion for prisooers. ently 01 * safely be kept therein, and it is not conveni- 

ent to transfer the excess number to some other 

prison, 

or whenever from the outbreak of epidemic disease within any prison, 
or for any other reason, it is desirable to provide for the temporary shelter and 
safe custody of any prisoners, 

provision ^all be made, by such officer and in such manner as the Pro- 
vincial Govei-nment may direct, for the shelter and safe custody in temporary 
prisons of so many of the prisoners as cannot be convenientiy or safelv kept iii 
the prison. 


CHAPTER m. 
Duties oe Ostioers. 


Generally. 

8. All officers of a prison shall obey the directions of the Superintendent; 
Control and datieB of ^ officers subordinate to the Jailer .ohnll perform 

offieeiB of prisons. such duties as may be imposed on them by the Jailer 

. , "with the sanction of the Superintendent or be pres- 

cribed by rales under section ^^[69] . 

9. No officer of a prison shall sell or let, nor shall any person in trust for 

Officers not to have busi- T ^ 

ness awtifag. Trtth prison- selling or letting, any article to any prisoner or 

ers. have any money or other business dealings directly 

or indirectly with any prisoner. 

10. No officer of a prison shall, nor diall any person in trust for or 

employed by him, have any interest, direct or indirect 
Officers not to u* interest- g jjy contract for the supply of the piison ; nor 
ed in prison contrac s. shall he derive any benefit, ffirectly or indirectly 
from the sale or purchase of any article on behalf of the prison or belonging to 
a prisoner. 

Superintendent. 


11. (1) Subject to the orders of the Inspector-General, the Superintendent 

Superintendent. manage the prison in aH matters relating to 

discipline, labour,' expenditure, punishment aud 

control. 


(2) Subject to such general or special directions as may be given by the 
Provincial Government, the Superintendent of a prison other than a central 
prison or a prison situated in a presidency-town shall obey all orders not incon- 
sistent with this Act or any rule thereunder which may be given respecting the 
.prison by the District Magistrate, and shall report to the Inspeetor-Generel all 
such orders and the action taken thereon. 

Berards to be k^t 12. The Superintendent sludl keep, or cause to 

Superinteadent. be kept, the following records: — 

(1) a register of prisoners admitted; 

(2) a book showing when each prisoner is to be released: 

(3) a punishment-book for the entry of the punishments infiicted on 
prisoners for prison-offences; 

(4) a visitors’ book for the entry of any observations made by the visi- 
tors touching any matters eonnec^ed with the administration of the prison; 


LEG. REF. 

1 Substituted for ‘60» Iqr A.O., 1937. 


Seo. 11.— Watdunaji aiding escape of pri- 
soner — Power of Superintendent over sueb 
watchnuin. 4 N.W.P. 4. 


Cb. C. 'M,-I-*-X49 
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(5) a record of the mohey aad other articles taken from prisoners; 
and jdl sack other records as may be prescribed by rules under section 59 

i[. * • ]. 

Medical Officer. 

IS. Subject to the control of the Superintendent, the Medical Officer sbgl] 

Duties of Medical Officer. ^^7® adi^istration of the 

prison, and aiall perform such Muties as may be 
prescribed by rules made by the Provincial G-overnment under section ® [59] . 

14. "Whenever the Medical Officer has reason to believe that the mind of a 
Medical officer to report Prisoner is, or is likely to be, injiraously afEected by 

in certain eases. tbe disciplme or treatment to which he is subjected, 

the Medical Officer shall report the ease in writing to 
the Superintendent, together with such observations as he may think proper. 

This report, with the orders of the Superintendent thereon, shall fortt 
with be sent to the Inspector-General for information. 

15. On the death of any prisoner, the Medical Officer shall forthwith 
B^(nt on death of pti- record in a register the following particulars, so far 

woae. as they can be ascertained, namely: — 

(1) the day on which the deceased first complained of illness or was 
observed to be iU, 

(2) the labour, if any, on which he was engaged on that day, 

(3) the scale of his diet on that day, 

(4) the day on which he was admitted to hospital, 

(5) the day on which the Medical Officer was first informed of the 

illness, 

(6) the nature of the disease, 

(7) when the deceased was last seen before his death by the Medical 
Officer or Medical Subordinate, 

(8) when the prisoner died, and 

(9) (in cases where a post-mortem, examination is made) an account of 
the appearances after death, 

together with any special remarks that appear to the Medical Officer to be re- 
quired. 

Jailer. 


16. (1) The Jailer shall reside in the prison, 
Jaito. • unless the Superintendent permits him in "writing to 

reside elsewhere. 


(2) The Jailer shall not, "without the Inspector-General’s sanction in 
■writing, be concerned in any other employment. 

Jailer to give notice of the death of a prisoner, the Jailer 

death of ptiaonsr. . shall give immediate notice thereof "to tihe Superin- 

tendent and the Medical Subordinate. 

18. The Jailer shall be responsible for the safe custody of the records to 

BeapondUlity of Jailer. iDider section 12, for the eommitinent war- 

. rants and all otiier, documents condded to his care, 

and for the money and other articles taken from prisoners. 

19. The Jailer shall not be absent from the prison for a night "without i>er- 
Jailer to l)e pteaent at ™s8ion in writing from the Superintendent; but, if 

idgh.'t absent "without leave for a night from "unavoidable 

. necessity, he diall immediately report the fact and 

the cause of it to the Superintendent. 


LEG. REF. 
iQmittea hr A.O., 1987. 

nilaa aa to Medical Offieer’a duties 


uudec see. 18, tee different local Bnlea and 
Orders. .1 

•Substituted for <«>» by A.O., 1987. 
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20 Where a Deputy Jailer or Assistant Jailer ia appointed to a prison, he 
Powers of Deputy and subject to the orders of the Superintendent, be 

Assistant Jailers/ ^ competent to perform any of the duties, and be sub- 

ject to all the responsibilities, of a Jailer under this 
Act or any rule tliereunder. 

Rubordmutc Officers. 

21. The ofSeer acting as gate-keeper, or any other ofScer of the prison 
Duties of gate-keeper. examine anything carried in or out of the pri- 

son, and may stop and search or cause to be searched 
any pei’son suspected of bringing any prohibited article into or out of the pidson, 
or of carrying out any property belonging to the prison, and, if any such article 
or property be found, shall give Immediate notice thereof to the Jailer, 

22. Officers subordinate to the Jailer shall not 
to be a^t without leave.* ab^nt from the prison without leave from the 

Superintendent or from the Jailer. 

2S. Prisoners who have been appqinted as 
Convict officers. officers of prisons shall be deemed to be public ser- 

vants within the meaning of the Indian Penal Code. 
OHAPTEB rv. 

Admission, Bemovai, &nd Di8CH.\soit of Piusoneibs. 

Prisoners to bo ' 24 . ( 1 ) Whenever a prisoner is admitted into 

on admission. prison, he shall be searched, and all weapons and 

prohibited articles shall be taken from him. 

(2) Every criminal prisoner shall also, as soon as possible after admis- 
sion, be examined under the general or special orders of lie Madical Officer, 
who shall enter or cause to be entered in a book, to be kept by the Jailer, a 
r^rd of the state of the prisoner’s health, and of any wounds or marks on 
his person, the dass of labour he is fit for if sentenced to rigorous imprison- 
ment, and any observations which the Medical Officer tbinka fit to a dd . 

(3) In the ease of female prisoners the search and examination shall 
be carried out by the matron under the general or special orders of the Medina ! 
Officer. 


25. All money or other articles in respect whereof no order of a compe- 
of Court has been made, and which may wi& pro- 

per authority be brought into the prison by any 
criminal prisoner or sent to the prison for; his use, shall be placed in the custody 
of the Jailer. 


Eemoval and dischawe 26. (1) All prisoners, previously to being 

of prisoners. removed to any other prison, shall be examined by 

the Medical Officer. 

(2) No prisoner shall be removed from one prison to another unless the 
Medical Officer certifies that the prisoner is free from any illness rendering him 
'unfit for removal. 

(3) No prisoner shall be discharged against his wiU from prison, if 
labouring under any acute or dai^rous distemper, nor until, in the opinion of 
the Medical Officer, such discharge is safe. 


CHAPTER V. 


Discifune of Fbisonebs. 


Sepacatioii of prisoners. 


27. The requMtions of Act with respect to 
the separation of. prisoners are as follows: — 

(1) in a prison containing female as well as male prisoners, the femmes 
shall be imprisoned in separate buildings, or separate parts of the same build- 
ii^, in such manner as to prevent their seeing, or conversing or holding any 
intercourse with, male prisoners: 
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(2) in a prison where male prisoners under the age of [twenly-oue] 
are confined, means shall be provided for separating them altogether from 
the other prisoners and for separating those of them who have arrived at the 
age of puberty from those who have not: 

(3) iTiiconricted criminal prisoners shall be kept apart from convictea 
criminal i>risoiiei*s ; and 

(4) civil prisoners shall be kept apart from criminal prisoners. 

28. Subject to the requirements of the last foregoing section, convicted 

criminal prisoners may be confined either in associa- 
' Association and segrega- individually in cells or partly in one way and 

tion of prisoaws. ^ 

29. No eeir shall be used for soKtaiy eoufinement unless it is fumisbed 

„ ^ ^ with tbe means of enabling tbe prisoner to communi- 

solitary confinement. ^ officer of the prison, and 

every prisoner so confined in a cell for more than twenty-four hours, whether as 
a punishment or otherwise, shall he visited at least onee a day by the Medical 
O&er or Medical Subordinate. 

80. (1) Every prisoner under sentence of death shall inunediatd.y on his 
arrival in the prison after sentence, be searched by, 
Prisoners under sentence ^11 articles diall be 

* taken from him which the Jailer deems it dai^erous 

or inexpedient to leave in his possession. ■' i, xu ♦ 

(2) Every such prisoner shall be confined in a cell apart from all otnei’ 
prisoners, and shall ])e placed byi day and by night under the charge of a guard. 

CHAPTER VI. 


Pood, Clothing and Bedding of Civil and Unconvicted Cbiminal 

Pbisonebs. 


31. 


Majnjtenanee of 
prisoners from 
sonrees. 


A civil prisoner or an unconvieted criminal prisoner shall be permit- 
ted to maintain himself, and to purchase, or reedvc 
from private sources at proper hours, food, clothing, 
bedding or other necessaries, but subject to examina- 
tion aiid to such inles as may be approved ly the 


certain 

private 


Inspector-General . 

32. No part of any 


food, elotliing, bedding or other necessaries belonging 
to any civil or luiconvicted criminal prisoner riiall he 
given, hired or sold to any other prisoner; and any 
prisoner transgressing the provisions of this section 
shall lose the privilege of purchasing food or receiv- 
ing it from private sources, for such tipie as the Superintendent thinks proper. 

•" 33. (1) Every civil prisoner and uneouvic^ 

eriminal prisoner unable to provide himself witih 
sufficient elothing and bedding shall be supplied by 
the Superintendent with ' such elothing and bedding 
as may be necessary. 

(2) "When any civil prisoner has been committed to prison in execution 
of a decree in favour of a private person, such person, op his representative, 
shall, within forty-eight, hours after the receipt by him of a demand in 
writing, pay to the Superintendent the cost of tlie clothing and bedding so sup- 
plied to the prisoner ; and in defoult of such payment the prisoner may be re- 
leased. 


Beatnetion on transfer 
of food and clothing be- 
tween cerfhin prisoners. 


Supply of clothing and' 
bedding to civil and nn- 
convicted criminal prison- 
ers. 


LEG. REF. SBC. 33.— 6 Bur,L.T. 159=:6 

3 Substitated for wotd **eighteeii^^ by dfclT I.O. 911 (Belease* owing to a naia- 

Ant Yl of 1930. • ta]3e of the jail authorii^B is not a release 

f ojw 49f!aUtt 0/ deeree-Mlder ) . 
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CHAPTER Vn. 
Empixitment op Pbisonebs. 


Employment of ciyfl pii- 34 . ( 1 ) CivU prisoners may, with the Superin- 
soners. ' tendent's permission, work and follow any trade or 

profession. 


(2 ) Civil piisoners finding their own implements, and not maintained at 
the expense of the prison shall be allowed to receive the whole of their earnings; 
but the earnings, of such as are fumislied irith implements or ax’e maintained at 
the expense of the prison .shall be snbjeel to a deduction, to be determined by 
the Superintendent, for the use of implements and the cost of maintenance. 

35. (1 1 No criminal prisoner sentenced to labour or employed on labour 

Employment of criminal except on an emergency with 

prisoners. the sanction in writing of the Superintendent, be 

kept to labom- for more than nine hours in any one 

day. 

( 2 ) The Medical Officer shall from time to time examine the labouring 
prisoners w'hile they are employed, and shall at least once in every fortnight 
cause fto be recorded upon the hi.story-ticket of each prisoner employed on 
labour the weight of such prisoner at the time. 

(3) 'When the Medical Officer is of opinion that the health of any pri- 
soner suffers from employment on any kind or class of labour, such prisoner 
shall not be employed on that labour but shall be placed on such other kind or 
class of labour as the Medical Officer may consider suited for him 


36. Provision shall be made by the Superintendent for the emplo 3 rment* 
„ , ^ . ... (as long as they so desire) of all criminal prisoners 

to Sim- sentene^ to simple imprisonment; but no 
pie impriaoBment. ^ 0 * sentenced to ngorous imprisonment shall be 

punished for neglect of work excepting by such alter- 
ation in the scale of diet as may he established by the rules of the prison In the 
ease of neglect of work by such a prisoner. 


CHAPTER VHI. 

HE.VlffH OP Prisonebs. 

37. (1) The names of prisoneia desiring to see the Medical Subordinate 

qiok nriaonera appearing out of health in mind or body diall, 

■ withoxit dday, be reported by the officer in imme- 

diate chaise of such prisoneiE to the Jailer. 

(2) The Jailer shall, without delay, call the attention of the Medical 
Subordinate to any prisoners desiring to see him, or who is ill, or whose state 
of mind or body appears to require attention, and shall carry into effect all 
written directions given by the Medical Officer or Medical Subordinate respect- 
ing alterations of the discipline or treatment of any such prisoner. 

58. All directions given by the Medical Officer or Medical Subordinate in 
Becord of dixections Ration to any p^ner, with the exception of orders 

Tir»s«»i oiBoerB. ^ 01 * supply of medicines or directions relating to 

snch matters as are carried into effect by the Medi- 
cal Officer himself or under his superintendence, shall be entered day by day m 
the prisoner’s history-ticket or in such other record as the Provincial Govern- 
ment may by rule direct, and the Jailer shall make a.n entry in its proper place 
stating in respect of each direction the fact of its having been or not having been 
complied with, accompanied by such observations, if any, as the Jailer thinks fit 
to make, and the date of the entry. 

^ ;,_T 39. In every prison an hospital or proper piaoe 

for the reception of sick prisoners shall be provided. 
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Visits to Pbisonebs. 

40. Due provision shall be made for the admission, at proper times and 

T under proper restrictions, into every prison of 

TiS LSiff Pe?so“s with whom civil or unconvieted' criminal 

prisoners may desire to communicate, care being 
taken that so far as may be consistent with the interests of justice, prisoners 
under trial may see their duly qualified legal advisers without the presence of 
any other person. 

41. (1) The Jailer may demand the name and address of any visitor to a 

jSearcli of visitors prisoner, and, when the Jailer has any ground for 

suspicion, may search any visitor, or cause him to be 
searched, but the search' shall not be made in the presence of any prisoner or of 
another visitor. * 


(2) In case of any such visitor refusing to permit himself to be search- 
ed, the Jailer may deny him admission; and the grounds of such proceeding, 
with the particulars thereof, shall be entered in such record as the Provincial 
Government may direct. 

CHAPTER X. 


Offences in relation to Prisons. 

42. Whoever, contrary to any rule under 


LEG. REF. 

Madras Amisndmbnts, — Secs. 39-A to 39-C 
added:— After sec. 39 of the Prisons Act, 
1894, the following section he inserted, 
namdy: — 

''39-A. The Superintendent may, if in his 
opixdon, a piisoner requires 

Power of special treatment in a hos- 
Superintendent pital outside the prison or 
to send a pri- in an asylum as defined in 
soner to hos- tihe Indian Lunacy Act, 
pftal or asylum 1912, send him to such 
for special trc- hospital or asylum subject 
' atment. to the prisoner or any re- 

« lative or friend of the pri- 
soner executing such bond and abiding by 
such other conditions, if any, as the Provin- 
Goverment may by rule or order pres- 
cribe. Any period during wMeh the prisoner 
is undergoing treatment in such hospital or 
asylum or spent by him in going iliereto or 
returning therefrom shidl be deemed to be 
part of the period of his detention in the 
prison. 

S^lcmatwfu — Nothing contained in this 
swtion shall be deemed to affect the opera- 
tion of sec. 30 of the Prisoners Act, 1900, in 
to wMeh that section appilies”. (See 
Madras Act 3XV of 1938) . 

. After sec. 39-A of fiie said Act, Uie foDow- 

naoidyi— 

89-B. If aiqr pnsraier dealt -with mder 
see. 39-A escapes or at- 
tmpts to escape from the 
noi^tal or asylum to 
he has been sent or 
when going thereto or re- 
therefrom, he 
wall be punished with im- 


Punishment 
for escape or 
attempt to es- 
c^e firom hos- 
pital or asylum. 


prisonment for a term which may extend to 
two years, or with fine, or with both. 

The punishment under this section shall 
be in addition to the punishment for which 
the prisoner was liable for the offence of 
which he was already convicted. 

39-C. The provisions of 
Provi s i o n s Chapter XLH of the Code 
applicable to of Criminal Procedure, 
bonds referred 1898, shall, so. far as may 
to in sec. 39 -A. be, apply to the bonds re- 
ferred to in sec. 39-A.'* 
(See Madras Act V of 1940) . 


Sec. 40: '^Persons" mean "aui resr 
sons". — ^The word "person" can only mea» 
"all persons" or "any person" and not 
certain class of persons". 137 I.O. 851 — 
33 Cr.L.J. 531-Z1932 Lah. 390. 

Compliance by Sxjpebintendent of jail— 
Jurisdiction op Court to dceced®. — Courts 
under whose warrants nnder-trial prisoners 
are detained in jail or the High Co^ have 
no jurisdiction to go into the question whe- 
ther the Superintendent of the Jail has or 
Jias not disregarded or observed the protd- 
sions of sec. 40. The prisoner's redress lies 
to the superior executive authority. The 
jurisdiction of the Court eortends only to 
insistence on the due observance of the 
terms of the writ which it has issued in ex- 
ercise of its legal powers. 137 I.O. 851i=33 
Cr.L.J. 531—1932 Lah. 390. 

Ssa 42 .--See 14 PJt. 1895 (Cr.) (Impri- 
sonment in default of payment of fine) ; 17 
Cr.L.J. 480=36 liicL ChMs. 160 (Detention in 
civil prison, if imprisonment). Carrying 
newspapers from a piisoner inside "jaU to 
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Penalty for introdaction 
or removal , of proMbited 
articles into or from prison 
and communication Trith. 
prisoners. 


section ^[59] introduces or removes or attempts by 
any means whatever to introduce or remove, into or 
from any prison, or supplies or attempts to supply 
to any prisoner outside the limits of a prison, any 
prohibited article, 


and every ofSeer of a prison who, contrary to any such mle, knowingly 
suffers any such article to be introduced into or removed from any prison, to be 
possessed by any prisoner, or to be supplied to any pi'isoner outside the limits 
of a prison. 


and whoever, contrary to any such rule, communicates or attempts to 
communicate with any prisoner, 

and whoever abets any offence made punishable by this section, 
shall, on conviction before a Magistrate, be liable to imprisonment for a 
term not exceeding six months, or to fine not exceeding two hundred rupees, or 
to both. 


43. When any person, in the presence of any officer of a .prison, commits 

Power to arrest for off- specified in the last foregoing section, 

enee under section 42. refuses on demand of such officer to state his 

name aiid residence, or gives a names or residence 
which siich officer knows, or has reason to believe, to be false, vsuch officer may 
arrest him, and shall without unnecessary delay make him over to a Police- 
officer, and thereupon such Police-officer shall proceed as if the offence had been 
committed in his presence. 

44. The Superintendent shall cause to be afiSxed, in a conspicuous place 

Publication of penalties. ™ 

nacular setting forth the acts prohibited under sec- 
tion 42 and the penalties incurred by their commission. 

CHAPTER XI. 

Prison-offences. 


Prison-offences. ^ following acts are declared to be pri- 

son-offences when committed by a prisoner: — 

( 1 ) such wilful disobedience to any regulation of the prison as shall have 
been declared by rules made under section 59 to be a prison-offence; 

( 2 ) any assault or use of criminal force; 

(3) the use of insulting or threatening lan^age; 

(4) immoral or indecent or disorderly behaviour; 

(5) wilfully disabling himself from labour; 

( 6 ) contumaciously refusing to work; 

(7) filing, cutting, altering or removing handcuffs, fetters or bars with- 
out due authority; 

( 8 ) wilful idleness or negligence at work by any prisoner sentenced to 
rigorous imprisonment ; 

(9) wilful mismanagemeiit of work by any prisoner sentenced to rigo- 
rous imprisonment, 

( 10 ) wilful, damage to prison-property; 


LEG. EEF. 

1 Substituted far by A.O., 1937. 


outside people for illegal gratification is an 
offence. 26 Bom.I/.P. 267. ComTrmUcatvng 
or attempting to communicate with a pri- 
soner is an offence under sec. 42. 4 Lah. 448 
-=25 CJr.L.J. 93=:76 I.C. 29z=1924 Lab. 
257. Assmli on a Police constable who pre- 
vents such communicaldon is also an offence 
under sec. 353, Penal Code. (Ibid.) A pri- 
soner ‘can abet the commimication of infor- 
matioh to himself — Communication through 


■fail wardfT. See 44 M.L.J. 585=72 I.C. 
609=24 Cr.L.J. 449=1923 Mad. 596. 
Carrtino a bundle op newspapers prom a 

PRISONER IS AN OPPENCE. — Carrying a bundle 
of newspapers from a prisoner inside the 
.1a.il, to one, outside the jail premises, is an 
offence under sec. 42 read with Art. 485 of 
the Bombay Jail Manual, 1911. 83 I.C. 342 
=26 Bom.L.B. 267=25 Cr.L. J. 1382=1924 
Bom . 385. 

Sru. 45.—See IT.B.R. ^892-1896), Vol. 
T, p. 298; see also 1894 A.W.N, 176. 
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(11) tampering "with or defacing bistory-tiokets, records or doeirments; 

(15) receiving, possessing or transferring any proliibited article; 

(13) feigning illness; 

(14) wflfnUy biingir® a false accusation against any officer or prisoner; 

(15) omitting or refusing to report, as soon as it comes to his knowledge, 
the occurrence of any fire, any plot or conspiracy, any escape, attempt or pre- 
paration to escape, and any attack or preparation for attack upon any prisoner 
or prison-official ; and 

(16) conspiring, to eseai)e, or to assist in escaping, or to commit any 
other of the offences aforesaid. 


_ , , ^ , . 46. ^The Superintendent may examine any 

oltoces ^ person touching any such offence, and determine 

thereupon, and punidi such offence by — 

(1) a formal warning; 

Exclamation. — h. formal warning shall mean a warning personally ad- 
dressed to a prisoner by the Superintendent and recorded in the punirimaent- 
book and on the prisoner’s history-ticket; 

(2) change of labour to some more irksome or severe form ®[for such 
period as may be prescribed by rules made by the “(Provincial Glov^mment)]. 

(3) hard labour for a period not exeee^g seven days in the ease of 
convicted criminal prisoners not sentenced to r^orous imprisonment; 

(4) such lass of privileges admissible under the remission system for the 
time being in force as may be prescribed by rules made by the "[Provincial 


Oovemment] ; 

(5) the substitution of gunny or other coarse fabric for clothing of other 
uiateiial, not being woollen, for a period which diall not exceed three months ; 


(6) imposition of handcuffs of such pattern and weight, in such manner 
and for such period, as may be pi*eseribed by rules made by the '“[Provincial 
fiovemment] ; 

(7) imposition of fetters of such pattern and weight, in such manner and 
for such period, as may be prescribed by rules made by the "[Provincial 
flovemmentl ; 

f8) separate confinement for any period not exceeding ^ [three] months. 

Expkmotion . — Separate confinement means such confinement with or 
without labour as secludes a prisoner from communication with, but not from 
sight of, other prisoners, and allows him not less than one hour’s exercise pec 
diem and to have his meals in association with one or more other prisoners ; 

(9) penal diet, — ^that is, I'estriction of diet in such manner and subject to 
such conditions regarding labour as may be prescribed by the Provincial Gk>v- 
emment : 


Provided that such restriction of diet shall in no case be applied to a 
prisoner for more than ninety-six consecutive hours, and shall not ^ repeated 
except for a fresh offence nor until after an interv^ of one we^; 

(10) ceUnlar -confinement for any period not exee,eding fourteen days: 

Provided that after each period of cellular confinement an interval of 
not less duration than such period' must elapse before the prisoner is again 
sentenced to crilnlar or solitary confinement. 

Exclanaiion , — ^ellplar confinement means such confinement with or 
without labour as entirely secludes a prisoner from communication with, but not 
from sight of, other prisoners; 


, LEG. REF. 

iPoT rules usnsd with refeteaee to 
clsoses (4), (6) sad (7) of aeetii<m 46, aee 
Oeul. B. sad 0., Vd. XU. 

«Ttwae words irere inserted by see. 2 (a) 
of the Frieoss (Amendment) 1925 


fXVn of 1923). 

a Slnbstitated for '‘Gk>-vetiu>r-<General in 
Council” by A.O., 1937. 

*19ua word wns substituted for the ward 
by Bee. 3 XW of Aet 23m of WS5. 
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^[(11)] penal diet as defined in clause (9) combined with ‘‘[ce^alatj 
confinement *[• * *] 

^[( 12 )') Tvhipping, provided that the number of stripes shall not exceed 
thirty: 

Provided that nothing in this section shall render any female or civil 
prisoner liable to the imposition of any form of handcuffs or fetters, or to 
whipping. 

= [47. (])] Any two of the punishments enumerated in the la.st foregoing 
PluraUl^ of seetjon W be awarded for any such offence in 

uTi'ier section 46. combmation, subject to the following exceptions. 

namely: — 

( 1 ) foirmal warning shall not be combined with any other punishment, 
except loss of privileges under clause (4) of that .section; 

( 2 ) penal diet sliall not be combined with ciange of labour under clause 
(a) of that section, nor shall any additional period of penal diet awarded singly 
be combined with anj* period of penal diet awarded in combination ivith 
’'[cellular] coufinement: 

®[(3) cellular confinement shall not he combined ivith separate confine- 
ment, so as to prolong the total period of seclusion to which the prisoner .sliall 
be liable;] 

(4) whipping shall not be combined with any other form of punishmenl 
except cellular ^[and] separate confinement and loss of privileges admissible 
under the remission ^tem; 

®[(5) no pnnishment will be combined with any other punishment in 
contravention of rules made by the ® (Provincial Government)]. 

®[(2) No punishment shall be awarded for any such offence so as to 
combine, with the punishment awarded for any other such offence, two of the 
pimishments which may not be awarded in combination for any such offence.] 

48. (1), The Superintendent shall have power to award any of the punish- 

ments enumerated in the two last foregoing sections, 
Award of pumstomts cjjge of separate confinement for a 

tmdeir sections am . period exceeding one month, to the previous confir- 
mation of the Inspector-General. 

(2) No officer subordinate to the Superintendent shall have power to 
award any punishment whatever. 

49. Except by order of a Court of justice, no punishment other than the 

punishments specified in the foregoing sections shall 
PoBishwenta to be ia inflicted on any prisoner, and no .punishment diall 

aeoOTdance with for^ng injected coi any prisoner otherwise than in aecord- 

anee with the provisions of tliose sections. 1 

60. (1) No punishment of penal diet, either singly or in combination 

or of whippii^. or of change of labour under see- 
Medical Officer to certify 45 ^ dause (2) AaU be executed until the pri- 

to fitaess of prisoner for ^ -whom such punidiment has been awarded 

pomislimenl!. examined by the Medical Officer, who, if he 

considers the prisoner fit to undergo the pungent, shall certify awor(^ly 
in the appropriate column of the pu nishment b ooh jircsei-ibed in section 12 . 

T Trr ■RFF exception (3) the mwl "eeUnlar'* was sub- 

lOrigimal damS? (11) Vas repealed and etituted for the word “solitaij'*' and 


clauses (12) and (IS) lenumbetred (11) tion (3) was substitut^ by sec. 

Md^iai ^tesDoctiTdy, by sec. 2 of Act ‘This word was substitn^ for fte word 
^ hv the H^ealinfiT and Amendmsr Act. 


XVII of 1925. - ^ ^ 

2 The word was substituted for 

the word ^'solitary*^ and the words ‘*as de- 
fined in olanse (11) were omitted by sec. 2j 
of Act Xfvri of 1925. , 

"sSec. 47 was renumbered see. 47 (1); la 

Cr. C.},M.-I-^I50 


or” bv the I^pealing and Amending Act. 
3914 (X of 1914) . 

s Exception (5) and sub -sec. (2) were in- 
serted by soc. 3 of Act XVIi of IS^. 

« Substituted for ^^Govemor'JGeneral in 
Council'' by A.O., 1987. 



1194 


The Cbiminal Coxjet Manual. 


P. 51 

fc'(2) If he considers the prisoner unfit to undergo the pnnidmient, he 
pliall m like manner record his opinion in writing ^d ^all state whether the 
prisoner is ahsolntely unfit for pnnidiment of the kind awarded, or whether he 
considers any modification necessary. 

(3) In thg latter case he shall state what extent of pnnishment he thinks 
the prisoner' can ’undergo without injury to his health. 

51. (1) In the punishment hook prescribed in section 12 there shall he 

Entries in pnnirimient in r^eet of e^ery puiushment Meted, 

^ the prisoner s name, register number and the class 

(whether habitual or not) to which he belongs, the 
prison-offence of which he was guilty, the date on which such prison-offence 
was committed, the number of previous prison-offences recorded against the 
prisoner, and the date of his last prison-offence, the punishment awarded, and 
the date of inJdictian. 

(2) In the ease of every serious prison-offence, the names of the wit- 
nesses proving the offence shall be recorded, and, in the ease of offences for 
which whipping is awarded, the Superintendent shall record the substance of 
the evidence of the witnesses, the defence of the prisoner, and the finding with 
the reasons therefor. 

(3) Against the entries relating to each punishment the Jailor and 
Superintendent shall afflbe their initials as evidence of the correctness of the 
entries. 

62. If any prisoner is guilty of any offence against prison-discipline which 
P«,eea,«e on committal of Jiis ^ving foequ^tiy coiMt^ such 

of hdnons dfence. offences or otherwise, in the opimon of the Superm- 

tendent, is not adequately punishable by the inflic- 
tion of any punidiment which he has power under this Act to award, the Super- 
intendent may forward such prisoner to the Court of the District Magistrate 
or of any Magistrate of the first class ^for Presidency Magistrate] having jnris- 
Action, togelher with a statement of the circumstances, and such Magnate 
^aU thereupon ^inquire into and try the charge so brought against the prisoner, 
and upon conviction, may sentence him to imprisonment which may extend to 
one year, such term to he in addition to any term for which such prisoner was 
undergoing imprisonment when he committed such offence, or may sentence 
him to any of the punishments enumerated in section 46; 

*rProyided that any such ease may he transferred for inquiry and trial 
by the District Magistrate to any Magistrate of the first class and by a Chief 
I^esidency Magistrate to any other Presidency Magistrate; and] * 

Provided also that no person shall be punished twice for the same offence. 

53. (1) No puniriiment of whipping shall be inflicted in instalments, or 

* WMimiiiff. except in the presence of the Superintendent and 

Medical OfBeer or Medical Subordinate. 

(2) "Whipping riiall be inflicted with a light ratan not less than half an 
inch in diameter on the buttocks, and in case of prisoners under the age of 
sixteen it shall be inflicted, in the way of sdiool discipline, with a lighter ratan. 

64 . (!)■ Every Jailor or ofScer of a prison subordinate to Ww who sbATl 


LTO. BBT. 

1 These words were inserted hy see. 2 (1) 
of the Prisons (Amen&sent) Aet. 1910 
esm of 1910). 

sThis proviso was sahstitnted hr sec. 2 


Sec. 52.— ir.B 3 . (1892—1896), Vol. 
T, p. 208, ibid. 299; 1900 A-W-N". 183: 32 
M. 308. .Turisdictioii of Magistrate— Ab- 
sence of statement regardixig adequacy of 
powers of Superintendent of Jaal and of 


finding of Magistrate on the point — Does not 
vitiate trial and conviction, 23 Pat. 499— 
A.I.B. 1944 Pat. 388, 

.Sec. 54. — ^Where a medical officer suspect- 
ed by the Jailer to be conveying a letter to a 
prisoner refused to submit Tii-mgAlf fof 
search, the offence is one under sec, 186, 1.P/* 
^de and not under sec. 54 of the Prisons 
Act. 7 S.L.E. 49; 14 Cr.L. J. 619=21 1.C. 

TJ.B.B. (1892— 1896), VoL I, 
p- 299. On this section, see also 4 M.W.P, 4. 
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Offences by pTi«»n rob- gtulty of any violation of duty or Tolfal breach, 
ordiiiates. or neglect of any rule or regulation or lawful order 

made by competent authority, or who «hn.n with , 
draw from_ the duties of his ofSce without permission, or without having 
given previous notice in writing of his intention for the period of two months, 
or who shall wilfuUy overstay any leave granted to him, or who diaU engage 
^thout authority in any emploj^ent other than his prison duty, or who ghall 
be guilty of cowardice, shall be liable, on conviction before a Ifegistrate, to fine 
not exceeding two hundred rupees, or to imprisonment for a period not 
exceeding three months, or to both, 

(2) No person shall under this section be punished twice for the same 
offence. 

CHAPTER XII. 

MiSCBIiL/VNBOUS. 

56. A prisoner, when being taken to or from any prison in which he may 

Ertranmral custody, con- lawfnUy co^ed, or whenever he ra w^g 
troi and employment of or is otherwise beyond the limits of any 

prisoners. snch prison in or under the lawful custody or con- 

sol of a prison ofiScer hdon^ng to sui^ pnscm, 
shall he deemed to he in prison and shall lie subject to all the same incidents as 
if he were actually in prison. 

66 . Whenever the Superintendent considers it necessary (with reference 

Confinement in irons. either to the State of the prison or the character of 
the prisoners) for the safe custody of any prisoners 
that they should be confined in irons, he may, subject to such rules and in- 
structions as may he laid down hy the Inspector-General with the sanction of 
the Provincial Government, so confine them. 

Pn nOT,n.„n„t ^4 (1) Pi’isouers uudcr sentence of trans- 

ers under sentence of “lay, subject to ^ any rules made under 

transportation in irons. section ^[59], he confined in fetters for the first 

three months after admission to prison. 

( 2 ) Should the Superintendent consider it necessary, either for the safe 
custody of the prisoner himself or for any other reason, that fetters, riionld he 
retained on any such prisoner for more than three months, he shall apply to 
the Inspeetor-G^ersd for sanction to their retention for the period for which 
he considers their retention necessary, and the Inspector-General may sanction 
such retention accordingly. 


Prisoners not to bo iron- 
ed by Jailer exc^t under 
necessity. 


58. No prisoner shall he put in irons or under 
mechanical restraint by the Jailer of his own autho- 
rity, except in case of urgent nec^ty, in which case 
notice thereof shall be forthwith given to the Super- 


intendent. 

Power to make rules. 


*59. ®[The Provincial Governmmit] may make 
rules consistent with this Act — 


(1) dofiniTig the acts which shall constitute prison offences; 

( 2 ) determining the dassification of prison-offences into serious and 
minor offences ; 


( 3 ) firiT»g the punMiments admissible under this Act which diall be 
awardahle for commission of prison-offences or classes thereof; 


(4) dHaring the circumstances in which acts constituting both a prison- 
offence and an offence under the Indian Penal Code may or may not be dealt 
with as a prison-offence; 


T.TOt . EBP. O., Vol. m, p. 225; for rales Ig' different 

1 Substituted for *60' by A.O., 1937. Loeal Goverametnts, tee different local 

sPor rules by the Governor-General in Buies and Orders. 

Council under this section, see Genl. B. & ^ Substituted by A.O., 1987. 
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(5) for the award of marks and the shortening of sentences; 

(6) regulating th&nse of arms against any prisoner or body of prison- 
ers in the ease of an outbreak or attempt to escape ; 

(7) the circumstances and regulating the conditions under 
lyhieh prisoners in danger of death may he released; 

^[(8) for the classification of prisons and description and construction 
of wards, cells and other places of detention; 

‘ (9) for the r^ulation by numbers, length or character of sentences, or 
otherwise, of the prisoners to he confined in each class of prisons; 

(10) for the Government of prisons and for the appointment of all 
officers appointed under this Act ; 

(11) as to the food, bedding and clothing of criminal prisoners and of 

civil prisoners maintained otherwise than at their own^ cost ; ^ 

(12) for the employment, instruction and control of convicts within or 

vvithout prisons; . 

(13) for articles the introduetiem or removal of which into or 

out of prisons without due authority is prohibited; 

(14) for classifying and prescribing the forms of labour and regulating 
ihe periods of rest fromi labour ; 

(15) for legulating the disposal of the proceeds of the employment of 
prisoners; 

'(16) for regulating the confinement in -fetters of prisoners sentenced to 
transportation; 

(•17) for the classification and the separation of prisoners; 

(18) for r^ulating the confinement of convicted criminal prisoners 
under sertion 28; 

(19) for the preparation and maintenance of history-tickets; 

(20) for the selection and appointment of prisoners as officers of pri- 


sons; 

(21) for rewards for good conduct; 

(22) for regulating the transfer of prisoners whose term of transporta- 
tion or imprisonment is about to expire ; subject, however, to the consent of the 
Provincial Government of any other Province to which a prisoner is to he 
transferred ; 


(23) for the treatment, transfer and dispasal of eriminal lunatics or re- 
covered criminal, lunatics confined in prisons; 

(24) for lugulating the tranmnission of appeals ^d petitions from pri- 
soners and their communications with their friends; 

(25) for the appointment and guidance of visitors of prisons; 

(26) for exten^ng any or all of the provisions of this Act and of the 
rules thereunder to subsidiary jails or special places of confinement appointed 
under section 541 of tee *Code of Criminal Procedure, 1882, and to the officers 
employed, and the prisoners confined, therein ; 

(27) in regard to the admission, custody, emplojunent, dietii^, treatment 
and release of prisoners; and 

(28) generally for carrying into effect tee purposes of this Act] . 

W. [Power of Local Govemmetit io make ntZes.] . Omitted hy the 
Government of India {Ajdaipta^ion of Indian Laws) Order, 1937. 


liB9. SBF. 

1 BolMtitnlied har A.O., U87, fur the ori 
^ cie. (S) aiuL (»). 

s<Se« now the Obde «t <(MsidBal Preoe 
Au», 1888 (Ate V oi 18M) . 


^TUb aectlon has heea iiteorporated iritih 
slight moaifieafioM in ele. (8) to (27) of 
see. 88. 


5*0. 58 Kat. 8*7. 




6X. Copies of rules, under '{section 59j so far as &ey aff^ the 

i T>pn< of prisons, shall be exhibited, both in English 

E^xhtbition of copies of -i-.- ;« all ner- 

rules. 


uicuL Vi — — r -- - 

•nd ni the Vernacular, m some place to which all per- 
sons employed within a prison have access. 

\ll or any of the powers* and duties conferred and imposed by this 
Act on a Superintendent or Medical Officer may m 
his absence be exercised and performed by such other 
officer as the Provincial Government may appoint in 
this behalf either by name or by his official designa- 
tion. 

THE SCHEDULE. 


62. 


Exercise of powers of 
Superintendent and ^^edi- 
cal Officer. 


EXACrilENTS KEPEALia). 

[Repealed by Act I of 1938.] 


THE PRISONERS ACT (V OF 1871). 

[Rep. by Act I of 1938.] 

THE PROVINCIAL INSOLVENCY ACT (V OP 1920). (Extracts.) 

^ ^ ^ 

PART IV. 

Penalties. 

Offences bv debtors. .69- If a debtor, whether before or ’ after the 

making of an order of adjudication, — 


LEG. EEF. 

^Substituted by A.O., 1937, for “Secs. 69 
and d0’\ . 

2 For notitication empoweiing certain offi- 
cers ill Burma to perform the duties of a 
Suporiiitendent of a jail during his absence, 
see Bur. Gazette, 1908, Pt. I, p. 134. 

Sjbc. 09: Nature op Oppesnces.— T he 
offences are in the nature of disciplinary 
offences and offences against criminal law. 
39 A. 171=37 I.C. 996. Penal action 
against, insolvent is not to be taken on mere 
suspicion. 24 L.W. 486=97 1,0. 590=1926 
M. 1159. 

Pjrocbdubb. — ^D ifEereace between this and 
the next section. See 106 LC. 486 (2) =1928 
S. 85. The proceedings should be carried 
on in analogy with the Or. P. Oode. 38 LO- 
969; see contra 45 1.0. 67.5.* Proceedings 

under the section cannot be taken after a 
petition for adjudication has been dismissed. 
A conviction based on report of the receiver 
and not on evidence is unsustainable. 18 0. 
W.N. 692=27 I.O. 129; 37 A. 429=29 1,0. 
998. But District Court can grant permis- 
sion to O. B. to prosecute insolvent under 
secs. 421 and 424, L P.Xode, on the strength 
of ^e receiveris report. LC- 608=16 L. 
W. 283. Opportunity should be given for 
answering a charge framed. 19 LC. 920= 
19 G.L.J.. 430. Official Beceiver is merely an 
ordinary litigant who may be entitled to 
move the Court in the usual maimer that is, 
by presentation of a proper application 
which is to be heard in the presence of the 
parties and proceedings taken in hia absence 
bytlie Court most be set aside on the pro- 
per application before the Court. 1929 L. 


S05. The Insolvency Court has jurisdiction 
to issue such processes as prohibition and in- 
junction to prevent alienation by debtor. 
But where such process is full of defects 
;iud does not purport to give notice to the 
debtor of the admission of any insolvency 
petition at all, failure to comply with the 
same will not render him criminally liable. 

A. T.R. 1936 Nag. 237. 

Concealment. — ^I f the insolvent having 
tlie means to fbid out iua properties, 

arc, though not a party to his active conceal- 
ment, keeps quiet, his conduct amounts to 
concealment. 43 A. 406=64 LC- 37. See 
alf^o 193! M.W.N. 1312. Disposal of Provi- 
dent Fund by insolvent is mot fraudulent, 44 

B. 673=56 LC. 450. In order to make out an 

offence under sec. 69 (a) there must be 
proof that the account books require to be 
produced -were in the possession and power 
of the debtor (insolvent). 61 C. 537=149 L 
0. 352=38 C.W.N. 642=1934 0. 409. On a 
charge framed under sec. 69 (a), the Court 
cannot convict under sec. 69 (6). 61 C. 537 

supra, A creditor whose allegations against 
the insolvent are disbelieved, has no right of 
appeal. 39 A. 171=37 LC. 996;1‘L. 213. 

iScr also 56 LG. 744; 39 P.L.B. 213=170 
LC. 849=A.LB. 1937 Lah. 432;5ee contra 
45 804=1924 M. 185; 1937 O.W.N. 

236=166 LC. S58=A.LB. 1937 Oudh 247; 
1937 OW.N. 762=170 LC. 542. No ap- 
peal lies from an order declining to take 
action against insolvent. 48 LC. 333=22 

C. \V.N. 958 ;11 L.W. 3^5=38 M.L.J. 338; 
1931 A.L.J. 999. Punishment can be sus- 
pended till disposal of appeal. 44 B. 673= 
56 LC. 449. 
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(а) wilfully fails to perform the duties imposed on him by section 22 or ‘ 
to deliver up possession of any part of his prpperly which is divisible among his 
creditors under this Act, and which is for the time being in his possession or under 
his control to the Court .or to any person authorized by the Court to take possession 

of it, or , ^ . /V . 

( б ) fraudulently with intent to conceal the state of his affairs or to defeat 

the objects of this Act, — , 

(i) has destroyed or otherwise wilfully prevented or purposely withheld 
the production of any document relating to such of his affairs as are subject tc 
•investigation under this Act, or 

(ii) has kept or caused to be kept false books, .or 

(iii) has made false entries in or withheld entries from or wilfully 
altered or falsified any document relating to such of his affairs as are subject to 
investigation under this Act, or 

(c) fraudulently with intent to diminish the sum to be divided among his 
creditors or to give an undue preference to any of his creditors, — 

(i) has discharged or concealed any debt due to or from him, or 

(ii) has made away with, charged, mortgaged or concealed any part of • 
his property of any kind whatsoever, 

he shall be punishable on conviction * *] with imprisonment which 
'may extend to one year. 

®[70. Where the Court is satisfied, after such preliminary inquiry, if any, 
as it thinks necessary, that there is ground for en- 
Proc^ure on charge q^iring info any offence referred to in section 69, and 
under b, V. appearing to have been committed by the insolvent, 

the Court may record a finding to that effect and make a complaint of the offence 
in writing to a Magistrate of the first class having jurisdiction, and such Magis- 
trate shall deal with such complaint in the manner laid down in the Code of 
Criminal Procedure, 1898.] 

71, Where ah insolvent has been guilty of any of the offences specified in 

section 69, he shall not be exempt from being 
Criminal liability after proceeded against therefor by reason that he has 
discharge or composition. .obtained his discharge or that a composition or scheme 

of arrangement has been accepted or approved. 

72. (1) An undischarged insolvent obtaining credit to the extent of fifty 


LEG. REE. 

1 The words the Court'’ repealed by 
Act Xn of 1927 as consequential on the 
amendmeut of see. 70 by Act IX of 1926. 

sSubstiuted by Act IX of 1926, 'sec. 11 
as amended by Act X of 1927, sec. i and 2nd 
Sch. for the original section. 


Sec. 69 (c) (Q. — Refers to debts incurred 
before the ord^ of adjudication and not to 
debts incurred after that order. 27 K.LJt. 
304. Fraudulent gift is as much a punish- 
able offence as a fraudulent mortgage. 8 O. 
W.!isr. 1318. Where an adjudicated insolvent 
removes away certain vital parts of his flour 
mill which he was not entltied to, as it has 
been sold awOT by the Insolvency Court to a 
third party, & conduct is such that the oiily 
posBible inference is that he intended to 
cause wrongful loss to the creditors. His 
conviction under sec. 69 (c) (ti) of the Act is 
proper and will not be interfered with in 
revision. 1938 AX,J. 1217=A.rR. 1939 All. 
166, 

8bc. 7Q.--Kat«re of notice. 80 s 106 LO. 


486 (2); 1928 S. 85. Option to hold enquiry 
under the new section is given (ibtd); ofab 
47 G.L.J. 250=1928 C. 211. As to jnrisdie- 
tion, ftee 1933 N. 33=145 LO. 550. Under 
this section as amended discretion is given 
to the Judge even as to holding any preli- 
minary inquiiy as to any offence under sec. 
69. It is not, therefore, obligatory on the 
Judge to give notice to the insolvent before 
holding that there are frima facie grounds 
for inquiry into an offence under sec. 69. 38 
P.L.R. 1160=A.LR. 1936 Lah. 871, 

Secs. 71 and 72.— -flee 24 N.L.R.304; 61 C. 
605=59 C.L.J. 399=1934 C. 764. 

Sec. 72. — ^Application, by a firm to be ad- 
judicated as insolvents — Adjudication — 
Subsequent adjudication of one of the part- 
ners in another insolvency — Effect. 23 S.L.R. 
63. The only person who can appeal is the 
debtor himself. 28 N.LJt. 286, An insol- 
vent has a right of appeal against an order 
of the Court directing Ms prosecution for 
an offence under see. 72 of the Provincial 
Insolvency Act. 1940 M.W.H, 1069= (1940) 
2 M.L 672, 
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rupees or upwards from any person without inform- 
Undischarged insolvent jngr such person that he is an undischarged insolvent 
o ammg credit conviction by a Magistrate, be punishable 

with imprisonment for a term which may extend to six months or with fine or 
with bofli. 

(2) Where the Court has reason to believe that an undischarged insolvent 
has committed the offence referred to in sub-section (1), the Court, after making 
any preliminaiy inquiry that may be necessary, may send the case for trial to the 
nearest Magistrate of the first class, and may send the accused in custody or take 
sufficient security for his appearance before such Magistrate ; and may bind over 
any person to appear and give evidence on such trial. 

r • 1 73. (1) Where a debtor is adjudged or re- 

vent ^ ^ ' adjudged insolvent under this Act, he shall, subject to 

the provisions of this section, be disqualified from — 

(a) being appointed or acting as a Magistrate ; 

(b) being elected to any office of any local authority where the appoint- 
ment to such office is by election or holding or exercising anv such office to which 
no salary is attached; and 

(c) being elected or sitting or voting as member of any local authority. 

(2) The disqualifications which an insolvent is subject to under this 
section shall be removed, and shall cease if — 

(а) the order of adjudication is annulled under section 35 , or 

( б ) he obtains from the Court an order of ffijfcharge, whether absolute 
or conditional, with a certificate that his insolvency vras caused by misfortune 
without any misconduct on his part. 

(3) The Court may grant or refuse such certificate as it thinks fit, but 
any order of refusal shall be subject to appeal. 


THE PUBLIC ACCOUNTANTS* DEFAULT ACT (XII OF 1850 ).^ 


Year. 

No. j 


j . Amendment. 

1850 

. 

XII 

i 

The Public Accountants’ 
Default Act, 1850. 

Repealed in part. Act XIV of 1870. 


Preamble. 


L 


[2Znd March, 1850. 

Pot Qivoidmg loss by the default of Public Accountants. 

For better avoidance of loss through the default 
of public accountants; it is enacted as follows: — 
Every public accpuntant shall give security for the due discharge of the 
trusts of his office, and for the due account of all 
moneys which shall come into his possession or con- 
trol, by reason of his office. 


Public Accountants 
give security. 

h 


to 


^ EegT^i’. 

1 Short title. “The Public Accounts* 
Default Act, 1850”. See the ludiaii Short 
Titles Act, 1897 (XTV of 1897). ^ 

This Act has been declared to be in force 
in the whole of Britirii Indian except as 
regards the Scheduled Districts, by the Laws 
Local Extent Act, 1874 (XV of 1874), sec. 3. 

It hflfl been declared to be in force in the 
Santhal Parganas by the Santhal Parganas 
Settlement ^gulation (HI of 1872), sec. 3, 
as amended by the Santhal Parganas Justice 
and Laws Begulation, 1899 (HE of 1899), B, 


& 0. Code, Vol. I, and in Dpper Burma 
generally (except the Shan States) by see. 
4 (1) of the Burma Laws Act, 1898 (XHI 
of JS98). 

It has been declared, by notidcation under 
sec. 3 (a) of the Scheduled Districts Act, 
1874, (XTV of 1874), to be in force in the 
following other Scheduled Districts, 
namely: — 


Seo, 73.See 131 I.O. 252; 14 L. 426=146 
I.C. 686=1933 L. 769; (1940) 2 MX.J. 590, 
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2, In default of any Act having special reference to the office of any 
public accountant, the securi^ given shall be of such 
Aiijount ^4 kind of amount and land, real or personal, or both, and with 

sureties (regard being had to the nature of the 
^ ‘ office), as shall be required by any ^rules made or to 

be made from time to time, by the authority by which each public accountant is 
appointed to his office, 

SJ* >)i * >!< 

*[3. For the purposes of sections 1 and 2 of this Act, the expression ‘public 
accountant’ means any person who as Official 
'’Public accountant” dc- Assignee or Trustee, or as sarbarahkar, is entrusted 

with the receipt, custody or control of any monqrs or 
securities for money, or the management ,of any lands belonging to any other 
person or persons; and for the purposes of sections 4 and 5 of this Act the «- 
pression shall also include any person who, by reason of any office held by him 
in the service of the Crown in India, is entrusted with the receipt, custody or 
ctHitrol of any moneys or securities for .money, or the management of any lands 
bdonging to the Crown]. 

4. The person or persons at the head of the office to which any public 
_ r „ . accountant belongs may proceed against any such 

ante and“swetie“. piiblic accountmt and' his sureties for any loss oi 

defalcation in his accounts, as if the amount thereof 
were an arrear of land-revenue due to Government. 


LBG. BBF . 

Tbe Districts* of Thar and Parkar, and the 
Upper Sindh Frontier 

Se'fi Gazette of 

West Jalpaiguri the Western IBHlls of Dar- 
jeeling, the Darjeeling Tarai and the 
Damson Sub-Division of the Darjeeling 
District 

.Ditto 

The Districts of Hazaribagh, Lobaedaga 
(now the Banchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhum, 
and Pargana Dalbhum and the Kolhan in 
the District of Singbhum 

Ditto 

Kuuiaon and Garhwal 

Ditto 

The Scheduled portion of the Mirzapur 
District 

Ditto 

iTuunsar Bawar 

Ditto 

The Scheduled Districts of the Central 
Provinces 

Ditto 

. The Scheduled Districts in Ganjam and 
Vizagapatam 

Ditto 


Ifc haaf been extended, by notification under 
sec. 5 of tbe last-mentioned Act, to the. fol- 
lowing Scheduled Districts, namely; — 

The Tarai of the Province of Agra 
The Scheduled Districts of the Punjab 
Caotne o't the Districts now form part of 
».-\V.F. Province, see Appendix, Punj. & 
K-W. Code) j 

Ajmer and Merwara 
Cooxg 

Xs to the ^tSal repeal of the Act hi the 
Bombay Presidency, ^ the Bombay Land- 
revenue Code, 1879 (Bom, Act V of 1879), 
see, 2, and A, Bom. Code, VoL II. As 
to its repeal in Aiusam, in which it was de- 
clatred to be* in force by notifications under 
Scheduled Districts Act, 
1874), Gazette of India, 1878 
and 1879, Pt. I, p^, tes and 631, respective- 
ly, see tlie Assam X<and Bevennje Besni- 
lation, I of 1880, Assam Cfode. 

I For rules made by the Govemment of — 


1881, Pt. I, p. 74. 


Ditto 1881, 3Pt. I, p. 504, 

Ditto 1876, Pt. I, p. 605. 

Ditto 1879, Pt. L p. 383. 

Ditto 1879, Pt. I, p. 382. 

Ditto 1879, Pt. I, p. 771. 

Ditto . 1898, Pt. I, p. 870 and 

Fort St. George Gkizett^ 1898,. Pt- I, p. 666. 


See Gazette of ledia, 1876, Pt. I, p- 05. 


Ditto 1883, Pt. I, 505. 

Ditto 1878, Pt. I, p. 380. 

Ditto 1911, Pt. I, p. 1477. 

(1) Bombay, sec* Sindb Official Gazette 
1896, Pt. I, pp. 198, 228, *244, 262 and 276. 

(2) Madras, ^■ee No. 130 of the Standing 
Orders of the Board of Bevenue. 

(3) United Provinces, see List 3, p. 1 o" 
'Vol. I, of, Xr.P* Loc* B. & O. 

3 Omitted by A.O., 1937. 

3 Sec. 3 substituted by ibid. 

Sjsc. 4.— The High Oouri; has no jurisdic- 
tion unden sefc. 115; 0. P; Code, to wise an 
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5. All Regulations and Acts now or hereafter to be in force for the re- 
covery of arrears .of land-revenue due to Govern- 
ment, and for recovery of damages by any person 
wrongfully proceeded against for any such arrear shall 
apply, wiui such changes in the forms of procedure 
as are necessary to m^e them applicable to the case, 

to the proceedngs against and by sudh public accountant.^ 

6. {Validation of former rules.] Rep. fey the Repealing Act, 1870 (XIV 


Enactments applied to 
proceedings by and against 
accountants. 


THE PUBLIC GAMBLING ACT (III OF 1867).® 

i[LocaI Act of the^ Governor-General in Council in force in the Punjab and 
in the North-West FroMier Province.] 


Year. 


No. 


Skort title. 


Where in force. 


Effect of Subsequent 
Legislation. 


1867 


in 


The Public Gambling 
Act, 1867 . 


Punjab and the North- 
West Frontier Pro- 
\ince. 


Rep. in part. Act XVI 
of 1874 . 

„ „ Act XVII 

of 1914 . 

Amended, Act XII of 
1891 . 

„ Act I of 1903 . 


CONTENTS. 


Sections. 

1. Interpretation clause. 

2. Power to errtend Act. 

3. Penalty for owning or .keeping, or 
having charge of, a gaming-house. 

4. Penalty for being found in gaming- 
house. 

5. Power to enter and authorise police 
to enter and search. 

6 . Pinding cards, etc., in suspected 
houses, to be evidence that such houses are 
common gaming-houses. 

7. P^alty on persons arrested for giv- 
ing false names and addresses. 

8 . On conviction for keeping a gonung- 
house, instruments of gaming to be des- 
troyed. 


Sections. 

9. Proof of playing for stakes unneces- 
sary. 

10 . Magistrate may require any person 
apprehended to be sworn and give evidence. 

11 . Witnesses indemnified. 

12. Act not to apply to certain games. 

13. Gaming and setting birds and animals 
to fight in public streets. Destruction of 
instruments of gaming found in public 
streets. 

14. Offences, by whom triable. 

15. penalty for subsequent offence. 

16. Portion of fine may be paid to in- 
former. 

17. Recovery and application of fines. 

18. Bepealed. 


' [2Sth January, 1867. 

An Act to provide for. the punishment of public gambling and the keeping 4>f\ 
common gaming-houses^ in the North-Western Pr(yvinces\ of the Presidency 
of Fort William, and in the Punjab, Oudh, ^[and the Central Provinces.] 
Whereas it is expedient to make provision for the punishment^ of public 
Preamble gambling and the keeping of common gaming-houses 

in the territories, respectively, subject to the Govern- 

LEG. REP. February 2nd, pp. 48 and 52. 

iFor the law relating to the recovery of Short title, <‘The Public Gambling Act, 
revenue-arrears, see the Revenue Recovery 1867’^ See the Amending Act (V of 1897). 
Act, 1890 (I of 1890). 3 The words “and the Central Provinces^’ 

SPOT Statement of Objects and lEfceasons, were substituted for the words “the Central 
see Gazette of India, 1866, p. 976; for Re- , Provinces and British Burma” by the Amen- 
port of the Sdect Committee, see 1867, ding Act (I of 1903). 

Supplement, dated January, 19th, p. 44; for — ; — ^ 

Proceedings in Council, see ibtd., 1866, Sup- order passed by a District Judge under sec. 
plement, dated December 29th, p. 662; ibid., 4 of the Public Accountants’ .Default Act^ 
I867| Supplement, dated January 26^ 1850. 19 BomX<R» 926=42 B, J19^ 
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meats of the ’^Lieutenant-Governor of the Nprth-Weslem Provinces of the 
Presidency of Fort William ®[and] of the “Lieutenant-Governor of the Punjab, 
and to the administrations of the Chief Commissioner of Oudh, *[and of the 
Chief Commissioner of the Central Provinces]. 

It is hereby enacted as follows: — 

Interpretation clause. 1. In this Act-^ 

®I* * * * *J, 

“Common gaming-house” means any house, walled kid,osure, room or 

■‘Common gaming-house” Pi*®® “ tables or other instruments 

of gaming aire kept or used for the profit or gain of 
the person ownmg, occupying, using or keqiing such house, enclosure, room or 
place, whether by way of charge for the use of the instruments of gaming, or of 
the house, enclosure, room or place, or otherwise howsoever. 


8[* ♦ StJ 

2. ’■[Sections 13 and 17] of this Act shall extend to the whole of the said 
Power to extend Act- territories; and it shall be competent to the ®[Provin- 

. cial Gover^ent], whenever ®[it] may think fit to 
* “orification“ to be published in three successive numbers of the 
Omcim G^ette, all or any of the remaining sections of this Act to any cily, town, 
suburb, railway station-house and place, being not more than three miles distant 
from any part of such station-house within the territories subject to ^^[its] 


LEG. EEE. 

1 To be construed now “Governor of the 
United Provinces of Agra and Oudh” See 
sec. 31 of the General Clauses Act (X of 
1897). 

2 The word “and” was inserted by the 
Amending Act (XII of 1891), Sch. IL 

8 To be construed now “Governor of the 
Punjab*^. sec, 31 of the General Clauses 
Act (X of 1897). 

4 The words were substituted for the 
words the Chief Commissioner of the 
Central Provinces and of the Chief Commis- 
sioner of British Burma” by the Amending 
Acj; (I of 1903), but to be construed now the 
Governor of the Central Provinces. See see. 
31 of the General Clauses Act (X of 1897). 

^ ^©fi^tions of T4ieut.-Govemor^ and 
^Chief Commissioner’ omitted by A.O., 1937. 

repealed by Act 

TThese words ajid figures were subatitnted 
for the original words and figures bv the 
Amendmg Act (XII of 1891), Sch. H. 

^ieut.-Govemor or the 
Chief Commissioner as the case may be’ bv 
A.O., 1937. ^ 

46iq[., for the word ^e^ 

xo^’or Ust. of notifications extending the 
« !? Punjab, see also Punjab 

the Act to the 
of m the Dera Ismaa Khaa Dis- 

Pt- I-A, 

1^' Cantoment Act, 

18W, exteuiUng Act to eantonmeiits in 
^ Punjab ud to the Oantonmente S 
PMhawar ud Nowahera in the N.-WJP Pro- 

' Pt i; pp. 

^aSnbatituted by A.O, 1937 for the word 


Sec. 1: Construction op the Act.— A ct 
must be construed strictly. See LBB. 
(1872-1882), 429; ibid,, pp. 53, 86, 281: 1890 

A. W.N. 226. ^ ^ 

Scope and Object op the Act. — See 2 N, 

W.P. 289. By a Government notification the 
Act was extended to the north bank of the 
Ganges. Certain persons were found gam- 
bling in the mid-stream. Seld, it was no 
offence. 88 I.C. 5 (1)=26 Or.L.J. 1061 (1) 
=23 A.L.J. 457=1925 A. 518=45 A. 258. 
It is not all gaming of digits which constitutes 
the house, vessel, etc., in which the instru- 
ments of gaming are kept, a common gam- 
ing house. If the winning number is to be 
ascertained, in some manner other t hg- n that 
mentioned in para. 1 of sec. 1 of the PubHe 
Gambling Act, then the ,place where the 
gaming was taking place would not be a 
common gaming house unless the occupier 
was obtaining some profit from the use of 
the place. LL.B. (1940) All. 559=190 XO. 
252=1940 A.L.J. 456=1940 A.W.B. (H. 
C.) 391=A.I.R. 1940 All, 412. See aiso AX. 

B. 1941 Cal. 32. Bara gambling is a speci- 
fied form of Satta gambling and in such a 
case the omission on the part of the prose- 
cution to prove the commodity concerned is 
not a fatal defect, "Where betting slips ar© 
recovered in a house searched under a war- 
rant under sec. 5 of the Act, they coiisti- 
tute insruments of gaming within the 
meaning of the Act and give rise to a pre- 
sumption under sec. 6 that the house is a 
common gaming house. 1941 O.W.N. 794= 
1941 A.Cr.C. 138=1941 AIL 330=LIiX 
(1941) AU. 576. 

APPLiCABiLiTy.— The Habitual OfSendeis 
Restriction Act cannot be applied in respect 
of persons d^t with under the Gambling 
Acts. See 5 BurJLX 228=101 XC. 668=28 
CrX.J, 490=1927 R. 122: 7 R 1=117 LC. 
^=30 CrX.X 755=1929 E. 147. gee. 562, 
Or, P. Cod^ has no applicatioii to a cast 
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govemuent or administration, and in such notification to define, for the purposes 
of Ms Act, the limits .of such city, town, suburb or station-house, and from time 
to time to alter the limits so defined. 

From the date of any such extension, so much of any rule having the 
force of law which shall be in operation in the territories tjo which such exten- 
sion shall have been made, as ^all be inconsistent with or repugnant to any 
section so extended, shall cease to have effect in such territories. 

3. .Whoever, being the owner or occupier, or having the use, of ^[any 
_ , ' . house, walled enclosure, room or place 1 situate 

keiSfo/'havLT^arge to which this Act applies, opens, 

of a ^ming-housc. keeps or uses the same as a common gaming-house; 

and 


LEG-. REF. 

1 These words have beea amended in the 
U. P. by U. P. Aet (I of 1917), in the Pun- 
jab by Punjab Act (I of 1929) and in the 
0. P. by 0. P. Act (in of 1927). 

under the Gambling Act. 71 I.C. 62=1922 
Oudh 224; 1924 L. 224. 

"Common Gaming House^'— What is.-— 
See notes under secs. 3 and 13. Under the 
O.P.Aniendment Act (IH of 1927) the term 
would indude a public road. I.L.R (1936) 
Nag. 89=162 1.0. 332=A.IJEfc. 1936 Nag. 
78. See also 1941 N.L.J. 297; A.I.R. 1940 
All. 412. Under sec. 1 of the Act as amend- 
ed by the 0. P. Act, in of 1927, ^gaming^ 
includes wagering or betting and 'common 
gaming house’ includes in £e case of gam- 
ing on the occurrence of rain or other natu- 
ral event any enclosure, space, etc., in which 
such gaming takes place. Betting on the 
number of carts that would enter the cotton 
markets on a particular day cannot possibly 
come under cl. (1) (^. The word ‘natural’ 
seems to have been deliberatdy used in jux- 
taposition to the word ‘rain’ in order to 
make it dear that a reference is intended to 
ajL event dependent on natural and not on 
human causes. 1939 N.L.jr. 401. 

Sbcs. 1 AND 2 : Limits within which Act 
IN FORCE. — Where the Lieut.-Govenior, dec- 
lared by notification that the Act should be 
in force within the boundaries of a Munici- 
pality end those boundaries were susequent- 
ly revised;^ and offence was committed 
within the boundaries as existing at the time 
of the notification but without the bounda- 
ries as revised, held, that the boundaries for 
the purpose of Act must be taken to be 
those existing at the time of the notification 
under that Act. 1906 A.W.N. 133=3 Cr.L. 
J. 439. 

Notipication Extending Provisions op 
THE Act — VAiiiDiTr. — The notification in the 
Punjab Gazette extending the whole of the 
Act to a town, are not ineffectual by reason 
of their defining the limits of the town. 12 
PJK. 1886 (Or.). Notification extending the 
Act to a ‘town’ — Cantonment not included, 
23 P.R. 1887 (Cr.). The Act, or any of its 
provisions, cazmot be extended to a town or 
place, to which the Act does not ipso faoto 
^PPly> under the terms of sec, 2, by the mere 
publication of a notification in one issue of 
the Cfa^ette only. 3 P.B, 1885 (Or.). Gmbl- 


ing on a kachcha public road outside the 
limits of a Municipality, to which the Act 
has been extended, is an offence under sec. 
13 because the words "limits aforesaid”, in 
that section refer to the whole of the terri- 
tories under administration of a Lieut.- 
Governor. 12 Cr.LX 107=9 LC. 630. Al- 
though the Act as amended by the Punjab 
Amendment, 1929, has been extended by a 
notification to the Cantonment of Ambala, 
it does not apply to Badar Bazar which' has 
been excluded from the limits of that can- 
tonment by a later notification. 38 P.LJS, 
432. 

Question op what Provision op the Acjt 

HAS BEEN EXTENDED TO A PARTICULAR LOOA- 

mTr— W hether a Question op law or paot. 
— ^Whether or not portions of the Act had 
been extended to a particular locality, and 
whether the steps taken in this vitw were 
sufficient in law to effect it, are questions of 
law and fact, which the Criminal Court bQ S 
to decide for itself before convicting the 
accused. When once a decision has been 
arrived at, the point cannot be reopened in 
a subsequent case except where the facts of 
a particular case' bring it within sec* 44, 
Evidence Act. 41 P.R. 1885 (Or.). It would 
not be an offence if gambling takes place 
outside the area to which the Act has been 
applied by notification. 88 1.0, 5=23 A.L. 
J, 457=26 Or.L.J’, 1061. Trial by Magis- 
trate who issued warrant not desirable — 
Conviction by such Magistrate may not 
stand. 4 A.W.B. 345. 

"Secs. 3 and 4 . — [See also notes under sees. 
4 to 6 and iS], 

Essentials op Offence under secs. 3 
AND 4. — ^A person who is simply caught on 
one occasion gambling on a public road can- 
not be said to use the same as a common 
gaming house. See. 3 contemplates a more 
serious offence than sec. 4 as the respective 
punishments will show, and It is^ evidently 
aimed at the keeper of a gaming house or 
other persons who habitually come within 
the same category. IX.R. tl936) Nag. 89 
=102 1.0. 332=37 Cr.L.J. ^8=AI.R. 1936 
Nag. 78. Indulging in a common friendly 
amusement where the idea of making a pro- 
fit by lev^g a commission was not present 
to the mind of the owner of the house is 
no offence. 20 0.0. 4=18 OrJLJ. 494=39 
I.C. 334, In order to. bring the ewe under 
the Acty i^ is not necessary to prove that pi9* 
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whoever, being the owner pr occupier of any such ^ [house, walled enclo- 
sure, room, or place] as aforesaid, knowingly or wilfully permits the same to be* 
opened, occupied, used or kept by any other person as a commons gaming- 
house; and 

whoever has the care or management of, or is any mamier assists in con- 
ducting, the business of any ^ [house, walled enclosure, room or place] as afore- 
said, opened, occupied, used or kept for the purpose aforesaid ; and 

whoever advances or furnishes money for the purpose pf- gaming with 
persons frequenting such ^ [house, walled enclosure, room or place], 

shall be liable to a fine not exceeding two-hundred rupees, pr to imprison- 
ment of either description,^ as defined in the Indian Penal Code, for any term 
not exceeding three months.® 


LEO. REP. 

1 Vide foot-iiute 1 at p. 1203. 

SjSee see. 53 of Act XLV of 1860. 

8 As to eulianced punishment for a second 
conviction of an offence under sec. 3 or sec. 
4, see see. 15 of this Act. 

fit is cei'tain to result. A mere expectation 
of profit would suffice. 49 A. 562=25 AX.J. 
346=1927 A. 480. But see also 26 CrX.J. 
872=23 A.L.J. 185-47 A. 405=1925 A. 
30.9. Manipulation to avert loss in any event 
—Offence. 81 LC, 438=22 A.L.J. 249=46 
A, 447=1924 A. 338 (PJB.). Sums set 
apart for those ministering to comforts is 
not advantage to keeper of the liouse. 62 I. 
C. 322=22 Gr.L.J'. 498 (Nag.). It must 
be established that owner or occupier takes 
a fixed commission which is irrespective of 
the result of the gambling, or at the outside, 
that he manipulatea the conditions in suck 
manner that he cannot possibly lose. 45 A. 
258=21 AX.J, 236=76 LO. 96: 46 A. 447 
(P.B.)j 19 P.B. 187 (Or.), To sustain con- 
viction for keeping a common gaming-house 
the prosecution must prove not only that he 
owned the house, or was the occupier of it 
and that the insti-uments of gambling were 
kept or used in it, but that they were kept 
or used for his profit or gain. 19 CrX.J. 
958—47 I,C. 810=16 A.L.J. 760. See also 
90 I.O. 713=2 O.W.N. 638=12 OX.J. 646 
=1926 Oudli 674; 30 Cr.L.J. 557=1929 Oudh 
151. Gambling in itself is not an offence 
and only becomes punishable as an offence, 
when it takes place in a common gaming 

house or in a public place, S.O. 203, Oudh. 
Gambbng in Bewali should not be consider- 
ed an offence but the law will not counten- 
ance gambling even in Bewali if it is in con- 
^ 7 O.W.N. 757= 

1930 Oudh 403. See also 27 S.LJ8. 32=34 

^ 31 PXB.. 184= 

M30 Lah. 314. Racing in partnership— 

1 • 445, Definition of gaminfir ' is 

^ jBditttive, All that has to be^ is 
whether tte game that was going on for 
mon^ staked on the result of fte game 
was 10 be lost w won according to sue- 

provided it was not a lottery— If lotberr 
m exduded. See 57 Oal. 620=125 XCL 6^= 
33 910=1929 C. 769. ^ 


money from one of the players or winners 
on a single occasion is not sufficient for a 
conviction. There ought to be other incrimi- 
nating evidences. 75 I.G. 357=24 CrX,J. 
933 = 1923 Rang. 144. 

XJNPEa THE C. P. Amendment Act (HI op 
1927). — ^In the case of a public place, such as 
a road used as a gaming house, sec. 3 
would apply to a man who habitually uses 
that sport kis regular beat or stand 

there, but not a casual gambler whether he 
hands over or accepts the money staked. L 
L.R. (1936) Nag. 89=37 Cr.L.J. 58S=AIJa. 
1930 Nag. 78. 

Jurisdiction op Magistrate. — See LJB.E. 
(1872-1892) 486. 

Meaning op Terms. — ^A 'person' not only 
includes a natural person but a juiistie 
person such as Municipal Committee. 24 Or. 
L.J. 463; 72 1,0. 623. The words "for the 
profit or gain of” used in the definition of 
“common gaming-house” in sec. 1 cannot 
be read as meaning for the purpose of carry- 
ing on the gaming. 20 AX.J. 218; 23 Cr. 
L.X 196; 65 LO. 852. Sec. 3 of the Bom- 
bay Gaming Act makes "gaming” within 
the meaning of the Act the collection or 
solieicing of bets, and it makes no difference 
if those beta are brought by a messenger or' 
person or sent ky telephone or sent and re- 
ceived by telephone. It is gaming within 
the definition of see. 3, and in see. 7 the 
word “persons” includes “person”, the plural 
includes the singular. Hence, a person 
caught actually in the act of taking bets 
over telephone can be convicted of gaming 
under sec. 5. IX.R. (1940) Ear. 150=187 
I.C. 78=41 CrX.X 399=A.I.R. 1940 Sind 
28. Common gaming-houses are houses, etc., 
in which instruments of gambling are k^t 
or used for the profit; or gain of the owner or 
occupier, whether by way of diarge for the 
use of the instruments of gaming or of the 
house, OP otherwise howsoever. 3 N.-WJP. 
134. See also 20 AX.J. 218=65 LO. 852. 
Instruments of gaming include articles used 
as a means or appurtenance of, or for the 
purpose of, carrying on, op facilitating gam- 
ing. 20 A.L.J. 218=23 CrX.J. 196=66 LO. 
852. See also LL.B. (1940) All. 559=1940 
AX.J. 456=A,IB. 1940 All. 412 (dip with 
numbers and a register); A.1B. 1940 Bean, 
18 (Mpked coins). A lottery or sweep 
ticket is not an instrumani^ of gaming with- 
in tHe me a nin g of see. 13. Heie 
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without gaming is no offemo in tlip Cen- 
tral Provinces ;»nd Berar. -I'i L<'. 433—19 
Cr.L.J. 917=14 X,L.ii,. 337. 8o also books 
used for registering or I'ecording gaming 
transactions. 53 B. 3*J7 -31 Bom.L.k. 15-S 
=30 Cr.L.J. 595=1929 Bom. 157 (case law 
discussed); so also register or record of 
tansactions in American futures as books 
registering Kacha Mandi transactions and 
Tej Mandi transactions (ibid,); so also ad- 
vertisements of Satta gambling smd accounts 
of Satta gambling are ^‘instruments of gam- 
ing”. 49 A. 562=25 A.L.J. 346=3927 A. 
408 (1924 A. 338, Poll.). Anything which 
assists gaming or which is used for further- 
ance of ^ming wonld be instrument of gam- 
ing. It is not possible to give an exhaustive 
list of such articles. It will be necessary 
to consider the article in question with re- 
ference to the game that is played. Slips 
of papeis found in the house held to be in- 
truments of gaming. (65 I.C. 852; 46 A. 447 
and 49 A, 562, Rel.) 1933 A. 554. Tele- 
grams and documents which enabled gam- 
blers to settle •lifferences but could not be 
deciphered are not implements of gaming 
within the meaning of the Act such as, if 
found in a house, would enable a Court to 
presume that the house was a common gam- 
ing-house. 21 A,L.J. 318=76 T.O. 2S=25 
CrX.J. 92. Cowries, if instrumems of 
gaming, 90 I.C. 713=2 O.W.]Sr. 638=26 Cr. 
L.J. 160=1925 O. 674; 3 P.E. 1896 (Cr.). 
See also 6 O.P.L.R. 17 (Cr.); 18 A. 23; 12 
Cfr.L.J-. 28=8 I.O. 1127=6 N.LJ6. 168; 19 
A. 311. The expression '^sing or keeping” 
in see, 3 of the Bombay Prevention of Gam- 
bling Act means having a right to use or 
keep as in sec. 4 (a) and if the accused was 
not a person having a right to use this pas- 
sage, then it would be irrelevant to prove 
that he was making a profit out of the gam- 
ing carried on there. To bring a case with- 
in the definition, it would be necessary to 
show that profit was to be made for the per- 
son owning, keeping or using the passage, 
that is, presumably the landlord. IX.3^ 
(1940) Bom. 322=42 Bom.L.B. 161=A.IJ&. 
1940 Bom. 129. See a^o AJ.B. 1940 Bom. 
IS. 

"Owner or Ocoipibr op house”.— Mean^'ng 
of. See 41 BomJi.E. 1326=A.IJK. 19^ 
Bom, 62. ^^aving the use of” — Meaning 
of. See A.I.E. 1940 Bom. 18. 

Common Gaming-house — Presumptive 
EvmENCE . — also Notes under secs. 5 
and 6], It is only in the case of a house 
searched Under the provisions of sec. 5 that 
a presumption arises, under sec. 6, from the 
mere discovery of cards, dice, or other in- 
struments of gaming, that it is a common 
gaming house. L.B.R. (1872-1892) 548; 101 
I.O. 659=28 Cr.L.J. 483. See also 155 I.O. 
496=41 L.W, 679=68 M.L.J, 421; 1941 O. 
W.N. 794. The presence of implements of 
gaming, which were not actually being used 
at the time does not give rise to a presump- 
tion that the house was a common gaming- 
house. 45 A. 258=21 A.L.J. 36=76 I.C. 
969; 25 .Cr.L.J. 297=1923 A. 192. To 


justify conviction of the accused for keeping 
u common gaming-house it must be esta- 
blished that the owner or occupier of the 
liouse takes a fixed commission which is irres- 
pefrtivii of the result of thr- gaming, or that 
he manipulates the conditions in such a 
manner that he cannot possibly lose. 20 A. 
L,.7, ^ 238 = 65 I.C, 852, Where chance of 
loss is extremely rare, oJfence is complete. 23 
AX.J. 385=47 A. 405=1925 A. 309: 2 Bur 
L.J. 5=75 I.C. 71=1923 R. 141. Where in 
pui'suance of a warrant issued under sec. 5 
of the -Vet, certain .dips with numbers up- 
on them and a register were found in the 
house of fcho accuticd, in the absence of any 
oTplanation as to the purpose of these slips, 
it should ho inferred that they are instra- 
ittent?, of gaming and consequently the dis- 
covery of them is evidence, until the contr- 
aiy is made to appear, that the place was 
being iiaed as a common gaming house. I.L. 
R. (3940) All, 559=1940 A.L.J. 456=1940 
A.W.R. (II.O.) 393=A.I.R. 1940 All. 12. 

Sf* lihu 1941 0.1V,N, 794. 

-'•Public Place” What is.--[See also 
Notes under secs. 4 and 13]. When the 
judilic have access to a place without their 
fir .-ess being refused or interfered with, that 
place is a public place whether the public 
htive a right to go there pr not. 20 A.L. 
,1. SO— 44 A. 265=65 I.O. 419. See also 9 
N.L.R. 134; L.B.R. (1872-1892) 57, 59. 

Consequently gambling in a private grove 
frequented by the public on the occasion of 
a^Jair^is an offence. 20 A.L,J. 80; 44 A. 
26o—65 I.C. 410. A garden enclosed with 
a liodge or ditch where gambling takes place, 
cannot be considered as a ^‘common gaming- 
house”. 14 P.B. 1896 (Cr.). Convi^n 
under sees. 3 and 4 for gambling in a tem- 
porarily constructed shelter is irregular. 20 
Cr.L.J. 303=50 I.C. 351 (A). A buRock 
run surrounded by low wall of loose bricks 
IS a place. 38 A. 47=31 I.O. 1002. 

“P^SAGE”.~If common gaming house. 
Sec A.I.E. 1940 Bom. 18=186 I.C. 242. 

"Common gaming-house” — '*Ring-game” 
kept as one op items in variety entertain-' 
— ^In an enclosure erected for a variety 
entertainment one of the items was the ring- 
game. This was a game where the public 
may, if they so desire, try to throw brass 
rings, which they buy from the management 
at four to the ann^ over sTnalj coin placed 
on a table. The coins were ranged from 
anna to a rupee. Jffeld, that this enclosure 
could not be properly described as a "com- 
mon gaming-house”, nor could the table on 
which the coins were spread be described as 
an instrument of gaming and that even if 
technically it could be so described, this was 
clearly a case of ds mmmie non curat lex, a 
principle of law well recognized by Courts 
and enunciated by sec. 95, I. P. Code. Meld, 
further, that this type of game when played 
for Such small prizes was not the mischief 
aimed at by the Public Gambling Act. 39.<15 
L. 225. See also 1940 N.L.J. 297. 

Government Opficb if used for gambling 
would come under the definition of "com- 


V 



1206 


The Criminal CbusT Manual. 


IS. 3 


jnon gaming-house”. 26 AJLi.J. 400—29 Or. 
L.J. 448=1928 A. 216. 

Pbestj3M3*tioit. — there is a fair presiiinp- 
tioa under see. 6 that the person is the occu- 
pier or has the use of a room within sec. 3 as 
a common gaming-house the i^ue of a 
warrant is not illegal. 21 442=56 

I.O. 234 (A.). To substantiate a conviction 
under sec. 4 it is sufficient if the accused 
persons were seen on the premises on the 
entry of the police in the course of a lawful 
search though most of them managed to evade 
arrest at the moment 22 Cr.L.J. 608=62 
LC. 332=17 N.L.E. 59. Where a house is 
not proved to be a common gaming-house, 
the presence of other persons therein will 
not raise a presumption against them and 
even if it were one, no presumption will 
arise against such persons unless it can be 
shown that gambling was going on at the 
time when they were present. 19 CrX-J. 
958=47 I.C. 810=16 A.L.J. 760. In a ease 
under sees. 3 and 4, the owner of the house 
should be allowed to prove that the house 
was not used as a common gaming-house. 
L.B.E. (1871-1892), 53. 

Evidence op use op Instrdmbnts op 
Gaming essenti^ por Oonviotion.— In 
order to support a conviction under see. 3 of 
keeping a common gaming-house as defined 
by sec. 1 there must be evidence that instru- 
ments of gaming were kept or used. 
(1872-1892), 532. See also 116 I.O. 57= 
1929 O. 1151=6 O.W.K, 45. The mere 


finding of cards, dice, etc., is not evidence 
that the house is a common, gaming-house. 
The owner or tenant must derive profit or 
gain from the gambliiig. 19 P.E. 1871 (Or.). 
The fact that certain instruments of gaming, 
such as race-books, were found in the house 
is not sufficient to show that the house is 
a common gaming house, though they might 
be Treated as evidence. AXB. 1941 OaJ. 
32. See also A.I.B. 1940 All. 412; 1941 0. 
W.N. 794 (finding of betting slipd.) 

Search Warrant — Ceiedible Information 
— Presumption. — When a search warrant 


•purported to be issued upon credible infor- 
mation and after enquiry signed by the 
pistrict Superintendent of Police, Jield, that 
it was open to the Magistrate to presume 
until the contrary was made to appear, that 
it was open to the Magistrate to presume 
the warrant was issued on credible informa- 
tiota after sufficient enquiry and that 
prosecution need not give evidence, in the 
enquiry, if any, held thereupon. 29 PJt, 
1881 (Or.) dele 5 0,0. 37. {See also notes 
under secs. 5 pd 6). Where at the time 
when the Magistrate signed the warrant the 
place used as public gaming-house is not 
stated at all in the body and the warrant 
was issued on credible information it should 
be presumed that the Magistrate signing the 
warrant had such information. A police 
report is prjma facie credible infonniition. 
14 Cr.LX 293=19 I.C. 949=9 lSrX.B. 68. 
As to imperf^ description in the warrant 
S to be searched, see 1905 A.W. 

K 105^2 CrX.J. 243. Where there was ne 


credible information and no enquiry was 
made for the purpose of being satisfied 
that a house was used as a common gaming 
house and a warrant is issued by the Magi^ 
•trate, it could not be legal and hence s^ 6 
of the Act could not be invoked to raise a 
presumption against the accused in such a 
ease. 1939 N.L.J. 357. 

J oiNT Trial. — J oint trial of keeper of 
house and persons found in the house is not 
illegal. 3 Lah. 359. See also 104 LC. 441 
=28 Cr.XX 82o=1927 Lah. 699 (case-law 
discussed). Offences under secs. 3 and 4 are 
inter-dependent and are compliments of one 
another. 1930 A.L.J. 229=31 Cr.L.J. 35= 
1929 A. 937. Two accused under secs. 3 
and 4 can be tried in the same trial. 35 P. 
B. 1914 (Cr.); 9 N.L.B. 68. The offence of 
keeping the gaming-house and the offence of 
using it, both appear to be offences com- 
mitted in the same transaction. 20 A.L.J. 
967= 71 1.0. 507=1923 AH. 88 (1). Offen- 
ces under secs. 3 and 4 are different offences. 
The offence under sec. 3 is that the owner 
or occupier opens or keeps the house as a 
common gaming-house. He may do this 
without himself taking part in the gaming 
under sec. 4. 81 I.O. 186=25 Cr.L.J. 698= 

1924 Oudh 403. 

Misjoinder op Charges — ^Bisoretion op 
Chief Court to hear Pleader in Bevision. 
—•A person accused under sec. 3 cannot be 
tried together with the person accused under 
see. 4 on the ground of misjoinder .of 
charges.’ See 5 P.W.B. 1910 (Or.). See 
also 31 Cr.L.J, 35=1930 A.L.J. 229=1929 
All. 937, Ohfiter: — ^When the District Magis- 
trate has refused to appoint a legal piacti- 
ribner to represent the Crown in revirion, 
tne Chief Court must decline to hear him. 
5 P.W.B. 1910 (Cr.). 

Convictions under Sections, essential. 
FOR. — ^Tn order to sustain a conviction under 
secs. 3 and 4 it must be shown that the house 
in wbfch the alleged offence was committed 
was a common gaming-house within themean- 
m of sec. 1. 46 PJt. 1867 (GrXSee also 6 C. 
P.L.B. 17 (Cr.); 116 LO. 57=1929 Oudh 151, 
A man, who keeps a common .gaming-house 
and gambles in it himself, cannot be con- 
victed and separatriy sentenced under secs. 
3^4. L.BJ5. (1893-1900), 469, 

Conviction when sustainable. — Before 
a conviction could bo had under sec. 3 or 
^ should be proved that cards, dice, 
tables or other instruments of gaxning were 
^^ept or used for the profit or gain of the 
person owning, occupying, using or keepbag 
tte houBs”. 6 qJPXJt, 17 (Or.), mate 
a* Magistrate convicted certain persons under 
sees. 3 and 4 but directed their release on 
their entering into a personal bond for good 
behayiour for one year^ hdd, tiut tte otto 
was illegal inasnmcli as sec. 562, Or. P. Code, 
bad no application to the case. 25 0.0. Ill 
=71 1.0. 62; 24 CrXJ. 14=1922 Ondh 224. 
The law does not contemplate the confisca- 
tion of money found on the persons of 
accused convicted under sees. 3 a'nd 4 . 41 

An. 366=21 CrX,J. 42=54 1.0. -260=17 A. 
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Penalty for being 
in gaming-house. 


found 


4. Whoever is found in any such house, walled enclosure, room or 
place], playing or gaming with cards, dice, counters, 
■ money or other instruments of gaming, or is found 
there present for the purpose of gaming, whether 
playing for any money,’ wager, stake or otherwise, shall be liable to a fine not 
exceeding one hundred rupees, or to imprisonment of either description,® as 
defined in the Indian Penal Code, for any term not exceeding one month ;® 

and any person found in anv common gaming-house during any gaming 
or playing therein shall be presumed, until the contrary be proved, .to have been 
there for'the purpose of gaming. 


LISO. ■ 

1 Vifle footnote 1 at p. 1203. 

2 Vide footnote 2 at p. 1204. 

3 Vide footnote 3 at p. 1204. 


L.J. 368. In tlie case of an offence under 
sec. 3 of the Public Gambling Act, for keep- 
ing a shop as a gaming house for satta 
gambling, it is incumbent for the prosecu- 
tion under the law to prove by definite evi- 
dence the commodity in respect of which 
the alleged satta gambling was going on. 
Mere vague and general statement by prose- 
cution witnesses that satta gambling was 
going on prove nothing in law. 1939 A-W. 
R. (H.C.) 736=1930 A.L.J. &90=A.I.R. 1939 
All. 734. 

Friemuly Amusements no offence. — It 
is not unusual for persons to gamble on the 
occasion of the Deepavali festival by way of 
a common friendly amusement rather than 
for the purpose of making any profit or rea- 
ping a commission, 25 0.0. 111=71 I.C. 62 
=24 OrX,J, 14=1922 Oudh 224; 7 O.W.N. 
767=1930 Oudh 403; 90 I.C. 713=1925 
Oudh 674. ifiSfe uZso 20 0.0. 4—39 1,0. 334 
=11 Cr.L..T. 494. A person simply allowing 
the use of liis house to gamblers during a 
Deepavali festival withouf any idea of de- 
manding rent, etc., cannot be said to keep a 
jommon gaming-house within secs. 3 and 4. 
>0 Cr.L.J. 283=50 I.C. 171 (AH.). 

Sentence of Imprisonment and Pine. — 
K. sentence of imprisonmeufj and fine under 
‘ec. 3 or sec. 4 is illegal. L.P.R, ('1872- 
-892) 434; 28 P.LR. 577=28 qr.L.J, 790 
=1927 Lah. 672. Fine is a more appropri- 
ite form of punishment, for a first offence 
mder sec. 4 than imprisonment. A Magis- 
rate should strongly mark the distinction 
»etween offences under secs. 3 and 4. L.B- 
t. (1872-1892), 428. It is not proper to 
onviet the accused person under the two 
ections and pass a cumulative sentence on 
ne count only. 31 Or.L.J. 35=1930 A.Ljr. 
29=1929 All. 937. 

Rewards to Informers. — ^There is no 
ustification in sec. 16 for the paym^t of 
ny portion of a fine imposed under sec. 13 
) the informer. There is no authority for 
awarding an arresting officer out of the fine 
nposed und^ secs. 3 and ,4, or out of the 
oneys or sale proceeds of artides seized 
id ordered to be forfeited under the Act. 
.B.B. (1872-1892), 407. 

Jurisdiction op Magistrate. — ^Accused has 
e right to examine the Magistrate 


issuing warrant as a witness to enfjuire from 
him what was the information received by 
him and how the warrant was filled un"; 
and therefore accused would be materially 
prejudiced bv trial by the very Magistrate 
who issued the warrant, 73 I.C.' 521=24 Cr. 
L.J. 633=1924 Lah. 247. 

Sec. 4 . — See also notes under secs. 3, 5 
and 13. 

EsrbnttaLvS for conviction. — The only 
crime under the Public Gambling Act is 
being found in the place where gambling is 
going on and it is no offence to gamble in a 
public place as long as a person is not 
found doing it. The persons not found in 
the place where gambling was going on can- 
not therefore be convicted under see. 4 of 
The Act. fSo P.R. 1894 tCr.), Foil.] 177 
I.C, 298=40 P.L.R. 916=A.I.R. 1938 Lah. 
631. 

Gambling in a Private House.— Sec. 13 
punishes gambling in a public street or 
place. Sec. 4 punishes gambling in a com- 
mon gaming-house. Gambling in a private 
house is not an offence under the Act. 2 
H.W.H. 289. see also 1941 Nag. 16 (open 
space in front of panstall). 

Gambling in a Common gaming-house. — 
Tu order to support a conviction, the accus- 
ed must actually be found in the house when 
search was made. 36 P.R. 1894 (Or.). Where 
a panstall is very small and customers never 
actually enter it as there is no room for 
them, but they stand in front of it, and 
carry on the betting or gaming, the area in 
y7bich the customers usuallv stand should be 
included in the definition of ^common gaming 
house' when the place is so used. 190 I.C. 
764=1940 N.L.J. 297; A.I.R. 1940 B, 129. 
Persons present during game — Presumption. 
See A.I.R. 1938 Nag. 63. See also A.T.R. 
1941 Nag. 16. 

Being found in a common gaming-house. 
— person seen actnally in a gaming-house 
by the officer executing' the warrant at the 
time of their reaching the house is "found” 
in the house within the meaning of sec. 4. 
If is not necessary that he should be actually 
arrested in the house. 22 P.R. 1895 (Cr.). 
[35 P.R. 1894 fCr.), ExpL] In order to 
make person punishable under see. 4, it is 
not necessary either that should be found 
by a Magistrate or bv a police-officer actings 
in the manner 'provided by sec. 5, or that 
information should be given by a police-offi- 
cer. A Magistrate may take action under 
sec. 4 upon information given by a private 
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5. If the Magistrate of a district^ or other officer invested "with the full 
powers of a Magistrate,^ or the District Superintend 
to enter and ^j^^t of Police, upon credible information, and after 
such enquiry as he may think necessary, has reason 
to believe Aat any ® [house, walled enclosure, room, 
or place] is used as a common gaming-house, 


Powers 
authorise police 
and search. 


to enter 


he may either himself enter, or by his w'arrant authorise any officer of 
police, not below such rank as the ® [Provincial Government]' shall appoint In 
this behalf to enter with such assistance as may be found necessary, by night or 
by day, and by force if necessar}’, any such -[house, walled enclosure, room or 
place], 


UBG. EEF, 

I "Read District Magistrate and Magistrate 
of the first class, respectively. See Code of 
Criminal Procedure 1898 (Act V of 1898), 
sec. a. 

3 Vide footnote 1 at p. 1203. 

s Substituted for ^Tliieuteuant-Governor 
or Cliief Commissioner” by A.O., 1937. 


individual, and may convict upon the evi- 
dence of a private individual. L.B.B. (1893- 
1900), 321. 

Comrow Gaming-house — Evidence — 
"Ckedible Information”.— When a house is 
searched by the Police on information that 
it is a common gaming-house the finding of 
instruments of gaming will be admissible 
evidence that the house is used as a common 
gaming-house, notwitlistanding that the 
warrant is defective, though the finding of 
such artides may not be evidence to the 
eTiteut mentionpd in sec. 6, "Credible infor- 
mation” as used in sec. 5 has not the same 
meaning as "credible evidence^'. The "cre- 
dible information” there mentioned need 
not be in writing. 28 A. 210; 30 A. 60. 
'‘Credible information” includes any informa- 
tion which in the judgment of the officer 
to whom it is given app^ra entitled to credit 
on ^ the particular instance and which he 
believes. It need not be sworn information. 
116 I.C. 455=30 Or.L.J. 625=1929 L. 720. 
The Public Gambling Act does not require 
the Magistrate to make an inquiry before 
issuing a search warrant. All that the Act 
requires is that the Magistrate should have 
credible information. He may, but he is 
not, bound to make an inquiry. I.L.B. (1938) 
A. 422=175 X.O. 233=1938 A.W,H. (H.O.) 
147=1938 AX.T. 222=A.I.Ifc. 1938 AU. 252. 

6 of tlie Act naerely requires that the 
the search warrant should be issued after 
the receipt of credible information. The 
wrant IS. therefore not invalid if it does 
not state that it was issued after the receipt 
of credible information. 171 I.C. 1007=39 
55=A.1.IL 1938 Kag. 63; A.I.E. 
V*v? information being cre- 

uible the preaumtion as to regularitv of offi- 

SS=a'5!% “ 

wabrmit — Conditions' 

^ under m. 6, officer, wlxether Magie- 
t»te or Police shall iave, upon eradible in- 


formation, reason to believe that the pre- 
mises to be searched are used as a common 
gaming house. It is not necessary that the 
informant should be examined upin oath or 
affirmation, or that further enquiry should 
be made or that a record should ' prepared, 
7 P.B. 1882 (Or.) (E.B.) [19 P.B. 1871 

(Cr.); 9 P.E. 1876 (Crf.> Kef.] To apply 
see. 6 the premises must he entered or 
searched under the provisions of sec. 6. The 
credible information, which the police officer 
must obtain before he can enter a place 
must show that the gambling is being carri- 
ed on for the profit of the owner or occupier, 
and there ought to be evidence to describe 
either how the game itself was played or 
how a toU, if any, -was levied. The mere 
fact that small sums are set aside for re- 
munerating those who minister to the com- 
fort of the persons assembled, does not show 
that such payments represent any advan- 
tage whatsoever to the person occupying or 
keeping the premises. A police-officer is not 
at liberty to raid premises merely because a 
number of persons are collected to gamble 
there^ and a conviction based on such infor- 
mation cannot be sustained. 62 I.C. 332=22 
Cr.L.,J. 498 (Nag.) The body of the search 
waiTnnt issued under sec. 5 of the Act need 
not be filled up by the Magistrate or his 
clerk. All that the Magistrate has to do is 
to sntiafy himself, that there is credible in- 
formation that the accused’s house is being 
used as a common gaming house. 1945 NX. 
-T. 237. There is no provision in the Public 
Gambling Act about the execution of search 
warrants. Warrants issued under sec. 5 of 
the Act to a police officer may be endorsed 
by him to another police officer in accordance 
the provisions of sec. 79, Or. P. Code. 
1945 N.L.J. 237. 

Search: by Officer other than the one 
NAMED IN the SEARCH-WARRANT. — ^The Only 
person authorised to make a search is the 
officer named in the warrant. The officer 
named ^ in the warrant is not competent to 
authorize any one else to make the search- 
22 P.K, 1895 (Cr.). A charge of being the 
owner or keeper of a common gaming-house 
may be proved and conviction sustained even 
if there has been no legal warrant and 
search. 22 PJfc. 1895 (Cr.) Assistant Super- 
intendent of Police is not authorised to 
search without warrant. 23 A.L.J. 137=26 
Or.L.J. 896—1925 A. 301. Superintendent 
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and may ei^er himself take into custody, or authorise such (^cer to take 
into custody, all persmis whom he or such officer finds therdn, whether or not 
then actually gaming; 


of Police ceitifying warrant that had 
reason to believe”. 'Warrant valid. 7 I». 
310=27 P.L.E. 466=27 Cr.L.J. 990=1926 
Lali. 459. 

Guilt or inxooence op accused — ^I p af- 
fected BY LEGALITY OF ARREST. — ^Under SeC. 

5 the District Superintendent of Police may 
arrest without a warrant. In order that an 
offence may be cognizable offence it is not 
necessary that, every police officer should 
have the power to arrest without a warrant. 
The fact that Distrit Superintendent of 
Police has such power makes it a cognizable 
offence. The. question whAher the arrest 
was valid or not would not affect the question 
of the guilt or otherwise of tlie accused, be- 
cause even if it was illegal, the Court would 
still have jurisdiction under see. 390, Cr. P. 
Code, to take cognizance of the offence. 
1041 KL.J. 465=A.I.B, 1941 Nag. 33S. 

LimT OP Sentence.— iScc 190 I.C. 703= 
A.I.B. 1940 Sind 187 (case under IBombay 
Gambling Act). A person who had been 
seven times previously convicted under the 
Gambling Act was convicted of being found 
in a gaming house and was sentenced under 
secs. 4 and 15 to rigorous imprisonment for 
six months. MeMy that the utmost punish- 
ment allowed by the law being a of 
Es. 200 or rigorous imprisonment for two 
months, the sentence passed was illegal. 1881 
A.W.N. 129. {See also notes under sec. 3.) 
Where either of two offences under the two 
different Acts are constituted by the same 
acts the offender cannot be punished for 
both. 25 Cr,L.J. 225=76 I.C. 689=1923 
Lah. 343. Where the prosecution have relied 
upon the same facts and upon the same acts 
of the accused to prove that the offences 
under secs. 4 and 5 (Bombay Gambling Act), 
were committed the convictions under both 
sections may be confirmed, but tlwre should 
be one punishment for both. He should not 
be punished twice over for the same acts. I. 
UB. (1940) Kar. 150=187 I.O. 78=41 Cr. 
L.J. 399=A.r,B. 1940 Sind 28. 

Daing should be punished much more 
heavily than an ordinary gambler. It is the 
Dainff who makes opportunity for other 
people to commit gambling. 6 B. 656=117 
I.C. 60=30 Cr.L.J. 709=1929 Bang. 30. 

Imprisonment in depaum* op Pine. — ^A s 
the maximum term of imprisonment under 
sec. 4 ie one month, the accused could not, 
under sec. 65, I. P. Code, be sentenced to 
more than one week's imprisonment in de- 
'fault of payment of fine. Sec. 65 has been 
made applicable to fines imposed under the 
Gfambling Act by sec. 25 of the General 
Clauses Act, 1897. L.B.B. (1893-1900), 385. 
It is ordinarily undesirable that a Magistrate 
who believes that the information that a 
house is credible and issues a search warrant, 
should try the case. He caimot, however, be 
said to be personally interested in the case, 
Oi. C» M,-I— 15a 


and see, 526, Cr, P. Code, would not apply. 
171 I.O. 1007=39 Cr.L.J. 55=A.I.B. 1938 
Nag. 63. 


6, 6 AND 7.— -(fiTcc also notes under 
secs, 3, 4, 6 and 13). It is ordinarily unde- 
sirable that a Magistrate who believes that 
the information that a house has been used 
as a public gaming house is credible and 
issues a search warrant, should not try the 
case. He cannot, however, be said to be per- 
sonally interested in the case, and sec. 626, 
Cr. P. Code, would not apply. 171 LO. 
1007. As to who can issue search warrant 
see 42 Bom.L.B, 203=A.LB. 1940 Bom. 127, 
An additional Superintendent of Police ap- 
pointed under sec. 6 of the Bombay District 
Police Act, has no power to authorise the 
issue of a search warrant under sec. 6 of 
Gambling Act. Where a search irarran^ is 
issued by an Assistant Superintendent of 
Police the presumption under gee. 7 of the 
Act does not arise^ and a conviction based 
on such presumption cannot be sustained. 
187 1.0. 459=42 Bom.L,B. 203=A.I.B. 1940 
Bom. 127. 

Search Warrant — APPLiCABiuTy op Pro- 
visions OF Cr. P, Code.— —The provisions of 
Ch. VII of the Cr. P. Code relating to search 
do not to a search conducted under a 

warrant issued under sec. 5 of the Gambling 
Act. 3 Lah. 359=23 Or.L.J. 621=1922 L. 
458. S^ also 31 Cr.L.J. 35=1930 A-L-J. 
w..,9--A.I,B. 1929 A, 937. The object of the 
legislatare is to ensure that searches are con- 
duct^ fairly and that there is no "planting" 
^arficl^ by officers engaged in the search. 
Where, therefore, the witnesses are given an 
opporti^ty of satisfying themsdves that 
tne p<nic6 had nothing on their persons, the 
mere fact t^t the winesses actuafly helped 

T-j in making the search will not in- 
validate the search nor prevent presumption 
ar^g under the Gambling Act. 5 B. 291 
— -8 Or.L.J. 701=1927 Bang. 241. Dara 
gmblmg IS a i^edfied form of Satta gam- 
bling and in such a case the omission 
on the parfc of the prosecution to 
prove the commodity concerned is not a fatal 
defect. Where betting slips are recovered 
m a house searched under a warrant r^der 
sec. 5 of the Public Gambling Act, they con- 
stitute instruments of gaming within the 
meaning of the Act and give rise to a pre- 
sumption under sec. 6 of the Act that the 
gaming house. I.L.B. 
(p41) All. 576=1941 A-LJ. 421=AIJt 
1941 All. 330. 

Warrant fob Search, when can be issu- 
ed.— A warrant cannot be issued under 
sec. 5 umess the house is used as a gaming 
house. Tt IS not justifiable where it is issued 
S? om^tion ft wss going to bo 

SO In the latter case, issue of a war- 

IS iBegnJ, ^ does not giro lise to aar 
presnmption imder see. 6 or aity 
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. and may seize or authorise such officer to seize all instruments of gaming, 
and all moneys and securities for money, and articles of value, reasonably suspects 
to have been used or intended to be used for the purpose of gaming which are found 
therein ; 

and may search or authorise such officer to search all parts of the ^[housc, 
walled enclosure, room, or place] which he or such officer shall have so entered 
when he or such officer has reason to believe that any instruments of gaming are 
concealed therein, and also the persons of those whom he or such officer so takes 
into custody ; 


LEG. REF. 

i Vide footnote 1 at p. 1203. 


tion under sec. 10 19 A.L.J. 691. A war- 
rant issued under sec. 5 of the Bengal Pub- 
lic Gambling Act must indicate that the 
Magistrate has reason to -bdieve that the 
house which he directs to be searched is 
used as a common gaming-house, or, in other 
words, as a house which is used by its oto- 
er or occupier for the purpose of maMng 
profit out of gambling transactions which 
take place therein. A warrant which merely 
states that the Magistrate has reason to be- 
lieve that the house is used for certain gamb- 
ling is not legal, and if the house is search- 
ed under such a warrant, the presumption 
which is raised under see. 6 of the Act can- 
not ^-^8® ■fell® instruments of gaming 
found therein. In such a ease, it must be 
proved by independent evidence that the 
owner or occupier of the house derived a pro- 
fit from the use of these instruments of gam- 
ing. 45 C-W-N. 24. The expression 
common gaming-house” has a special mean- 
ing under the Public Gambling Act and un- 
less that expression is used in the search 
warrant, the prosecution cannot avail them- 
selves of that special provision of sec. 6 of 
the Act. 71 C.L.X 542=44 G.W,N. 1123. 

General ‘Warrant. — To issue a warrant to 
raid houses where gambling goes on at the 
time of Deepavali is highly undesirable as 
the police are merely encouraged to run on 
members pr perfectly innojceat persons in 
order to get a reward. 7‘ O.W.1T. 757= 
1930 Cr. 0. 943=1930 0. 403=326 1.0. 702, 
Place used for public gaming not stated in 
the warrant — ^Warrant illegal. S^e 73 1.0. 
521=24 Cr.L.J. 633=1924 L. 247. But a 
warrant the search of a house is not in- 
valid merely because its boundaries are not 
spewed, and particularly so where it is des- 
cribed by the name of the owner or occupier 
and where there is no likelihood of anybody 
being in doubt as to the identity of the house 
to be searched. 1938 AJLI. 222. If fhe des- 
cription in the search warrant is otherwise ade- 
<^iiate to identifv the place without ambigruity, 
it is immaterial that the boundaries are not 
specified, tgo I.C. 764.== 1^40 N,L.J. 297. The 
omission to describe a house bv its boundaries 
or number rend^ a warrant ineffective- Where 
the prosecution is not entitled to the presumption 
under sec. 6 of the Gambling Act, the burden of 
proof lies on the prosecution 195^9 N.L.T, «i*>7, 
jw also 194X Nag. j6. A-warrant for the carch 
of a house is not invalid merely because bound* 


ariesarenot specified and particularly so where 
it is described by the name of the owner or 
occupier and where there is no likelihood of 
anybody being in doubt as to the identity of the 



Search of two or more Houses. — Two or 
more houses may be specified in one warrant 
provided that they are clearly disunited in it. 
17 P.R. 1897 (Cr.). A warrant in the alterruOwe 


to different police-officers is not bad. 17 P.R. 1897 
(Cr.) . A Magistrate cannot issue a warrant of 
search leaving it to the discretion of the police to deter- 


mine whether it shall or shall not be executed. 
L.B.R. (1872-1892) 86. Search under gambling 
Act — Cr. P. Code, sec. 103 not applicable — Entry 
by Police Officer scaling walls at midnight docs 
not invalidate the search. 9 Luck. 355=11 O. 
W.N. 62=147 317—36 Cr.L.J. 397: 

O. 90 (68 I.C. 845 ; I Luck. 301, Foil.), 
search warrant is executed^ by an officer different 
from the one to whom it is issued, the search is 
ill^al. 71 C.L.J. 542=44 G.W.N. 1123. 
Failure to examine panchas and to produce 
independent evidence as to what was found at 
raid — ^Effect. See 185 I.C. 203=12 R.B. 229 
=41 Gr.L.J. 127. 

SiG^G A Warrant — Meaning. — Sec.5 merely 
requires that the search warrant should be issued 
after the receipt of credible information. The 
warrant is, therefore, not invalid if it does not 
state that it wss issued after the receipt of credible 
information. 171 I.C, 1007. The Act does not 
require the Magistrate to make an inquiry before 
issuing a search warrant. All that me Act 
requires is that the Magistrate should have 
credible mformation. He may but, he is not, 
bound to make an inquiry. ’ 1938 A.L.J. 222- 
When a wan^t, signed by a District Superinten- 
dent 6f Police contained the following words 
“ there is reason to believe,” held, that the 
signatory had reason to believe, and acted upon 
credible information, within the meaning of 
sec. 5. 17 P.R, 1897 (Cr.) , The term “ credible 
information” includes any information which, 
in the judgment of the officer to whom it is given, 
appears entitled to credit and which he beKcvcs, 
It is not necessary that such information should 
be taken upon oath or affirmation. 7 P.R. 
1882 (Cr.) (F.B.) [19 P.R. 1871 (Cb:.) and 9 

P. R. 1876 (Cr.), Ref.] To apply sec. 6 the' 
preinises must be entered or searched under the 
prorisions of sec. 5. The credible information, 
which the police-officer must obtain before he 
can ^ter a place must show that the gambling 
is being carried on for the profit of the owner 
or occupiCT, and there ought to be evidence to 
describe cither how the game ileslf was played, 
or how a toll, if any, was levied. 62 I.C. 322 
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and may seize or authorize such officer to seize and take possession of all 
instruments of gaming found upon such search. 


=22 Cr. L.J. 198 (Nag.), See alio 1889 A.W.N. 
162. The, mere fact that small sums are set 
aside for remunerating those who ministered to 
the comfort of the persons assembled, does not 
show that such pa>Tnents represent any advantage 
whatsoever 10 the person occupying or keeping 
the premises. 62 T.G. 322=22 Cr.L.J. 198 
(Nag.). A police-officer is not at liberty to raid 
premises merely because a number of persons 
are collected -to gamble thpre, and a conviction 
based on such information cannot be sustained. 
62 I.C. 322=22 Cr.L.J. 198 (Nag.L A search 
warrant cannot be issued on the mere report or 
information of a police-officer, as such informa- 
tion does not amount to “ credible information*'. 

9 P.R. 1876 (Gr.). An accused under the Act 
has the right to examine the Magistrate issuing 
the warrant as a witness to enquire from him 
what was the information rccci\ed by him and 
how the warrant was filled up and therefore he 
is materially prejudiced by the trial of the case 
by the very Magistrate who issued the warrant. 
73 I.C. 581=24 Cr.L.J. 633=1924 L.-247. 

Magisterial Proceedings against persons 
NOT Apprehended by the Pouce on the Spot. — 
Although a magistrate is not restrained from 
trying an offence punishable under sec. 13 when 
the police have failed to exercise the power of 
arrest without warrant conferred upon them in 
respect of offences punishable under sec. 135 yet 
it IS not indiscreet and ill-advised for a Magis- 
trate to issue a wan-ant of arrest against a person 
found gambling, who was apprehended by the 
police on the spot. L.B.R. (1893-1900), 251. 

Entry and Search under the Section, 
WHEN justified. — To justify action under the 
section, the Magistrate must have credible 
information** and reason to believe that the 
house is used as a “ common gaming-house *’ 
within the meaning of the term, 2 N.-W,P. 
476. [Ref. to in 9 B.L,R. 695=31 B. 438.] 
\^ere a warrant did not show that the officer 
issuing it (the District Superintendent of Police) 
had reason to believe that the house in respect 
of which it was framed, was a common gaming- 
house, and there was nothing on the record to 
show that such belief was entertained “ upon 
credible information,** and where the accused, 
who were in the house at the time of the search 
were charged with and convicted of offences 
under the Act, keld,iha.t the convictions and sen- 
tences obtained and imposed under the above 
circumstances could not be sustained. (1891) A. 
W.N- HI. See also 1890 A.W.N. 226. 

Finding of Cards — When Prima Facie 
Evidence. — [See also under sec. 13, sitpra^ 
Only when a house is entered and searched 
under .the provisions of sec. 5 is the finding of 
cards, dice, etc., sufficient e\’idence against the 
accused, until the contrary is made to appear. 
2 N. W.P. 476, See also 146 I.C. 244=3.1. Cr. 
L.J. 1232=1933 A. 574 (as to the presumption 
under sec, 6). Presumption would not arise if 
the warrant is not a legal warrant, 1930 A. 
740 ; nor where it is found that the search is 
illegal. 86 I.C. 832=23 A.L.J. 137=1925 A. 
301; 105 I.C. 825=50 A. 412=1928 A, 20; 
104 I.G. 441=28 Cr,L.J. 825=1927 L, 699 ; 73 
I.C. 5 i8=A.I.R. 1924 A, 128 ; 51 G.L.J. 224= 

' 930 C. 365 ; 1940 Bom. 18 (Presumption from 


finding of marked coins). The mere finding of 
cards, dice, etc., wothout the house being searched 
under the provision of sec. 5, is not evidence that 
the house is a common gaming-house. See ig 
P.R. 1871 (Cr.) ; 141 I.G. 659=33 Cr.L.J. 25a 
*=1933 L. 234. There is a presumption under 
sec. 6 of the Act that a house is a public gaming 
house if instruments of gaming atre found therein 
in pursuance of a search made in accordance 
with a warrant under sec. 5 of the Act. WTiere 
the warrant is quite legal and instruments of 
gaming^ in the form of Satta slips are found in a 
house, it has to be presumed that the house is a 
gaming house, which includes the presumption 
that it was used for the profit of the owner or 
occupier. 1938 All. 252=T.L.R. (1938) All 
422=175 I.G. 233=1938 A.W.R; (RG*) 147. 
See also A.I.R. 1940 Bom. 18 ; A.I.R. 1940 Bom. 
129. Under sec. 7 of the Bombay Prevention 
of Gambling Act, certain presumptions arise 
when two things are proved. It must be proved 
first that there was a house, room or place, 
entered under sec, 6 ; and secondly that an 
instrument of gaming was found in such a house, 
room or place on the occasion of the raid under 
sec. 6 or upon tlie person of any one found 
therein. Wloen these two facts are proved, then 
two presumptions arise : (1) that die house, 
room or place is used as a common gaming 
house, and (2) that the persons found therein 
were there for the purposes of gaming. I.L.R. 
(1940) Bom. 322=188 I.G. 316=42 Bom.L.R, 
i6i=A.LR, 1940 Bom. 129. A search warrant 
can only be issued on credible information that 
the house is a common gaming-house. 19 
P.R. 1871 (Gr.). See abo 9 P.R. 1876 (Cr.). 
Instruments of gaming found, use of— Evidence, 
See 146 I.C. 293=34 Gr.LJ. 1244=1933 A. 554. 
On this point, see also l.L.R. (1940) Bom. 105= 
41 Bom.L.R. 1326=1940 Bom. 62. 

‘I Public Place” — Meaning.— A place to 
which persons are in the habit of going, even 
without having any strict legal right to do so, 
is a public place. S.C. 91 Oudh. A public 
place is one which is in full view of the public 
and one to which the public have access. 7 

0. W,N. 621 = 1930 O. 394 (1922 O. 275 ; 51 

1. G. 971 ; 1922 O. 196, Dist.) See also 147 
I.G. 1028=35 Cr.L.J. 564=1934 A.L.J. 360= 
1934 A. 17 ; 1940 N.L.J. 297 (Panstall in front 
of shop). The words “ any public street, place 
or thoroughfare” in sec. 13 does not include 
the verandah of a private house facing such street, 
place or thoroughfare. 49 A. 913=103 I.G. 
202=1927 A. 560. A “public place** is a 
place appropriated to the use of the public, 
A place near a public road and exposed to public 
view is not a public place. 17 P.R. 1882 (Gr.). 
As to what constitutes common gaming-house, 
see 71 I.C. 238=45 Mad. 843=1923 M. 191 ; 
77 I.C. 303=47 M. 426=1924 M. 729=46 
M.L.J. 309 ; 1 19 I.G, 165=1929 M. 603 j 122 
I.C. 788=31 Cr.L.J. 459=1930 M. 128. Sea 
also notes under sec. 13, infra. Private place 
open to public view is not necessarily a public 
place. 49 A. 913=25 A.L.J. 578=28 Cr.L.J. 
666=1927 A. 560. It is not necessary that the 
public should have legal right to go to it. A 
place which is in full view of the public and 
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7. If any person found in any common gaming-house entered by any 

trate or officer of police under the provisions of this 
PcMity on peitsons arrested Act, upon being arrested, by any such officer or upon 
felsc names and being brought before any Magistrate, on being required 
”****’ by such officer or Magistrate to give his naTi^ i^ 3,^ 4 

address, shall refuse or neglect to give the same, or shall give any false naTni> Qf 
address, he may upon conviction before the same or any other Magistrate be adjudged 
to pay any penalty not exceeding five himdred rupees, together with such coste 
as to such Magistrate shall appear reasonable, and on the non-payment of sudi 
penalty, and costs, or in the mst instance, if to such Magistrate it shall seem fit, 
may be imprisoned for any period not exceeding one month. 


8. On conviction of any person for keeping or using any such common 
gaming-house, or being present therein for the pur- 
On conviction for keeping pose of gaming, the convicting Magistrate may order 

f <!>' of g^mg fomd » b. 

destroyed, and may also order all or any of the securities 
for money and other articles seized, not being instruments of gaming, to be sold 
and converted into money, and the proceeds thereof with all moneys seized thetein 
to be forfeited, or, in his discretion, may order any part thereof to be returned 
to the persons appearing to have been severally thereunto entitled. 


ambiguity on that point it must be held that a 
second warrant can only issue on the strength 
of a fresh sworn testimony, 1935 Sind 10*2. 

Defect in waiieant of Search — Effect. — 
The defect in the form of a warrant of search 
under Act III of 1867 in that it did not direct 
the seajp^ of a house but only the arrest of a 
person, is an irregularity that renders the rule 
of evidence !h sec. 6 inapplicable. • But it docs 
not vitiate the conviction if it had not causal 


any failure of justice and if the presumption 
ordinarily raised imder sec. 1 14 of the Evidence 
Act by the evidence as to search and the other 
evidence in the case support the conviction. 
1884 A.W.N. agi (Foil, in 12 Gr.L.J. 28=8 
I.G. 1127=6 N.L.R. 168). See also 104 I.G. 
441=28 Cr.L.J. 825—1927 L. 699 (case-law 
reviewed); 21 A,L.J. 602=73 I-G. 518=24 
Gr.L.J, 630=1924 A, 128. Powers of Super- 
intendent — Warrant for search of house — Omis- 
sions corrected by Sub-Inspector — ^Legality of 
arrest. See 1924 A. 128. Irregularity in a 
warrant issued under sec, 5 will not per se vitiate 
a conviction following on a search made under 
it, if there is evidence on which such conviction 
can be supported without invoking the pre- 
sumptions prescribed by sec. 6. But those 
presumptions only arise when a search has been 
duly xn^e under sec, 5, and a conviction cannot 
DC sustained, ^ merely on the strength of such 
WaumptioDs in a case where the search was not 
djUy made. 6 N.L.R. i68 (i88i A.W.N. 
386 ; 4 C. 710 ; 4 C. 659, Foil. ; 14 A.WJf. 
29 I> discussed). 

Search bv Sub-Inspector — ^Effect.— The 
^ search-warrant issued und^ 
Act HI of 1867, to a police-ofiGicer of a rank not 
competent to execute such warrants under 
see. 5 and the rules framed by the Government, 
IS an irregulanty which renders the special rule 
evidence m 6 inapplicable to the case. 
The woid w^dewe” in the latter section 
means proof, irregularity, however, 

IS not such M to vitiate the whole trial, under 

•ec, 537 of the Ch, P, Clodc. 1884 A.W.N. 


The entrustment of a search warrant to a Sub- 
Inspector of Police at a station where there is an 
Inspector, thoujgh not proper under sec. 6, . 
is an irregularity that could be covered by 
sec. 537 of the Gr. P. Gode, and cannot have 
the effect of nullifying the evidence- of the Sub- 
Inspector. 1884 A.W.N. 59 (1884 A.WJC^. 
286, Ref.). 

Sec. 7 : Common Gaming-house — ^Private 

ROOM CONTAINING ALL PARAPHERNALIA OF CLUB.— 
A private room containing all the paraphernalia 
of a club and rented by members of only one 
CMte is not prima facie a common gaming-house 
within the meaning of the Act, even if the 
members indulge in a game of cards and even 
if there is a certain amount of money at stake 
upon the issue of the game. 1935 Sind 52. 
See also 155 I.G. 496=41 L.W. 679=68 M.LJ. 
421. 

Sec.' 8 : Forfeiture — Money found on 
Person. — ^Sec. 8 justifies the confiscation of 
money found not only in a gambling house 
and not found on tiie person of the gamblexs. 
19 A.L.J., 765=63 I. C. 408=22 Cr.L.J. 648. 
See also I.L.R. (1938) All. 422=1938 A,L.J. 
422=A,I.R, 1938 All. 452 ; I.L.R. (1940) Kar. 
i 25=A.I.R. 1940 Sind 22 ; .25 Gr.L.J, 321= 
77 I.G. 177=1924 Pat. 42; 24 O.G. 264; 
121 I.G. 657=31 Gr.L.J. - 277= 1930 Nag. 49. 
So also, it would be unsafe to order confiscation 
.of all moneys or valuables, such as gold watches, 
rings and other ornaments found on the person 
of a man arrested in a gaming-house. 8 Lah. 
320=28 P.L.R. 332=1927 Lah. 338, But see 
1938 A.L.J. 222=A.I,R. 1938 All. 252. See 
also notes under sec. 5. Search must be limited 
to instruments of gaming, not money. 96 I.G. 
503=27 Cr.L.J 951=1926 Lah, 290 (previous 
case-law discuss^). In the ordinary case of 
money fiiund in the possession of a person who is 
discovered in a gaming-house such money is not 
capable of beu^ forfeited. Everything foiuwi 
on the premises or on the persons there which 
is surdy tainted with the gaming mark| that 
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9 . It shall not be necessary, in order to convict any person of keeping a 

_ . _ , . . _ common gaming-house, or of being concerned in the 

unne^sary.^ ^ management of any common gaming-house, to prove 

that any person found playing at any game was playing 
for any money, wager or stake. 

10 . It shall be lawful for the Magistrate before whom any persons shall be 

, , . ^ ^ _ . brought, who have been found in any ^[house, walled 

enclosure, room or place] entered inder the provisions 
swom and give evidence. of this Act, to require any such persons to be examined 

on oath or solemn aSirmation, and give evidence 
touching any unlawful gaming, in such ^[house, walled enclosure, room or place] 
or touching any act done for the purpose of preventing, obstructing or delaying 
the entry into such ^[house, walled enclosure, room or place], or any part thereof, 
of any Magistrate or officer authorised as aforesaid. 

No person so required to be examined as a witness shall be excused from 
being so examined when brought before such magistrate as aforesaid, or from 
being so examined at any subsequent time by or before the same or any other 
Magistrate, or by or before any Court on any proceeding or trial in any ways 
relating to such unlawful gaming or any such acts as aforesaid, or from answering 
any question put to him touching the matters aforesaid, on the ground that his 
evidence will tend to criminate himself. 

Any such person so required to be examined as a witness, who refuses to 
make oath or take affirmation accordingly or to answer any such question as 
aforesaid, shall be subject to be dealt with in all respects as any person committing 
the offence described in section 178 or section 179 (as the case may be) of the 
Indian Penal Code. 


LEG. REF. 

^ Vide footnote i at p, 1203. 

is to say, “ reasonably suspected to have been 
used or intended to be us^ for the purpose of 
gaming ’* is liable to forfeiture and may or may 
not be returned under the dberetion of the 
Magistrate under the provisions of sec. 8, but 
not otherwise. 4 Pat. L.T. 622=77 LG. 177= 
25 Gr.L.J. 321. It was not the intention of the 
Legislature that moneys should be forfeited 
when there was no reason to believe that these 
moneys were connected with the gaming. The 
power of forfeiture exercisable by the Magistrate 
under sec, 8 is discretionary, W^ere the money 
was found in the coat pocket of the accused 
convicted of gaming, it cannot be said, in the 
absence of any satisfactory explanation by the 
accused that tbis money cannot be seized under 
sec. 6 and was nol^ connected with the gaming 
of which the accused had been convicted. 
I.L.R. (1940) Kar. 150=41 Gr.L.J. 399=A.I.R. 
1940 Sind 28. Under sec. 8 of die Public 
Gambling Act it is only the instruments of 
gaming ^t could be dealt with by the Magis- 
trate. Petromax lamps found in the house searched 
could not be so dealt with as they are not instru- 
ments of gaming. 1939 N.L.J. 357. The 
money seized under sec. 5 and forfeited imder 
sec. 8 of the Public Gambling Act is money 
seized as found on the premises and connect^ 
with gaming by suspicion, not money found in 
the pockets of those taken into custody. It 
follows that a ring seized in personal search 
cannot also be foneited. I.L.R. (1943) Nag. 
667*=2 io I.G. 123=1916 R.N. I44='45 Gr.L.J. 
93 *= 1943 N.L.J.430=A.LR.i943Nag. 286. 

Sec, 10; Appugability op Section, — ^T he 


prosecution can proceed only against some 
only of the persons found gaming or present 
in a common gambling-house and can call others 
not prosecuted as witnesses. Sec. 10 does not 
apply to such persons. It applies to persons 
converted by the Magistrate into witnesses, 
out of persons brought before him for trial. 19 
LG. 949=14 Gr.L.J. 293=9 N.L.R. 68. 

Evtoence of persons examined under sec. 10 

SHOULD BE RECEIVED WITH CAUTION. — A pCrSOn 
examined under sec. 10 remains liable to prose- 
cution till he succeeds in satisfying the Magis- 
trate that he has made a true and full faithful 
discovery. Evidence of such persons should be 
received with caution. It is usually the evidence 
of an accomplice and is given under certain 
inducement to make a statement favourable 
to tlie prosecution in order to secure certificate 
of indemnity for himself. These considerations 
bear upon the weight to be attached but have 
nothing to do with its inadmissibility. 42 A, 
385=18 A.L.J. 383=21 Gr.L.J. 737. Where 
the warrant was not a legal one, it would not be 
open to the Magistrate to gamine one of the 
gamblers arrested at the time of the search. 
He could no doubt examine them though they 
are accomplices and tlieir evidence would be 
admissible by virtue of sec. 10 of the Act only, 
if the search was made in accordance with law. 
1939 N.L,J. 357. Persons illegally arrested 
cannot be examined under this section. 86 
LG. 832=23 A.L.J, 137=26 Cr,L.J. 896=1925 
A. 301. , . , 

Secs. 10 and 11.— Trying Magistrate has 
power to grant pardon to co-accused. 9 Luck. 

355*147 1.C. 317=33 C!r.L.J- 397-1934 

90. 
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11. Anv person who shaU have been concerned in going contrary to this 
' and who shall be examined as a witness before 

Witnesses indemnified. ^ Magistrate on the trial of any person for a breach 

of any of the provisions of this Act relating to gaming, and who exami- 

nation, shall, in the opinion of the Magistrate make true and faithful discov^ 
to the best of his knowledge, of all things as to which he shall be so examined, shaU 
thereupon receive from the said Magistrate a certificate in writing to that effect, 
and shall be freed from all prosecutions under this Act for anything done before 
that time in respect of such gaming. 

12. Nothing in the foregoing provisions of this 
Act not to apply to certain Act contained shall be held to apply to any game of 

skill wherever played. 

13. A police-officer may apprehend without warrant— any person found 
^[playing for money or other valuable thing with carck, 
Gaziung and setting birds dice, counters or other instruments of gaming, used in 
and ammals to fight in public playing any game not being a game of mere skill] in any 

public street, place or thoroughfare situated within 

the Ihnits aforesaid, or . i* i 

any person setting any birds or animals to fight in any public street, place 
or thoroughfare situated within the limits aforesaid, or . j- ^ j 

any person there present aiding and abetting such public fighting of birds 
and animals. 

Such person when apprehended shall be brought without delay^ before a 
Magistrate, and shall be liable to a fine not exceeding fifty rupees, or to imprkonment, 
either simple or rigorous for any term not exceeding one calendar month ^ . 


LEG. REF. 

^For these words the word “gaming^* has 
been substituted in the U. P. by the U. P. 
Act I of 1917 and in the Punjab by the Punjab 
Act I of 1929. 

Sbg. II, — ^Sec. II allows an approver to be 
acquitted only if a disclosure made is true and 
faithful, ao O.C. 4=18 CrX.J. 494=39 I-C. 
334=4 O.L.J. 88- also 43 A. 385=18 
A,L.J. 383. 

Sec. 13 - — {See also notes under secs. 3 lo 6). 

Essentials of Offence. — Gambling in itself 
is not an offence, and only becomes punishable 
as an offence, when it takes place in a coinmon 
gaming-house or in a public place. S.G. 203, 
Oudh. To obtain a conviction under sec. 13 
the accused must have been found playing for 
money or other valuable thing with some instru- 
ment of gaming vised in playing any game not 
being a game of mere skill. 47 I.G. 433 ; 19 
Cr.L.J, 917; 14 N.L.R. 137. Recording bets 
about an uncenain event beyond the control 
of the betters or recorders is not an offence 
under sec. 13 and a book recording bets is not 
an instrument of gaming. 47 I.C. 433 ; 19 
CrXJ. 917; 14 N.L.R. 137. 


A.L.J. 150=1926 A. 187. A game which 
consists of throwing a ring over a pin is a game of 
chance and not a mere game of skill, and is 
consequently punishable under sec, 13* 8 
A.L.J. 1262=12 I.G. 988=12 Gr.L.J. 612; 
15 Gr.L.J. 276=23 I.G. 484 ; 1 10 I.G. 674=29 
Gr.L.J. 738. On this point, see also 152 I.G. 
209=1934 Nag. 225 {Dartgame and Rs)le up or 
table game) ; 1939 N.L.J. 401, 

Illustrative cases. — ^A game of thromng 

a ring over a pin is not a game of skill and the 
element of chance in it is very strong. It is 
punishable under sec, 13, 34 All. 96=12 
988=12 Gr.L.J. 612=8 A.LJ. 1262. The 
conduct of a ring game is not an offence under 
the Gambling Act. 40 Gal. 702=14 Cr,L.J. 
452=20 I.G. 612=17 G.W.N. 883. As to 
recording bets about an uncertain event, see 47 I.G. 
433=19 Gr.L.J. 917=14 N.L.R. 137. A nwa-e 
discount on odds does not come within the meaning 
of commission so as to make it an offence under 
the Act. 45 A. 258=21 AL.J. 36=76 LG. 
969; 25 Gr.L.J. 297=1923 A. 1^92. 
fighting^ see L.B.R. (1872-1892) 163. Solhms 
which are cowries used for gaming are 
ments of gaming within sec. 2. L.R. i A. (Or.) 


xoz. 




Lottery and Gambling. — ^Articles ranging 
m value from 2 pice to above one rupee — ^Num- 
of equal to number of articles — ^Each 

ticket available for one anna — ^This is lottery 
and a harmless one and not gambling. 34 
CrX.J. 1128=1933 A.L.J. 925=1933 A. 482. 
iaweha57Cal. 520=31 Gr.L,J.90i=33 G.W.N. 
9x0=1929 Cal. 769. 

Mere game of skill— Game of Change. — 
Playing game of skill in public place is no offence. 
& 90 I.C* 40=48 All, 220=27 GrX.J. 8=24 


ritorles under the administration of a Lieuten^t- * 
Governor are referred to by the term * limits afonh 
said* Hence gambling in a kachcha public ro^ 
outside municipal limits is an offence. 9 I.G. 
630=12 Gr.L.J. 107 (All.). 

“ PuBUG Plage” — Meaning of. — The word 
“public place” in sec. 13 signify a pla^, to 
which the public resort as a matter of fact 
whether as of right or with the permission of 
private owner. There is a wdl-established 
difference between betting and gaming for the 
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■ and such police-officer may seize all instruments of gaining found in such 

Destruction of instruments place or on the person of those whom he AaU 

of gaming found in public SO arrest, and the magistrate may on conviction of the 
streets. offender order such instruments to be forthwith destroyed 

Offences; by whom triable. . Offences punishable under this Act shall be 

, , , triable by any Magistrate having jurisdiction in the 

place wnere the offence is committed. 

But such magistrate shall be restrained within the limits of its jurisdiction 
under the Code of Criminal Procedure, ^ as to the amount of fine or imprisonment 
he may inflict. 

15. Whoever, having been convicted of an offence punishable under sec- 

Penalty for subsequent of- 3 of section 4 of this Act, shall again be guilty 

fence. of any offence punishable under either of such sections, 

shall be subject for every such subsequent offence to 
double the amount of punishment to which he would have been liable for the first 
commission of an offence of the same description : 

Provided that he shall not be liable in any case to a fine exceeding six hundred 
rupees, or to imprisonment for a term exceeding one year. 

16. The magistrate trying the case, may direct any portion of any fine ^vhich 

p ^ , shall be levied under sections 3 and 4 of this Act, or any 

to infomer. ^f moneys or proceeds of articles seized and 

. ' ordered to be forfeited under this Act, to be paid to an 

informer. 

, „ LEG. REF. “ public thoroughfare with which it is joined. 

now the Code of Criminal Procedure 21 I.G, 910=14 Cr.L.J. 670=9 N.L.R. 164. 
(ActV of 1898). The gist of the offence under sec. 13 is such 

publicity of action that the ordinary passer-by 

purpose of the Criminal Law and in the absence cannot avoid seeing it and get enticed in consc- 
of special enactments, the Courts have always quence. A private property though not dedicated 
refused to punish betting as an instance to the public use mey yet become public according 
of gaming. 47 I.C. 433=19 Cr.L.J. 917= to its locality and the actual use it is put to. 21 

14 N.L.R. 137. See abo 1939 N.L.J. 401. I.C. 910=14 Gr.L.J. 670=9 N.L.R. 164. A 

A public place must be intezpreted in connection public place must be a place which is either 
with a public steeet and public thoroughfare, open to the public or is used by the public and 
with which it is joined. The fact that the gaming the publicity of its situation is not a necessary 

was going on at a place which was exposed to element of the offence any more than public 

public view and not shut out does not make the ownership. 26 O.G. 41=68 I.C. 613=23 Gr. 
place a public place. 1944 N.L.J. 383=A.I.R. LJ. 581 = 1922 Oudh 275 (31C. 542 ; 20 A.L.J. 
1944 Nag. 328. If the public have access to a 80, Ref.). When the public have access to a 
place without its being refused or otherwise pl^e without their access being refused or inter- 
interfered with, that place is a public place, fered with, that place is a public place, whether 
irrespective of the fact whether the public have the public have a right to go there or not. 44 A. 
a right to go there or not. Groves in Indian 265=20 A,L.J. 80=23 Gr.L.J. 67=1922 All. 
villages are open to any body to sit in, and there is 542 (i). The accused were found gambling in 
normally no interference with anybody who a grove which was a private proper^ but was used 
wishes to have access to such groves. Where the by the public on the occasion of fairs without 
accused were gambling on the edge of a grove, interference and the visitors on such occasions 
a few paces away from a public pathway, which penetrated all parts of the grove. Held, the 
is not shown to have been enclosed in any way accused were gambling in a public place. 44 
or that the public were excluded from it, the All. 265=20 A.L.J. 80=65 419=23 Gr.L. 

place was held to be a public place within the J. 67=1024 All. 542 ( 0 ? ^938 A,L.J. 102, The 
meaning of the Act. LL.R. 1938 All. 348=174 words "public place” in sec. 13 signify a 
I.G. 556=1938 A,L.J. io 2=A.I.R. 1938 All. place to which the public resort as a matter 
209 ; see also 41 Bom. L.R, i326=A.I.R. 1940 of fact whether as of right or with the per- 
Bom. 62. mission of the private owner. 47 1 . 0 . 433 

What are amd what are not Public =19 Or.L,J, 917=14 KX.B. 137 , A blind 
Places — ^Illustrative Cases. — Gambling at a alley removed a considerable distance from 
place near a public street and exposed to public a public road and approached only a dr* 
view but whidi was not a part of the public cuitous lane is not a public place within the 
street is not an offence under sec. 13, 56 I.G. Tnfiflning of the section, and a conviction for 
672=21 Cr,L.J. 512=104 P.L.R. 1920. The gambling in a public place could not stand, 
pcpression public place ” in sec. 13 must be 23 Cr.L.J. 624=68 1 , 0 . 848=1923 L, 278 
mtcipreted in the same way as “ public street ”, V of 1898 , 

Cn. C. M, -1—153 
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17. All fines imposed under this Act may be recovered in the manner pres- 
Recovery application cribed by section 61^ of the Code of Criminal Proce- 

o£ fines. dure. ’ * - ♦ ♦ 

18. {Offences under tfns Act to be “offenced’ within the fnecming of Penal 
Code.\ Rep. by Act {XVI of 1874), .S'. 1, Sch., Part I. 


LEG. BEE. 

1 i^ee now secs. oaU, '6b 4 and 389 of Act V 
of 

-'Uioiued by A.O., 1937. 


(2j. In order to De a public place or a pub- 
lic tiioiougiuuiti witiun title meaiiiug of sec. 
itS, tne place or tlie tliorougJifare must oitlier 
be open to the public or acLuuiiy usea oy the 
public, and mere puDiicii-y of the gamoling 
place or its Visibility from a public place 
or a public thorougnfare is not suifi-cient. 
1^7 i.U. IUj 8 C‘r.i..J. 501=1931 A. 

Ij.J. 3dO=I934: jrfL. li\ The answer to the 
<][uestion whether a foot-path passing thiough 
a glove is -a public place depenas on nami-e 
of tile foot-path and the nature of the right 
or permission by whom it is used, if the 
patn IS used by the public as of right, it is 
public place. 25 U.Ci. 114=08 I.C. 311=23 
Or.lj.tr. 579=1922 Oudh 193. The bank of 
a canal bdongiug to the Crovei'nment whe- 
ther or not accessible to the public, is not a 
public place. 3 53. The premises of 

a liailv^ay {Station, that part of the com- 
pound. to which the public have no Tight to 
go is not a pubilic piaee within sec^ 13. 21 
<Jr.L.J. 091=57 1.0. 931 (^JLali,). 

jMaGISTJiktXAL PKOCEfiblNOa AGAINST PEK- 


SONS KOr APJL'ItEHENbED BY THE POUCE ON 

'liiE fcSPOT.— Although a Magistrate is not 
restrained from tiyiug an ulfence punisha- 
ble under sec. 13 when the police have failed 
to exercise the power of ariest without 
warrant conferred upon them in respect of 
Offences punishable unaer sec. 13, yet it is 
not indiscieet and ill-advised for a Magis- 
trate to issue a warrant of arrest against a 
person found gambling, who was apprehend- 
ed by the police on the spot. (1893- 

19UU; 251. An oifeuce under see. 12, JBom- 
bay 1 revention of Gambling Act, though 
not a very serious one, is sciU an offence, and 
a conviction for such oftence will be a ‘**pre- 
WOM eonmetion." for the purpose of sec. 

Wi Code, so as to disentitle the 

wentter to the benelit of sec. 58a (i). 37 

Boin.JL.B. 182=1935 Bonu 188 ' ^ 

iNSTwnmms or Gaming, stoe of.— O n 
a eonvj^B imdee sec. 13, the Masiswate 
orto all instrumeats of gamiag^ound 
m a pi^c pla^ or on the persons of those 
a^ied to he forthwith destroyed, but that 
5 m ®®“***“ »o provision such as is 
found in aee. 8 authorisuif the forfature of 
niowqr seized. S& a. 27(1 “ 

(^NFiscATKOT o» Money in Aocosed^ 
Po^iON-lN UBGAi^only the^^^! 
menta^ of gaming ^ be confiscated wndar 
we. 18 | not money in the possaasiim of aoea- 


sed. 40 X 617=19 Cr.L.J. 700=46 LO. 156 
=10 A.L.J. 428; 1939 STXJ. 403. b'he alto 
AJ.Jt. 1938 A. 209; 20 O.C. 264; S. 0. 
(OudU) 03=18 E.E. 1891 (Or.); 1937 Ai. 
j. 9/d=A.l.It. 1938 A. II. But the Magis- 
trate has authority to confiscate the money 
under sec. 517, Cr. P. Code, where it is found 
on Che phar and it was not possible to say 
to which of the accused it belonged. It is 
an order for the disposal of the property 
in the custody of a Court or produced be- 
fore It. 1938 A.L.J. 102=I.L.B. (1938) 

AU. 348=A.l.Ji. 1938 All. 209. A Magis- 
trate has no power on a conviction under the 
Act to order- conhscation of the money 
found on the persons of the accused. Such 
an order is cleai-ly in the teeth of the provi^ 
sioiis of sec. 13 of the Act and is illegal. See 
also 1939 N.L.J. 403=172 LC. 793=1937 
A.v\.hi. 93U (1)=1937 A.L.jr. 973 (1)=AJ. 
It. 1938 All. 11. 

Pine and Imprisonment. — ^XJnder see. 13 
it is not legal to impose double punishment 
of fine and imprisonmenc. 25 P.E. 1880 
(Cr.;. As to liability of persons who aid 
and abet gambling, Sise 141 1.0. 543=34 Or. 
L.J. 174=34 PJjB. 173=1933 Lah. 513. 

Order for Award to Police. — ^An order 
for award to the police officer, who arrest- 
ed, of half the fine imposed under sec. 13, 
is illegal. Oolm. Big. Or. 93 of 1887. See 
also ly P.B. 1891 (Or,). As to order for 
seeui-icy for good behaviour, sOe 1906 A-W.N. 
i3; 3 CrJL.j. 91. As to arrest, see L.BJB. 
(18J3-190U;, 256. On this section, see also 
UJiJEt. (1897-1901), Vol. I, p. 125. 

Oases under the Act — iJ cognisable: — 
Summons to defence witnesses — Court, dp 

CAN CALL UPON ACCUSED TO PAY PROCESS 
FEES. — ^Ai'rests of persons who are supposed 
to have committed offences under sec. 11 or 
sec. 12 are made under sec, 6 (1) (b) of the 
Burma (gambling Act. Under this section, 
it is not any and every police-officer who 
cun effect an arrest without a warrant. It is 
only the Bistrict Superintendent of Police 
who can do so and even he, only if he has 
received credible information or Tift}* other 
sufficient ^o'onds upon which to believe that 
the place is used as a common g aTningr -house, 
^d furthermore, has recorded in writing the 
information or the grounds of his b^ef. 
Accordingly cases under secs. 11 and 12 are 
not cognizable and in consequence a Magia* 
trate can call upon the accused to pay pro- 
cess fees on his application to have certain 
defence witnesses summoned. 13 B. 130. 

Seo. 16.— dies 2 P.B. 1870 (Or.) (Payment 
of reward to Police-officers); LB.E. (1872- 
1892) 378 pajroent pf reward .to infomen^ 
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THE PUBLIC SERVANTS INQUIRIES ACT (XXXVII OP 1850)." 


1 

Year. 

No. 

Short title. 

Amendments. 

1850 

j XXXVII 

The Public Servants (In- 
quiries) Act, 1850 , 

1 

Repealed in part, XIV of 1870 ; XIV of 1874 ; 
Xir of 1876 . 

Amended, I of 1897 ; X of 1914 . 

i 


\\st November, 1850 . 

For regulating Inquiries into the behaviour of Public Servants. 
)Vheseas it is expedient to amend the law for regulating inquiries into 


LJEG. BEF. 

1 Short title, "The Public Servants (In- 
quiries Act, 1850^’. See the Public Servants 
(Inquiries) Act (1S50> Amendment Act, 
1897 (I of 1897), sec. 1, Genl. Acts, Vol. iv! 

This Act has been declared to be in force 
in the whole of British India except as re- 
gards the Scheduled District, by the Laws 
Local Extent Act, 1874 (ZV of 1874), sec. 3, 
General Acta, Vol. H. 

It has been declared in force in the San- 
thol Parganas by the Santhal Parganas Set- 
tlement Eegulation (m of 1872), see. 3, as 
amended by the Santhal Parganas Laws and 


Justice Eegulation, 1899 (lU of 1899), sec. 
3, Ben. Code, Vol. I, the Arahna Hill Dis- 
trict by the Arakan Hill District Laws 
Eeguladon, 1874 (-IZ of 1874). Sec. 3, Bur. 
Code; in Upper Burma generally (except 
the Shan States), by the Burma Laws Act, 
1898 (Xn of 1898), sec. 4 ( 1 ), and SdL I, 
Bur. Code. 

It has been declared, by notifcation under 
see. 3 (a) of the Scheduled District Act, 
1874 (SV of 1874), General Acts, VoL JX, 
to_^ be in force in the foEowing Scheduled 
Districts, namely: — 


West Jalpaiguri 

The Districts of Hazaribagh, Lohardaga 
(now . the Eanchi District, see Calcutta 
Gazette, 1899, Pt. I, p, 44), and Manbhum, 
and Pwgana Dalbhum and the Eolhan in 
the District of Singbhum 

The Schedule portion of the Mirzapur Dis- 
trict 

Jaunsar Bawar 


The Districts of Peshawar, Hazara^ Eohat, 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan. [Portions of the Districts of 
Hazara, Banu, Dera Ismadl Khan and 
Dera Ghazi Khan and the Districts of 
Peshawar and ' Kohat now form the 
North-West Frontier Province, see Gazette 
^ P- 857, and im., 
1902, Pt. I, p. 575; but its application 
has been barred in that part of the Hazara 
District Imown as Upper Tanawal, by 
the" Hazara (Upper Tanawal) Eegulation 
(H of 1900), sec. 3, Punjab and N.-W. 
Code.]. 

The District of Lahaul 
The Scheduled Districts of the Central 
Provinces 


The^ Scheduled Districts in Ganjam and 
Vizagapatam 
The District of Sylhet 
The rest of Assam (except the North 
Lushai Hills) . 

The Poiahat Estate in the 
Eiatiiet 


Seie Gazette of India; 
Ditto 


Ditto 

Ditto 

Ditto 


1880, Pt. L p. 672. 

1881, Pt. 1, p. 74. 


1881, Pt. I, p. 504. 

1879, Pt. r p. 383. 
1897, Pt, L p. 382. 


Ditto . 1886, Pt, I, p. 48. 
Ditto 1886, Pt L p. 301. 

Ditto 1879, Pt. I, p. 771. 

Ditto 1898, Pt. I, p. 870. 

Ditto 1879, Pt. I, p. 631. 

Ditto 1897, Pt 1, p. 299. 

Ditto 1897, Pt. i; 1069, 
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the behaviour of public servants not removable ^[from their appointments] 
.without the sanction of Government, and to make the same uniform throughout 
the territories under the Gk)vemment of ® [India] ; It is eiacted as follows: — 

1. \Repeal of Acts.] Rep. by the Repealing Act, 1870 {XIV of 1870). 

2. .Whenever the Government shall be of opinion that there are good 

grounds for .making a formal and public inquiry 
Articles of charge to be into the truth of any imputation of misbehaviour 
drawn out for public in- {jy gjjy person in the service of [the Government 

“Ot removable from his appoiniment without the 
ta.n public seriants. Government];* it ^may] cause the 

substance of the imputations to be drawn into distinct articles of charge, and 
*[ma 5 '’] order a formal and public inquiry to be made into the truth thereof. 

3* The inquiry may be committed either to the Court, Board or other 
authority to which the person accused is subordi- 
Authonties to whom in- other person or persons, to be spe- 

Notice To^accused^”^”^^ ^ cially appointed by the Government, commissioners* 
to accusea. purpose: notice of which commission shall 

be given to the person accused ten days at least before the beginning of the 
inquiry. 

4. When the Government shall think fit to con- 
duct the prosecution, it shall nominate some person to 
conduct the same on its behalf. 


Conduct of 
prosecution. 


Government 


5. 


Charge by accused to be 
written and verified. 

Penalty for false accusa- 
tion. 

Institution of inquiry by 
Government. 


When the charge shall be brought by an accuser, the Government shall 
require the accusation to be reduced to writing, and 
verified by the oath or solemn affirmation of the 
accuser; and every person who shall wilfully and 
maliciously make any false accusation under this Act, 
upon such oath or affirmation, shall be liable to the 
penalties of perjury, but this enactment shall not be 
construed to prevent the Government from instituting 
any inquiry which it shall think fit, without such accusation on oath or solemn 
affirmation as aforesaid. 

6. Where the imputations shall have been made by an accuser, and the 
Government shall think fit to leave to him the con- 
prosecution, &e Govemm^t before 
secute. appointing the commission shall r^mre him to fur- 

nish reasonable security that he will attend and pro- 
secute the charge thoroughly and effectually, and also will be forthcoming to 
answer any countercharge or action whidi may be afterwards brought against 
him for malicious prosecution pr perjury or subornation of perjury, as the case 
may be. 


LEG. REF. 

It has been extended, notification Tmder 
see. 5 of the last mentioned Act, to the 
following' Scheduled Districts, namdy; — 

Enmaon and Garhwal 

The Taral of the Province of Agra ‘ ... 

As to the application of this Act in cases 
tmder the Bombay and Madras CJivil Courts 
Acts, se6 the &)mbay Civil Courts Act, 
1869 (XrV of 1869), see. 33, and the Madras 
Civil Courts Act, 1873 (HI of 1873), aeo. 20, 
Bom. Code, Vol. I, and the Mad. Code, VoL 
L Pot application of this Act to enquiries 


into the alleged misconduct of a Munsiff, 
See Gazette of India, 1876, Pt. I, p. 606. 
Ditto 1876, Pt. I, p. 605, 

the Bengal North-Western Prov inces and 
Assam Civil Courts Act, 1887 (XII of 1887), 
see. 28 (3), E.B. Sb A. Code, VoL I. 

1 Inserted by Act I of 1897. 

3 Substituted by ibid. 

5 Substituted by Act I of 1897. 

4 Substituted for "shaH” by A.O., 1937. 
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7 . At any subsequent stage of the proceedmgs, the Gm'ernment may, if it 

T, c n . . abandon the prosecution, and in such case, 

abanto to ™ application of the accuser, 

allow accuser to continue it. continue the prosecution, if he is 

desirous of so doing, on his furnishing such security 
as is hereinbefore mentioned. 

8. The commissioners shall have the same power of punishing contempts 

_ ^ . and obstructions to their proceedings, as is given to 

Powers of commissioners. Cmi ^nd Criminal Courts by ^[Ihe Code of Criminal 

Procedure, 1898 ,] and shall have the same powers for the summons of witnesses, 
and for compelling the production of documents, and for the discharge of their 
duty under the commission, and shall be entitled to the same protection as 
™ the Zila and City Judges, except that all process to 

iheir protection. cause the attendance of witnesses or other compulsoiy 

process, shall be ser\'ed through and executed by the Zila or City Judge in whose 

. jurisdiction the witness or other person resides, on 

SerMce of their proce^. seh'ed, and if he resides 

within Calcutta. Madras or Bombay, then through the Supreme Court of Judi-. 
cature? there. WHien the commission has been issued to a Court, or other per- 
.r, - i persons haring power to issue such process in 

acfbg "ndeJ commis’sioa^’ ^r^ry authority they may also 

use all such power tor the purposes of the commission. 

9 - All persons disobeying any lawful process issued as aforesaid for the 
,, r .. s purposes of the commission shall be liable to the same 

to^p“!f^s. ^ penalties as if the same had is.sued originally from the 

Court or other authority through whom it is executed. 

10 . A copy of the articles of charge, and list of the documents and wit- 

on/1 li-f- by wHicH cach charge is to be sustained, shall 

to te*^^fumiteo“cused! lea®t three davs 

before the beginning of the inquir\% exclusive of the 
day of deliver}' and the first day of the inquir}'. 

11. At the beginning of the inquiry the prosecutor shall exhibit the articles 

of charge to the commissioners, which shall be openly 
Procedure at beginning read, and the person accused shall thereupon be requi- 

“y^-aOTearance of accus- "guilty” or, "not guilty” to each of them, 

ed^d Emission of charge, ^hich plea.s shall be forthwith recorded with the 

articles of .charge. If the person accused refuses, or 
without reasonable cause neglects, to appear to answer the charge either person- 
ally or bv his counsel or agent, he shall be takes to admit the trutli of the 
articles of charge. 

12. The prosecutor shall then be entitled to address the commissioners in 

„ f • 1.,. r j explanation of the articles of charge, and of the 

,1 ® <?vidence by which they are to be proved: his address 

shall not be recorded. 

13 . The oral and doounentary evidence for the prosecution sbalt then be 
exhibited; the witnesses shall be examined by or on 
behalf of the prosecutor and may be cross-examined 
by or on behalf of the person accused. The prosecu- 
tor shall be entitled to re-examine the witnesses on 
any points on which they have been cross-examined, 
but not on any new matter, wthout leave of the com- 
missioners, who also may put such questions as they think fit. 


Evidence for prosecution 
and examination of wit- 
nesses. 

Re-examination hy prose- 
cutor. 


LEG. REF. and 25, Viet., c. 104), sec. 11, wMcli was 

1 Substituted by Act X of 1914. repealed and re-enacted by the Gfovemment 

3 See the Indian High Com*ts Act, 1861 (24 of India Act, 
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Power to admit or call 
for new evidence for prose- 
cution. 

Accused’s right to ad- 
journment. 


[S. 14 

14. If it shall appear necessary before the close of the case for the prose- 
cution, the commissioners may in their discretion 
allow the prosecutor to exhibit evidence not included 
in the list given to the person accused, or may them- 
selves call for new evidence; and in such case the 
person accused shall be entitled to have, if he demand 
it, an adjournment of the proceedings for three clear 

days, before the exhibition of such new evidence exclusive of the day of ad- 
journment and of the day to which’ the proceedings are adjourned. 

15. When the case for the prosecution is closed, the person accused shall 

be required to make his defence, orally or in writing, 
Defence of accused. as he shall prefer. If made orally, it shall not be 

wrftten.^^^^ ^ ^ recorded ; if made in writing, it shall be recorded,- 

after being openly read, and in that case a copy shall 
be given at the same time to the prosecutorJ 


16. 


Evidence , for 
and examination 
nesses. 


defence, 
of wit- 


Notes of oral evidence. 


The evidence for the defence shall then be exhibited, and the witnesses 
examined, who shall be liable to cross-examination 
and re-examination and to examination by the com- 
missioners according to the like rules as the witnesses 
for the prosecution. 

17. [Examimtion of witnesses and evidence by prosecutor,] Rep. by the 
.Repealing Act, 1876 {XII of 1876) . 

18. The commissioners or some person appointed by them shall take notes 
in English of all the oral evidence, which shall be read 
aloud to each witness by whom the same was given, 

and if necessary, explained to him in the language in which it was given, and 
shall be recorded with the proceedings. 

19. If the person accused makes only an oral defence, and exhibits no 
evidence, the inquiry shall end with his defence ; if he 
records a written defence, or exhibits evidence, the 
prosecutor shall be entitled to, a general oral reply on 
the whole case and may also exhibit evidence to con- 
tradict any evidence exhibited for the defence, in 
which case the person accused shall not be entitled 
to any adioumment of the proceedings, although such 

new evidence were not included in the list furnished to him. 

20. When the commissioners shall be of opinion that the articles of charge 

p . A them, are not drawn with sufficient clearness 

ment^^of to precision, the commissioners may, in their discre- 

adjoum. ** lion, require the same to be amended, and may there- 

. upon, On fee application of the person accused, 

adjourn fee inquiry for a reasonable time. The commissioners may also, if they 
think fit, adjourn the inquiry from time to time, on the application of either the 
w P 5 <^secutor or the person accused, on the ground of 

joumment to be recorded. ' Sickness or umvoidable absence of any witness or 

. j j , ■ ^Iher reasonable cause. When such application is 

made and refused, the commissioners shall record the application, and their 
reasons for refusing to comply with it. ' 

21. After the close of the inquiry the commissioners shall forthwith report 
Report of commissioners’ Government their pr^eedings under fee commis- 

proceedings. shall send with the record thereof their 

1 . 1 . X- opinion upon each of the articles of charge separately, 

with such observations as they think fit on fee whole case. ^ j 


Inquiry when closed with 
defence. 

Prosecutor . \vhen entitled 
to reply and give evi’d‘-nre. 
Accused not entitled to 
adjournment. 



S. 87 J 
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22 , The Government, on consideration of the report of the commissioners 
ma}' order them to take further e\'idence, or give 
further explanation of their opinions. It may also 
order additional articles of charge to be framed in 
v.’hich case the inqiiiiy’ into the truth of such addi- 
tional articles shall be made in the same manner as is 
herein directed with respect to the original charges. 
When special commissioners ha^'c been aopninted, the 
r-ay also, if it thinks fit refer the rc’’* ‘ 
of the commissioners to the Court nr other authority to which the person accu- 
sed is subordinate, for their opinion on the case: and will finallv pas^ such 
orders thereon as appear just and consistent with its powers in such ca«es. 


Power to call for further 
evidence or explanation. 

Inquirj' into ad<litional 
articles of charerc. 

Reference of rej^ort of 
special commissioners. 

Final orders. 


23.^ fin this Act, ''the Government" means the Central Government in the 

Definition of Gove-.«nent. mployed under that Gftvcmment and 

the Pronncial Government m the case of persons 
employed under that Government.] 


“24. Nothing in this Act shall be constmed to repeal any Act or Regula- 


Saving of enactments as 
to dismissal of certain 
officers. 

Commission under Act 
for their trial. 


tion in force for the suspension or dismissal of Prin- 
cipal and other Sadr Amins or of Deputy Magistrates 
or Deputv Collectors, but a commission may be issued 
for the trial of any charge against any of the said 
officers, under this Act, in any case in which the 
Goveniraent shall think it ^-xpedient. 


Saving of power of re- 
moval without inquiry 
under Act. 


25. Nothing in this Act shall be construed to 
affect the authority of Government, for suspending 
or removing any public servant for any cause without 
an inquiry under this Act. 


THE RAILWAYS ACT (IX OF 1890)® (Extracts). 


Year. 

No. 

Short title. j 

! 

Amendments. 

1890 

1 

IX 

The Railways Act,' 1890. 

Repealed in part XIII of 1898 : I of 1938. 
Repealed in part and amendment TX of i8q6; 
XT oft 923. 

Supplement^ TV of 1005; Amended, XVIII 
of TQiq ; XXXIT of 1925 ; X of 1927 ; 
XIV of 1930 ; XTX of 1Q33 ; XXXV of 
1934 ; XXXTTI of 1939 ; XXXTV of 1039; 
VI of T941 ; HI of 1943. 


* 5*: Jk * 

CHAPTER IX. 

Penalties and Offences. 

87. If a railway company fails to comply with any requisition made under 
j r 1 • section 13, it shall forfeit to the ^[safety controlling 

comp^ vSth wqSitioS authority] the sum of hvo hundred rupees for the 

section 13. default and a further sum of nft)'- rupees for every day 

after the first during which the default continues. 

LEG. BEE. see Gazette of India, 1888 , Pt. V, p. 133 ; 

1 Originally substituted by Act I of 1897 , Eeport of the Select Comuiittee, see €bid., 
sec. 4 , and present one has been substitu- 1890 , Pt. V, p. 23 and for debates in Council, 
ted in its place by AO., 1937 . see 1888 , Pt. VI, pp. 124 and 137 ; and 

a Repealed, as to the Lower Provinces ibid., 1890 , Pt. VI, pp. 15 and 48 . 

and N.-W.P. of Bengal, by the Principal * Substituted for ‘Government' ,by A.O., 

Sa,dr Amins Act (XVI of 1868 ). 1937 . 

8 For Statement of Objects and. Reasons 
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[S.88 


88. If a railway company moves any rolling-stock uppn a railway by 
steam or other motive power in contravention of 
of^swtim fe 21 sub-section (2), or opens or uses any 

oj 24. • > ■ • railway .or work in contravention of section 18, section 

19, section 20 or section 21, or reopens any rdlway 
or uses any rolling-stock in contravention of section 24, it shall forfeit to the 
^[safely controlling authority] the sum of two hundred rupees for every day 
during which the motive power, railway, work or rolling-stock is used in con- 
travention of any of. those sections. 


89. If a railway company fails to comply with the provisions of *[* * 

*♦***] section 54, sub-section (2), 
Penally for not having or section 65, with respect to the books or other docu- 

ce^n documents kept or ments. to be kept Open to inspection or conspicuously 

posted at stations on its railway, it shall forfeit to the 
^[Federal Railway Authority] the sum of fifty rupees 
for every da}’’ during which the default continues.' 


continues : 


If the railway company fails to comply with the provisions of secticm 
47 with respect to the making of general rules *[and 
the keeping thereof open to inspection] 'it shall forfeit 
to the ’[general controlling authority] the sum of 
fifty rupsecs for every day during whom the default 


90. 


Penalty for not making 
rules as required by section 
47. 


* [Provided that where the safety controlling authority is different from 
the general controlling authority, the safety controlling authority may take 
proceedings for the recovery of the said penalty if in the opinion of the safely 
controlling authority the default is a default which relates to safety.] 


LEO. BEF. 

^ Substituted bv Government by A,0. 1937 . 
2 Omitted bj tbid. 

8 Inserted by A.O., 1937. 


Sec. 89. — Scope of Chapter IX and the 
nature of offences and penalties contemplat- 
ed therein. See 11 C.W.N. 583=5 C.LJ, 47; 
13 O.W.N. 100. 


There would ordinarily be no difficulty ii 
prosecuting a railway company in a suitabl 
case in respect of a breach of a statutor 
provision for which a penalty had been pro 
Tided, and a State Railway does not occup; 
a more favourable position with reference l( 
such matters. The general manager of 1 
state railway is a legal entity in the sam- 
degree as a railway company is such an en 
tity and it would be legal to prosecute bin 
in bis representative capacity in suitabl 
cases. To sucb a prosecution no sanctioi 
under sec. 197, Cr. P. Code, and sec. 270 o: 
the Govemment of India Act is necessary 
as it is not sought to enforce against bin 
personally any crimidal liability which b 
has incurred in his personal capacity bn 
merely to prosecute the railway adndnistra 
tion for breach of statutory piovision. IX 

1 ' ^ 5=45 C.W.N. 347=A.3 

R. 3941 Cal. 339. 


PowBaa OF Magistrate to inquire about 

HEIRS OP PECBASED BAILWAY SERVANT.— The 
Railways Act does not empower a Magis- 
tmte to fiiake an inquiry as to the true heirs 
of a deceased Railway servant 17 CrX.X 


368=35 I.C. 672=30 S.LJB, 64. 

Jurisdiction op Magistrate under Raht 
WAYS Act — Case-law — ^Rulings under the 
OLD Law, — ^A Subordinate Magistrate (Piist 
Class) has no jurisdiction to punish for an 
offence under sec. 17 of Act XVIH of 1854. 
It wad suggested that the Act in this respect 
required amendment so as to give Subordi- 
nate Magistrates such jurisdiction. 3 BJL 
0: (Cr.) 54. See also 7 M.H.O. App. 8 ; 4 M. 
H.C. App,^ 9. A full power Magistrate had 
no jurisdiction to conyict a person of an 
offence punishable under sec 26 of Act 
XVm of 1854, 3 B.H.C. (Cr.) 10 S. 30 of 
Act XVni of 1854 and S. 2 of the Cr. P. 
Code, show that offences under the former 
Act punishable "with fbae exceeding twenty 
rupees are not triable by Magistrates infe- 
rior to a Pirst-class Magistrate. Rat. ITn. 
Cr C. 83=Cr. Rg. 28—7—74, A Sessions 
Judge had no authority to direct ^ fre^ 
trial of a charge of an offence under sec. 26 
of the old Railwavs Act which baig been dis- 
missed by the iMfegistrate. 6 M.H.O. App. 
41. See now 110 I.C. 589=29 Cr.L.J 733= 
1928 B. 909; 43 B. 888 . 

Pine, how to be recovered.— Sec. 34 of 
Act XVIII of 1854 prescribed the mode in 
which fines are to he recovered by distress 
and sala It was only on the return of the 
TOrrant of distress unsatisfied, or on the 
^^atrate being otherwise satisfied that no 
sufficient distress eidsted that imprisonment 
could he imposed. 6 M.H.O. App. 37 . 
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91. If a railway company refuses or neglects to comply with any decision 

^ of the ^[safety controlling authority] under section 

Pen^ty for failure to 43 ^ j|. gj^gU forfeit to the * [safety controlling author- 
^(Son ecision under hundred rupees for every day 

during which the refusal or neglect continues. 

92. If a railway company fails to comply with the provisions of section 52 

. . or section 85 wiA respect to the submission of any 

return, it shall forfeit to the ® [authority to which the 
tion ^2 or ^ ' return should have been submitted] the sum. of fifty 

rupees for every day during which the default 
continues after the fourteenth day from the date prescribed for the submission 
of the return. 

93. If a railway company contravenes the provisions of section 53 or 

section 63, with respect to the maximum load to be 
Penalty for nejrlect of carried in any wagon or truck, or the maximum 

number of passengers to be carried in any compart- 
capacity of rolling-stock! ment. or the exhibition of such load on the wagon or 

truck or of such number in or on the compartment, or 
knowingly suffers any person owning a wagon or truck passing over its railway 
to contravene the provisions of the former of those sections, it shall forfeit to 
the ® [appropriate authority] the sum of twenty rupees for every day during 
which either section is contravened. 

®[In this section "the appropriate authority’ means in relation to a contra- 
vention with respect to the maximum load to be carried in any wagon or truck, 
the safety controlling authority, and, in relation to any other contravention, the 
gerieral controlling authority^] 

94 . If a railway company fails to comply with any requisition of the 

^[safety controlling authority] under section 62 for 
Penalty for failure to provision and maintenance in proper order, in any' 

Sder^seetT? 62 ’Sf maS- worked by it which carries passengws, of such 

tenance of means of com- efficient means of communication as the ^[safety 
munication between pas- controlling authoritvl has approved, it shall forfeit to 
senders and railway scr- ®[ safety controlling authority] the sum of twenty 

rupees for each train run in disregard of the requisi- 
tion. 

95 . If a railway company fails to comply with the requirements of section 

64 with respect to the reservation of compartments 
Penalty for fmlure to Jqj. females or the provision of closets therein, it shall 
flS forfeit to the ^[general controlling authority] the sum 

of twenty rupees for every tram m respect of which 

the default occurs. 

96 If a railway companv omits to give such notice of an accident as is 
Penalty for omitting to required by section 83 ^d the rules for the time 
dve the notices of acci- being in force under section 84. it shall forfeit to the 
'dents required by section ®[ safety controlling authority] the sum of one hundred 
83 and under section 84. rupees for every day during which the omission 

continues. 

97. (1) When a railway company has through anv act or omission for- 

. , . feited anv sum *[* *] under the foregoing provisions 

Recovery of penalties. Chapter, the sum shall be recoverable bv suit 


LEG. EEP. Sec. 93. — Cf. the Railway Resrulation Act, 

I Substituted for "Governoi^General in 1842 (5 & 6 Viet., c. 55), sec. 11. 

ConndP by ^a, 1937. 94.— C/. the Begnlation <ri 

aSub^l^ed for ^vemmetat by *!>»«. jggg 32 vicCc. 119), i 

8 Inserted by A.O., 1937. ^ 

4 The words "to the Government” omitted Sec. 97. — ^As to recovery of fine 
by A.O., 1937. H.C. App. 97. 


Penalty for failure to 
comply with requisition 
under section 62 for main- 
tenance of means of com- 
munication between pas- 
senjarers and raihvay ser- 
vants. 


Penalty for failure to 
reserve compartments for 
females under section 64. 


^dve the notices of acci- 
dents required by section 
83 and under section 84. 


Recovery of penalties. 


Sec. 94. — C/. the Regulation of Railways 
Act, 1868 (31 & 32 Viet., c. 119), sec. 22. 

Sec. 97. — ^As to recovery of fine, 808 6 M. 
H.C. App. 97. ' 


Or. C. M.-I-154 
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in the District Court having jurisdiction in the place where the act or omission 
or any part thereof occurred. 

" ^[(2) Nothing in this Chapter shall be construed as requiring any autho- 
ritj" to recover any penally in any case in which it thinks it proper to refrain 
from so doing.] 

98. Nothing in those provisions shall be construed to preclude the ® [appro- 
priate authority] from resorting to any other mode of 
proceedings instead of, or in addition to, such a suit 
as is mentioned in the last foregoing section, for the 
purpose of compelling a railway company to discharge 
any obligation imposed upon it by this Act. 

Offences by Railway Serzrants. 

99. Tf a railway servant whose duty it is to comply with the provisions of 
section 60 negligently or wilfully omits to comply 
therewith, be shall be punished with fine "which may 
extend to twenty rupees. 

If a railway servant is in a state of intoxication while on duty, he 
shall be punished with fine which may extend to fifty 
rupees, or, where the improper performance of the 
duty would be likely to endanger the safety of any person travelling or being 
upon a railway, with imprisonment for a term which may extend to one year, or 
with fine, or with both. 


Alternative or supple- 
mentary character of re- 
medies afforded by the 
foregoing provisions of this 
Chapter. 


Breach of duty imposed 
by section 60. 


100 . 


Drunkenness. 


Endangering 
of persons. 


the safety 101. If a railway servant, when on duty, endan- 

gers the safety of any person — 


LEG. REF. 

1 Present sub-see. (2) has been substituted 
for old sub-secs. (2) and (3) by A.O„ 1937. 

^Substituted by A.O., 1937 for *Govem- 
ment’. 


Sec. 99. — C/. the Railway Regulation Act 
1S42 rS & 6 Viet., c. 55), sk 17. 

Liability op Company for tort for its 
SERVANTS.— 1,3 M. 34. There would ordi- 
narily be no difficulty in prosecuting a rail- 
way company in a suitable case in respect of 
a breach of a statutory provision for which 
a penalty had been provided and a ‘State 
Railway does not occupy a more favourable 
position with reference to such matters. The 
general manager of a state railway is a legk 
entity in the same degree as a railway com- 
pany is such an entity and it wonld be legal 
to prosecute him in his representative capa- 
city in suitable cases. To such a prosecution 
no sanction under sec. 191, Or. P. Code, and 
pec. 270 of the Government of India Act is 
nectary, as it is not sought to enforce 
against him personally any criminal liability 
which he has incurred in his personal capa- 
, city but merely to prosecute the railway ad- 
ministration for breach of statutory provi- 
sion. 45 C.W.N. 347. 

Brc. 100: Drunkenness op Railway ser- 
on duty, is an offence. 1 M.H. 
O. 193. Practice and Procedure as to trial 
and conviction. See 5 M.L.T. 204. 

^ Viot., c. 97), secs. 18 and 14 and 
nie Eaihniv Reffal&Hoa Act, 1842 (5’ & 6 
Tict., c. 55), see. 17. 

For rates, mado by tbs Cteverament of 


Bengal under sec. 46 (2) of the Police Act, 
W61 rv of 3861) for the gfoidanee of the 
^dway Police as to arrest and proseention 
for offences imder this section, m Calentta 
Oazette, 1904, Pt. I, p. 884. 

Scope op ottotcb.— S ee 5 OrX.J. 16=11 
® '*83; 9 CrXJ. 352 ; 22 

r.C. 161; 13 N.L.B. 90. 

Object op Seotion.— T he object of see. 
101 and r. 100 is to lessen the risk of acd- 
uents through shunting on a through line, 
after the line clear has been given, and a 
breach of the rule will render the rule- 
breaker liable to punishment ^ven- though 
JO accident might have occurred. 37 B, 

T CrX.L 460=20 LO. 620=15 Bom. 

L.R. 702. 

Essentials FOR conviction.— Breach of a 
+T? i ^ , railway company without- evidence 
that it e^angered the safety of passengers 
sjmeient for conviction. 81 LC. 917 
0-0. 363=25 Gp.L.J. 1093=1924 0. 
250, See also 37 B. 685. 

^ KULB.— Sec, 101 does 
notjprovade for cases in which the disobedi- 
ence of a rule is merely Tlkely, or calculated^ 
of any person. To 
^ conviction under 
sec. 101, It must be proved that the safety of 
^as actuaUy endangered in point of 
^2=15 OrXjr. 17=22 I.O. 

620. As to -raK- 
of roles muder the Act, see 8 ro. 134 

of offence, see 26 
0.0. 363=81 r.C. 917=25 OrXjr. 1093= 



1227 


S. 101] The Railways Act (IX of 1890)'. 

(a) by disobe 3 ring atiy general rule made, sanctioned, published and 
notified under this Act, or 

(&) by disobeying any rule or order which is not inconsistent with any 
such general "rule, and which such servant was bound by the terms of his employ- 
ment to obey, and of which he had notice, or 

(c) by any rash or negligent act or omission, 


1924 O. 250, Where a train is stopped out- 
side a distant signal, the omission of the 
guard to place detonators to protect the 
train, is a' disobedience under R. 0 of G.T.P. 
Ry. W'orking Instructions and punishable 
under sec. 101 (a). Where a guard is charg- 
ed under sec. 101 (b) the onus of proving 
that he did not comply xiith General Rule 
S6 is on the prosecution, which burden can 
be discharged by the Railway authorities 
inspecting the line to see if any metallic 
remiyxnts are formed there. The standing 
of a train outside the distant signal is 
“authorized'’ detention and not duo to “ac- 
cident. failure or obstruction”. The word- 
ing of G.I.P. Ry., r. 9 is somewhat inap- 
propriate and allowanee should he made, 
considering that even a District Traffic 
Superintendent misreads the dule. 21 I.O. 
996=14 Cr.L..T. 676 (Nag.). 

Disobedience op R. 187 (S) (S') — What 
AAIOUNTS TO. — The words “when it is requir- 
ed to change the position of a permanently 
locked point” in r. 187, d. (8), sub-cl. (3) 
would indicate that the rule assumes that 
the man on duty -is aware that a permanent- 
ly locked point has been unlocked. It is only 
in that case that he is bound to relock it be- 
fore any train is allowed to enter the station 
yard. Where, therefore a Station Master 
who unlocks a permanent point fails to re- 
set it before he is relieved by the Assistant 
Station Master and omits to inform the lat- 
ter or to note that he has allowed the point 
to remain unlocked in the Journal or Diary 
kept in the Station in which these matters 
are noted, the Assistant Station blaster 
cannot be said to have had notice that any 
permanent pbint has remained unlocked 
even though he would have discovered it if 
he had gone on a visit of inspection before 
taking over the charge and it is very doubt- 
ful whether according to the rule as it 
stands, he can be said to be guilty of having 
disobeyed it. 154 I.O. 1059=36 Cr.L.J- 
630=1935 A. 121. 

^'Endangering^—Meaning op — Shunting 
TRAIN TO A WRONG LINE. — ^Ih every case where 
a travelling train is unexpectedly shunted 
on to a wrong line by an erroneous laving of 
the points in a station yard, the* safety of 
the persons in the train or about the yard is 
endangered, within the meaning of that term 
in sec. 121; and if the error in the points is 
due to such disobedience as is referred to in 
the Act, an offence punishable under the 
Act is committed. IS Cr.L.J. 822=41 I.C. 
646=13 17.L.R. 90. From the facts of one 
case, no safe analogy can be drawn as to 
whether danger has arisen in the other case. 
18 Cr.L.J. 822=41 I.C. 646=13 N.L.K 90. 

Act ukely to endanger safety op pas- 


.SENGEES. — ^Where there is no evidence that 
a Station Master, in sending a train without 
previously obtaining a line dear message, 
knew that his act likely to endanger 
the safety of the passengers travelling there- 
in, a conviction under sec. 45 of the Act is 
illegal. 1882 A.W.N. 172. On this point. 

also 5 Cr.L.J. 81=59 P.L.R. 1902=13 
P.R. 1907 (Cr.). The prisoner was con- 
victed under sec. 29 of Act XX'V of 1871 
of endangering the safety of persons in a 
certain goods train by negligence. Although 
he was shown to have neglected his duty, 
there was no evidence Avhatever of the safety 
of any person in any train having been en- 
dangered by his neglect of duty, held, that 
he could not be convicted under sec. 29 of 
Act XX'V of 1871, as it was plainly appa- 
rent that, by reason of the precautions taken 
bv other persons any possible danger which 
might have resulted from his neglect was 
avoided. 5 N.Wf.P. 340. As to other 
cases of endangering public safety, see 1 
Weir 869 (driver runmnq train at full speed 
with danger signals against him) ; Rat. 721 
(startlnn train •zvithout zvhistitng) ; 9 P.R. 
1892 (Cr.) (Gatcman being asleep, at time 
\vhen train is due) ; 8 I.C. 134 (Guard not 
liable for not doing a thing for which he 
is not responsible) ; 11 C.W.N. 173=5 Cr. 
L.J. 16 (case of station waster^ s ngglU 
gence). For a case where Station Master 
was held not liable, see 32 C. 73=8 C.W.N. 
645. 

Omtssiont to set POINTS.— Under R. 12 of 
the rules framed under the ^Railways Act, it 
was the duty of the accused, who was a 
station master^ when he knew that a train 
was approaching the station to send the 
passed porter to the facing points with 
instruction for him to set and lock , the 
points for the line on which the train 'was 
to come. The station master neglected to 
.send the. porter to the points. The signals 
were down to allow the train to pass into 
the station. But under the rules the engine 
driver should have stopped the train when 
he found that there was no porter at the 
points signalling him to pass on. The points 
were not properly locked and the conse- 
quence was that §ome of the carriages of the 
train were derailed. No person was hurt 
but the derailment of part of the train 
caused danger to persons travelling therein. 
Held, that it was not quite clear whether 
the engine driver could have avoided the 
derailment by stopping the train in time 
because the signals were in his favour. But 
if the station master had complied with the 
rules and had sent the passed porter out to 
the points to properly set and lock them, no 
accident would have occurred. Hence, the 
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lie shall be punished with imprisonment for a term which may extend to 
two years, or with fine which may extend to five hundred rupees, or with both. 
102. If a railway servant compels or attempts to compel, or causes, any 


disrejsrard by the accused of R. 12 enhanced 
the danger to the persons travelling in the 
train and therefore the accused was liable. 
86 T.C. 61=6 Lah. 324=26 Cr.L.J. 685= 
1925 Lah. 423. The duty of a person in 
control of a railway station is first to give the 
fundamental orders regulating the arrival 
of a train and secondly to see that they are 
accurately carried out. Where such an 
order was given to set the points to the loop 
but the slides showed main the_ failure to 
act upon a ^ defect in the working of the 
machinery is an act of grave negligence. 
Omitting" to set the points, which ^ would 
prevent a train after a clear line signal is 
given, from running into, another train is 
an act endangering the safety of the persons 
in either of the two trains. 22 A.L.J. 20 
=25 Cr.L.J. 993=1924 All. 438. Station 
master allowing train contrary to rules to 
run over loop line instead of main line — Sta- 
tion master acting on signal of pointsman — 
One of points not properl v set — Gnllision and 
injuries to persons. Held, that the station 
master was not guilty under this section as 
the breach of the rules was not the proxi- 
mate cause of the accident, but only the 
improper setting of one of points and with 
reference to this the station master was 
entitled to rely on the pointsman on actual 
duty. 1936 A.L.J. 9S1=A.I.R. 1936 All. 
745. 

PlACCNG OBS'IRXJCriON’ ON THE RAILS. — 
Where the accused was charged with pulling 
up all iron mail post and placing it across the 
rails on a dark-night, held, that the act being 
wrongful in itself, rashness cannot be usually 
predicated, and that the offence, falling 
within sec. 45 of the Railways Act, should 
be committed to the Sessions Court and not 
tried by a M^istrate as falling within 
sec. 46. Rat. 458. 

Failxjre to remove stone from rail.— a 
person who fails to remove a stone from a 
rail is not guilty of negligently doing an Act 
which is likely to endanger the safety of 
persons travelling upon the railway, unless 
it be proved that he was legally bound to 
remove it. Rat. 394. 

Negligence of Railway servant— Lives 
lost— Punishment.— Where a Railway ser- 
vant was convicted under sec. 29 of Act IV 
of 1879 for his gross negligence by which 
an accident happened in which several lives 
werc^ lost, held, that three months* simple 
light a sentence. 1890 

A.W.N. 171. 

Railway accidents— Duty of Guard.— 
Where some coolies were employed in assist- 
ing a ballast train into motion at a Railway 
station, and one of them, after pushing the 
tram or m attempting to do so, fell and was 
so injured that he afterwards lost his life, 
held, that the evidence did not show that it 
was the duty of the guard to sec that no one 
got up on the tram when in motion, 8 W. 


R. (Cr.) 43. 

Accident— Message by guard.— If under 
Rr. 87 and 87 (a) of the rules framed under 
Railways Act, the guard of a train sends a 
message asking for assistance, it is the duty 
of the driver to ascertain the terms of the 
message. His omission to do so would make 
him liable under sec. 101 (c), if it results in 
endangering the safety of any person, 54 
I.C. 988=21 Cr.L.J. 204 (Nag.). 

Duty of driver— Minor bridges.— The dri- 
vers have regarded R. 131 as applying to 
what are known as important bridges; it is 
not fair when an accident does happen,' to 
charge a driver with breach of the rules 
because in the accounts and engineering de- 
partments comparatively small bridged are 
called major bridges. 143 I.C. 220=34 Cr. 
L.J. 576=1933 Pat. 94. It is not duty 
of the driver to stop the train merely be- 
cause way-farers shout to him. 34 Cr.L.J. 
576=143 I.C. 220=1933 Pat. 94. Where an 
engine-driver is being prosecuted for breach 
of sec. 101 for disobeying the guard, the 
evidence of the fire-man cannot be s um - 
marily neglected on the mere ground that 
he is subordinate to the driver. On the 
other hand he is the most important witness. 
143 I.C. 220=34 Cr.L.J. 576=1933 Pat. 94. 

Railway Police— Neglect of duty. — ^T he 
Railway Police, who are in the pay of a 
Railway Company, are amenable for neglect 
of duty, to the provisions of the above sec- 
tion,^ notwithstanding that they hold com- 
missions from the Commissioner of Police 
under sec. 9, Bom. Act VII of 1867. Rat. 
Un. Cr. C. 51. 

Offence Falling under two enactments 
— ^Punishment under both, whether legal. 
— ^When an accused by one act endangered 
the lives of the public and committed an 
offence under sec. 101 of the Act and sec. 
353 of Penal Code he can be punished under 
one Act only and not under both. 1 Pat. 
LJ. 373=18 Cr.L.J. 321=38 I.C. 433. 

Punishment. — In determining the punish- 
ment, the gravity of the offence should be 
estimated not by the ultimate consequences 
but by the risk involved. 37 Bom. 685= 
14 Cr.L.J. 460=20 I.C. 620=15 Bom.L.R. 
702 (6 M. 201 Ref. ) . In order to support a 
conviction under this section, there must 
be actual danger to a person's safety. 6 
I.C. 483=11 Cr.L.J, 362=8 P.L.R. 1910; 
mere likelihood of danger not sufficient. 7 
L.B.R. 72; 4 L.B.R. 353. 

Procedure.— 1 Pat. L. J. 313. 

Charge of one* offence— CbNvicnoN for 
another— Legality. — A person diarged un- 
der sec. 101, for disobeying railway rules 
requiring him to stop engine near signal, 
cann^ be convicted for disobeying rules re- 
garding maintaining vacuum. 1933 Sind 

Sec 102. — As to who is a "passenger^* 
under this section, see 7 I.C. 354=11 Cr.L. 
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-Omission to give notice 
of accident. 


Compelling passengers to a compartm^t which already con- 

enter carriages already full, the maximum number of passengers exhibited 

/ therein or thereon under section 63, he shall be 
punished with fine which may extend to twenty rupeees. 

103. If a station-master or a railway servant in charge of a section of a 
railway omits to give such notice of an accident as is 
required by section 83 and the rules for the time being 
in force under section 84, he shall be punished with 
fine which may extend to fifty rupees. 

^Obstructing level-cross- ^ railway servant unnecessarily — 

(а) allows any rolling-stock to stand across a place where the railway 
crosses a public road on the level, or 

(б) keeps a level-crossing closed against the public, 

he shall be punished with fine which may extend to twenty rupees. 

105. If any return which is required by this Act is false in any particular 

■r. , . to the knowledge of any person who signs it, that per- 

^ * son shall be punished with fine which may extend to 

five hundred rupees, or with imprisonment which may extend to one year, or 
with both. 

Oilier Offences, 

106. If a person requested tmder section 58 to g^ve an account with res- 

Giving false account of goods gives ^ account which is materially 

goods. false, he and, if he is not the owner of the goods, the 

owner also shall be punished with fine which may 
^tend to ten rupees for every maund or part of a niaund of the goods, and the 
fine shall be in addition to any rate pr other charge to which the goods may be 
liable, 

107. If in contravention of section 59 a person takes with him any danger- 

TT 1 r 11 * . . , or offensive goods upon a railway, or tenders or 

gemurS IffK^^gSd's ‘'“W upon a railway, 

Upon a railway. be shall be punished with fine which may extend to 

five hundred rupees, and shall also be responsible for 
any loss, injury or damage which may be caus^ by reason of such goods having 
been so brought upon the railway. 

108. If a passenger, without reasonable and sufficient cause, makes use of 


J. 451=26 P.R. 1910=31 P.W.R. 1910; 
200 P.L.R. 1910 (Ticket holder). 

Sec. 103. 54 I.C. 980 (Nag.) and 
8 W. R. (Cr.) 43 noted under sec, 101, 
supra. 

Sec 104.— Cy. the Railway Clauses Act, 
1863 (26 & 27 Viet., c. 92). sec. 5. 

'S'EC. 105.— Cy. the Regulation of Railways 
Act, 1871, (34 & 35 Viet., c. 78), sec. 10. 

False acxx)unts of goods despatched, — 
The duty imposed of gjving an account of 
the quantity or description of property 
sought to be despatched by rail being limited 
to the case of a demand being made, hep^ 
that a person giving false account of goods 
despatched without being so demanded by 
railway authorities could not be convicted 
under sec. 29 of the old Act. 36 P.R. 1885 
(Cr.). 

Sec 106. — Cf, The Railway Causes Act, 
1845 (8 and 9 Viet, c. 20). secs. 39 and 152 
respectively. See 36 P.R. 1885 (Cr.); 24 
P.L.R. 1905. 

Sec 107,— Cy. 'The Railway Causes Act, 


1845 (8 and 9 Viet., c. 20), secs. 99 and 152 
respectively. To constitute an offence un- 
der S. 107 question for consideration is whe- 
ther the goods consigned were dangerous 
goods and had been consigned without notice 
having been given of their nature and with- 
out distinctly marking their nature on the 
outside of the package as required by S. 59 
of the Act. The presence or absence of 
guilty knowledge is irrelevant. 1944 M.W. 
N. 554. Company not hound to search pas- 
sengers^ luggage to see if there are offe^i- 
sive or dangerous goods, see 28 I. A. 144^28 
C, 401 (P.C.). On this section, see also 1 
P.R. 1900 (Cr.); 22 P.R. 1905 (Cr.). 

Sec 108.—- Cy. The Regulation of Railways 
Act, 1868 (31 and 32 Viet., c. 119), sec. 22. 

Test. — The risk of danger, of loss and of 
discomfort to the other passengers on a 
train b}' stopping the train by pulling the 
communication cord is one element that has 
to be considered for the purpose of decid- 
ing whether there was reasonable and suffi- 
cient cause to stop the train by pulling the 
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or interferes with any means provided by a railway 
Needlessly interfering administration for communication between passengers 
with means of communica- railway servants in charge of a train, he 5)all 

Uon in a tram. punished with fine which may extend to fifty 

rupees. 

109. (1) If a passenger, having entered a compartment which is reserved 
by a railway administration for the use of another 
Entering compartment re- passenger, or which already contains the maximum 
served or already full or number of passengers exhibited therein or thereon 
rewsting entry into a com- nnder section 63, refuses to leave it when required to 
partment not tuii. railway servant, he shall be punished 

with fine which may extend to twenty-rupees. 


communication cord. But this must ^ be 
considered in relation to the risk arising 
from the circumstances to the person pulling 
the cord. In other words if the risk to the 
passenger pulling the cord is incommen- 
surate with the risk and discomfort, etc., to 
the other passengers, he cannot be said to 
have had just and reasonable cause. But 
where the risk to the passenger is very great 
as compared to the risk to the other pas- 
sengers, he must be said to have just cause 
for pullmg the cord, Anotlier element of 
great importance is whether the necessity or 
occasion for pulling the cord has arisen 
from die fault of the railway administra- 
tion. The third element to be considered is 
the importance of the line and train. 105 
I.C. 679=25 A.LJ. 975=28 Cr.L.J. 967 
=1927 All. 647. 

PuixiNG THE CHAIN— Overcrowding.— 
Where a person without sufficient and rea- 
sonable cause^^ulls the emergency chain, he 
renders himselt liable for prosecution under 
sec. 108 only, and not under sec. 121 for pre- 
venting the running of the train and thus 
obstructing or impeding a railway servant 
in the discharge of his duty. (43 Bom. 
103, Foil.) 32 Bom.L.R. 111=1930 Bom. 
160. Pulling the communication chain of a 
railway compartment to remove the over- 
crowding, which it was the duty of the rail- 
way administration to prevent under sec. 93 
is a reasonable and sufficient cause under 
sec. 108 of the Act. 1922 Pat. 8, Rel. on 
32 Bom. L. R. 111=1930 Bom.' 160. A 
who had instituted a civil suit against B was 
travelling with the latter in the same com- 
partment with his account books. While 
the train was in motion B seized the account 
books and threw them tlirough the window. 
A pulled the alarm chain and stopped the 
train. Held, that A had sufficient and rea- 
sonable cause for getting alarm signal. and 
could not be convicted under sec. 108. 8 
Lab. 196=28 Cr.L.J. 603=28 P.L.R. 485 
=1927 Lah. 476. See also 1936 P. W. N. 
679=A.I,R. 1936 Pat, 499. Primarily, sec. 
108 is mtended for the protection of the 
personal safety of passengers who are travel- 
ling by train. The mere fact that the ac- 
cused left his coat even though it contains 
valuables is not a reasonable and sufficient 
cause within the meaning of sec. 108. Ac- 
^rdingly if he puUs the communication cord 
fot that purpose he can be conyicted under 


the section. 95 I.C. 58=28 Bom.L.R. 486 
=27 Cr.L.J. 730=1926 Bom. 288. But see 
17 Pat.L.T. 569=A.LR. 1936 Pat. 499 
where it was held that the pulling of chain 
by a passenger who had dropped certain 
valuable articles did not constitute an of- 
fence under this section. It was also held 
that what constitutes ‘reasonable and suffi- 
cient cause* is a question of fact depending 
upon the circumstances of each case. (Ibid.) 
The accused is not deprived of the defence 
under sec. 108 of sufficient and reasonable 
cause merely because there was an addi- 
tional reason for pulling the chain which in 
the opinion of the Magistrate was not suffi- 
cient and reasonable. 32 Bom.L.R. 111= 
1930 Bom. 160. Where a passenger in the 
inter-class pulled the chain, because it was 
overcrowded and .because third class passen- 
gers had entered in, held, he was justified 
in pulling the chain and in stopping the train 
for enforcing his right to have the compart- 
ment vacated so as to bring down the num- 
ber of passengers therein within the maxi- 
mum limit prescribed by sec. 66. IP. 260 
=3 P.L.T. 195=1922 P. 63=23 Cr.L.J. 
257=66 I.C. 221=1922 P.8. Ticket holder 
is a passenger, see? llC. 354. 

Secs. 108 and 121 : Puixing of communi- 
cation CHAIN— Overcrowding of compart- 
ment. — Where a railway compartment be- 
came overcrowded and the train was allowed 
to proceed in spite of a complaint and there- 
upon the. accused who was a passenger in 
the overcrowded compartment pulled the 
alarm chain and brought the running train 
to a standstill and in a prosecution under 
the Railways Act the accused gave it as one 
of the reasons for repeatedly pulling the 
chain .that he wanted to take down the 
names of certain fellow passengers who had 
abused him for his conduct. Held, that the 
accused was not liable to be convicted under 
sec. 108 or 121. 32 Bom.L.R. .111=1930 
B. 160. 

Sec. 109: Object of Section is to prevent 
annoyance to other passengers. 34 B. 293; 
1 Bom.L.R. 688. 

Providing sPEaAL accommodation for 
SPBCTAL individuals OR CLASSES OF INDIVI- 
DUALS . — A bye-law or rule providing for 
special accommodation or for the specim 
convenience of a particular individual or of 
a particular class of individuals and for the 
general convenience of travelling pul;»lic 
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(2) If a passenger resists the lawful entry of another passenger into a 
compartment not reserved by the railway administration for the use of the 
passenger resisting or not already containing the maximum number of pas- 
sengers exhibited therein or thereon under section 63, he shall be punished with 
fine which may extend to twenty-rupees. 

110. (1) If a person, without the consent of his fellow-passengers, if any, 

Smoking ' compartment, smokes in any compartment 

except a compartment specially provided for the pur- 
pose, he shall be punished with fine which may extend to twenty rupees. 

(2) If any person persists in so smoking after being warned by an}' rail- 
way seirant to desist, he may, in addition to incurring the liability mentioned in 
sub-section (1), be removed by any railway servant from the carriage in which 
he is travelling. 

111. If a person, without authority in this behalf, pulls down .or wilfully 


is legal under sec. 47. The ^‘preference” 
forbidden by secs. 42 and 43 refers to goods 
traffic and rates charged upon traders and 
does not apply to passengers. A person who 
enters a compartment of a Railway cariiagc 
reserv’cd by a Railway Company, for the use 
of passengers of a particular class to which 
he does not belong, and refuses to leave 
when required to do so by a Railway ser- 
vant, IS liable to penalty under sec. 109 of 
the Act. 42 A. 327=21 Cr.L.J, 294=55 

I. C. 342=18 A.L.J. 254. 

Reserving compartment for Europeans 
AND Anglo-Indians.— “Traffic” in sec. 42 
includes passenger traffic. In reserving a 
compartment for Europeans and Anglo- 
Indians, the company gives undue prefer- 
ence to one class of passengers and contra- 
venes sec. 42 (2) . But the Civil Court can- 
not try the question of legality of the re- 
servation, the proper remedy in the case 
being to prefer a complaint to the Governor- 
General in Council under sec. 28. 45 B. 
1324=62 I.C. 1004=23 Bom.L.R. 809. A 
Railway Company can legally reserve a com- 
partment for the use of Europeans and 
Anglo-Indians only. 45 M. 215=42 M.L. 

J. 21=66 I.C. 520 ; 23 Cr.L.J. 296=30 M. 
L.T. 134=15 L.W. 207=1922 M. 35. Per 
Ay ling j Officiating Chief Justice and Oldfield, 
/. (Krishnan, dissenting) . A person who 
is not a European or Anglo-Indian commits 
an offence under sec. 109 (1) by entering and 
persisting in remaining in a 3rd class com- 
partment to which a card has been attached 
purporting over the signature of a senior 
ticket examiner, to reserve it for Europeans 
and Anglo-Indians. {Ibid,) 'Ptx Officiating, 
*CJ . — There is nothing in any of the rules of 
the Traffic Working Orders indicating that 
a compartment can only be legally reserved 
by a label or notice signed or mitialled, since 
tlie direction in the rule 172-A to the effect 
that a station master should label a carriage 
or compartment does not necessarily imply 
that he must do so with his own hands or 
himself sign label. (Ibid,) Per Krishnan, 
J. — ^The expression “traffic” in sec. 42 (2) 
is not confined to conveyance of animals and 
goods and fixing the charges thereof. 
.WJberc the label was in the carriage door 


and was not the usually printed label signed 
or initialled, by the station master, the com- 
Xiartment is not reserved. (Ibid,). Per 
Officiating, CJ. and Oldfield, J. — ^The term 
‘‘passenger” in sec. 109 (1) is not restricted 
to a person who actuallj* enters a railway 
carnage for the purpose of travelling but also 
includes possible passengers who may join 
at any later station. (Ibid.) The object and 
the result of making rules under sec. 47, 
cl. (1) with the sanction of the Governor- 
General in Council are only to make their 
breach an offence punishable by the Courts. 
The Traffic Working Orders arc not such 
rules, (Ibid.) The reservation of a com- 
partment for Europeans and Anglo-Indians 
or for any class of passengers is not an un- 
due or unreasonable preference in favour 
of a particular description of traffic within 
sec. 42, cl. (4). (Ibid.) The expression 
“Passenger” in sec, 109 includes class of 
passengers. 51 C. 168=28 C.W.N. 388= 
25 Cr.L.J. 1012=1924 C. 687. On tliis 
point, see also 5 S.L.R. 140 (Refusal to 
leave compartment reserved for Europeans 
not an offence). See also 7 I.C. 365 (pre- 
venting passengers from entering and stand- 
ing against <ioor) . 

Secs. 109 (1) and 120 (c) : Applicability 
— ^Reservation of berth in compartment. — 
S. 109 of tlie Act in terms deals with entering 
a compartment, and does not refer to occupy- 
ing a seat reserved for another. Where a 
passenger, who has reserved a scat for him- 
self enters a 4:ompartment which is not itself 
reserved and occupies a seat which is reserved 
for another passenger, ignoring such reser- 
vation is not guilty of an offence under S. 
109 or S. 120 of the Railways Act and can- 
not be penalised for occupying a seat in the 
unreserved compartment, tliough the com- 
pany may have purported to reserve such 
seat for some other passenger. If a rail- 
way company cannot enforce reservation of 
a seat (as they can enforce reservation of 
a compartment), a passenger who takes ad- 
vantage of his legal rights by ignoring such 
reservation cannot be said thereby to have 
wilfully interfered with the comfort of an- 
other passenger, within the meaning of S. 
120 (c), 44 Cr.L.J. 236=44 Bom. L. R. 
916==AJ.R. 1943 Bom. 52, 
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Defacing public notices, “jjres any board or doctm^t set up or posted by 

order of a railway administration on a railway or any 
rolling-stock, or obliterates or alters any of the letters or figures upon any such 
board or document, he shall be punished with fine which may extend to fifty 
rupees. ^ 

Fraudulently tovdling or 112. i[(l)] If a person, with intent to defraud 

attempting to travel with- „ilwa.v a^Winistration — 
out proper pass or ticket. ^ railway aaminisiration, 

(а) enters *[or remains in any carriage on a railway in contravention 
of section 68], or 

(б) uses or attempts to use a single pass or single ticket which has already 
been used on a previous journey or, in the case of a return ticket a half therepf 
which has already been so used, 

he shall he punished ®[with imprisonment for a term which may extend 
to three months or] with fine which may extend to one hundred rupees in addi- 
tion to the amount of the single fare for any distance which he may have 
travelled, 

^[(2) Notwithstanding anything contained in section 65 of the Indian 
Penal Code, the Court convicting an offender under this section may direct that 
the offender in default of pa 3 mient of any fine inflicted by the Court, shall suffer 
imprisonment for a term which may extend to three months.] 

113. (1) If a passenger travels in a train without having a proper pass or 


LEG. REF. ' 

^Sec. 112 has been renumbered as sub- 
section (1) by Act VI of 1941. 

2 Substituted by Act VI of 1941, 

3 Inserted by Act VI of 1941, 

■*^b-sec. (2) of sec, 112 added by Act 

VI of 1941. 


Stec 110: “Compartment”.— Meaning of. 
—24 B. 293=1 Bom.L.R. 688. 

Sbxx 111. — Cf» the Companies Clauses Act, 
1845 (8 & 9 Viet., c. 16), sec. 146. 

Sec. 112. — ^As to scope and co^istmctimi 
of section, see 11 C.W.N. 100. A person 
charp^ed under sec. 112 for entering a railway 
carriage without a ticket pleaded guilty as 
to entering the carriage but said that he did 
not purchase the tiiet because the train 
■was about to start. Held, that this convic- 
tion is bad as his statement amounted to a 
positive denial of an intention to defraud. 
57 LC. 825=21 Cr.L.J, 665 (All.). 

Essentials of offence,— To constitute an 
offence under sec. 112 (6) it is not neces- 
sary that the used ^ticket should be relevant 
to the journey which the passenger wished 
to imdert^e (11 C.W.N. 100. Diss.) 

3=l9^S?dT«. ^ 

Wrong Ticket. — Where a passenger tra- 
veumg by a Railway train on being called 
upoi^ produces a ticket bearing date of a 
previous day, throwing away another in his 
^ssession, he cannot be held to have dis- 
honest intention so as to justify a conviction 
essence of the offence 
mdtT t^t section is an intent to defraud 
^ Radvray Comsap. Unless there is 
CTjdence to show that a passenger 
^ws that the fadat he is holding has been 
•»*** wieniion mi his part to 
chtai the Xailw<Q( Company cannot 


red from the mere fact that the passenger 
knows that he is committing a breach of the 
Railways Act or rules framed under the Act. 
35 LC. 665 (Cal.)=17 Cr. L. J. 361. If 
the ticket does not show to its holder that, 
under tlie Railway rules, it is only available 
for a particular train or on a particular day; 
his knowledge of the Railway rules posted 
on the stations will not be assumed unless 
it is proved that the attention of the traveller 
was drawn to them. 35 I.C. 665 (Cal.)= 
17 Cr.L.J. 361. As to other cases under 
this section, see 21 M.L.J. 7d8 {Travelling 
with a forged Railway pass) ; 7 P.R. 1868 
(Travelling with old ex^red pass) ; 1 Bom, 
H.C.R. 140 {Travelling in higher class is 
no offence under the section; 9 C.P.L.R. 1 
{Travelling beyond place to whidi ticket is 
issued is no offence under the section) ; Rat. 
123 (Purchasing unused half of a ticket, is 
not offence. ) {See also 1 Weir 871 ; 27 P.R. 
1905 (Cr.) (Fraudulent entry without ticket 
not offence) ; 11 C.W.N. 100 (Travelling 
with false ticket is an offence). See ako 
1 Weir 870. 

Secs. 112 and 114: Season ticket— Use 
BY ANOTHER— Offence.— A season ticket is- 
sued in the name of one person was found 
to be used by his brother. It was not con- 
tended by the former that the latter had 
taken the ticket without his consent or 
knowledge. Held, that it must be presumed 
that ‘the former had given the ticket to the 
latter for use and that his conduct amounted 
to an offence under sec. 112 committed by 
the latter. 146 I.C, 162=35 Bom.L.R. 875 
— 1933 Bom. 412. A conviction of a father 
accused of evading the payment of fare due 
for his child aged 6 sustained as a convic- 
tion of abetting the*offence charged. 1 Wrir 
869 (F.B,). See also 17 C.P.L.R. 32. 

Sn:. U3 .-hC/, the French and Germap 
Railway law. 



S. 113]. 


1233 


The Railways Act (IX op 1890). 

a proper ticket with him, or, being in or having alight- 
Travelling without pass ed from a train, fails or refuses to present for exami- 
or ticket or with insuffid- . jjation or to deliver up his pass or ticket immediately 
yond^uthorizKstocc ^ requisition being made therefor under section 69, 

he shall be liable to pay, on the demand of any railway 
servant appointed by the railway administration in this behalf, the excess charge 
hereinafter in this section mentioned, in addition to the ordinary single fare for 
the distance which he has travelled or, where there is any doubt as to the station 
from which he started, the ordinary single fare from the station from which the 
train originally started, or if the tickets of passengers travelling in the train have 
been examined since the original starting of the train, the ordinary single fare 
from the place where the tickets were examined or, in case of their having been 
examined more than once, were last examined. 


Essentials for arrest. — ^To justify an^ 
arrest without a warrant much more than' 
trespass or travelling without ticket would 
be necessary. In the case of trespass it 
must be shown that there was reason to‘ 
believe that the person to be arrested would 
abscond or that his name and address were 
unknown and he refused to give his name 
and address or that there was reason to' 
believe that the name or address given to^ 
him was incorrect. In the case of travel-* 
ling without ticket it must further be shown' 
that there was refusal to pay the sum. 
charged. 33 C.W.N. 751=1929 Cal. 730. 

Nature of proceedings.— An application 
under sec. 113 (4) is not a prosecution for 
criminal offence and on such application the 
, Magistrate has no power to fine the default- 
er or to order a sentence of imprisonment 
in default of such fine. The Magistrate 
can onl}' direct him to pay the fare and the 
excess charge under sub-sec. (3) and then 
proceed to recover it as if it were a fine. 

6 Rang. 619=30 Cr.L.J. 57=1929 Rang. 11. 
There is no room in the phraseology of 
sec. 11 ? of the Railways Act for a loose in- 
terpretation of its terms, and it has obvi- 
ously been framed^ with a view to prevent- 
ing the enormous inconvenience and trouble 
which would otherwise arise in the matter 
of checking and collecting tickets from pas- 
sengers. Under the section, passengers must 
have in their possession immediately avail- 
able throughout the journey the tickets which 
entitle them to travel. If excess is realiz- 
ed for failure to produce the tickets, the 
mere fact that the tickets are produced 
later on does not entitle the passengers to 
a refund. 23 N.L.R, 120. also 101 
I.C. 158. 

Object of section — ^Intention to de^ 

FRAUD, NOT NECESSARY.— The intention to 
defraud is not necessary for the offence 
under sec, 113, The section only provides 
a summary remedy to recover the charge 
incurred by a passenger together with a 
penalty provided in the section. Sec. 113, 
cl. ( 2 ) is clear and explicit and admits of 
no implications or exceptions. A passenger 
travelling in a lower class has no right to 
travel in a higher class without the previous 
permission of a Railway servant and with- 
out a proper ticket for that class and the 
Cb. C M.-I — 155 


fact that he was obliged so to do as there 
was no accommodation in the class ^ for 
which he had purchased a ticket is no justi- 
fication and does not afford a defence in 
proceedings against him under sec. 113, 34 
Bom.L.R. 1 & 6 . 

Proceemngs under — ^Nature of— Revi- 
sion. — ^The act referred to in sec. 113 is not 
an offence; the proceeding under that sec- 
tion is not a prosecution for an offence but 
nevertheless it is a judicial proceeding and 
an order passed by a Magistrate under sec, 
113 (4) is subject /to revision by High Court. 
34 Bom.L.R. 1666. A person travelled 
without a ticket but with guard's permission. 
He was asked to pay extra charge which he 
refused. Application to a Magistrate under 
sec, 113 (4) wus rejected. Held, that High 
Court could not go into the^ nierits of Ihe 
order when it had no jurisdiction to revise 
that order, (5 S.L.R. 54, Dist.). 1930 
Cr. C. 646=1930 Sind 162. Order of a Ma- 
gistrate under sec. 113 (4) is merely an ad- 
ministrative or a ministerial order i^d the 
proceedings before him are not criminal pro- 
ceeding^in a Criminal Court within the scope 
of the Criminal Procedure Code and is not 
subject to revision under sec. 439. (1926 

Sind 57; 1927 Sind 23, Foil. Other case-law 
referred),, 1930 SSnd 162. 

Person traveuxing without ticket. — It is 
not a criminal offence to travel in a train 
without a pass or ticket, when there is no 
intent to defraud the company, but a person 
so travelling is liable under sec. 113 to pay 
on demand an excess charge in the nature of 
a penalty, 44 Cal. 279=18 Cr.L.J. 647= 
40 I.C. 295=25 C.L.J, 610. also 1926 
Bom. 266; 50 Bom. 355; 20 M, 385. {See 
now amendment by Act VI of 1941) . Excess 
charge is not fine. 18 B, 440. {See now 
amended section) . See 20 M. 385. Havo 
recoverable, see ibidr, 4 I.C. 236=1 Bom.L. 
R. 166. Imprisonment not to be imposed in 
default o£ payment of fine. 20 A. 95; 11 C 
W.N. 100. On this section, see also Rat. 
871; L.B.R. (1872-1892) 606; 1 Weir 872; 
U.B.R. (1892-1896) VoL 1. Cr. p. 300 
(Court-Fees), 

Conviction— Liability to pay higher 
Fare— Distress warrant. — ^The petitioner 
was prosecuted for an offence under sec, US 
(ie,) travelling without a ticket and he 
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(2) If a passenger travels or attempts to travel in or on a carriage, or by 
a train, of a higher class than that for whidti he has obtained a pass pr purchased 
a ticket, or travels in or on a carriage beyond the place authorized by his pass 
or ticket, he shall be liable to pay, on the demand of any railway servant appointed 
by the railway administration in this behalf, the excess charge hereinaft^ in 
this section mentioned, in addition to any difference between any fare paid by 
him and the fare payable in respect of such journey as he has made. 

^[(3) The excess charge referred to in sub-section (1) and sub-section 
(2) shall be a sum equivalent to the amount otherwise payable under those sub- 
sections, or eight annas, whichever is greater : ^ 

Provided that where the passenger has immediately after incurring the 
charge and before being detected by a railway servant notified to ^ the railway 
servant on duty with the train the fact of the charge having been incurred, the 
excess charge shall be one-sixth of the excess charge otherwise payable calculat- 
ed to the nearest anna, or two annas, whichever is great^ : 

Provided further that if the passenger has with him a certificate granted 
under sub-section (2) of section 68, no excess charge shall be payable]. 

(4) If a passenger liable to pay the excess charge and fare mentioned in 
sub-section (1), or the excess charge and any difEerence of fare mentioned in 
sub-section (2), fails or refuses to pay the same on demand being made therefor 
under one or pther of those sub-sections, as the case may be, ®[any railway 
servant appointed by the railway administration in this behalf may apply to any 
Magistrate of the first or second class for the recovery of the sum payable as 
if it were a *fine, and the Magistrate if satisfied that the sum is payable shall 
order it to be so recovered, and may order that the person liable for the pa 3 mient 
shall in default of payment suffer imprisonment of either description for a term 
which may extend to one month. Any sum recovered under this sub-section 
shall, as it is recovered, be paid to the railway administration.] 

^[113-A. Any person who, without having obtained the permission of a 
railway servant, travels or attempts to travel in a 
Power to remove person carriage without having a proper pass or ticket with 
from railway carriage. ^ ^ than that for 

which he has obtained a pass or purchased a ticket, or in a carriage beyond the 
place authorized by his pass or ticket, or who being in a carriage fails .or refuses 
to present for examination .or to deliver up his pass or ticket Jknmediat^y on 
requisition being made therefor under section 69, may be removed^ from the 
carriage by any railway servant authorized by the railway administration in tHs 
behalf or by any other person whom such railway servant may call to his md, 
unless he then and there pays the fare and the excess charge which he is liable 
to pay under section 113 : 

Provided that , nothing in this section shall be deemed to preclude a person 
removed from a carriage of a higher class from continuing his journqr in a 
carriage of a class for which he holds a pass or ticket: 

Provided further that women and children, if unaccompanied by 
passengers shall not be so removed except either at the station at which they 
first enter the train or at a junction or terminal station or station at the head- 
quarters of a civil district and only between the hours of 6 a.m. and 6 p.m.] 


LEG. REF. 

^ Sub-sec. (3) of sec. 113 substituted by 
Act VI of 1941. 

* Substituted by Act VI of Wl. 

*As to procedure for recovery of fines, 
see secs. 386 to 389 of the Code of Criminal 
Procedure, 1898 (Act V of 1898) . 

■*Sec, 113-A added by Act of 1941. 


pleaded in defence that he had not travellc< 
by the train. The Magistrate without , an: 


inquiry issued a distress warrant for 
unount of penalty imposed. Held, me 
WEagistrate could- pass orders only alter 
akmg evidence on the question whether tne 
iccused was liable to pay and bow muen 
was payable by him . 21 Cr . L . J . , w 

C. 593=24 C.W.N. 195. Reviston oi Ma- 
gistrate's order, see 13 P.R. 1891 (Cr.). 
tempt to evade payment of railway p 

amounts to an attempt to cheat. See o 
1868 (Cr.). 
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114. If a person sells or attempts to sell, or parts or attempts to. part with 

Transferring any half of possession of "[any half] of a return ticket in 

return ticket Order to enable any other person to travel therewith, 

, . purchase such half of a return ticket, he shall be 

punished with fine which may extend to fifty rupees, and, if the purchaser of 
such half oi a return ticket travels or attempts to travel therewith, he shall be 
punished with an additional fine which may extend to the amount of the single 
fare for "[the journey] authorized by the ticket. 

115. That portion of any fine imposed under section 112 or the last fore- 

going section which represents the single fare therein 
Disposal of fines _ under mentioned shall, as the fine is recovered, be paid to 
tiiwis. ° ^ oregoing sec- railway administration before any portion of the 

fine is credited to the Government. 


116. If a passenger wilfully alters or defaces his pass or ticket so as to 

, . . render the date, number or any material portion 

nr defacing pass thereof illegible, he shall be punished with fine which 

may extend to fifty rupees. 

117. (1) If a person suffering from an infectious or contagious disorder 

enters or travels upon a railway in contravention of 
Being or suffering per^ section 71, sub-section (2), he, and any person having 
to travel on railway with charge of him upon the railway when he so entered 
mfe^ous or contagious dis- ghall be pu^shed with fine which 

may extend to twenty rupees, in addition to the for- 
feiture .of any fare which either of them may have paid, and of any pass or 
ticket which either of them may have obtained or purchased, and may be remov- 
ed from the railway by any railway servant, 

(2) If any such railway servant as is referred to in section 71, sub- 
section (2) knowing that a person is suffering from any infectious or conta- 
gious disorder, wilMly permits the person to travel upon a railway without 
arranging for his separation from other passengers, he shall be punished with 
fine which may extend to one hundred rupees. 

118. (1) If a passenger enters or leaves, or attempts to enter or leave, 

any carriage while the train is in motion, or elsewhere 
Entering carriage in than at the side of the carriage adjoining the platform 
motion, or otherwise impro- other place appointed by the railway administra- 
way^ travellmg on a rai - passengers to enter or leave the carriage, or 

opens the side door of any carriage while the train is 
in motion, he shall be punished widi fine which may extend to twenty rupees. 


LEG. REF. 

^Substituted by Act IX of 1896, sec. 6. 


Sec 114: Applicability of.— Sec. 114 ap- 
plies to purchasers and transferees of tickets 
and not to transferors alone. (23 S.L.R, 39 
=112 I.C. 771=1928 S. 191, Overr.) ISS I. 
C. 697=1935 S. 90 (F.B.). 

Offejtce under Sec 114— If can be dealt 
WITH UNDER Sec 562, Cr. P. Code.— Per Ftdl 
Bench and Dediha C. Mehta, AJ.C., dis- 
sentinff , — Offences punishable under sec, 114 
are easy to commit but not easy to detect. 
When detection has been successfully effect- 
ed, an offender should not go scot-free even 
if he has not been convicted before. 155 I.C. 
697=1935 S. 90 (F.B.). Per Dadiba C. 
Mehta, A,J,C , — When a particular penal 
section of a statute is interpreted in a parti- 
cular way in favour of a subject by a Divi- 
sional Bench, the subject has a right to say 


that he has not committed any offence, 
that he had no guilty intention whatsoever in 
doing an act in the belief that the interpre- 
tation was correct. If subsequently that 
interpretation is found fault with by a Full 
Bench, so that the very act which at one time 
was not looked upon as an offence, is now 
re^rded as an offence, the altered interpre- 
tation should not have a retrospective effect 
as if the subject should have anticipated the 
second decision of the High Court. Even if 
a technical conviction is recorded, the accused 
should have the benefit of sec. 562. 155 I. 
C. 697=1935 S. 90 (F.B.). 

Sec. 118: Passenger— Meaning of.— The 
word “passenger” in sec. 118 is used in a 
restricted sense and denotes a person who 
without permission of a Railway servant 
enters any Railway carriage for the purpose 
of travelling as a passenger. 14 Cr.L. J. 654 
=21 I.C. 894=15 Bom.L.R. 996. On this 
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(2) I£ a passenger, after being warned by a r^way sen^t to desist, 
persists in travelling on the roof, st^s or footboard of any carri^e or on an 
engine or in any other part of a train not intended for the use of passengers, 
he shall be punished with fine which may extend to fifty rupees and may be 
removed fiom the railway by any railway servant. 

119. If a tnalp person, knowing a carriage, compartment, ric»m or other 
place to be reserved by a railway administration for 
Entering carriage or the exclusive use of females, enters the pl^e witho^ 
other plac? reserved for lawful excuse, or, having entered it, remains therein 

after having been desired by any railway, servant to 
leave it, he ghali be punished with fine which may extend to one htmdred rupees, 
in addition to the forfeiture of any fare wWch he may hav^ paid hndi of 
any pass .or ticket which he may have obtained or purchased, and may be 
removed from the rmlway by any railway servant. 

Drunkenness or nuisance 120. If a person in any railway carriage or upon 
on a railway. any part of a railway, 

(a) is in a state of intoxication, or ^ - 

(ft) commits any nuisance .or act of indecency, or uses obscene or abusive 
language, or 

(c) wilfully and without lawful excuse interferes with the comfort of 
any passenger or extinguishes any lamp, 

he shall be punished with fine which may extend to fifty rupees, in addi- 
tion to the forfeiture of any fare which he may have paid and of any pass or 
ticket which he may have .obtained or purchased, and may be removed from the 
railway by any railway servMt. 


section, see also 1 Weir 873 {Platfonn fruit 
seller is not punishable under this section) ; 

5 N.L.R, 151 (JR^iding on footboard after 
warning) ; sec also 25 P.R. 1903 (Cr.) ; 31 
P.R. 1905 (Cr.). Refusing to leave ice- 
vendor’s compartment after warning that it 
has been reserved for the ice-vendor commits 
an offence under the section, sub-sec. (2). 
1936 A.LJ. 117=161 1. C. 17=A.I.R. 1936 
A 439 

*Sec. 'i19.— 5*^5 76 P.L.R. 1903. 

Sec. 120: Applicability to Railway ser- 
vants.— The latter portion of sec. 120 has 
a* reference to the forfeiture of fares and of 
passes or tickets and to the removal of the 
offender from the railway by any railway 
servant, and thus shows its inapplicability to 
railway servants. 118 I.C. 197=23 S.L.R. 
409=30 Cr.L. J. 879=1929 S. 249. Sec. 120 
applies to Railway servants and the word 
’person’ in the section includes an emploj’ee 
of the Railway. 14 Pat.L.T. 652=146 I. 
C. 937. See also I.L.R, (1937) Bom. 666 
=39 Bom.L.R. 610=A,I.R. 1937 Bom. 
357. , . 

Removal of passencers by Railway 
OFFiaALs,— The word “person” in sec. 120 
includes railway official and a railway guard 
who removes a passenger from a compart- 
ment which they are entitled to occupy, is 
guilw of an offence under sec. 120. 
19 Cr.LJ, 313=44 I.C. 329 (Mad.). But 
see I.L.R. (1937) Bom. 66^39 Bom. L. 
R. 610=170 IX. 575=A.I,R. 1937 Bom. 
357. (Railway servant may well be dealt 
with by departmental action). There is 
no provision in the Railways Act for eject- 
ing passengers except in certain drcumstances 


specified in sec. 120 and the expression ‘rail- 
way’ in sec. 122 does not include a railway 
carriage. 44 Cal. 279=18 Cr.L.J. 647— 

40 I.C. 295=25 C.L.J. 610. Travelling 
without a ticket is not one of the circtra- 
stances mentioned in sec. 120 as justifying 
removal from a Railway carriage^ by a rail- 
way servant where there is no evidence that 
the persons were travelling without tickets 
with fraudulent intent. 68 I.C. 846=23 Cr. 
L.T. 622=1923 Lah. 71 (1). 

Using the delivery shed as a market 
PLACE for selling FISH.— A person who per- 
sists in selling fish in the delivery shed of 
Raihvay, which is not meant to be a mw- 
ket, and obstructs the^ business for which 
the shed is prepared is guilty of nuisa^ 
within sec. 1^ (b). 25 C.W.N. 603^^S 
Cr.L.J. 604=62 I.C. 876=33 C.L.J. 293. 
A conviction under sec. 120 (b) is not sus- 
tainable when the particular words used are 
not in evidence. The mere statement oi 
witnesses that words of abuse were is 
not sufficient to support a conviction. 6 Lan. 

L. J. 469=1925 Lah. 151. But see contra 
1936 A.L.J. 82=160 I.C. 1088p=A.LR. 
1936 A. 140 (Conviction can be sustained 
although the exact words used are Jjjt prw- 
ed). On this section see also 1 C.W.W. 
74; Rat. 675; 1 N.L.R. 139; 7 I.C. 355; 
30 B. 348; 8 Bom.L.R. 22. As, to allow- 
ing cattle to stray on railway line, see o 

M. H.C. App. 1=1 Weir 874. 

Sec. 120 (c) : Applicabilety— 

COMPARTMENT— Seats reserved— Passen^ 
occupying seat reserved for ANOTHjp--jNO 
offence. See 44 Bom.L.R. 916— IW 
Bom. 52. 



S. 1221 


1237 


The Railways Act (IX of 1890). 

121. If a person wilfully obstructs or impedes 
any railway servant in the discharge of his duty, he 
shall be punished with fine which may extend to one 
hundred rupees. 

122. (1) If a person unlawfully enters upon a 
railway, he shall be punished with fine which may 
extend to twenty rupees. 

(2) If a person so entering refuses to leave the railway on being reques- 
ted to do so by any railway servant,* or by any other person on behalf of the 
railway administration, he shall be punished with fine which may extend to fifty 
rupees, and may be removed from the railway by such servant or other person. 


Obstructing^ railway ser- 
vant in his duty. 


Trespass and refusal to 
desist from trespass. 


Sec 121: Essentials for Conviction. — 
Before a person can be convicted of wilfully 
obstructing or impeding a railway servant 
in the discharge of his duties, it must be 
shown that the obstruction or resistence was 
offered to such railway servant in the dis- 
charge of his duties as authorised by law. 
(1 C.W.N. 74. Ref.) 91 I.C. 33=6 Lah. 
467=27 Cr.L.J. 1=1925 L. 650. Where a 
person without sufficient and reasonable 
cause pulls the emergency chain, he renders 
himself liable for prosecution under sec. 108 
only, and not under sec. 121 for preventing 
the running of the train and thus obstruct- 
ing or impeding a railway servant in the dis- 
charge of his duty. (45 Bom, 103, Foil.) 
32 Bom.L.R. 111=1930 Bom. 160. Abuse 
or insult does not necessarily constitute 
obstruction or impediment to a railway ser- 
vant in the discharge of his duty. 68 I.C. 
846=23 Cr.L.J. 622=1923 L. 71 (1). 
Rules 344, 229 and 23 of the (jeneral Rules 
empower a Station Master to appoint a 
Signaller temporarily to do the duties of a 
Ticket Collector. When a Signaller so ap- 
pointed undertake such duties and acts in 
the discharge thereof, he is a '^Railway 
servant"' within sec, 121. Obstruction to 
him is punishable under sec. 121. 37 M.L. 
J. 656=10 L.W. 669=21 Cr.L.J. 62. See 
also A.W.N. (1902) 24, 

Refusal to pay excess fare.— Refusal to 
pay excess fare cannot possibly amount to 
obstructing or impeding a railway servant 
in the discharge of his duty within the 
meaning of sec. 121. 1933 M.W.N. 874: 
Rat. 675. 


Sec. 122: Scope and object of Section 
■ — ^Essentials of Liability under the Sec- 
tion. — ^Two things are necessary to bring a 
man under that section: (1) that the place 
of entry must be “railway** as defined in 

t j .entry 

should have been unlawful in the inception. 
15 A.L.J. 710=28 Cr.L.J, 648=1927 A, 
646. The most important words in sec. 122 
are the words “unlawfully enters*’, for unless 
and until a person has made an unlawful 
entry upon the railway premises he cannot 
be brought within this penal provision. The 
word unlawful*' means “contrary to the 
^ statute.” 88 I.C 522!= 
1925 P. S35. If the railway made a 
general rule under the Act that nobody 


should enter upon railway platforms except 
passengers with tickets, any other persons 
entering upon the platform might be guilty 
of unlawful entry. But where no such rule 
exists, and where the station master leaves 
the platform gate open, those who enter 
upon the platform can hardly be considered 
to be other than licensees. A person who 
enters in this manner may be quite lawfully 
ordered to leav’e the railway premises, but 
as he has not entered unlaivfully he can 
never be brought within the mischief of 
sec 122. 88 I.C. 522=6 P.L.T. 437=26 
Cr.L.J. 1162=1925 P. 535. The word 
unlawful” has practically the same mean- 
ing as “illegal” which can be interpreted as 
including actionable. Hence an entry upon 
railway premises may be held to be unlaw- 
ful, if it constitutes an actionable trespass. 
1^ I.C. 684=1933 A.L.J. 1432=1933 A. 
crossing Rathvay line even if it be to 
platform is offence under sec. 122. 

291=1933 M. 372; 

S.’ ^h^ct of section, (1914) M. 
W.N. 124; 22 I.C. 177. Unlawful entry 
%s the essetice of the offence under both the 
clauses of sec. 122. If the entry was law- 
ful, refusal to leave on being desired to do 
so would not make tlie original entry un- 
lawful. Nor would it make a person guilty 
under fl- (2) which is but an aggravated 
form of the offence under Cl. (1). 19 Cr 

^Th C.W.N. 575. 

Ihe word unlawful" in sec. 122 means 
without the leave of the Railway Adminis- 
tration and a person entering die railway 
199 without such leave is guiltj' under sec. 
122. Sec. 47 or the bye-laws made under 
cu ig) thereof have no reference to this 

A mlway platform, to which the general 
??« access, without having to 

show tickets, or without having to obtain 
special permission of any sort, is a part of 
fte railway premises which may be entered 
hy me members of the genersil public under 
the im^ied permission of the railway autho- 
nty. Hence a person who enters sucli pre- 
mises c^ot be treated to be tras^scr 
merely because he enters the platform witfa- 
out egress permission and his entry is not 
unlawful w^ the meaning of ^.122 
1^ I.C. 6«4=1933 A.L.J. 1432:SSg3 a; 
Wl . h-ven a passenger with a ticket cannot 
trespass on Railway lines. 152 I.C, 615= 
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If a driver or conductor of a tramcar, oimibus, carriage or other 
vehicle while upon the premises of a railway disobeys 
the reasonable directions of any railway servant or 
police-officer, he shall be punished with fine which 
may extend to twenty rupees. 


123. 


Disobedience of omnibus 
drivers to directions of rail- 
way servants. 


Opening or not properly 
shutting gates. 


^124. In either of the following cases, namely:— 


(a) if a person knowing or having reason to believe that an engine or 
train is approaching along a railway, opens any gate set up on either side of the 
railway across a road, or passes or attempts to pass, or drives or takes, or at-, 
tempts to drive or take, any animal, vdiicle or other thing across the railway, 
(&) if, in the absence of a gate-keeper, a person omits to shut and fasten 
such a gate as aforesaid as soon as he and any animal, vehicle or other thing 
xmder his charge have passed through Ae gate, 

the person shall be punished with fine wMch may extend to fifty rupees. 

125. (1) The owner or person in diarge of any cattle straying on a rail- 

providcd with fences suitable for the exclusion of 
^ cattle shall be punished wiath fine whidi may esetend to 

five rupees for each head of cattle, in addition to any amount which may have 
been recovered or may be recoverable under the Cattle Trespass Act, 1871. 

(2) If any cattle are wilfully driven, or knowingly permitted to be, on 
any railway otherwise than for the purpose of lawfully crossing the railway or 
for any other lawful purpose, the person in charge of the cattle or, at the option 
of the railway administration, the owner of the cattle shall be punished with fine 
which may extend to -ten rupees for each head of cattle, in addition to any 
amount which may have been recovered or may be recoverable under the Cattle 
Trespass Act, 1871. 

(3) Any fine imposed under this section may, if the Court so directs, be 
recovered in manner provided by section 25 of the Cattle Trespass Act, 1871. 

(4) The expression ^‘public road” in sections 11 and 26 of the Cattle 
Trespass Act, 1871, shall be deemed to include a railway, and any railway serw 
vant mav exercise the powers conferred on officers of police by the former of 
those sections. 

( 5 ) The word “cattle” has the same meaning in this section as in the 
Cattle Trespass Act, 1871. 


LEG. REF, 

iC/. the Railway Qauses Act, 1845 (8 & 
9 Viet, c. 20), sec. 75. 


40 L. W, 664. Subsequent mlawful act, le., 
breaking lock of a wagon does not make the 
original entry itself unlawful under sec. 122, 
when it was found that the Dalals like the 
accused were freely allowed to enter the 
station premises. 20 Cr.L.J. 96=48 I.C. 
896=15 N.L.R. 34. See also 72 B, 525. 
There is nothing in the Act to forbid the rr- 
sermtion of compartment for different com- 
munities and any member of any bther com- 
mtmity entering such compartment becomes 
a trespasser and could therefore be removed 
under sec. 122. 21 I.C. 499=7 S.L.R. 42. 
Sec. 322 (2) cannot be applied to eject a 
Railway employee, from the staff quarters 
occupi^ by him while under service as they 
are not part of a Railway within the mean- 
ing of sec. 3 (4). IS Cr.L.J. 225=23 I. 
C. 177=1914 M.W.N. 124. Procedure un- 
der the section. 1902 A.W.N. 24; 4 P.R. 
1914 (CrO (Summary trial). It i$ within 


the comnetence of the police to put up a 
charge sheet in respect of an offence under 
sec. 122 of the Act, without a written com- 
plaint from the Railway authorities. A com- 
plaint filed by the police without such writ- 
ten complaint of the railway authorities is a 
proper complaint. 1939 M.W.N. 876=A. 
I.R. 1940 Mad. 268. 

Sec. 125. — ^The owners of cattle straying 
on a railway line cannot be convicted 
of pm offence under section 125 for the 
negligence of their keeper. 34 All. 91=12 
Cr.L.J. 614=12 I.C. 990=8 A.L.J. 1^. 
See also 18 M. 228=1 Weir 874; 8 M.H.C 
App. 1. 'Sec. 125 (2) of the Act applies 
only if cattle were wilfully driven on any 
railway otherwise than for crossing the rail- 
way. There is no provision in the Railways 
Act by which the public is forbidden to cross 
railway lines or drive animals across th^ 
at places other than levd crossings and if the 
railway erects no fence the puWic will con- 
tinue to cross the line and drive their am- 
mals across it until they are stopped, 7 0. 
W.N. 461=1930 Oudh 250. 
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Maliciously wrecking or ^126. If a person unlawfully—- 

attempting to wreck a train. 

(a) puts or tiirows upon or across any railway any wood, stone or other 
matter or thing, or 

(b) t^es up, removes, loosens or displaces any rail, sleeper or other 
matter or thing belongfing to any railway, or 

(c) turns, moves, unlocks or diverts any points or other machinery belong- 
ing to any railway, or 

(d) makes or shows, or hides or removes, any signal or light upon or 
near to any railway, or 

(e) does or causes to be done or attempts to do any other act or thing in 
relation to any railway, 

with intent, or with knowledge that he is likdy, to endanger the safety of any 
person travelling or being upon the railway, he shall be punished with trans- 
portation for life or with imprisonmeit for a term which may to ten 

years. 


*127. If a person unlawfully throws or causes to fall or strike at, against, 
, , into or upon any rolling-stock forming part of a t rain 

atSpting to hurt pfrsoSs “y other nrntter or thing with intent, 

travelling by railway. with knowledge that he is likely, to endanger the 

safety of any person being in or upon such rolling- 
stock or in or upon any other rolling-stock forming part of the same t rain he 
shall be punished with transportation for life or with imprisonment for a term 
which may extend to ten years. 

*128. If a person, by any unlaw’ful act or by any wilful omission or neglect. 


LEG. REF. 

1 Cf, the Malicious Damage Act, 1861 (24 
& 25 Viet, c. 97), sec. 35 and the Offen- 
ces against the Person Act, 1861 (24 & 25 
Viet., c. 100), sec. 32. 

The Offences against the Person 
Act, 1861 (24 & 25 Viet, c. 100), sec. 33. 

The Offences against the Persons 
Act, 1861 (24 & 25 Viet., c. 100), sec, 34 and 
the Malicious Damage Act, 1^1 (24 & 25 
Viet., c. 100), sec, 36. 


Sec. 126.— Person charged with having 
placed stones on the rails tinder sec. 126 can- 
not be allowed to plead that no train was 
due at that time. Rat. 829. Unlocking 
and turning a turn-table is an offence under 
sec. 126 though not likely to cause injury to 
any person. 1 Weir 875. Elnowledge of 
attempt to wreck train by another and keep- 
ing watch, while the Act is being done is 
abetment and hence punishable under sec. 
,126. 1 Bom.L.R. 682. See AS Bom. 888, 
noted under sec. 130, infra. 

Secs. 126 and 128: Lying on rails.— The 
offence of lying on the rails cannot be said 
to endanger the safety of persons travelling 
on the railway and comes under sec. 128 and 
not under sec. 126. Where several persons 
are charged with having conspired for the 
purpose, the proper conviction will be under 
sec. 129 (&) of .the Penal Code, for conspir- 
ing to commit an offence under sec. 128 of 
the Railways Act. 1930 M.W.N. 1264, 


Sec. 127: Obstruction by assembly — 
Conviction of a member of the assembly — 
Legality. — ^The term "offence” in sec. 149, 
Penal Code, is confined to offence under the 
Penal Code and so a conviction under sec. 
128, with reference to sec. 149 is illegal and 
cannot be sustained. (1923 Mad. 187 and 
1925 Mad. 239, Foil.). 57 M. L. J. 114. 
Where a large body of men set out to obstruct 
a railway line and throw stones at trains 
they form an unlawful assembly and if in 
carrying out their common object they com- 
mit offences under secs. 127 and 1^, only 
those of them who are proved themselves 
to have committed these offences under secs. 
127 and 128 can be convicted under those 
sections. The rest are not constructively 
guilty as sec. 149 cannot be invoked agsdpst 
them although the offences committed by 
them are the very offences they set out to 
commit and committed in prosecution of 
their common object. 52 Mad. 8821=30 Cr. 
L.J. 869=1929 Mad. 880=57 M.L.J. 114. 

Secs. 127 and 130. — ^Where two boys of 
tender years threw stones at a Railway train, 
it was held that the offence, if anj% would 
fall under sec. 130 and not under sec. 1^, 
and that the action would also ordinarily be 
protected under secs. 82 and 83‘, Indian Penal 
Code. 30 S.L.R. 9=165 I.C. 642=A.I.R. 
1936 Sind 185. 

Sec 128: Offence under — ^Pulling com- 
munication CORD ' AND sitting IN FRONT OP 
ENGINE.--A passenger pulled the cominuni- 
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endangers or causes to be pdangered the Mfely pf 
Endangering safety of any person travdling or being upon any railway, or 
persons travelling by rail- obstructs or causes to be obstructed or attempts to 
vray by wilful act or omis- ^ijgtj^ct any rolling-stock upon any railway, he shall 

be punished with imprisonment for a term which may 

extend to two years, 

129. If a person rashly or negligently does any act, or omits to do what he 

is legally bound to do, and the act or omission is 
Endangering ^ safety of likely to endanger the safety of any person travelling 
persons travelling by rail- upon a railway, he shall be punished with 

imprisonment for a term which may extend to one year, 
or with fine, or with both. 

130. (1) If a minor tmder the age of twelve years is with resp^t to any 

railway guilty of any of the acts or omissions men- 
Special provision with tioned or referred to in any of the four last foregoing 
respect to the commission sections, he shall be deemed, notwithstanding any- 
by childrm of acts endan- thing in section 82 or section ^ of the Indian Penal 

fA wfiiW bv ^lwav^*^*°”* Code, to have committed an offence, and the Court 
travelling Dy railway. convicting him may, if it thinks fit,^ direct that the 

minor, if a male, shall be punished with whipping, or may require the father or 
guardian of the minor to execute, within such time as the Court may fix, a bond 
binding himself, in such penalty as the Court directs, to prevent the minor from 
being again guilty of any of tlxose acts or omissions. 

(2) The amount of the bond, if forfeited, shall be recoverable by the 
Court as if it were a ^fine imposed by itself, 

(3) If a father or guardian fails to execute a bond under sub-section (1) 
within the time fixed by the Court, he shall be punished with fine which may 
extend to fifty rupees. 


Procedure, 


Arrest for offences 
against certain sections. 


131. (1) If a person commits any offence mentioned in section 100, 101, 
119, 120, 121, 126, 127, 128 or 129 or in section 130, 
sub-section (1), he may be arrested without warrant 
or other written authority by any railway servant or 

police-officer, or by any other person whom such servant or officer may call to 
his aid. 

(2) A person so arrested shall, with the least possible delay, be taken 
before a Magistrate having authority to try him or commit him for trial. 

132. (1) If a person commits any offence under this Act, other than an 


LEG. REF. ' 

"^See secs, 386 to 389 of the Code of Cri- 
minal Procedure, 1896 (Act V of 1898), 
Gcnl. Acts, Vol. V. 

*C/. the Companies Causes Act, 1845 (8 
& 9 Viet., c. 16), sec. 156. 

cation cord of a railway train and stopped 
the train several times on the ground fiiat 
his compartment was overcrowded. On the 
vacuum break being disconnected he sat down 
after warning the authorities, in front of the 
engine and commenced playing a musical 
instrument, thus delaying the train for about 
eighty minutes. Held, Qiat an office under 
sec. 128 had been committed. Held, how- 
ever, that in passing sentence the fact that 
the accused had in the interests of the public 
protested against the maladministrafioxi of 


the Railway Company should be taken into 
consideration. Sentence of one day impri- 
sonment passed. 130 I.C. 384=32 Cr. L. 
J. 547=1931 Oudh 85. 

Sesc. 130. — ^An offence punishable under 
sec. 130 read with sec. 126 (o) of the Rail- 
ways Act, 1890, is not exclusively triable by 
a Court of Session, but can be tried by a 
competent Magistrate. 43 Bom. 888=20 Cr. 
L.J. 699=52 I.C. 667=21 Bom.L.R. 768. 
In view of provisions of sec. 29-B of Ct. P. 
Code, a Magistrate other than a District 
Magistrate has no jurisdiction to try an of- 
fence tinder sec. 130 of Railways Act. (43 
Bom. 888, Diss. from.) 110 I.C. 589=29 
P.L.R. 536=29 Cr. L. J. 733&1928 Lah. 
909. See also 11 C.P.L.R. 8; 14C.P.L.R. 
176; U.B.R. (1892-1896), Vol. I (Cr.) 302. 

Sec. 132: CoKsiRUcnox— What shouid be 
ERovm— S n? . - - - 
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Arrest of persons likely 
to abscond or unknown. 


offence mentioned in the last foregoing section, or 
fails or refuses to pay an excess charge or other sum 
demanded under section 113, and there is reason to 
believe that he will abscond or his name and address are unknown, and he re- 
fuses on demand to give his name and address, or there is reason to believe 
that the name or address given by him is inco^ect, any railway servant or 
police-officer, or any other person whom such railway servant or police-officer 
may call to his aid, mav, without warrant or other written authority, arrest him. 

' (2) The person’ arrested shall be released on his giving bml or, if his 

true name and address are ascertained, on his executing a bond without sureties 
for his appearance before a Magistrate when required. 

f3) If the person cannot give bail and his true name and address are not 
ascertained, he shall with the least possible delay be taken before the nearest 

XXXIX XLII of (he 'Cbdo of Cri- 
minal Procedure. 1882,_ shall so far as may be, apply to bail given and bonds 
executed under this section. 

133. No Magistrate other than a Presidency Magistrate or than a Magis- 

■ . . trate whose powers are not less than those of a 
di^on ^u^der Magistrate of the second class shall try any offence 

under this Act. 

134. (1) Any person committing any offence against this Act or any rule 

r X • 1 thereunder shall* be triable for such offence in any 

Place of trial. in which he may be or which the Provincial 

Government may ^notify in this behalf, as well as in any other place in which 
he might be tried under any law for the time being in force. 

(2) Every notification under sub-section (1) shall be published in the 
Official Gazette, and a copy thereof shall be exhibited for the information of the 
public in some conspicuous place at each of such railway station as the Provin- 
cial Gk>vemment may direct. 

^ 4s * ♦ * * * 


THE REFORMATORY SCHOOLS ACT (VIII OF 1897). 

CONTENTS. 


2 . 

3. 

4. 

5. 


I.— Preliminary. 

Sechons. 

1. Title, and extent. 

\Repeaied.] 

[Repealed.] 

Definitions. 

II.— Retormatory Schools. 

Power to establish and discontinue 
Reformatory Schools. 

6. Requisites of Spools. 

7. Inspection of Reformatory , 

8. Power of Courts to direct youthful 
offenders to be sent to Reformatory Schools. 

9 > Procedure where Magistrate is not 

LEG. REF. _ , 

rSee now the Code of Crin^l 

(Act V of 1898), Genl. Acts, Vol. V . 

« For instances of notifications issu^ un- 
der this power, see Suppl. W 

SSrawf Gnsette, 1898, Ft. II, p. 134 and 
1901 Pt II, p. 482; Gasette of Ind^, 
Pt.^*I P. 255; Ben. Stat. R. and O. 
Vol * I, and Calcutta Gasette, 19W, p. ^2; 

of Rx o.. Vol. I 
and U. P. Gasette, 1906, Pt. I, p. 983. 

Ot, C M.-I— 156 


Sections. 

empowered to pass an order under section 8. 

10. Power of Magistrates to direct boys 
under fifteen, sentenced to imprisonment to 
be sent to Reformatory Schools. 

11. Preliminary enquiry and finding as 
to age of youthful offender. 

12. Government to determine Reforma- 
tory School to which such offenders shall be 
sent. 

13. Persons found to be over eighteen 
yesLTS not to be detained in Reformatory 
Schools. 


the name and address should be believed to 
be incorrect but either the name or address. 
Nor docs the section require that either the 
name or the address should be in fact incor- 
rect. 195 I.C. 883=42 Cr.L.J. 786=A.I. 
R. 1941 Sind 117, 

Sec. 133. — ^Third class Magistrates arc 
not competent to try offences under this 
section. U.B.R. (1897-01) I, 374. 5*^^ 

also 30 S.L.R. 9=165 I.C, 6te=A, I. R. 
1936 Sind 185. 
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Sections. 

14. Discharge or removal by order of 
Government. 

15. Agreement between Provinces. 

16. Certain orders not subject to appeal 
or revision. 

III.— Management of Reformatory 
S taaooLS. 

17. Appointment of Superintendent and 
Committee of Visitors or Board of Manage- 
ment, 

18. Superintendent may license youthful 
offenders to employers of labour. 

19. Cancellation of licence. 

20. Determination of licence. 

21. Cancellation of licence in case of ill- 
treatment. 

22. Superintendent to be deemed guar- 
dian of youthful offenders. Power to ap- 
prentice youthful offender. 

23. Duties of Committee of visitors. 


Sections. 

24. Powers of Board of Management. 

25. Power to appoint Trustees or other 
Managers of a school to be a Board of 
Management. 

26‘. Power of Board to make rules, 
rv.— O ffences in relation to Reformatory 
Schools. 

27. Penalty for introduction or removal 
or supply of prohibited articles and com- 
munication with youthful offenders. 

28. Penalty for abetting escape of youth- 
ful offender, 

29. Arrest of escaped youthful offender, 

V. —Miscellaneous. 

30. [RepealedJ\ 

31. Power to deal in other ways with 
youthful offenders, including girls. 

32. Procedure when youthful offender 
under detention in a Reformatory School is 
again convicted and sentenced. 


THE REFORMATORY SCHOOLS ACT (VIII OF 1897)." 


Year. 

No. 

Short title. 

Amendments. 

1897 

VIII 

The Reformatory Schools 

•Repealed in part III of 1900 ; X of 1914 ; I 


Act, 1897 . 

of 1938 . 

Amended, IV of 1913 . 



[nth March, im. 


'An Act to amend the laiv Mating to Reformatory Schools and to make furthef^ 
prozAsion for dealing with youthful offenders. 

Whereas it is expedient to amend the law relating to Reformatoiy Schools 
and to make further provision for dealing with youthful offenders ; It is hereby 
enacted as follows: — 

/. — Preliminary. 

Title and extent. 1- (1) This Act may be called The Reforma- 

tory Schools Act, 1897. "T*!® 

: * * 3 

(3) This section and section 2 shall extend to the whole of British India. 
The other sections shall extend in the first instance to the whole of British India 
except the territories ® [administered on the 11th day of March, 1897] by the 
Lieutenant-Governor of the Punjab 'and the Chief Commissioner of Coorg, but 
*[the Provincial Government of any of the said territories] may at any time by 
notification in the Official Gazette, extend these sections to their territories from 
such day as may be fixed in any notification. 

2 and 3. [Repeah;[ Repealed by the Repealing Act, I of 1938, S. 2 and 

Sch. 


LEG. REF, 

^This Act has been declared in force in 
the Sonthal Parganas by the Sbnthal Par- 
ganas Settlement Regulation (Reg. VIII of 
1872), sec._ 3, as amended by Sontbal Par- 
ggnas Justice and Laws Regulation (Reg. 
Ill of IW), sec. 3; in Upper Burma (cx- 
«pt the Sh^ States) by the Burma Laws 
Act (Act XIII of 1898), sec. 4 . 

*Tbe word "and” at the end of sub-sec. 
(1), and sub-sec. ( 2 ) omitted by Act X of 


1914. 

* Substituted by A.O., 1937. 

Sec. l.—See Rat. 180, 929, 936=Cr. Rg. 
45 of 1897; Rat. 864; Cr. Rg. 28 of 1896; 6 
P;R. 1882 (Cr.);L.B.R. (1893-1900) 491; 
4 Bur.L.R. 69=12 Cr.L.J. 244; lOI.C. 733; 
5C.W.N. 210 . 

Stea 2 : Construction of Act.— SV g- 21 M. 
tr* A meaning of. 21 

M, 430. Rules under the old not inconas*’ 
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Definitions unless there is anything repug- 

nant in the subject or context, — 

(c) "youthful offender” means any boy who has been convicted of any 
offence punishable with transportation or imprisonment and who, at the time of 
such conviction, was under the age of fifteen years : 

(b) "Inspector-General” includes any officer appointed by the Provincial 
Government to perform all or any of the duties imposed by this Act on the 
Inspector-General ; and 

(c) "District Magistrate” shall include a Chief Presidency Magistrate. 

II, — Reformatory Schools, 

Power to establish and 5 ir* ♦ 4 c **1 

School™^ Reformatory yincial Government may — 

(a) establish and maintain Reformatoiy Schools at such places as it may 
think fit ; 

(b) use as Refonnator}’- Schools, schools kept by persons willing to act 
in conformity with such rules, consistent with this Act, as the Provincial Govern- 
ment may prescribe in this behalf : 

(c) direct that any school so established or used shall cease to exist as a 
Reformatory School or to be used as such. 

Requisites of schools. provide^''^'^ established or used must 

(a) sufficient means of separating the inmates at night; 

(b) proper sanitary arrangements, water-supply, food, clothing and 
bedding for the youthful offenders detained therein; 

(c) the means of giving such youthful offenders industrial training; 

(d) an infirmaiy or proper place for the reception of such youthful 
offenders when sick. 


7. (1) Every school intended to be established or used as a Reformatory 

Inspection of Refonna- ¥ inspected 


tory Schools. 


by the Inspector-General, and if he finds that the 
requirements of section 6 have been complied with, 
and that, in his opinion, such school is fitted for the reception of such youthful 
offenders as may be sent there under this Act, he shall certify to that effect, and 
such certificate shall be published in the Official Gazette, together with an order 
of the Provincial CJovemment establishing the school as a Reformatory School 
or directing that it shall be used as such, and the school shall thereupon be deemed 
to be a Reformatory School. 

(2) Every such school shall, from lime to time, and at least once in every 
year, be visited by the said Inspector-General, who shall send to the Provincial 


LEG. REF. 

^ Omitted by Act IV of 1914, Sch., Pt. I. 

tent with the new Act are to be deemed to be 
in force under the new Act. (Ibid,) Effect 
of Cr. P. Code on this Act, see 12 M. 94. 
Effect of repeal of old Act V*of 1876. See 
also on this section 25 C. 333=2 C.W.N. 
11 ; 12 M. 94=1 Weir 875; 1889 A.W.N. 
131; L.B.R. (1893—1900). 129. 

Intention of Act. — ^The sending of first 
youthful offenders, whose antecedents are 
not shown to be bad, to ordinary jails has 
effect of making them hardened criminals 
after they are discharged from such jails. 
Their association with all classes of offen- 
ders has a very unhealthy influence on them. 
It is the duty of the Magistrate to take into 
consideration all such matters, when dedd- 
ing the question of sentence. There are 


other suitable forms of punishment provid- 
ed by the law. The provisions of Reforma- 
tory Schools Act are intended for cases of 
youthful offenders. 96 I. C. 390=27 Cr.L.J. 
934=1926 L. 611. 

Sec. 4: Applicability of SteerroN.— 5*^4? 
1924 Rang. 16. The order for detention in 
a Reformatory School can only he made in 
the case of a youthful offender; and under 
sec. 4 a hoy ceases to he technically a 
youthful offender at the age of 15, there- 
fore, it is illegal to order detention of a 
bov of 16. 2 Bur.L.J. 96=24 Cr.L.T. 918 
=75 I.C. 294=1924 R. 16. See also Rat. 
!>0S; 1 Weir 879; 27 C. 133. 

Sec. 7.— 25 C. 333=2 C.W.N. 11; 12 M. 
94=1 Weir 875; L.B.R. (1893)— 1900) 129; 
Rat. 518=Cr. Rg. 41 of 1890; 1896 A.W.N. 
27; ibid. 43; Rat. 536=Cr.Rg. 6 of 1891; 
Rat. 726=Cr. Rg. 54 of 1894. 
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Government a report on the condition of the school in such form as the Provincial 
Government may prescribe. 

8. (1) Whenever any youthful olffender is sentenced to transportation, or 
Power of Courts to direct imprisonment, and, is in the judgment of the Court by 

youthful offenders to which he is sentenced, a proper person to be an inmate 

1^ sent to Reformatory of a Reformatory School, the Court may, subject to 

any rules made by the Provincial Government, direct 
that, instead of undergoing his sentence, he shall be sent to such a school, and be 
there detained for a period which shall be not less than three or more than 
seven years. 

(2) The powers so conferred on the Court by this section shall be exer- 
cised only by (a) the High Court, (i) a Court of Session, (c) 2 l District Magis- 
trate, and (d) any Magistrate specially empowered by the Provincial Government 
in this b^alf, and may be exercised by such Courts whether the case comes 
before them originally or on appeal. 

(3) The Provincial Government may make rules for — 

(a) defining what youthful offenders should be sent to Reformatory 
Schools, having regard to the nature of their offences or other considerations, 
and 


Sec 8.— Rules framed under the old Act, 
whether in force, after the passing of the 
new Act, see 21 M. 430=1 Weir 880. 
Nature of proceedings under this section, 
see 14 B. 381==Rat. 586. Procedure to be 
adopted. 1 Weir 878, Procedure by Magis- 
trate not empowered under the section, see 
26 I.C. 336=16 Cr.L.J. 3Z Where a boy 
under 12 years was convicted of stabbing a 
companion wiA a knife and sentenced to 
pay a fine of Rs. 100 or in default of pay- 
ment to go to the Reformatory School for 
three years. Held, the order was illegal. ’ 
Under sec. 8 before such an order is passed, 
the offender must have been sentenced to 
transportation or imprisonment and not to 
mere fine. 12 Cr.L.J. 244=10 I.C. 773. 
See also L.B.R. (1893—1900) 491; S CW. 
N. 310, 

Illustrative cases.— A youthful offender 
was sentenced to 3 years’ detention in a Re- 
formatory School in lieu of 3 months* rigor- 
ours imprisonment The boy was over 13 
years of age. 'afield, sec. 8 combined with 
the Judicial Department Notification No. 237, 
dated 12th June, 1897, and Rule 1, cl. (iii). 
provides that, if a youthful offender is over 
13 years of age, he should be sent to a Re- 
formato^ School for such period as will 
bring him to the age of eighteen. Notice 
was issued to the accused to show cause why 
he should not be detained in the Reforma- 
tory School till he attains eighteen. 3 L.B. 
R. 46. As to who should be s^nt to Refor- 
matory School, See Rat. 726 ; 9 Cr.L.J. 99 
=4 N.L.R. 180. Where an accused, who 
was convicted of offences under secs. 454 
and 380, I.P. Code, was sentenced to one 
year’s rigorous imprisonment but being four- 
teen years old was directed to be detained 
in the Reformatory for the period, the High 
Court reversed this latter direction on the 
ground that the Magistrate had not been 
specially authorised and that the order was 
opposed to the provisions of sec. 8. Rat. 
947. A Magistrate should first pass a sen- 
tence of imprisonment and then direct that, 


instead of undergoing the sentence the of- 
fender should be sent to a Reformatory 
School for such period as the Act and the 
rules framed thereunder direct. 1 Weir 
879. See also 2 L.B.R. 216. Under sec. 
8 of the Act it is irregular for a Magistrate 
to sentence an accused between 15 and 16 


years of age to be detained in d Reformatory 
lor 4 years without first sentencing him to 
imprisonment L.B.R. (1893)— 1900), 648. 
(L.B.R. 1893-1900, 242, R.) Where a 

Magistrate who sentenced a youthful 
offender for 'six months, and direct- 
ed that in lieu of the imprisonment, he 
should be detained in a Reformatory School 
unless he shall attam the age of 18 years at 
an earlier date, held, that the order direct- 
ing the detention of the boy in a Reforma- 
tory School was not properly made, inas- 
much as it had not fixed the exact period, 
in some cases under the Act, it may not be 
necessary for the Magistrate, to ascertain 
the exact age of the boy. So long as he is 
not over 15, the. Magistrate may rightly fix 
a period of 3 years, or if the boy is not 
over 11, he may fix a period of 7 years with- 
out further inquiry. But if inquiry is ntaces- 
saiy in order to fix the period, as it would 
be when the boy is over 11 and the Magis- 
trate wishes to make the period as long as 
possible, then the Magistrate must find, as 
well as he cai^ the exact age of the boy and 
be is not .at liberty to leave the decision of 
the Question to Reformatory olEcials. 254 M. 
13=1 Weir 882. [R, 15 Bom.L.R. 306; 14 
Cr.L.J. 256— 19 I.C. 512], See also 15 
Bom.L.R. 306=14 Cr.L.J. 256 f=19 I.C, 
m2. See also 15 A. 208. An appellate 
Court IS competent to pass an order for de- 
tention in a reformatory in supersession of 
the order for imprisonment. If he has suffi- 
cient qiaterials before him on which such an 
order can be founded. If there is no evi- 
dwee ^ to the- age of. fhe accused or to 
show that he is a youthful offender within 
tne^ of the Act, or to indicate tiie 

period of detention in the Rpfrvrtn'i 
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(5) regulatii]^ the periods for which youthful offenders may be sent to 
such schools according to fheir ages or other considerations. 

9. (1) VTien any Magistrate not empowered to pass an order under the 

last foregoing section is of opinion that a youthful 
Procedure where Magis- offender convicted by him is a proper person to be an 

> R«fo™ato.7 Sctaol, te 

8. passing sentence, record such opinion and submit ms 

proceedings and forward the youthful offender to the 
District Magistrate to whom he is subordinate. 


(2) The Magistrate to whom the proceedings are so submitted may make 
such further enquiry tif any) as he may think fit and pass such sentence and 
order for the detention in a Reformatory School of the youthful offender, or 
otherwise, as he might have passed if such youthful offender had been originally 
tried by him. 


10. The officer in charge of a prison in which a youthful offender is con- 
fined, in execution of a sentence of imprisonment, 
Power of Magistrates to may bring him, if he has not then attained the age of 

sente^ed^lo hSrisonS l^gistrate within 

to be sent to Reformaton’ jurisdiction such prison is Situate; and such 

Schools. Magistrate may, if such youthful offender appears to 

be a proper person to be an inmate of a Reformatory 
School, direct that, instead of undergoing the residue of his sentence, he shall be 
sent to a Reformatoty School, and there detained for a period which shall be 
subj*ect to the same limitations as are prescribed by or under section 8, with re- 
ference to the period of detention thereby authorfeedj 


he might be ordered to undergo, he must 
take evidence within the terms of sec. II 
regarding these points before passing the 
order. 4 C.W.N. 225; Rat. 586. The 
language of secs. 8 and 9 shows that a sen- 
tence must be passed and then a direction 
given that instead of undergoing the sen- 
tence the youthful offenders shall be sent to 
a Reformatory School. 1 Bom.L.R. 162. 
fR. 21 A. 391, (F.B.J. In this case the 
Sub-Divisional Magistrate ordered the ac- 
cused to furnish security for good behaviour 
under sec. 110, Cr.P*. Code, and in default 
to be rigorously imprisoned for one year. 
The accused appealed to the District Magis- 
trate who dismissed the appeal, but in his 
order stated that the Superintendent of the 
jail had pointed out that the accused pri- 
soner should be confined in a Reformatory, 
and the District Magistrate added that **a 
revised warrant should be sent” Accord- 
ingly the Sub-Divisional Magistrate issued 
another warrmit directing that, instead of 
undergoing his sentence the accused should 
be detained for a period of one year in a 
Reformatory School, held, that the order 
was illegal for the following reasons: — (1) 
The prisoner was 16 years' old and was 
therefore not a youthful offender as defined 
in the Act, not being under the age of 15. 
(2) That the period of detention shall not 
be less than three years and the Magistrate 
ordered detention for one year. (3) The 
Magistrate had not been specially empowered 
to exercise the powers under the Act (4) 
The accused had not been sentenced to im- 
prisonment within the meaning of sec. 8 of 


the Act. An order for imprisonment in 
default of furnishing security is not a sen- 
tence of imprisonment U.B.R. (1897- 
1901), Vol. I, p. 375. See also Rat, 518 
(Necessity to pass some sentence on con- 
viction). On fliis section, see also 1 Weir 
879; Rat. 726 and 5 C.W.N. 210. (In 
absence of sentence mere detention is illegal) . 
Sec. 439, sub-sec. (1) gives the High (5)urt 
the necessary power to pass an order under 
sub-sec. (2), sec. 8, of » detaining a boy ac- 
cused in Reformatory, not only on~ appeal 
but also in revision. {Criminal Reference 
No. 41 of 1924 held wrongly decided.) 112 

I. C. 344=30 Bom.L.R. 952=29 Cr.L.J. 
1016=1928 B. 348. On this section, see also 
Rat. 915; 2 L.B.R. 216; L.B.R. (1893- 
1900) 491; 5 C.W.N. 210; IS Bom.L.R. 
306=14 Cr.L.J. 256=19 I.C. 512; 34 P.R 
1910 (Cr.); 12 Cr.L.J. 56=8 I.C. 1196; 
Rat. .536; Rat. 726; Rat. 404; 1889 A.W. 
N. 131; 12 Cr.L.J. 244=10 I.C. 773. 

Sec 9. — ^A second class Magistrate not 
empowered to act under sec. 8, should after 
convicting the accused, submit the case to 
the District Magistrate for passing sentence 
under sec. 9 (2) , and not to the Joint Magis- 
trate to whom the second class Magistrate 
may be immediately subordinate. 16 Cr.L. 

J. 32=26 I.C. 336. See also 5 C.W.N. 
210; 34 P.R. 1910 /Cr.) =12 Cr.L.J. 56= 
8 I.C. 1166. Section allows only commu- 
tation of sentence, see 1 Bom.L.R, 162. 
As to transfer of cases see 2 L.B.R. (1903- 
1904) 121. 

Sec. 10.-*Period of detention should be 
exactly fixed in the order. 15 Bom.L.R. 
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11. (1) Before directing any youthful offender to be sent to a Reforma- 
tory S^ool under section 8, section 9, or section 10, 
Preliminary enquiry and the Court or Magistrate shall inquire into the ques- 
f "x^^ffe^er* ^ tion of his age and, after taking sudh evidence (if 

^ ” ■ Aoy) AS may be deemed necessary shall record a 

finding thereon, stating his age as nearly as may be. 

(2) A gin-iilar inquiry shall be made and finding recorded by eve^ Magis- 
trate not empowered to pass an order under section 8 before submitting his 
proceedings and forwarding the youthful offender to the District Magistrate as 
required by section 9, sub-section (1). 

12. Every youthful offender directed by a Court 

Government to determine " Magistrate to be SOTt to a Reformatory S(iool 
Reformatory School to shall be sent to such Reformatory School as the Pro- 
which such offenders shall vincial Government niay, by general or special order, 
he sent. appoint for the reception of youthful offenders so dealt 

wiSi by such Court or Magistrate: 

Provided that, if accommodation in a Reformatory School is not imme- 
diately available for such youthful offender he may be detained in the juvenile 
ward or such other suitable part of a prison as the Provincial Government 
may direct — 

(a) until he can be sent to a Reformatory School, or 

(b) until the term .of his original sentence expires, 

whichever event may first happen. Should the term of his original sentence 
first expire, he shall thereupon be released, but should he be sent to a Reforma- 
tory School, then the period of detention previously undergone shall be treated 
as detention in a Reformatory School, 


13. (1) If at any time after a youthful offender has been sent to a Refor- 
matory School it appears to the Committee of Visitors 
or Board of Management, as the case may be, that the 
age of such youthful offender has been understated in 
the order for detention, and that he will attain the age 
of eighteen years before the expiration of the period 
for which he has been ordered to be detained, they shall report the case fpr the 
orders of the Provincial Government. 


Persons found to be over,, 
eighteen years not to be 
detained in . Reformatoiy 
Schools. 


(2) No person shall be detained in a Reformatory School after he has 
been found by the Provincial Government to have attaint the age .of eighteen 
years. 


306=14 Cr.L.J. 256=19 I.C. 512; 34 P. 
R. 1910 (Cr.)=12 Cr.L.J. 56=8 I.C. 
1166; IS C.P.L.R. 151; Rat. 726; 16 Cr. 
LJ. 134; 24 M. 13; 14 B. 381; 27 C. 133. 

11.— It is necessary that a Magistrate 
passing an order under sec. 8, should de- 
termine the age of the convict, and it is not 
enough to state that he is under 16 years 
of age. Rat. 494. Under sec, 8 of the Re- 
formatory Schools Act, 1876, evidencse should 
be taken by the Magistrate as to the age of 
the offender. This would seem therefore a 
judicial proceeding. The proceeding, more- 
over, involves the alteration of the sentence 
of a competent Court The alteration can 
only be made after he is satisfied on two 
points which are submitted for his decision, 
and in arriving at a decision, he must exer- 
cise a judicial diOTetion. Therefore, such 
proceeding is a judicial proceeding within 
secs. 4 and 435. Cr. P. Code. 
The H*gh Court therefore, competed to 
revise the proceedings. 14 B. 381 [F. 25 


C, 333;^ I^t. 726; 13 P.K. 1891 (Cr.)] 
Though it is doubtful whether the order of 
a Magistrate under sec. 8 is a “case” within 
the meaning of sec. 28 of the Amended 
Letters Patent, it is clear that it is judicial 
proceedings^ within the meaning of sec. 435 
of the Cr.P. Code^ and the High Court has 
jurisdiction to revise such an order. Rat. 
494. See also Rat. 726. Sec. 11 requires 
that an enquiry as .to age should be held be- 
fore sending a youthful offender to a Re- 
formatory Sthool. There must be a dear 
feding as to age. The period of detention 
in the Reformatory School must also be 
fixed. The Court must find that the youth- 
ful offender to be sent to the Reformatory 
School is a fit and proper person to be an 
immate of such a School. 86 I.C.* 708=26 
Cr.L.J, 852=3 Rang. 218=1925 Rang. 302. 
On this section, see also 1 L.B.R. 126; 1 
Weir 879; 3 C.W.N. S76; 24 M. 13; 27 C 


S. 16} 
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Disch^ge or removal by 14. The Provincial Gk>vemment may at any time 
order of Government. order any youthful offender — 

(а) to be discharged from a Reformatory School; 

(б) to be removed from .one Reformatory School to another such school 
situate within the territories subject to such Government: Provided that the 
whole period of his detention in a Reformatory School shall not be increased by 
such removal. 


^[15. The Provincial Governments of any two Provinces may after mutual 
„ agreement, generally or specially, notify in their res- 
between Pro- pective Official Gazettes that any Reformatory School 
situated in one of the Provinces shall be available for 
me reception of youthful offenders directed to be sent to a Reformatory School 
by any Court or magistrate in the other Province and may thereupon make pro- 
vision for the removal of youthful offenders accordingly.] 


16. Nothing contained in the Code of Criminal Procedure, 1882, shall be 

Certain orders not subject auAorize Court or Maristrate to 

to appeal or revision. reverse m appeal or revision any order passed 

... with respect to the age of a youthful offender or the 

substitution of an order for detention in a Reformatory School for transporta- 
tion or imprisonment. 


LEG. REF. 

1 Substituted by A.O., 1937. 

Sec is.— As to scope and application of 
the section, see 27 C. 133; 5 C.W.N. 210; 
25 C. 333; 5 M.L.T. 296; 1 L.B.R. 68; 
34P.R. 1910 (Cr.). 

Ski 16. — Sec. 16 does not prevent the 
Sessions Judge^ from interfering with an 
order of detention in a Reformatory" School 
passed under sec. 10 by the District Magis- 
trate in substitution of a sentence of impri- 
sonment. (28 Cal, 423 and 13 I.C. 284, 
Rel.) 27 N.L.R. 342=134 I.C. 864=32 
Cf.L.J. 1268 — 1931 Nag. 179. No- order 
sending a youthful offender to the Reforma- 
tory School c^ be passed under this Act, 
unless a definite sent^ce of imprisonment 
has been passed on him. There is nothing 
in this Act which derives a convict of his 
right of appeal against his conviction. All 
that is provided by sec. 16, is that, where 
proceedings on trial are complete up to and 
, including the stage of a sentence of imprison- 
ment, there can be no interference with a 
subsequent order directing him to be sent 
to a reformatory. 34 P.R. 1910 (Cr.)=8 
I.C. 1166. [18 P.R, 1907, 1 (Cr.), R.] 
The High Court is not debarred from alter- 
ing or revising an order for detention in a 
Reformat©^ School in substitution for 
transportation or imprisonment, if such 
order is not properly msscd, i:e., if it does 
not conform to the rules made by the Local 
Government, under sec. 8. Where a youffi- 
ful offender was convicted for stealing a 
. lota from the side of a sleeping man, and 
where it was admitted that it was a first 
offence, held, that the accused did not come 
within the definition of '‘youtitiful offenders” 


and that the case should have been dealt with 
under sec. 31. 27 C. 133. (F. 1 L.B.R, 
68; S M.L.T. '296=9 Cr.L.J. 392^=1 I.C. 
807.] Sec. 8 of the Act permits an order 
for detention in a Reformatory" instead of 
the offender undergoing a sentence of trans- 
portation or imprisonment. "WTiere there is 
no such sentence except onq of whipping, 
no order for detention in a reformatory 
could legally be passed, in lieu of the whip- 
ping. Where the Magistrate has no autho- 
rity to order detention in a reformatory, the 
provisions of sec. 16 do not bar the juris- 
diction of the Court of the Judicijil Com- 
missioner acting ^ a High Court, to alter, 
on revision, the order of detention, L. B. 
R. (1893-1900) 493; [L.B.R. (1893-1900), 
441, F.] See also 24 M. 13; 21 A. 391; 6 
Bom.L.R. 550; 1 Sind 93. Under sec. 9, 
the District Magistrate alone has power to 
pass orders. The Sub-divisional Magistrate 
has no jurisdiction to make any such order. 
He is empowered under sec. 8, not under 
sec. 9. Sec. 16 does not prevent the exer- 
cise by the High Court of its revisional 
powers in cases where orders have been 
passed without jurisdiction. The proper 
procedure is that the District Magistrate 
should proceed to dispose of the case under 
sec. 9, sub-sec. (2). 2 L.B.R. 121. The 
High Court will not interfere with an order 
directing detention in a Reformatory School 
rather than imprisonment but it is not pre- 
cluded from altering the sentence of imprison- 
ment into a sentence of whipping and in the 
latter case the order of detention falls to the 
ground. 5 S-.L.R. 173=13 Cr.L.J. 44=13 
I.C. 284 (21 All. 391. Rel. on.) See also 
cases noted under sec. 15, supra. 
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III. — Management of Reformatory School^ 

Appointment of Super- 17. (1) For the ' control and man^ement of 

intendent and Committee of every Reformatory School, the Provinaal Government 
Visitors or Board of shall appoint either (o) a Superintendent and a Corn- 
Management mittee of Visitors, or (b) a Board of Management. 

(2) Every Committee and every Board so appointed must consist of not 
less than five persons, of whom two at least shall be Natives of India, 

(3) The Provincial Government may suspend or remove any Superinten- 
dent or any Member of a ^mmittee or Board so appointed. 

18. (1) Every Superintendeit so appointed may, with the sanction of the 

Committee, by license under his hand, permit any 
Supermt^dent may h- youthful offender sent to a Reformatory School, who 
ti^lVws ^ attamed the age of fourteen years, to live under 

the charge of any trustworthy and resj^ectable person 
named in the licence, or any officer of Government or of a Municip^ity, being 
an empl(yer of labour and willing to receive and take charge of him, on the 
conditimi that the employer shall keep such youthful offaider employed at some 
trade, occupation or calling. 

(2) The license shall be in force for three months and no longer, but' 
may at any time and from time to time until the expiration of the period for 
which the youthful ofiFender has been directed to be detained, be renewed for 
three months at a time. 

_ „ 19. The license shall be cancdled at the deare 

Cancellation of license. employer named in the license. 

If during the term of the licensee the employer named thwein dies, or 
ceases from business or .to employ labour, or the 
period for wWch the youthful offaider has been 
directed to be detained in the Reformatory School expires,' the license diall 
thereupon cease and determine. 


20 . 


Determination of license. 


21 . 


Cancellation of license in 
case of ill-treatment. 


If it appears to the Superintendent that the employer has ill-treated 
the 3 n)uthful offender, or has not adequately provided 
for his lodging and maintenance, the Superintendent 
may cancel the license. 

22. (I) The Superintendent of a Reformatory 
School shall be deemed to be the guardian of every 
youthful offender detained in such school, within the 
meaning of Act No. XIX of 1850 {concerning the 


Superintendent to be 
deemed guardian of youth- 
ful offenders. 

binding of apprentices). 

(2) If it appears to the Superintendent that any youthful offender 
Power to apprentice ^^ensed under section 18 has behaved well during 
youthful offender. one or more periods of his license, the Superintendmt 

^ may, with the sanction of the Committee, apprentice 
him under the provisions of the said Act, and on such apprenticement the right 
to detain such youthful offender in a Reformatory School shall cease, and the 
unexpired terth (if any) of his sentence shall be canc^ed. 

Duties of Committee of , Committee ,of Visitors appointed 

Visitors. Under section 17 for a Reformatory School shall, at 

least once in every month, — 

(a) ^sitiffie school, to hear complaints and see that the requirements of 

section 6 ^ve been ccxnplied with, and that the management of the school is 
proper m all respects ; ® 

(b) examine the punishment-book; 


„ LEG. REF. 

Sac. 22.-See 1 Wrir 878. 
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(c) bring any special cases to the notice of the Inspector-General; and 

(d) see that no person is ill^lly detained in the school. 

(2) If any member of a Committee of Visitors so appointed fails or 
neglects, during a period of six consecutive months, to visit the school and assist 
in the discharge of the duties aforesaid, he shall cease to be a member of such 
Committee. 


24. If, in exercise of the power conferred by section 17, the Provincial 
Board of Government appoints a Board of Management for any 


Powers oE 
Management. 


Reformatory School, such Board shall have the 
powers and perform the functions of the Superinten- 
dent under sections 18 to both inclusive; and the license mentioned in section 
18 may be under the hand of their chairman ; and they shall be deemed to be the 
guardians of the youthful otfenders detained in sitch school. 


25. The Provincial Government may declare any body of Trustees or 
Managers of a school, who are willing to act in con- 
formity with the rules referred to in section 5, clause 
(&), to be a Board of Management under this Act, 
and thereupon such body or Managers shall have all 
the powers and perform all the functions of such 
Board of Management. 

26. (1) With the previous sanction of the Pro- 

vincial Government, every Board of Management of a 
Reformatory School may from time to time make 
rules consistent with this Act — 


Power to appoint trustees 
or other managers of a 
school to be a Board of 
Management. 


Power of Board to make 
rules. 


(i) to prescribe the articles which are to be deemed to be '‘prohibited 
articles” ; and 

(li) to regulate — 

(а) the conduct of business of the Board; " 

(б) the management of the school; 

(c) the education and industrial training of youthful offenders; 

(d) visits to, and communication with, youthful offenders; 

(e) the terms and conditions under which any articles declared by the 
Board to be "prohibited articles” may be introduced into or removed out of the 
school ; 


(f) the manner in which such articles are to be removed when introduced 
without due authority ; 

(g) the conditions and limitations under which such articles may be 
supplied outside the school to any youthful offender under order of detention 
therein ; 

(h) the conditions on whidbi the possession by any such youthful offender 
of such articles may be sanctioned; 

(i) the penalties to be imposed for the supply or possession of such articles 
when supplied or possessed without due auffiority; 

(/) the punishment of offences committed by youthful offenders; and 

(&) the granting of licenses for the employment of youthful .offenders. 

(2) In the absence of a Board of Management the Provincial Govern- 
ment may make rules consistent with this Act to regulate for any Reformatory 
SAool the matters mentioned in any clause of sub-section (1), other than dause 
(ii) (o), and also the mode in which the Committee of Visitors shall conduct 
their business. 


SeC. 26.— Rules framed by the Governor- 
General in Council under sec. 22 of Act V 
of 1876 must be deemed to have been passed 
under existing Act (Act VIII of 1897). 
A Magistrate acting tinder the new Act 
CR.QM..I— 157 


must order the detention of a juvenile of- 
fender in a Reformatory School until he 
attains the age of 18. 21 M, 430=1 Weir 
880. [R. 21 A. 391.] See also IS A. 208; 
1 Weir 878. _ ^ 
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(а) SL member of His Majesty’s naval, military or air forces, or 

(б) a person who is enrolled tinder the Auxiliary Force Act, 1920, or is 
n holy orders, or is a regular minister of any religious denomination), 

vho for the time being has attained the age of sixteen years but has not attain- 
;d the age of fifty years, shall, within the prescribed period, correctly fill up, or 
•ause so to be filled up, to the best of his knowledge and belief, sign and lodge 
vith the appropriate registration authority specified in the First Schedule, or 
;uch other registration authority as may be prescribed, the form set out in the 
Second Schedule, and if any such European British subject claims not to bie 
)rdinarily resident in India, he shall lodge with the said form a statement of 
uch claim. 

(2) Tf anv registration authority has reason to believe that any person is 
i European British subject to whom the provisions of sub-section (1) are ap- 
dicable, he mav, by order in writing, require such person to furnish such parti- 
rulars as may be specified in the order within such time as may be so specified, 
ind such person, whether or not he is a European British subject to whom the 
provisions of the said sub-section are applicable, shall within the specified time 
■urnish correctly to the best of his knowledge and belief the said particulars to 
he said registration authority in such form or manner as such order may re- 
luire, and shall sign the same : and if any such person claims that he is not a 
European British subject to whom the provisions of sub-section (1) are appli- 
:able, he shall furnish a statement of such claim with the particulars as afore- 
said. 

13) Tf any person refuses or, without lawful excuse the (burden of 
proving which shall lie upon such person), neglects fully to comply with the 
requirements of sub-section (1) or of any order made under sub-section (2), 
■le shall be punishable with fine which may extend to five hundred rupees. 

(4) Eveiy registration authoritv under this Act shall be deemed to be a 
public servant within the meaning of the Indian Penal Code. 


4. Tf any question arises with reference to this Act or any rule made 
thereunder whether a person is a European British 
DeterminatioTi of dispujep subject to whom the provisions of sub-section (1) of 
Act.° appica)ii> 0 n'? secHon 3 are applicable, a person, appointed in writing 

in this behalf by the prescribed authoritv mav apply 
to the District Magistrate or to any officer specially empowered in this behalf by 
the Central Government in the area in which the person to whom the dispute 
rdates is for the time being present, and such Magistrate or other officer, after 


hearing such person or giving him a reasonable opportunity for being heard, 
shall summarily determine the question, and the decision of such Magistrate pr 
other officer shall be final. 


Power of Central C^v- . Q>vemment mav, by notifi- 

emment to make rules. cation in the Official Gazette, make rules for carrj'ing 

out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the forego- 
ing power, such rules may — 

fa) prescribe registration authorities, in addition to those specified in the 
First Schedule ; 

(b) prescribe the time within which the form set out in the Second 
Schedule shall be loc^jed with the registration authority; 

(c) prescribe authorities who mav make the appointment referred to in 
section 4; 

fif) provide for the issue of certificates of registration; 

f r) provide for the preparation, compilation and correction of a register, 
and require the attendance of persons for any. of such purposes ; 

(f) require the notificaticoi of changes of address'of registered persons. 

(3) T?ule.s m.ade under this section may proride that any contravention 



S. 2] The Registration of Foreigners Act (XVI on 1939). is®? 


Act not to apply to cer- 
tain persons. 


thereof or of any order or notice issued thereunder shall be punishable with fine 
which may extend to five hundred rupees. 

6. Nothing in this Act shall apply to an)’’ person 
confined for the time being in a prison or lunatic 
asylum. 

7, The Registration Ordinance, 1939, is hereby repealed: but any rules 
made, anything done and any action taken under the 
said Ordinance shall be deemed to have been made, 
done or taken under the corresponding provisions of 
this Act, and any offence committed against or any proceedings commenced un- 
der the said Ordinance, may be punished, or may be continued and completed 
as if such offence were committed against or such proceedings were commenced 
under this Act. 


Repeal of Ordinance 
of 1939. 


TI 


THE FIRST SCHEDULE. 
( See section 3.1 
Registration authorities. 


In'^thc case of any servant’lof the'^Crown. 

In the case of any person in the employ of any 
public or local authority. 

In the case of any person in the employ of any 
railway. 

In any other case. 


The Head of the Office or Department in which 
he serv’es,^ 

The Chief Executive Officer of such authority. 

The Head of the Railway Administration. 

The District Mas^istrate of the district in which 
ffie person is for the time being resident, or 
in the case of a person resident in a Presi- 
dency-town the Commissioner of Police. 


THE SECOND SCHEDULE. 
{See section 3.) 

Form of particulars, 

1. Name in full. 

2 . Address. 

3 . Date of birth. 

4 . Whether single, married or widower. 

5 . Number of dependents, specifying their relationship, if any, 

to him. 

6 . Profession or occupation. 

7 . Name and nature of business, or name, address and nature of 

employer’s business, or if employed in or under any Depart- 
ment of Government, the name of the Department. 

8 . Whether he has served, or undergone training of any descrip- 

tion in any naval, military or air force. If so, give parti- 
culars of such service or training including date and dura- 
tion thereof. 

9 * Whether he possesses, or has possessed, a flying licence. 


THE REGISTRATION OF FOREIGNERS ACT (XVI OF 1939 >. 

April, i9Z9. 

An Act to proinde for the re^stralMn of foreigners in British India. 
Whereas it is expedient to provide for the registration of foreigners enter- 
ing, being present in, and darting from, British India; Tt is hereby enacted as 
follows: — ' 


Short title and extent. 


1. (1) This may be called The 
OF Foreigners Act, 1939. 

(2) It extends to the whole of British India. 

Definitions. 2. ' In this Act — 


Registration 


(0) the word “foreigner” shall denote a person who is not 

(1) a British subject domiciled in the United Kngdom; or 
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fii) a Britisli Indian subject; or 

(Hi) a ruler or subject of an Indian State; or 

(iv) a person duly appointed by a foreign Government to exercise diplo- 
matic functions ; or 

fv) a consul or a vice-consul; 

(6)' ''prescribed” means prescribed by rules made under this Act. 

3. The Central Government may after previous publication, by notification 
n i t 1 in the Officid Gazette make rules with respect to 
to make rules. foreigners for any or all of the following purposes, 
that is to say — 

(a) for requiring any foreigner entering, or being present in, British 
India to report his presence to a prescribed authority within such time and in 
such manner and \rith such particulars as may be prescribed; 

(b) for requiring any foreigner moving from one place to another place 
in British India to report, on arrival at such other place, his presence to a pres- 
cribed authority within such time and in such manner and with such particulars 
as may be prescribed ; 

(c) for requiring any foreigner who is about to leave British India to 
report the date of his intended departure and such other particulars as may be 
prescribed to such authority and within such period before departure as may 
be prescribed ; 

(d) for requiring any foreigner entering, being present in, or departing 
from, British India to produce, on demand, by a prescribed authority such proof 
of his identity as may be prescribed; 

f e) for requiring any person ha\dng the management of any hotel, board- 
ing house, sarai or any other premises of like nature to report the name of any 
foreigner residing therein for whatever duration, to a prescribed authority with- 
in such time and in such manner and with such particulars as may be prescribed; 

(/) for requiring any person having the management or control of any 
vessel or aircraft to furnish to a prescribed authority such information as may 
be prescribed regarding any foreigner entering, or intending to depart from 
British India in such vessel or aircraft, and to furnish to such authority such 
assistance as may be necessary or prescribed for giving effect to his Act ; 

fff) for providing for cuch other incidental or supplementary matters as 
may appear to the Central Government necessary or expedient for giving effect 
to this Act. 

4, If any question arises with reference to this Act or any rule made 

Burden of pr«>f. thereunder, whether My person is or is not a for- 

eigner, or is or is not a foreigner of a particular class or 
description, the onus of proving that such person is not a foreigner or is not a 
foreigner of such particular class or description, as the case may be, shall, notwith- 
standing amdhing contained in the Indian Evidence Act, 1872, lie upon such 
person, 

5. Any person who contravenes, or attempts to contravene, or fails to 

Petialtics. comply with, any provision of any rule made under 

, this Act shall be punished, if a foreigner, with im- 

pnsotraent for a term which may extend to one year or with fine which may 
extend to one thousand rupees or with both, or if not a foreigner, with fine which 
may extend to five hundred rupees. 

6* The Central^ Government may, by order, declare that any or all of the 
Power to exempt from Provisions of the rules made under this Act shall not 
application of Act ^pply, or shall apply onh’' with such modifications or 

.j j ^ ^ . subject to such conditions as mawbe specified in the 

oT fore^^^ relation to any individual foreigner or any class or description 

shall be placed on the table of 

both Houses of Centra L^islature as soon as may be after its promulgatimi. 
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7. No suit, pivsecution or other legal proceed- 
protection to persona iug shall lie against anr person for anything which is 

acting nnder this Act in good faith done or intended to he done under this 

Act. 

8. The provisions of this Act shall he in addi- 
Application of other laws tion to. and not in derogation of, the provisions of 

not barred. Hie Foreigners Act, 1864. and any other law for the 

time being in foice. 


THE INDIAN RESERVE FORCES ACT (IV OF 1888) 1 . 


Year. 

1 NV 1 

1 Short title. 

Amendment. 

i888 

IV 

The Reserve Forces Act, i888. 

Amended by Act XII of 
1931* 


[2ttd March, 1888. 

An Act to regulate Her Majesty’s Indian Reserve Forces, 

"WiiEREAs it is expedient to provide for the government, discipline and 
regulation of Her IVIajesty’s Indian Reserve Forces; It is hereby enacted as 
follows : — 


1. (1) This Act may be called The Indian 

Reserve Forces Act, 1888 ; and 
(2) It shall come into force on such day as the Central Government may, 
by notification in the Official Gazette^ appoint in this behalf. 

Division of Eeserve »[2. The Indian Reserve Forces ^all consist 

of the Regular Reserve and the Supplementary 
Reserve] . 

3. *[*] A person belonging to the * [Indian 
Re.serve Forces] shall be liable to serve beyond the 
limits of British India as well as within those 
limits. 


Title and commenccmeTit. 


Forces into Begular and 
Supplementary Feserves. 


Locality 

Eesenrves. 


of service of 


ej-# * 

Power to make rules for 

regulation of Beserve 

Forces. 

5 . Subject to ''I* 

liability of Reserve 

Forces to military law. 


« •]. 

4. The Central Gkjvemment may make rules 
and orders for the government, dismp^e and regu- 
lation of the Indian Reserve Forces. 

* *] such rules and orders as may he made 

luider section 4, a person belonging to the Indian 
Reserve Forces shall, as an officer or soldier, as the 
ease may he, be subject to military law in the same 


manner and to the same extent as a person belonging to Her Majesty’s Indian 


Forces. 

Puni^esit of certain g. (1) If a person belonging to the Indian 
offences by persons belong- -Rggerve Forces — 
ing to Beserve Forces. 

(a) when required by or in pursuance of any rule or order under this 


LEG. BEF. 

iFor Statement of Objects and Bcasons, 
see Gazette of India, 1888, Pt. Y, p. 22 and 
for Proceedings in Council, see ibid., 1888, 
pp. 46-55. 

This Act has been declared in force in 
British Baluchistan by the Baluchistan Laws 
Begulation, 1913 (H of 1914). Bal. Code. 

2 The Act came into force on the 26th 
May, 1888, see Gazette of India of same 

Cr. C. M.-I— 158 


date, Pt. I, p. 239. 

3 Substitute by Act XII of 1931. 

^The figure and brackets omitted 

by ibid. 

5 Substituted for “Active Beserve by 
ibid. 

6 Sub-sec. (2) has beem omitted by ibid, 

7 Certain words after the woVds ''Subject 
to“ were omitted by ibid. 
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Act to attend at any place, fails without reasonable excuse to attend in accord- 
ance with sudi requirement, or 

(5) fails without reasonable excuse to comply with any such rule or 
order, or 

(c) fraudulently obtains any pay or other sum contrary to any such 
rule or order, 
he shall be liable — 

(1) on conyiction by a Court-martial, to such punishment other than 
death, transportation or imprisonment for a term exceeding one year as such 
Court is by tlie ^[Indian Army Act, 1911,] empowered to award, or 

(ii) on conviction by *[a Presidency Magistrate or] a Magistrate of the 
first class, to imprisonment for a term which may extend, in the case of a first 
offence under this section, to six months, and, in the ease of any subsequent 
offence thereunder, to one year. 

(2) 'Where a person belonging to the Indian Reserve Forces is required 
by or in pumianee of any rule or order under this Act to attend at any place, a 
eei*tificate purporting to be signed by an officer appointed by such a rule or order 
in this behalf, and stating that the person so required to attend failed to do k) 
in accordance with such requirement, shall, without proof of the signature or 
appointment of such officer, be evidence of the matters stated 'therein. 

(3) Anv person charged with an offence under this section may he tnIreT i 
into and kept in either military or civil custody, or partly into and in one des- 
cription of custody and partly into and in the other, or be transferred from one 
description of custody to the othfer. 

7. [Effect of Act m persons already in the Reserve.] Repealed by Act 
Xn of 1931, section 6. 


THE IHDIAir RIFLES ACT (XXHI OF 1920). 

[31s# Avgust, 1920. 

An Act to provide for the better^ dtscipMne of PoUce-offkere enrolled in MiKtary 

Police or Rifle BattdKons. 

■WHEEE.\si it is expedient to provide for the better discipline of Police- 
officers enrolled under local Acts in Military Police or Rifle Battalions; It is 
hereby enacted as follows: — 


Short title. 

Police-officers subject to' 
laiscipline and penalties pre- 
scribed in local A.cts where- 
ever serviiifr. 


1. This Act may be called The Indian Eiples 
Act, 1920, 

2. All Police-ofiScers enrolled tinder the provi- 
sions of any local I^ita^ Police or Rifles Act shall 
be subject to the discipline and penalties prescribed 
by .such Act. wherever serving in India. 


THE RCTAL INDIAN WAVY (EXTENSION OF SEBVIONl ACT 

(m OP 1940). 

An Act to .provide for the retent^m service of certai^fr^n^kF^ 
_ serves tn the Royal Indian Navy. 

Wraa^ It IS expedient to provide for the retention in service of certain 
persons enrolled for service in the Royal Indian Naw ' eeriam 

It is hereby enacted as follows:— ’ 

Short ttHe. 1- may be called The Royal Indian 

2 TTuHl (Extonsion of Service) Act, 1940. 

. ' Jiotifli^ by the Oentral Government as 

Extension of service where ox termination of the present hostilities snv 

of ta W «.„,ned to, kMc. in 

who, by reason af the expiry of the teim fnr .flnVI. W. 


I.EG. RKF 
1 Substituted for "Indjaii Artidee of 


■War" by Act XU of 1931. 
* Inserted by iwa 



S. a] (Salt) The Central 11\cbes and Salt Agt (I or 1944). 1859 

engaged to serve vrlien so enrolled,, is no longer liable for service, shall, notwith- 
standinir snch espirj'. <*ontimie to be eniDlled for serviee and to be liable for 
service in the Royal Indian \avy nntil he is discharged by order of the Officer 
Commanding the Royal Indian Navy: 

Providfd That the period for ivhich the service of any sneh person is 
extended inuler tbit. s. ''lion shall not exceed five years from the day on -^vhieh 
his servi-’P Tvonld otberwihe l;avp terminated. 

{2 ' Til" provisions iJ‘ this seeti.'.o shall apply also to any person enrolled 
for seri'iee in ihe Royal Imiian Xavy if the expii-y of the term for ■which he 
engaged to serve occurred between the 2nd day of September, 1939, and the 
commencement of this Act. 


THE INDI&W SALT ACT fXH OP 1882). 

^Hepcnhrl ly Act I of 1944.] Sre now The Central Excises and Salt Act 
(I of 1944) . 

(SALT) THE CEHTRAL EXCISES AND SALT ACT (1 OP 1944). 

( Extracts^ 

[2Ath Pebnwrj/, 1944. 

'An Act to consolidate, and amrnd the law relating to central duties of excise 

and to sdt. 

Whereas it is expedient to efnisolidate and amend the law relating to 
central dnties of excise on goods manufaetnred or produced in Britidi India 
and to salt: 

It is hereby enacted as follows : — 

CHAPTER I. 

Short title, extent and 1. (’ll This Act may be called The Central 
eommeneement. Rycisus Axu R.vlt Agt, 1944; 

(21 It extends to tlie whole of British India; 

(3) It shall come into force on such date as the Central ffovemment 
may, by notification in the official Ga/'Mte. appoint in this behalf. 

Definitions there is anything repug- 

nrnt in the .subject or context, — 

(ffl “broker” or “ eormiission agent” means a person who in the ordi- 
naiy cQurse of hiisine.sR makes eontvaets for the sale or purchase of excisable 
goods for others; 

(b) “Central Excise Officer” means any officer of the Central Excise 
Department, or any person (including an officer of the Provincial Government') 
invested by the Central Board of Revenue with any of the powers of a Oeutral 
Excise Officer under this Act; 

( 0 ) “curing” iuclndas viltins. drying, feimenting and any process for 
rendering an uimianufaetured product fit for marketing or manufacture: 

(d) “excisable goods'* means goods specified in tlie First. Schedule as 
being subject to a duty of excise and includes salt ; 

(p) ‘‘factory” means any pn'mises, including the precincts thereof, 
wherein or in any part of which exrisable goods other than salt are manufac- 
tured. or wherein or in any part, of which any manufacturing process connected 
■with the production of these goods Is being carried on or is ordinarily carried 
on; 

if) “manufacture” includes any process incidental or ancillary to the 
completion of a manufactured product ; and 

(1) in relation to tobacco includes the preparation of cigarettes, cigars, 
cheroots, biris. cigarette or pipe or hookah tobacco, chewing tobacco or snuff: 
and 

(ii) in i*elation to salt, includes eoUeetion, removal, preparation, steep- 
ing. evaporation, boiling, or any one or more of these processes, the separation 
or purification of salt obtained in the manufaetxrre of saltpetre, the separation 
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recoverable or due which may he in his hands or under his disposal or control, 
or may recover the amount by attachment and sale of excisable goods belonging 
to such person ; and if the amount payable is not so recovered he may prepare 
a certificate signed by him specifying the amount due from the person liable 
to pay the same and send it to the Collector of the district in which such person 
resides or conducts his business and the said Collector, on receipt of such certi- 
ficate, diall proceed to lueover from the said person the amount specified therein 
as if it were an arrear of land-revenue. 


12. The Central Government may, by notification in the ofSeial Gazette, 
, . ... declare that any of the provisions of the Sea Cus- 

relating to the levy of and esemp- 
to central excise duties. customs duties, drawback ot duty, ware- 

housing, offences and penalties, confiscation, and 
procedure I’elating to offences and appeals shall, with such modifications and 
alterations as it may consider necessary or desirable to adapt them to the 
circumstances, be applicable in regard to like matters in respect of the duties 
imposed by section 3. 

OHAP'fEE ni. 

Powers and Duties or Oritcebs and Landholders. 


13. (1) Any Central Excise ofiGlcer duly empowered by the Central Gov- 


Power to arrest, 
under this Act. 


eimment in this behalf may ari*est any person whom 
he has reason to believe to be liable to punishment 


(2) Any person accused or reasonably suspec(ted of committing an 
offence under this Act or any rules made thereunder, who on demand of any 
oflBcer duly empowered by the Central Government in this behalf refuses to 
give his name and residence, or who gives a name or residence which such officer 
has reason to believe to be false, may be arrested by such officer in order that 
his name and residence may he ascertained. 

14. (1) Any Central Excise officer duly empowered by the Central Gov- 
ernment in this behalf shall have power to summon 
Power to summon per- any person whose attendance he considers necessary 
sons to give ewdenee and either to give evidence or to produce a document 

Ses ^der ^tSs^Acr ^ inquiry which such officer 

is making for any of the purposes of this Act. A 
summons to produce documents or other things may be for the production of 
certain specified documents or things or for the production of all documents 
or things of a certain description in the possession or under the control of the 
person summoned. 

(2) All persons so summoned shall be bound to attend, either in person 
or by an authorised agent, as such officer may direct ; and all persons so snm- 
moned shall be bound to state the truth upon any subject respecting which 
they are examined or make statements and to produce such documents and other 
things as may be required: 

Provided that the exemptions under sections 132 and 133 of the Code of 
Civil Procedure ^aH be applicable to requisitions for attendance under this 
section. 

(3) Every such inquny as aforesaid shall be deemed to be a judicial 
proceeffing” within the meaning of section 193 and section 228 of the Indian 
Penal Code. !; 


16. AU officers of Police and Customs and all officers of Government en- 
Officera required to assist in the collection of .land-revenue, and all 

Central Excise OflEtos. village officers are hereby empowered and required 
. to assist the Central Excise officers in the execution, 

of this Act. 
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16. Every owner or occupier of land, and the agent of any such owner or 

_ . . occupier, in eliarge of the management of that 

contraband excisable goods are manufaetur- 
of contraband ed thereon, shall in the al)senee of reasonable excuse 

goods. be bound to give notice of such manufacture to a 

Magistrate, or to an ofiBcer of the Central Excise, 
Customs, Police, or Land Revenue Department, immediately the fact comes to 
his knowledge. 

17. Any owner or occupier of land, or any agent of such owner or oceu- 

Punishment for conni- charge' of the management of that land, who 

vance at wilfully connives at any offence against the provi- 

sions of this Act or of any iniles made thereunder 
shall for every such offence be punishable with imprisonment for a term which 
may extend to six months, or with fine which may extend to five hundred 
rupees, or with both. 

18. All searches made imder this Act or any rules made thereunder and 
Spflrcbeq and an-pota Tinw arrests made Under this Act diall be-carried out 

to be made. in aeeordanee with the provisions of the Code of 

Criminal Procedure, 1898 (V of 1898), relating res- 
reasonable distance, to the offieer-in-eharge of the neai’est police-station. 

19. Every person arrested under this Act diall be forwarded without 

Disposal of persons ar- nearest Central Excise officer empower- 

rested. ®<i s®nd pei’son.s so arrested to a Magistrate, or, 

if there is no such Central Excise officer within a 
reasonable distance, to the officer-in-Charge of- the nearest police-station. 

20. The offieer-in-eharge ‘of a police-station to 
whom any person is forwarded under section 19 
shall either admit him to bail to appear before the 
Magistrate having jurisdiction, or in default of ball 
forward him in custody to such Magistrate. 

21. (1) When any person is forwarded under 
section 19 to a Central Excise officer empowered to 
send persons so arrested to a Magistrate, the Cen- 
tral Excise officer shall proceed to enquire into the 
ehaxg'e against him. 

(2) For this purpose the Central Excise officer may exercise the aamp. 
powers and shall he subject to the same provisions as the offieer-in-eharge of a 
police-station may exercise and is subject to under the Code of Criminal Pro- 
cedure, 1898 (Y of 1898), when investigating a cognizable ease: 

Provided that — 

(a) if the Central Excise officer is of opinion that there is sufficient 
evidence or reasonable ground of suspicion against the accused person, he ^11 
either admit him to bail to appear before a Magistrate having jurisdietion in 
the case, or forward him in custody to such Magistrate; 

(b) if it appears to the Central Excise officer that there is not suffi- 
cient evidence or reasonable ground of suspiciou against the accused person, 
he eBuOI release the accused person on Ms executing a bond, with or without 
snpeties as the Central Excise officer may direct, to appear, if and when so 
required before the Magistrate having jurisdietion, and shall make a fuU 
report of all the particulars of the case to his official superior. 

YexatioiiB Beareh, seizure, 22. Any Central Excise or other officer excr- 
ete., by Ceatral Ezeise offi- eising powers under this Act or under the rules 
<5«. , made thereunder who — 

(a) without reasonable ground of suspicion searches or cquses to be 
searched ai^ hous^ boat or place; 


Procedure to be followed 
by offieer-in-eharge of 
police-station. 


Inquiry how to be made 
by Central Esicise officers 
against arrested persons 
forwarded to them under 
section 19. 



12% 


The Criminal Court Manual. 


[S. 23' 


( 1 ) vezatiously and unnecessarily detains, searcheis or arrests any 
person; 

(c) vexatiously and unnecessarily seizes the movable property of any 
person, on pretence of seizing or searching for any article liable to confiscation 
under this Act; 

(d) commits, as such officer, any other act to the injury of any person, 
without having reason to believe that such act is required for the execution of 
his duty; 

shall, for every such offence, be punishable TOth fine "which may extend to twd 
thousand rupees. 

Any person wilfully and maliciously giving false information and so 
causing an arrest or a search to be made under Act sh^ be punishable 
-with fine which may extend to two thousand rupees or "with imprisonment for 
a term which may extend to two years or with both. 

23. Any Central Excise officer who ceases or refuses to perform or with- 
dra-WB himself from the duties of his office, unless he 
Failme of Central Bxdse obtained the express written permission of the 
ofacer in duty. Collector of Central Exdse, or has given to his 

superior officer two months’ notice in "writing of his intention or has other 
lawful excuse, shall on conviction before a Magistrate be punishable "with im- 
prisonment for a term which may extend to three months, or with fine which 
may extend to three months’ pay, or with both. 

CHAPTER IV. 

' Tsans3?obt bz Sea. 


24. When any excisable goods are carried by sea in any vessd other than 
a vessel of the burden of three hundred tons and up- 
Pen^ties for _ cany^ wards, the owner and master of such vessd didl 
m eertam punisJiable "with imprisonment for a term 

which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

^ 26. Nothing in section 24 applies to — 

(a) any excisable goods covered by a permit granted "under rules made 
under this Act; 

(&) any excisable goods covered by a pass granted by any officer whom 
the Central Board of Revenue may appoint in this bdialf ; 

^ (c) such amount of excisable goods carried on board any vessd for eon- 
B^ption by her crew or by the passengers or animals (if any) on board as the 
Central Board of Revenue may from "tune to time exempt :&om the operation of 
section 24. 


26. When any officer empowered by tiie Central Board of Revenue, to 

Power of stoppage, search ^ section has remn to bdieve, from 

aad anresl^ personfia. knowledge or from information taken down 

. , in writing, that any excisable goods are being ear- 

ned, or have within the previous twenty-four hours been carried, in any vessel 
so as to render the owner or master of such vessel liable to, the penalties imposed 
by section 24, he may require such vessel to he brought-to and thereupon may — 

(а) enter and seardi the vessel; 

(б) reqmre the master of the vessel to produce any documents in his 
possession relatiiig to the vessel or the cargo thereof; 

vessd if the officer has reason to believe it liable to confis- 
cation under this Act, and cause it to be brought with its crew and cargo into 
any port m British India; and ^ 

AWh/i excisable goods are found on board the vessel, search 

araest mthout a warr^t any person on board the vessel whom he has 
resson to bweve to be punishaUe under section 24,. • . . 
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27. Any master of a vessel refusing or neglecting to bring-to the ve^el or 

PeaaUies for resistine produce his papers when rcciuired to do so by 

officer. ^ officer acting under section 26, and any person 

obstructing any such officer in the performance of 
his duty, may be arrested by such officer without a warrant, and shall be 
punishable mth imprisonment for a term which may extend to six months or 
with fine which may extend to one thousand rupee.s, or with both. 

28. (1) Every vessel (including all appurtenances) in which any excis- 

... 1 able goods are carried so as to render the owner or 
cargo. master of such vessel liable to penalties imposed by 

_ section 24, the cargo on board such vessel and the 

excisable goods m respect of which an offence under this Act has been com- 
mitted shall be liable to eonfiscation on the orders of the officer empowered in 
this behalf by the Central Government. 

(2) Whenever any Customs-officer is satisfied that any article is liable 
to e9nfi.scation under this section he may seize such article, and shall at once 
report the seizure to his superior officer for the information of the officer em- 
powered to order eonfiscation under sub-section (1) and such officer may, if 
satisfied on such report or after making such inquiry as he thinks fit, that the 
article so seized is liable to confiscation, either declare it to be confiscated, or 
impose a fine in lieu thereof not exceeding the value of the article. 

29. Any offence punishable under section 24 or section 27 may be deemed 

to have been committed within the limits of the juris- 
Jurisdiction. diction of the Magistrate of any place where the 

offender is found, or to which, if arrested under section 26 or section 27, he 
may be brought. 

30. The Central Government may, by notification in the official Gazette, 

^ . . j. exempt the carriage of excisable goods within any 

opSon of S“cha]^cr class of vessels from the ope- 

ration of this Cliapter, and, by like notification, again 
subject such carriage to the operation of this Chapter. 

CHAPTER V. 

Special Provisions Eelating to Salt. 

31. The proprietor of a private salt factory who has by virtue of a sanad 

_ . , a „ + granted by the British or any former Government, 

rights of ® special and permanent right to manufacture salt, 

salt to be lecognised. or to excavate or collect natural salt, shall on appli- 

cation made in accordance with the rules made under 
this Act be entitled to a licence for such purpose and to the annual renewal 
thereof, unless on a breach of the provisions of this Act, his licence has been 
cancelled by an officer duly empowered by the Central Government in this 
behalf. 

32. Every proprietor of a private salt-w'ork, other than a private salt 

factory, to which section 31 applies, of which, under 
Eights of ordin^ pro- provisions of section 17 of the Bombay Salt Act, 
pnetow of existing salt- ;i89o\(Bom. 11 of 1890), the proprietor was entitled 

on application to a licence to manufacture or to ex- 
cavate or collect natural salt at such faetoiy, shall continue to be entitled, on 
application made in accordance with the rules made under this Act, to a licence 
for such purpose and to the annual renewal thereof, unless on a breach of the 
provisions of this Act his licence has been cancelled by an officer duly em- 
powered by the Central Government in this behalf: 

Provided that the CoPector of Central Excise may at any time withdraw 
or withhold a licence from the proprietor of- any such salt factory, if no salt has 
been manufactured, excavated or collected in such salt factory for the three 
years on the thirtieth day of June last preceding the date of his order, 

CB.C.M .1—159 
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or with the previous sanction of the Central Board of ^veuue, if such salt 
factory has not produced, on an average, dxmng the said three years, at least 
five- thousand maunds of salt per annum. 

CHAPTER VI. 

Adjudication op Confiscations and Penalties. 

33 Where by the rules made under this Act any thing is liable to con- 
fecation or any person is liable to a penalty, such 

Power of adjudication. confiscation or penalty may be adjudged — 

(■(/) without limit, by a Collector of Central Excise; 

(6) up to confiscation of goods not exceeding five hundred rupees in 
value and imposition of penalty not exceeding two hmidred and fifty rupees, by 
an Assistant Collector of Central Excise: 

Provided that the Central Board of Revenue may, in the case of any 
officer performing the duties of an Assistant Collector of Central Excise, re-’ 
duce the limits indicated in clause (b) of this section, and may confer on any 
officer the powers indicated in clause (a) or (h) of this section. 

34. vhierever confiscation is adjudged untder this Act or the rules made 

Option to pay fine in Ueu thereunder the officer a^ud^ng it M give the 

of oonfiscati^ owner of the goods an option to pay in lieu of con- 

fiscation sijeh fine as the officer thinhs fit. 

35. (1) Any person deeming himself aggrieved by any decision or order 

Appeals. passed by a Central Excise officer under this Act or 

the rules made thereunder may, within three months 
fium the date of such decision or order, appeal therefrom to the Central Board 
of Revenue, or, in such eases as the Central Government directs, to any Cen- 
tral Excise officer not inferior in raiik to an Assistant Collector of Central 
Excise and emxwwered in that behalf by the Central Government. Such 
authority or officer may thereupon make such further inquiry and pass such 
order as he thinks fit, confiming, altering or annulling the decision or order 
Appealed against: 

Provided that no such order in appeal shall have the effect of subjecting 
any person to any greater confiscation or penalty than has been adjudged against 
him ill the original decision or order. 

. (2) Every order passed in appeal under this section shall, subject to the 

power of revision eonfen*ed by section 36, be final. 

36. The Centi’al Goverament may on the application of any person ag- 

Eevision by Central Go- bj' any decision or order passed under this 

ornment. Act or the rules made thereunder by any Central 

, „ Excise officer or by the Central Board of Revenue, 

ana irom which no appeal lies, reverse or modify such decision or order. 

CHAPTER VII. 

Supplemental Provisions. 

Power of Central Govern- 37. (1) The Central Government may make 

meat to make rules. ^ Yule.s to carry into effect the purposes of this Act. 

, (2) In particular, and without prejudice to the 'generality of the fore- 

going power, such rules may — 

+1 provi(fe for the assessment and coUeetion of -duties of excise, the 
amuontics by whom functions under this Act ai-e to he discharged, the issue 
01 notices reqiurmg payment, the manner in which the duties shall he payable, 
and the recovery of duty not paid; 

ab^lutely, or with' such exceptions, or subject to such con- 
aiiv nVnflABB Coveinment thinks fit, the production or manufacture, or 

JPKxJnction Or manufacture, of excisable goods, ov of any 

SSS ““Pt on iMd or proDiSM 
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(Hi) prohibit absolutely, or with such exceptions, or subject to such con- . 
ditions as the Central Government thinks fit, the bringing of excisable goods 
into British India from the territory of any specified Prince or Chief in India, 
or the transit of excisable goods from any part of British India to any other 
part thereof; 

(tv) regulate the removal of excisable goods from the place where pro- 
duced, stored or manufactured or subjected to any process of production or 
manufacture and their transport to or from the premises of a licensed person, 
or a bonded warehouse, or to a market; 

(r) regulate the production or manufacture, or any process of the pro- 
duction or manufacture, the possession, storage and sale of salt, and so far as 
such regulation is essential for the proper levy and collection of the duties im- 
posed by tliis Act, of any other excisable goods, or of any component parts or 
ingredients or containers thereof ; 

(vi) provide for the employment of ofiScers of the Crown to supervise 
the carrying out of any rules made under this. Act ; 

(t’iii) require a manufacturer or the licensee of a warehouse to provide 
accommodation within the precincts of his factory or warehouse for officers em- 
ployed to supervise the carrying out of regulations made under this Act and 
prescribe the scale of such accommodation; 

(vni) provide for the appointment, licensing, management and super- 
vision of bonded warehouses and the procedure to be followed in entering goods 
into and clearing goods from such warehouses; 

(.ix) provide for the distinguishing of goods which have been manufac- 
tured under licence, of materials which have .been imported under licence, and 
of goods on which duty has been paid, or which are exempt from duty under 
this Act; 

(,T) impose 011 persons engaged in the production or manufacture, 
storage or sale (whether on their own account or as brokers or commission 
agents) of salt, and, so far as such imposition is essential for the proper levy 
and collection of the duties imposed by this Act, of any other excisable goods, 
the duty of furnishing information, keeping records and making returns, and 
prescrilie the nature of such information and the form of such records and 
returns, the particulars to be contained therein, and the manner in which they 
shall be verified; 

(xi) require that excisable goods shall not be sold or offered or kept for 
sale in British India except in prescribed containers, bearing a banderol, stamp 
or label of such nature and affixed in such manner as may be prescribed ; 

(xii) provide for the issue of licences and transport permits and the 
fees, if any, to be charged therefor; 

Provided that the fees for the licensing of the manufacture and refin- 
ing of salt and saltpetre sliall not exceed, in the ease of each such licence, the 
following amounts, namely: — 


Rs. 

Licence to manufacture and refine saltpetre and to separate and purify 


salt in the process of suc^ manufacture and refining . . . . 50 

Licence to manufacture saltpetre . . . . • . , * . 2 

Licence to manufacture sulphate of soda {Kharinuti) by solar heat in 

evaporating pans . . . . . , . . 10 

Licence to manufacture sulphate of soda {Kharinun) by artificial heat . . 2 

Licence to manufacture other saline substances . . , , 2 


(xiii) provide for the detention of goods, plant, machinery or mate- 
rial, for the purpose of exacting the duty, the procedure in connection "with the 
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eonfiseation, otlierwise than under section 10 or section 28 , of goodS in respect 
of which breaches of the Act or rules have been committed, and the disposal 
of goods so detained or confiscated; 

{xiv) authorise and regulate the inspection of factories and provide 
for the taking of samples, and for the making of tests, of any substance pro- 
duced therein, and for the inspection or search of any place or conveyance 
used for the production, storage, sale or transport of salt, and so far as such 
inspection or search is essential for the proper levy and collection of the duties 
imposed by this Act, of any other excisable goods; 

(««) authorise and regulate the composition of offences against, or liabi- 
lities incuiTed under, this Act or the rules made thereunder; 

(ajui) provide for the grant of a rebate of the duty paid on goods which 
are exported out of India or shipped for consumption on a voyage to any 
port outside India: 


Provided that rules made under this clause shall provide that when steel 
ingots on which the duty of excise imposed by this Act has been paid, or arti- 
cles of iron or steel manufactured in British India &om such ingots, are ex- 
ported out of India, there shall be payable to the exporter of such ingots or 
articles, subject to such conditions as may be prescribed, a refund at the 
following rates, namely: — 

on ingots, blooms and billets — 

a refund at the rate of four rupees per ton, 

'jn other manufactures of iron or steel — * 

(a) not fabricated — a refund at the rate of five and one-third ruuees 
per ton; ' . 


(b) fabricated— a refund at the rate of six rupees per ton; 

(xvit) exempt any goods from the whole or any part of the duty im- 
posed by this Act; >* j 

(jjwm) define an area no point in which shall be more than one hundred 
yards iium the iieairest point of any place in which salt is stored or sold by 
or on behalf of the Central Government, or of any factory in which saltpetre 
IS ^nuiaetur^ or refined, and regulate the possession, storage and sale of 
salt ivithm such area; 

(xt^) detoe ^ area .round any other place in which salt is manufae- 
uied, and regulate the possession, storage and sale of salt within such area; 

_ (xx) authorise the Gentry Board of Eevenue or CoUeetors of Central 
Excise appointed for the purposes of this Act to provide, by written instruc- 
tions, for supplemental matters arising out of any rule made by the Central 
Government under this section. 

^■ 18 'hiug rules under this section, the Central Government may 

nenaltv * breach of any rule shall, where no other 

tiinnoa^A ^ idcd by this Act, be liable to a penally not exceeding two 

38 . All rules made and notifications issued under this Act shall be made 
Publication of rules and issued by publication in the official Gazette. All 
notifications. , Such rules and notifications shall thereupon have 

*1* A ® enacted in this Act: 

made before ea,* of ^ 

the Chambers of the Centred Legislature, while it is in 
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session, for a total period of thirty days which may he comprised in one session 
or in tivo or more sessions, and if before the expiry of that period, or where the 
period for which the rule is so laid before one Chamber does not coiiieicle with 
that for which it is so laid before the other, before the expiry of tiie 
later of these periods, both Chambers agree in making any modifieatiou in the 
rule or both Chambers agree that the rale should not be made, the rale shall 
thereafter have effect only in such modified form or be of no effect, as the ease 
may be. 

39. The enactments specified in the Second .Schedule are hereby repealed 

Eepeal of enactments. the extent mentioned in the fourth column thereof. 

But all rules made, notifications published, licences, 
passes or permits granted, powers conferred and other things done under any 
such enactment and now in force shall, so far as they are not inconsistent with 
this Act, be deemed to have been re.speetively made, published, granted, con- 
ferred or done under this Act. 

40. (1) No suit ^all lie against the Central Government or against any 
Bar of suits aad limitation officer of the Crown in respect of any order passed 

of suits and other 1^1 in good faith or any act in good faith done or order- 
proceedmgs. jjyjjg \urder this Act. 

(2) No suit, prosecution, or other legal proceeding .shall be instituted for 
anything done or ordered to be done under this Act after the expiration of six 
months from the accrual of the cause of action or from the date of the act or 
order complained of. 


(SCHEimLES I AND II OMITTED ) . 
THIED SenEDULB. 

(See section 39.) 


Year. 

No. 

Short title. 

Extent of repeal. 

'X 

XVI 

' The Transport of Salt Act, 1879. 

The whole. 

XII 

The Indian Salt Act, 1882. 

The Madras Salt Act, 1889. 

The whole. 

z88g 

IV 

The whole. 

1890 

II 

(Bombay) 

The Bombay Salt Act, i8go. 

The whole. 

1908 

X 

The Indian Salt-duties Act, 1908. 

The whole. * 

19*7 

II 

The Motor Spirit (Duties) Act, 1917, 

The wliole. 

1922 

XII 

The Indian Finance Act, 1922. 

The whole. 

X930 

xvin .. 

The Silver (Excise Duty) Act, 1930. 

The whole. 

1931 

•• 

The Indian Finance (Supplementry and Ex- 
tending) Act, 1931. 

The whole. 

1934 

XIV 

The Sugar (Excise Duty) Act, 1934, 

The whole. 

>934 

XVI 

The Matches (Excise D^ty) Act, 1934. 

The Mechanical Eighters (Excise Duty) Act, 
>934- 

The whole. 

>934 

XXIII . . 

The whole. 

mmm 

XXXI . . 

The Iron and Steel Duties Act, 1934. 

The whole. 

MM 

XIII 

The Sind Salt Law Amendment Act, 1938. 

The whole. 

■in 

X 

The Tyres (Excise Duty) Act, 1941. 

The whole. 

>943 

X 

The Tobacco (Excise Duty) Act, 1943. 

The Vegetable Product (Excise Duty) Act, 
>943* 

The whole. 

>943 

XI 

The whole. 
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Year. 

No. j 

1 . Short title. 

Amendments. 

1867 

XXII 

The Sarais Act, 1867. 

Repealed in part XII of 1891 ; X of 1914, 


[ISfft March, 1867. 


An Aci for the regulation of public Sarads and Puraos. 

Whereas it is expedient to provide for the re- 
Preamble. gulation of public Sarais and Puraos; It is hereby. 

• enacted as follows: 

1. [Repeal of Bengal Regulation XTV of 1807, section 11, elcme 5.] Rep. 
by the Amending Act, 1891 [XII of 1891) . 

2. In this Act, unless there be something re- 
pugnant in the subject or context, — 

inteipi^tion-clauae. “sarai” means any building used for the shel- 

“Sarai.” accommodation of travellers, and includes, 

in any case in which only part of a building is used as a sarai, the part so used 
of such building. It also includes a purao so far as the provisions of this Act 
are applicable thereto . 

“keeper of a sarai” includes the owner and any 
“Keeper of a sarai. *’ person having or acting in the care or management 

thereof: 

. i. j. it, Ti- ®“Magistrate of the District” means the chief 

trict^*^"*^*** ” ehai^d with the executive administration of 

a district in criminal matters whatever may be his 
designation: 

»[* . m * * • aj 

3; Within six months after this Act shall come into operation, the Magis- 
ao District in which any sarai to which this 

given to keepers of sLis. ° Act shall apply may be situate shall, and from time 

to time thereafter such Magistrate may, give to the 
keeper of every sueli sarai notice in writing of this Act, by leaving, such notice 
for the keeper at the sarai; and shall by such notice require the‘ keeper to regis- 
ter the sarai as by this Act provided. . 

Such notice may be in the form in the Schedule to this Act annexed or to 
the like effect. 


LEG. BEE. 

lEor Statement of Objects aad Beasons 
to the Bill which was passed into law as Act 
XXII of 1867, see QazeUe of India, 1867, 
p. 194 and for Proceedings in Council relat- 
ing to the Bill, see ibid.. Supplement, pp. 62, 
72, 158, 225 and 232. 

As to extent, see note to sec. 17, infra. 

The Act has been decdaxed, hy notifica^iion 
under see. 3 (o) of the Scheduled Districts 
Act, 1874 (XIV of 1874) to be in force in the- 
following Scheduled Districts, namely: — ' 
The Districts of Hazaribagh, Lobardaga 
(now *aie Bancbi District, see CJalentta 
Gazette,. 1899, Pt. I, p. 44), and Manbhum 
and Pargana Dhalbhnm and the' Kolhan in 
the District of Singhhum. See Gazette of 
India, 1881, Pt. "I, p. 604, 


The Tarai of the Province of Agra. See 
Gazette of India, 1876, Pt. I, p. 606. 

-This refereaice should now be read as. 
District Magistrate para. 2 of see, 3 
of the Code of Criminal Procedure, 1898 
(Act V of 1898) . * * 

a The words words in the singular in- 
clude the plural, and vice versa^^ were re- 
pealed by the Bepealing and Amending Act, 
1914 (X of 1914) and 'the dedni*tion of * Lo- 
cal Government^ repealed by.A.O., 1937. 

Seo. 3.— An order of the District Magis- 
trate callii^ upon the keeper of Sarai under 
. 3 of the Act is not a judicial order, and 
^0 revision lies from that order. I.L.B. 
(1940) Lah; ^7>=1941 Lah. 71. 
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4 . The ^Magistrate of the District shall keep a register in which shall be 

_ _ _ . X 1- entered by such Magistrate or such other person as 

appoint in this behalf, the names and resi- 
_ ’ donees of the keepers of all sarais within his juris- 

diction, and the situation of every sueh sarai. 

No charge shall be made for making any sueh entry. 

5 . After one month after the giving of sueh jiotiee to register as by this 

Aet, provided, the keeper of any sarai or any other 
reS”i re- Pei-son Jail not revive any lodger or Jlo^v any per- 

ftisterefi. SOU, cattle, sheep, elephant, camel or other annual, ov 

any vehicle, to halt or be placed in sneli sarai until 
the same and the name and residence of the keeper tliereof shall have been regis- 
tered as by this Act provided: 

6. The Magistrate of the District may, if he shall think fit, refuse to re- 

i-rs J?ister as the keeper of a sarai a person who does not 
keeper Mt product produce a certifir-ate of character in siwh form and 
ing certificate of character, signed by sueh person as the Provincial ttovemment 

shall from time to time direet. 


Duties of keepers of 
sarais. 


7 . The keeper of a sarai shall be bound — 


(1) when any person in such sarai is ill of any infectious or contagious 
disease, or dies of siieh disease, to give immediate notice thereof to the nearest 
police-station ; 


(2) at all times when required by any Magistrate or any other person 
duly authorized by the Magistrate of the District in this behalf, to give him free 
access to the sarai and allow him to inspect the same or any part thei-eof ; 

( 3 ) to fhoroughly cleanse the rooms and verandas, and drains of the 
sarai, and the wells, tanks, or other sources from which watei* is obtained for 
the persons or animak using it, to the satisfaction of, and so often as shall be 
required by, the Magistrate of the District, or such person as he shall appoint 
in this behalf; 


(4) to remove all noxious vegetation on or near the sarai, and all trees 
and branches of trees capable of affording to thieves means of entering or leav- 
ing the sarai; 


(5) to keep the gates, walls, fences, roofs and drains of the sarai in repair ; 

(6) to provide such number of watchmen as may, in the opinion of the 
Magistrate of the District, subjeet to such rides as the Provincial Government 
may pre^ribe in this behalf, be necessary for the safety and protection of 
persons and Animalft or vehicles lodging in, halting at or placed in the sarai ; and 

(7) to exhibit a list of charges for the use of the sarai at such place 

and in sueh form and languages as the Magistrate of the District shall from 
tnme to time direct. ' : 

■ 8. The keeper of a sartd shall from time to time, if required so to do hy 
•o . ■+ order of the Magistrate of the District served 

frSkeetSra of MtraiB.® upoa report, either orally or in writing as may 

he directed hy the Magistrate to sueh Magistrate or 
to sueh person as the Magistrate shall appoint, every person who resorted to 
such sarai during the preceding day or night. 

If written reports are required for any space of time exceeding a single 
day or night, sched^es abell be fnmitiied by the M^strate of the District to 
the keeper. 

The keeper »b«.11 from time to time fill up the said schedules with the 
iTifnvmi^tTnTi so requited, and transmit them to the said Magistrate, in sueh 
inaTiTiAT and at such intervals as may from time to time he ordered by him. 
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9. If any sarai by reason of abandonment, or of disputed ownership sTu^j i 

I’emain nntenanted, and thereby become a resort of 
cieT^d“c£ disorderly persons, or become in a filthy or , 

unwholesome state, or be complained of by any two 
or more of the neighbours m a nuisance, the Magis- 
trate of the District, after due enquiry, may cause notice in writing to be given 
to the owner or, to the person claiming to be the owner, if he be known and resi- 
dent within the district, and may also cause such notice to be put on some cons- 
picuous part of the sarai, requiring the persons concerned therein, whoever they 
may be, to secure, enclose, dean or clear the same; 

and if such requisition shall not be complied with within eight days, the 
Magistrate of the District may cause the necessary work to be executed, and all 
expenses thereby incurred shall be paid by the owner of the sarai, and Hh»tn be 
recoverable like penalties <under this Act, or, in ease of abandonment or dispu-- 
ted ownership of the sarai, by the sale of any material found therein. 

10. If a sarai or any part thereof be deemed by the Magistrate of the 

District to be-in a ruinous state, or likely to fall, or 
Taking down or repauing dangerous to the persons or animals lodg- 

rmnous sarais, halting at the sarai, he shall give notice io 

writing to the keeper of the sarai requiring him forthwith to take down, repair 
or secure (as the case may be) the sarai or such part thereof as the case may 
require. 

If the keeper do not begin to take down, repair or secure the sarai, or 
such part as aforesaid within three ^days after such notice, and complete such 
wpvk with due diligence, the Magistrate shall cause all or so much of the sarai 
as he shall think necessary to be taken down, repaired or otherwise secured. 

AH the expenses so incurred by the Ma^strate shall be paid by the keeper 
of the sarai, and shall be recoverable from him as hereinafter mentioned. 

11. If any such sarai or any part thereof be taken dovra by virtue of the 

- , . ... , powers aforesaid, the Magistrate of the District may 

ruiMus sMais.™* materials thereof, or so much of the same as 

shall be taken down under the provisions of the last 
preceding section, and apply the proceeds of such sale in payment of the ex- 
penses incurred, and shaU restore the over-plus (if any) arising from such sale 
to the owner of such sarai on demand, and may recover the deficiency (if any) 
as if the amount thereof were a penalty under this Act. 

12. Whoever, being the keeper of any sarai, suffers the same to be in a 

TenaKy for permitting 5 “^ ’•‘“I’^Mesome State, or overgrown mth 

aaraia to be flitbv or ove^ Vegetation, or after the expiration of two days from 
grown. the time of his receiving notice in writing from the 

hlagistrate of the District to cleanse or dear the same 
or after he shall have been convicted of sufferii^ tiie same to be in such a state 
or so overgrown as aforesaid, shall allow the same to continue in such state, or 
so overgrown, diall be liable to the penalties provided in section 14 of this Act: 

Provided that the Magistiate of the District may, in lieu of enforcing, such 
Proviso. daily penalty, enter on and cleanse or clear the said 

sarai, and the expense incurred by the Magistrate 
in respect thereof shall be paid to him by the keeper, and shall be recoverable as 
by this Act provided in the case of penalties. 

18. The Provincial Government may from -time to time make regulations 

Power for Provincial better attainment of ^e objects of tins Ad, 

Government to wRa- pw>viaea_that suoh rules be not inconsistent with this 
lations. •, ; Act 'or with any other law for the time being in force, 

and may from time to time repeal, dter and add to 


the same. 



S. i 8 ] 


The Sarais Act (XVII of 1867 ). 


127 


All regulations made under this Act and all repeals thereof, and altera- 
tions and additions thereto, shall be published in the OfScial Gazette, 

14. If the keeper of a sarai offend against ai^ of the provisions of this 

_ , , .... Act or any of the regulations made in pursuance of 

or^ulSiwM this Act, he shall for every such offence he liable on 

^ ' conviction before any ilagistrate to a penalty not 

exceeding tiventy rupees, and to a further iienalty not exceeding one rupee a 
day for every day during which the offence continues: 

Provided always that this Act shall not exempt any person from any 
penalty or other liability to which he may be subject, irrespective of this Act. 

All penalties imposed under this Act may be recovered in the sattip man- 
ner as fines may be recovered under ^section 61 of the Code of Criminal Pro- 
cedure. 

15. Where a keeper of sarai is convicted of a third offence under this 

„ . , ... - -^et, he shall not afterwards act as keeper of a sarai 

fcS"^to "SsqSlity the licence in Tmting of the Magmtrate of the 

from keeping sarais. District, who may either withhold such hcence or 

grant the same on such terms and conditions as he 

may think fit. 


16. No part of this Act, except section 8 , shall apply to any sarai which 
Nothing in Act to apply nmy be under the direct management of the Provin- 

to certain sarais. giai Gkivemment or of any Municipal Committee. 

17 . This Aet shall in the first instance extend only to the “territories under 

Extent of Act Government of the Lieutenant-Governor of the 

North-Western Provinces of the Presidency of Port 

William in Bengal. 


But it shall he lawful for the Provincial Government, by notification in 
the OfScial Gazette, to “extend this Act, miituiii 
mutandis, to any other part of * [British India], 
except the towns of Calcutta, Madras and Bombay. 

« 


Power to Provincial Gov- 
ernment to extend this Act. 

sr* 


Short title. 


18. 

1867. 


This Aet may be called Tub Sar.\is Act, 


SCBCEDULE. 

Form of Nouge, 

Take notice that on the day of 1867 , an Act called the 

Sarais Act, 1867 , was passed, and that, before the ^ ^ day of 

18 , you* being keeper of a sarai [ar purao] within [here state the district over which the jurisdieiion 

of the Magistrate giving the notice extends}, must have your sarai [or purao] registered, and that the 
legister is to be kept at \here state where ike register is to be hpt] and that if you do not have your 


LEG. BEP. 

iSee now secs. 386, 387 and 389 of the 
Code of CriminaJ Procedure, 1898 (Act V of 
1898) . 

2 Read now the Province of Agra. The 
Lieutenant-Governor of these territories is 
now Governor of the United Provinces of 
Agra and Oudh. 

S'lt has been ex^Lended to Oudh. See 
Notification No. 591, dated 25th July, 1883, 
in North-West Provinces and Oudh Gazette, 
1883, Pt. p. 443. 

It has also been extended <U) the Punjab, 
Cr. C M.-I-160 


see Notifica^on no. 4499, dated ISth De- 
cember, 1879, in Punjab Government Gazette, 
1879, Pt. I, p. 727, but its application 
to that part d the Hazara District, known 
as Upper Tanawal, which then formed part 
of the Punjab, is barred by the Hazara 
(Upper Tanawal) Begula<:ion, 1900 (II of 
1900), Punjab & N.W. Code. 

4 Substituted by the A.O., 1937. 

»The words "and the Settlement of 
Prince of Wales’ Island, Singapore and 
Malacca” repealed by Amending Act, 1891 
(XII of 1891). 
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«arai [or purao] so registered, you will be liable to a penalty not exceeding twenty runees. and * 
a furfter penalty not eacceeding one rupee a day for every day during which die offence SitinnJ? 
and that on your applying to [hero gioe the mm and address of the person to hetp the fejdster\ he 
roister your sarai (or purao) free of all charge to you. e "j uc wui 

Dated the ‘ day of i8 


THE SEA CUSTOMS ACT (VIII OF 1878) (Extracts). 

* * * * ' ♦ * 

CHAPTER XVI. 

Offences and Penalties, 

167. The offences mentioned in the first column of the following schedule 
Punishments for offences, be punishable to the extent mentioned in the 

third column of the same with reference to such 

offences respectively;— 


Offences, 


Section of this 
Act to which 
offence has 
reference. 


Penalties. 


1.— Contravening any rule made under this Act. 

If any goods be landed or shipped, or 

if an attempt be made to land or ship any goods, 
or 

if any goods be brought into any bay, river, 
creek or arm of the sea, for the purpose of 
being landed or shipped, at any port or place 
which, at the date of such landing, shipment, 
attempt or bringing, is not a port for the 
landmg and shipment of goods. 

3.— If any person ship or larfd goods, or aid in the 
shipment or landing of goods, or knowingly 
keep or conceal, or knowingly permit or 
procure to be kept or concealed, any goods 
shipped or landed or intended to be shipped 
or landed contrary to the provisions of this 
Act; or 

if any person be found to have been on board 
of any vessel liable to confiscation on account 
an offence under 
pjo. 4] of this section, while such vessel is 
wi^n bay, river, creek or arm of the sea 
whirls not a port for the ^[shipinent and 
landmg] of ^ods. 

4 * ^If any vessd wmeh has been within the limits of 
any portin British liidia with cargo on board 
DC afterwards found in any port, bay, river, 
cre^ or arm of the sea in British India light 
or la Iwllast, and if the master be unable to 
give a due ^unt of the customs port where 
suc h vessel lawfully dischar ged her cargo. | 



Penalty not exceeding five 
hundred rupees, 
such goods shall be liable to 
confiscation. 


such person shall be liable 
to a penalty not exceeding 
one thousand rupees. 


such vessel shall be liable to 
confiscation. 


, LEG. REF, 

» Substituted by Apt XH of 1891. 

iCy.j^XJse of the espresuons ‘offence* 
M«1 penalty not suffidm to show that 


or omissions are declared as crisnes 
7-o«En^ criminal law applies. loaS S. 40 ; 
^nsdict^ of Hig^ Court to inteifere. 31 
Bom. L.R,. 1052. ^ 
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Ofi'ences. 


Section of this 
Act to which 
offence has 
reference. 


I 


Penalties. 


5. — If any goods are put without the authority of 
the proper officer of Customs, on board of 
any tug steamer or pihit-vcssel from any .“ca- 
goine vessel inward-bound ; or 


if any goods are put, without such authority, 
out of any tug-steamer or pil(it-vcssel for the 
purpose of being put on board of any such 
vessel outward bound ; or 
if any goods on which drawback has been 
granted are put, without such authority, on 
board of any tug-steamer or pilot-vessel for 
the purpose of being relanded. 

6. — ^If any vessel arriving at, or departing from, 

any customs-port fails when so required 
under section 17, to bring to at any such 
such station as has been appointed by the 
^[Ghief Customs-officer] for the boarding or 
landing of an officer of Customs. 

7. — If any vessel arriving at any Customs-port, 

after having come to its proper place of moor- 
ing or unlading, removes from such place, 
except with the authority of the Conservator, 
obtained in accordance with the provisions 
of the Indian Ports Act,' 1 875, ® or other law- 
ful authority, to some other place of mooring 
or unlading, or 

if any vessel not brought into port by a pilot be 
not anchored or moored in accordance with 
any direction of the ^[Chief Customs-officer] 
under section 17. 

8. — ^If any goods, the importation or exportation of 

w'hi^ is for the time being prohibited or res- 
' tricted by or under Chapter IV of this Act, 
be imported into or exported from British 
India contrary to such prohibition or restric- 
tion, or 

any attempt be made so to import or export 
any such goods or 

if any such goods be found in any package pro- 
duced to any officer of Customs as containing 
no such goods, or 

if any such goods, or any dutiable goods be 
found either before or ^ter landing or ship- 
ment to have been concealed in any man- 
ner on board of any vessel within the limits 
of any port in British India, or 
if any goods, the exportation of which is prohi- 
bited or restricted as aforesaid, be brought 
to any wharf in order to be put on board of 
of any vessel for exportation contrary to 
such prohibition or restriction. 

9. — ^If, upon an application to pass any goods 

through the custom-house, any person not 
being the owner of such goods, and not 
having proper and sufficient authority from 
the owner, subscribes or attests any docu- 
ment relating to any goods on behalf of 
such owner 


IX such goods sliall be liable to 
confiscation, and the Mas- 
ter of ever>' such tug- 
steamer or pilot-vessel shall 
be liable to a penalty not 
exceeding one thousand 
rupees. 


17 the master of such vessel 
shall be liable to a penalty 
not exceeding one thousand 
rupees. 


the mabter of such vessel 
shall be liable to a penalty 
not exceeding five hundred 
rupees, and the vessel, if 
not entered sliall not be 
allowed to enter until the 
penalty is paid. 

17 


18 19 such goods shall be liable to 

con&cation ; 

any person concerned in any 
such offence shall be liable 
to a penalty not exceeding 
three times the value of 
the goods, or not exceed- 
ing one thousand rupees. 


. General 


such person shall be liable to 
a penalty not exceeding 
one thousand rupees. . 


LEG* REF. *Sec now the Indian ’Ports Act, igo8 (XV 

* Substituted by Act IV of 1914, of zgo8). 
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Offences. 


Section of this 
1 Act to which 
offence has 
reference. 


Penalties. 


10. — If any goods, on the entry of which for re- 
export difawback has been paid, are not 
duly exported, or are unshipp^ or re-landed 
at any customs-port (not having been duly 
re-landed or discharged under theprovi- 
sioxis of this Act). 


4a & 43 


[such goods, together with any 
vessel used in so unshipping 
I or re-landing them, shall 
be liable to confiscation; 

> and the master of the vessel 
from which such goods 
are so unshipped or re- 
landed, and any person by 
whom or by whose orders 
or means suchj goods are 
so unshipped or re-landed 
or who aids or is concern- 
ed in such unshipping or 
re-landing, shall be liable 
to a penalty not exceeding 
three times the value of 
such goods or no^ exceed* 
ing one thousand rupees. 


11. — If any wine, spirit, provisions or stores be not 

laden on board of the vessel on board of 
which they should, imder the provisions of 
section 45, 46, 47, or 48, be laden, or be un- 
laden jBcom such vessel without the permis- 
sion of the proper officer af Customs, 

12. — ^If any goods be entered for drawback, which 

are of less value than the amoiuxt of the 
drawback claimed, 

13. — ^If, in any river or port wherein a place has 

been fixed under section 53, by the ^[Ghief 
Customs-authority], any vessel arriving 
passes b^nd such place, before delivery 
of a manifest to the piolt, officer of Customs, 
or other person duly authorised to receive 
the same, 

14. — ^If the master of any vessel arriving, which 

remains outside or below any place so fixed, 
wilfully omits, for the space of twenty-four 
hours after anchoring, to deliver a manifest 
as required by this Act, 

15. — ^If, after any vessel arriving has entered any 

Customs-port in which a place has not been 
fixed under section 53, the master of such 
vessel wilfully omits, for the space of twenty- 
four hours, after anchoring to deliver a 
manifest as required by this Act, 

16. — If any manifest delivered under section 53, 54, 

60, 63 or 66 is not signed by the person deli- 
vering the same and is not in the form or 
does not contain the particulars required by 
section 55 or 63, as the case may be, in so 
far as such particulars are applicable to 
the ship, cargo and voyage ; or 
if any manifen so delivered does not contain 
a spedfication true to the best of such per- 
son’s knowledge of all goods imported or to 
be eiqported in such vessel, 

I7«— "If any goods entered in the import-manifest 
of a vessel arc not foimd on board of the 
vessel ; or 


44 to 48 


such wine spirit, provisions 
or stores shall be liable to 
confiscation. 


50 such goods shall be liable to 
confiscation. 

53 the master of such vessel 
shall be liable to a penalty 
not exceeding one thou- 
sand rupees. 


53 such master shall be liable 
to a penalty not exceed* 
ing one thousand rupees. 


54 such master shall be liable 
to a penalty not exceeding 
one thousand rupees. 


55 & 63 


the person delivering such 
manifest shall be liable to 
a penalty not exceeding 
one thousand rupees. 


55 ^ 64 


the master of such vessel 
shall be liable to a penalty 
not exceeding twice the 


1 


LEG. REF. 

Substituted by Act IV of 1914. 


ITW (i7),--C>>n»tructioii Found 


on 


board of the vessd ” — So found is short 
Me a ning of. 191 J^G. 867=4 F.L.J. 
(H.G.) 60, 
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Section of this 
Act to which 

Offences. offence has Penalties. 

reference. 


if the quantity is so found short, and if such 
deficiency is not accounted for to tlie satis- 
faction of the officer in charge of the custom- 
house. 


18. — If any person required by this Act to receive a 
manifest from any master of a vessel, re- 
fuses so to do or, fails to countersign the 
same or to enter thereon the particulars 
referred to in section 56, 

ig. — ^If bulk be broken in any vessel previous to 
the grant by the Customs-collector of an 
order for enti^ inwards or a special pass per- 
mitting bulk to be broken, 

20. — If any bill-of-lading or copy required under 

section 58 is false and the master is unable 
to satisfy the Customs-collector that he was 
not aware of the fact ; or if any such bill or 
copy, has been altered with fraudulent in- 
tent ; or 

if the goods mentioned in any such bill or copy 
have not been bona Jide shipped as 
shown therein ; or 

if any such bill-of-lading or any bill-of-ladingof 
wmch a copy is delivered, has not been made 
previously to the departure of the vessel from 
the place where the goods referred to in such 
bill-of-lading were shipped ; or 
if any part of the cargo has been staved, des- 
troyed or thrown over-board, or if any 
package has been opened and such part of 
the cargo or such package be not accounted 
for tb the satisfaction of the Customs-collector 

21. — ^If any master of a vessel attempts to depart 

without a port-clearance, 

22. — ^If any vessel actually departs without a port- 

clearance, 


23. — ^If any pilot takes charge of any vessel proceed- 

ing to sea, notwithstanding that the master 
of such vessel does not produce a port- 
clearance, 

24. — ^If any master of a vessel refuses to receive on 

board an officer of Customs deputed under 
section 67, 


23 . — If any master of a vessel refuses to receive on 
board one servant of such officer, or to pro- 
^de such officer and servant with suitable 
shelter and accommodation, and with a due 
allowance of fresh water, and with the means 
of cooking on Iboard, 


amount of duty charge- 
able on the missing or de- 
ficient goods, if they be 
dutiable and the duty levi- 
able thereon can be ascer- 
tained or, othewise to a 
penalty not exceeding five 
hundred rupees for every 
missing or deficient pack- 
age or separate article. 

53> 54 & 56 such person shall be liable 
to a penalty not exceed- 
ing five hundred rupees. 


57 ^ 59 master of such vessel 
shall be liable to a penalty 
not exceeding one thousand 
rupees. 

^8 tlic master of the vessel shall 
be liable to a penalty not 
exceeding one thousand 
rupees. 


82 such master shall be liable 
to a penalty not exceeding 
five hundred rupees. 

62 the master of such vessel 
shall be liable to a penalty 
not exceeding one thousand 
rupees. 

62 such pilot, on conviction be- 
fore a Magistrate shall be 
liable to fine not exceeding 
one thousand rupees. 

68 such master shall be liable 
to a penalty not exceeding 
five hundred rupees for 
each day during which such 
officer is not received on 
board ; and the vessel if 
not entered, shall not be 
allowed to enter until such 
penalty is paid. 

68 such master shall, in each 
such case, be liable to a 
penalty not exceedmg five 
hundred rupees. 
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Section of this 
Act to which 
offence has 
reference. 


Penalties. 


39. — If, without entry duly made, any goods a 
taken or passed out of any custom-house { 
wharf. 


40. — If ^y prohibited or dutiable goods are found, 
either before or after landing, concealed in 
passenger’s baggage, 


41. — ^If any goods entered to be warehoused are 

carried into the warehouse, unless witib the 
authority, or under the care, of the proper 
officers of Customs, and in such manner, by 
such persons, within such time, and by such 
toads or ways, as such officers direct, 

42. — ^If any goods entered to be warehoused are 

not dmy warehoused in pursuance of such 
entry, or arc withheld, or removed from any 
proper place of examination before they have 
been examined and certified by the proper 
officer, 

43. — If any warehoused goods be not warehoused 

in accordance with sections 94 and 95, 

44 * — If the liccncee of any private warehouse licens- 
ed under this Act does not open the same 
when required so to do by any officer entitled 
to have access thereto, or, upon demand 
made by any such officer, refuses access to 
any suc^ officer, 

45.— If the keeper of any public warehouse, or the 
licensee of any private warehouse, neglects 
to stow the goods warehoused therein, so 
that easy access may be had to every package 
and parcel thereof, 

4 ®- — If the owner of any warehoused goods, or any 
person in the employ of such owner, clan- 
destinely opens any warehouse, or, except 
in presence of the proper officer of Oustoms, 
gams access to his goods, 

47 * ^If any warehoused go(^s are opened in contra- 
vention of ffic provisions of section 98 ; or 
if any alteration be made in such goods or in 
the packing thereof, except as provided in 
section 100, 

4®<-^If any goods lodged in a private wardiouse are 
u 'j 1=^^ the time of delivery therefrom to 
be deficient, and such deficiency is not due 
«oWy to uW or wastage as allowed under 
section 116 'and 117, 


General. 


shall be liable to a penalty 
not exceeding ten times the 
amount of duty which might 
have been lost to Govern- 
ment by such omission or 
misdescription, unless it be 
proved to the satisfaction 
of the officer in charge of 
the custom-house that the 
variance was accidental, 

86 the person so taking or passing 
such goods shall, in every 
such case^ be liable to a 
penalty not exceeding five 
hundred rupees, and such 
goods shall be liable to 
confiscation. 

such passenger shall be lia- 
ble to a penalty not 
epcccediiig five hmuked ru- 
pees, and such goods shall 
be liable to confiscation. 

93 such goods shall be liable to 

confiscation, and any person 
so carrying ffiem shall be lia 
ble to a penalty not exceed- 
ing one thousand rupees. 

94 such goods shall be deemed 

not to have been duly ware- 
housed, and shall be liable 
to confiscation. 


94 & 95 such goods shall be liable to 
confiscation. 

97 such licensee shall be liable 
to a penalty not exceeding 
one thousand rupees, and 
shall further be liable to 
have his licence forthwith 
cancelled. 

Chap. XI, such keeper or licensee shal 
for every such fteglect, be 
. liable to a penalty not 
exceeding fifty rupees. 


99 such owner or person shall, 
in every sudh case, be 
liable to a penalty not 
exceeding one thousand 
rupees. 

98 & 100 such goods shall be liable to 
coiffiscation. 


the licensee of such ware- 
house shall, unless the de- 
ficiency be accounted for 
to the satisfaction of the 
Customs-collector, be liable 
to a penalty equal to five 
times the duty chargeable 
on the goods so peficient. 
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Offences. 


[Section of this 
Actto which 
I offence has 
reference. 


Penalties. 


49, — If the keeper of any public warehouse, or the 

licensee of any private warehouse, fails, on 
the requisition* of any officer of Customs, to 
produce any goods which have been de- 
posited in such warehouse, and which have 
not been duly cleared and delivered there- 
from, and is unable to account for such failure 
to the satisfaction of the Customs-collector, 

50, — If any goods, after being duly warehoused, are 

fraudulently concealed in, or removed from 
the warehouse, or abstracted from any 
package, or transferred from one package to 
pother, or otherwise, for the purpose of 
illegal removal or concealment. 

51, — If any goods lodged in a private warehouse arc 

found to exceed the registered quantity. 


52. — If any goods be removed from the warehouse 

in which they were originally deposited, 
except in the presence, or with the sanction, 
of the proper officer, or under the proper 
authority for their delivery, 

53. — If any person illegally takes any goods out of 

any warehouse without payment of duty, 
or aids, assists or is concerned therein, 

54. — If any person contravenes any rule regardii^ 

the process of transhipment made by the 
^[Ghicf Customs authority], or 


any prohibition or order relating to tranship- 
ment notified by the Central Government, or 
tranships goods not allowed to be transhipp^, 
55. — If any goods be taken on board of any vessel 
at any customs-port in contravention of sec- 
tion 136, 


123 


Chap. XI. 


Ditto. 


Chap. XI. 


Ditto. 


130 


such keeper or licensee shall, 
for e\'ery such failure, be 
liable to pay the duties due 
on such goods, and also a 
penalty not exceeding fifty 
rupees* in respect of every 
package or parcel so missing 
or deficient. 

such goods shall be liable to 
confiscation, and any 
son coucerned in any such 
ofience shall be liable to 
a penalty not exceeding one 
thousand rupees, 
such excess, unless account- 
ed for to the satisfaction 
of the officer in charge of 
the custom-house, shall be 
charged with five times 
the ordinary duty ffiereon. 
such goods shall be liable to 
confiscation, and any per- 
son so removing them shall 
be liable to a penalty not 
exceeding one thousand 
rupees. 

such person shall *be liable 
to a penalty not exceeding 
one thousand rupees, 
such person shall be liable 
to a penalty not exceeding 
one thousand rupees ; and 
any goods in respect of 
which such offence has been 
committed shall be liable 
to confiscation. 


*34 


136 


I the master of such vessel 
shall be liable to a penalty 
not exceeding one thousand 


56. — If any goods not specified in a duly passed 

shipping-bill are taken on board of any 
vessel, contrary to the provisions of sec- 
tion 137, 

57. — ^If any goods specified in the manifest of any 

vessel, or in any shipping-bill, are not duly * 
shipped before the departure of such vessel, 
or are fe-landed ; 

and notice of such short shipment or re-landing 
be not given as required by section 140, 

58. — If any goods duly shipped on board of any 

vessel be landed, exc^t under section 14 1, 
142 or 143* at any place other than that for 
which they have been cleared, 


137 


140 


141 


rupees. 

the master of such vessel 
shall be liable to a penalty 
not exceeding fifty rupew 
for every package of such 
goods. 

the owner of such goods 
shall be liable to a penalty 
not exceeding one hund- 
red rupees ; and such 
goods shall be liable to 
confiscation. 

the master of such vessel 
shall, unless the landing 
be accounted for to the 
satisfaction of the Cus- 
toms-collector, he liable 
to a penalty not exceeding 
three times the value of 


59. — If any goods on accoxmt of which drawback has 
been paid be not found on board of any vessel 
referred to in section 142, 


*[*42] 


such goods so landed, 
fthe master of such vessel shall 
I be liable to a penalty not 
I exceeding the entire value 


itaj. BEF. 

^Substituted bjr Act IV ot 1914. 


* SulMtituted hy Act XII of 189I; 


Ot. Q M.-I —161 
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Section of tins 

Offences. Act to which Penalties. 

offence has 


6 0, — If any person, without a special pass from an 

oflScer of Excise at the place of exportation, 
re-lands or attempts to re-land any spirit 
shipped for exportation, 

61. — ^If any person wilfully contravenes any. rule 

relating to spirits made under section 155, 


6s. — in contravention of any rules made under 
section 157, any goods are taken into, or put 
out of, or carried in, any coasting vessel; 
or if any such rules be otherwise infringed. 

63. — contrary to any such rules, any coasting 
vessel touches at any foreign port, or deviates 
from her voyage, unless forced by unavoid- 
able circumstances ; or 
if the master of any 'such vessel which has 
touchy at a foreign port fails to declare the 
4iame in writing to the Customs-collector at 
the customs port at which such vessel after- 
wards first arrives, 


64. — ^If in the case of any coasting vessel any of the 
provisions of section 158, 159 or 160 are not 
complied with, 


65. — ^If the person executing any bond given under 
section i6i fail to produce foe certificate 
mentioned in the same section, or to show 
sufficient reason for its non-production, 


66. — If the master of any coasting vessel violates any 
of the conditions under which a general pass 
for such vessd has been granted, 

^y master of a coasting vessel contravenes 
any of the provisions of section 165, 

68.— -If, upon examination, any package entered in 
the cai]go-book required by section 165, as 
contaiiung dutiable goods, is found not to 
contain such goods ; or 
if any package is found to contain dutiable 
goods not entered, or not entered as such, 
m such book. 


reference. 


of such goods, unless the 
fact be accounted for to 
the satisfaction of the Gus- 
toms-collectpr. 

154 such person shall be liable 

to a penalty not exceeding 
five hundred rupees, 

155 such person shall be liable 

to a penalty not exceeding 
five hundred rupees ; 
and all such spirit shall be 
liable to confiscation. 

X 57 the master of such vessel 

be liable to a penalty 
not exceeding one thousand 
rupees. 

159 the master of such vessel shall 
be liable to a penalty not ex- 
ceeding one thousandmpeeb 
and if any goods liable to 
export duty have been land- 
ed from, or any goods 
liable to import duly have 
been shipped in, such vessel 
at such foreign port, su<^ 
master shall further be 
liable to a penalty not 
exceeding three times the 
duty which would have 
been leviable on such goods 
if they had been exported 
from, or imported at, a 
custoxns-port to or from a 
foreign port, as the case 
may be. 

158, 159 & 160 the master of such vessel 
shall in each such case be 
liable to a penalty not 
exceeding five hundred ru- 
rupees. 

i6x such person shall be bound 
to pay a penalty equal to 
double the amount of cus- 
toms duties which would 
have been chargeable on 
the export cargo of the 
vessel had she been declared 
to be bound to a foreign 
port. 

164 such master shall be liable 

to a penalty not exceeding 
one thousand rupees. 

165 such master shall be liable 
to a penalty not exceeding 
five himdred rupees. 

165 such package, with its con- 
tents, shall be liable to 
confiscation. 


# 
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Section of this 

Offences. Act to which Penalties. 

offence has 
reference. 


69. — If the master of any coasting vessel required 165 

under section 165 to keep a cargo*book fails 
correctly to k^p, or to cause to be kept, such 
book, or to produce the same on demand ; or 
if at any time there be found on board of any 
such vessel any goods not entered in such 
book as laden, or any goods noted as deli- 
vered ; or if any goods entered as laden, 
and not noted as delivered, be not on board, 

70* — contrary to the provisions of this or any Chap. XV. 
other law for the time being in force relating 
to the Gtistoms, any goods are laden on board 
of any vessel in any customs-port and carried 
coast-wise ; or 

if any goods which have been brought coastwise 
are so unladen in any such port ; or 
if any goods are found on board of any coasting 
vessel without being entered in the manifest 
or cargo-book or TOth (as the case may be) 
of such vessel, 

71. — ^If the master of any coasting vessel refuses to 166 

bring any document to the Customs-collector 
when so required under section 166, • 

72 . — If any person makes or signs, or uses, any decla- General 

ration or document used in the transaction of 
any business relating to the Customs, know- 
ing such declaration or document to be false 
in any particlar ; or counterfeits falsifies or 
fraudulently alters or destroys any such docu- 
ment, or any seal, signature, initials or other 
mark made or impressed by any officer of 
Customs in the transaction of any business 
relating to the Customs; or, 
being required imdcr this Act to produce any 
document, refuses or neglects to produce 
such document ; or, 

being required under this Act to answer any 
question put to him by an officer of Customs, 
does not truly answer such question, 

73. — If any person on board of any vessel or goat in Ditto 

any customs-port, or who has landed from 
any such vessel or boat, upon being asked 
by any such officer whether he has dutiable 
or prohibited goods about his person or in 
his possession, declares that he has not, and 
if any such goods are, after such denial, 
found about his person or in his possession, 

74. — ^If any officer of Customs require any jjcrson 169 

to be searched for dutiable or prohibited 
goods, or to be detained, without having 
reasonable ground to believe that he has 
such goods about his person, or has been 
guilty of an offence relating to the Customs. 

75. — If any officer of Customs or other person duly General 

employed for the prevention of smuggling, 
is guilty of a wilful breach of the provisions 
of this Act, . 


76. — ^If any officer of Customs, or other person duly j Ditto, 
employed for the prevention of smuggling, | 

!£ practises, or attempts to^ practise, any fraud i 
for the purpose of injuring the customs- j 
revenue or abets or connives at any such 


such master shall be liable 
to a penalty not exceeding 
five hundred rupees. 


such goods shall be liable to 
confiscation, and the mas- 
ter of such vessel shall be 
liable to a penalty not 
exceeding five hundred 
rupees. 


sudi master shall be liable 
to a penalty not exceeding 
two hundred rupees, 
such person shall, on convic- 
tion of any such offence 
before a Magistrate, be 
liable to a fine not ex- 
ceeding one thousand ru- 
rupees. 


such goods shall be liable to 
confiscation, and such per^ 
son shall be liable to a 
penalty not exceeding three 
times the value of such 
goods. 


such officer shall, on convic- 
tion before a Magistrate, 
be liable to a fine not ex- 
ceeding five hundred ru- 
pees. 

such officer or person shall, 

• '■.on conviction Wore a 

Magistrate, be liable to 
imprisonment for any term 

• not exceeding two, years, 
or to fine, or to both. 

Ditto. 
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Section of this 


Offences. 

Act to which 
offence has 
reference. 

Penalites. 


fraud, or any attempt to practise any such 
fraud, 

77. — ^If any Police officer, whose duty it is under 

section 180, to send a written notice or cause 
goods to be conveyed to a custom-house, 
neglects so to do. 

78. — ^If any person intentionally obstructs any oflScer 

of Customs or other person duly employed for 
• the prevention of smuggling, in the exercise 
of any powers given under this Act to such 
' . officer or person, 


General 


79, — ^If any officer of Customs, except in the dis- ! 

charge in good faith of his duty as such officer, 
discloses any particulars learned by him in 
his official capacity in respect of any goods or 
shows any samples delit^red to him in such 
capacity, or 

if any officer of Customs, except as permitted 
by this Act, parts with the possession of any 
samples delivered to him in his official 
■ capacity^ 

80. — If any person, without the approval of the 

Customs-collector under section S02, acts as 
an agent for the transaction of business as 
therein mentioned'. 


180 such officer shall, on convic- 
tion before ' a Magistrate 
be liable to a penalty not 
exceeding one hundred 
rupees. 

such person shall, on convic- 
‘tion before a Magistrate, 
be liable to imprisonment 
for any term not exceeding 
six months, or to a W 
not exceeding one thousand 
rupees, or to both. 

195 he shall be liable to a penalty 
not exceeding one thousand 
rupees. 


202 


such person shall be liable- 
to a penalty not exceeding 
five hundred rupees. 


Nothing in the second column of the above Schedule shall be deemed to have the 
force of law. 


Pack^ and jq. 168 . The confiscation of any goods under tiiis 

duded in confiscation of Act includes any package in which titiey are found, 

soo^- , and aU the other contents thereof. 

Every vessel, cart or other means of conveyance, and every horse or other 
Also conveyances and ani- a“i™Al, used in the removal of any goods liable to 
fiials used in removal. confiscation iinder this Act shall in like manner be 

' liable to confiscation. 


Tactle, etc., included in 
confiscation o£ vessels. i 


The confiscation of any vessel under this Act 
includes her tackle, apparel and furniture. 


.CHAPTER XVII. 

Procedure relating to Oppunces^ Appeals, etc. 


Any officer of Customs duly employed in the prevention of smuggling 
may search any person on board of any vessel in any 
port in British India, or any person who has landed 
from any vessel: 


Power to Search on rOii* 
Bonable suspicion. 


Sbc*^ 167 (Cl. 73 ).--‘Obsimciion’ in this 
clause impluB actual resistance;, and not mer^ 
evasion or disobedience of any lawful order of 
an officer. 1936 M.W.N, 1339 (2) **=44 L.W. 
885** 166 I.C. 65b=A.I.R. 1937 M. ao8= 
(* 937 ) .1 M.L.V^ 178 So, xaerely because a 
man nding a bicyclo rides- and -runs, .'away 


without stopping when ordered to do so by a 
Customs, peon kept to watch and arrest, smug- 
glers, he cannot be held guilty under this 
clause. {Ibid,) 

Sec. j68. — Applicability. 31, Bom.L.R. 

i05a<= 1929 B. 462. 
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Provided that such officer has reason to believe that such’ person has 
dutiable or prohibited goods secreted about his person. 


Persons may, before 
search, require to be taken 
before Magistrate or Cns- 
tons-colleetor. 


170. When any officer of Customs is about to 
search any person under the provisions of section 169, 
such person may require the said officer to take him, 
previous to search, before the nearest Magistrate or 
Oustoms-eoUeetor, 


If such requisition be made, the officer of Customs may detain the 
person making it until he can bring him before the nearest Magistrate or 
Customs-collector. 

The Magistrate or Customs-collector before ■whom any person is so 
brought shall, if he see no reasonable ground for search, forthwith discharge 
such person; but, if otherwise, shall direct that the search be. made. 


A female shall not be searched by any but a female. 

171. Any duly empowered officer of Customs or other person duly employ- 
Powet to sto^ vMsels, ed for the prevention of smuggling, may stop and 

®S'’re‘^nabr1a^^ smuggled goods any vessel, ^rt or other 

^ means of conveyance : provided that he has reason to 
believe that smuggled goods are contained therein. 


172. Any Magistrate may, on application by a Customs-collector, stating 
Power, to issue seareb dutiable or prohibited goods are 

warrants. secreted in any place within the local limits of the 

jurisdiction of such Magistrate, issue a warrant to 

search for such goods. 

Such warrant shall be executed in the same way, and shall have the samn 
effect, as a search-warrant issued under the law relating to Criminal Proce- 
dure. 


• > 

173. Any person against whom a reasonable suspicion exists that he has 
Persons reasonably sus- been g^ly of an offence under this Act may be 
pected may be arrested* arrested in any place, either upon land or water, by 

any oflaeer of Customs or other person duly employ- 
ed for the prevention of smuggling. 


Persons arrested to be 
taken to nearest Ma^txate 
or CustomS'CoUectoT, 


174. Every person arrested on the ground that 
he has been guflty of an offence under this Act shall 
forthwith he taken before the nearest Magistrate or 
Customs-collector. 


176. When any such person is taken before a Magistrate, such Magistrate 
may, if he thinks fit, either commit him to goal or 
Persons tak^ before him to be kept in the custody of the Police for 

Magistrate my to aetame ^ necessary iu enable such Magistrate 

or aonn e 0 . eommunicatc with the proper officers of Customs; 


Provided that any person so arrested, committed or kept shall be released 
on giving security to the satisfaction of the Magistrate to appear at such time 
and place as such Magistrate appoints in this behalf. 


176 If any person liable to he arrested under this Act is not arrested at 
the time of committing the offence for which he is so 
Person, eacapi^ my liable, or after arrest make his escape, be may at any 
■ afterwards arres . afterwards be arrested and taken before a 

Magistrate, td be dealt with as if he had been arrested at the t^.me of committing 
such olf^e. 
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Persons in Her Majesty ^s 
Navy, or His Majesty's 
Indian Navy iirhen arrested, 
to be secured on board until 
warrant procured. 


177. When any person employed on the crew o£ any o£ the ^ips of Her 
Majesty’s Navy, ^[or His Majesty’s Indian Navy] is 
arrested under this Act, the arresting officer sba li 
forthwith give notice thereof to the commanding 
officer of the ship, who shall thereupon place such 
person in security on board of such ship, until the 
arresting officer has obtained a warrant from a 

Magistrate for bringing up such person to be dealt with according to law. 

The Magistrate shall grant such warrant upon complaint made to him by 
the arresting officer, stating the offence for which the person is detained, 

178. Any things liable to confiscation under this Act may be seized in any 

place, either upon land dr water, by any officer of 
Sdzure of things liable to Qngtoms or other person duly employed for the pre- 
ecmflsoation. smuggling. 

179. All things seized on the ground that they are liable to confiscation 

Things sekea, haw dealt ^der Ais Act shaU as soon as conreni^^ may be, 

he ddivered mto the care of any Costoms^fBcer 
authorized to receive the same. 

If there be no such bfScer at hand, all such thiuga shall be carried to and 
deposited at the Custom-house nearest to the place of seizure. 

If there be no Custom-house within a convenient distance, sudi things 
shall be deposited at the nearest place appointed by the ^ [Chief Customs- 
officer] for the deposit of things so seized. 


180. When any things liable to confiscation under this Act are seized by 
Procedure in r«mect of Police-offieer on suspicion that they have been 

seized on suspicion. Stolen, he may cany them to any police-station or 
Court at which a complaint connected with the steal- 
ing or receiving of such things has been made,; or an enquiry connected with soeh 
stealing or receiving is in progress, and there detain such tiimgs until the dis- 
missal of sudi complaint or the conclusion, of such enquiry or of any trial thence 
resulting. 

& every such case the Police-officer seizing the things shall send written 
notice of their seirore and detention to the nearest Custom-house ; and imme- 
diately after the dismissal of the complaint or the conclnsion of the enquiry or 
trial, he shall cause sudli things to be conveyed to, and deposited at, llie nearest 
Costom-bouse, to be there proceeded against according to law. 

181. When anything is seized, or any person is arrested under this Act, 


'Wbeu Roknre or arrest is 
made, reason in writing to 
1)0 given. 

seizure or arrest.' 


the officer or other person making such seizure or 
arrest shall, on demand of the person in (diarge of 
the thing so seized, or of the person so arrested, ^vs 
him a statement in writii^ of the reason for such 


, ‘•[181-Ji.. (1) The Chief Customs-officer or 

Power to deta^ packages other officer authorised by the Provincial Govem- 

W^artS^to^S to be^ may 

Xo^. whether by land or sea into Bntm India which ae 

suspects to contain — 

(a) any newi^aper or book as defined in the Press and Begistration <h 
B ooks Act, 1867, or 

,(b) any document, 

contain^ a^ seditious matter, that is to say, any matter the publication of 
which is punishable, under section 124^A of to Indian Penal Code, and toll 


BBV. 

xSa1)atitated A.O., 1^7. 


eSnbatitated by Act IT of 18U. 
•banted by Aet ZIT of IMS. 
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forward such pa<*age to such oflScer as Ihe Pro-vinoial Govemment may appoint 
in this behalf. 

(2) Any ofScer detaining a package under the provkiions of sub-section 
(1) shall, where practicable, forthwith send by post to the addressee or consig- 
nee of such package notice of the fact of such detention. 

(3) The ProvincM Govemment'shaU cause the contents of such package 
to be examined, and if it appears to the Provincial Government that the pack- 
age contains any such newspaper, book or other document, containing any such 
seditious matter, may pass such orders as to the dispoal of the package and its 
contents as it maj' deem proper, and, if it does not so appear, shall release the 
package and its contents unless the same be otherwise liable to seizure under 
any law for the time being in force : 

Provided that any person interested in any package detained under the 
provisions of this section may, within two months from the date of sudi deten- 
tion, apply to the Provincial Government for rdease of the same, and the ihro- 
vincial Government shall consider such application and pass such orders there- 
on as it may deem to be proper ; 

Provided, further, that, if such application is rejected, the applicant 
may, within two months from the date of the ..order rejecting the application, 
apply to the High Court for release of the package or its contents on the 
ground that the package did not contain any such newspaper, book or other 
document containing any such seditious matter. 

(4) In this section “document” includes also any painting, drawing or 
photograph, or other visible representation.] 

^[181-B. Every application under the second proviso to sub-section (3) of 
section 181-A shall be heard and determined in the 
ProTOdw for manner provided by sections 99-D to 99-P of the 

to “ Code of Criminal Procedure, 1898, by a Special 

detained. Bench of the High Court constituted in the manner 

provided by section 99-C of that Code.] 

'[181-0. No order pa^d or action taken under section 181-A shall be 
Jurisdiction barred. called in question in any Court oAerwise than in 

accordance with the second proviso to sub-section (3) 

of that section.] 

182. In every case, except, the cases mentioned in section 167, Nos. 26, 72 
A and 74 to 76, both inclusive, in which, under this Act, 

tionf'^'p^tt^ coansca- anything is liable to confiscation or to increased rates 
** * of duty, 

or any person is liable to a penally, 

such confiscation, increased rate of duty or penally may be adjudged— 

' (a) without limit, by a Deputy Commissioner or Deputy Collector of 
Customs, or a Customs-collector; 

(b) up to confiscation of goods not exceeding two hundred and fifty 

rupees in value, and impositiop of penalty or increased duty, not exceeding one 
hundred rupees, by an Assistant .Commissiouer .or Assistant Collector of 
Customs ; . _ [ 

(c) up to confiscation of goods not exceedii^ fifty rupees in value, and 
imposition of penalty or increased duty not exceeding ten rupees, by such 
other subordinate officers of Customs as the ‘[Chief Customs-autiiorily] may, 
from time to time, empower in that behalf in virtae of their office: 

, Provided that the * [Chief Customs-authority] may, in the case of any 
officer performing, the duties of a Customs-collector, limit his powers to those 


Sac. 282.— See 43 B. 221'=21 Bom.L.B. 
LEG. BEF. 27i=49 I.O. 427. Aet contauu no picviaUni 

Unserted bj Act XIV of 1922. witb regard to adjudicaAioii of coDflaeationi 

. a Snbrtitated by Act IV of 1914. and penalties. 24 Bom.L.B, 245^ B. 782, 
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Or confiscation, property 
to vest in Her Majesty. 


[S. 183 

indicated in clause (6) or in clause (c) of this section, and may confer on any 
officer, by name or in virtue of his office,' the powers indicated in clauses (a), 
(6) or (0) of this section. 1 

188. Whenever confiscation is authorised by this 
Opiaon to pay fine in Kcu Act, the officer adjudging it shall give the owner of 
of confiscation. the goods an option to pay in lieu of confiscation su(^ 

fine as the officer thinks fit. 

. . 184. When anything is confiscated under sec- 

to ^ tion 182, such thing shaU thereupon vest in Her 

Majesty. 

The officer adjudging confiscation idiall take and hold possession of the 
thing confiscated, and every officer of Police, on the requisition of such officer, 
ah nil assist him in takh^ and holding such possesison. 

186. If ai^ vessel actually departs without a port-clearance, or after fail- 
,i_ ^ * '• ing to bring-to when required at any station appoint- 

1 ed under section 17, the penalty to which the master 

^ ' of such vessel is liable may be adjudged by the Chief 

Customs-officer of any ■Customs-port to which such vessel, proceeds or in which 

she is * * • *] 

A certificaie of such departure or failure to bring-to when required, pur- 
porting to be rigned by the Chief Customs-officer of the port from which the 
vessel is stated to have so departed, shall be prima fade proof of the fact so 
certified. 

186. The award of any confiscation, penalty or 
PjBnalty Act not to increased rate of duty under this Act by an officer 

interfere with, punishment of Customs shall not prevent the infliction of any 
•under other law. punishment to which the person affected thereby is 

liable under any other law. 

187. AH offences against this Act, other than 
specially tj^ose cognizable under section 182 by officers of 

-prondea for ^ tned. Customs, may be tried summarfly by a Magistrate. 

188. Any person deeming himself aggrieved by any decision or order 
. , . V a- * passed by an officer of Customs under this Act may, 

to o|s.^c^^^ecision 

or order, appeal therefrom to the Chief Customs- 
anthority, or, in such cases as ® [the Central Government] directs, to any officer 
of Customs not inferior in rank to a Customs-collector and empowered in that 
behalf by name or in virtue of his office by *[the Central Government] . 


.mder other .law* 


LEG. BEP. 

1 Substituted by Act IV of 1914. 

1 Omitted by A.O., 1937. 

• 2 The words *'the GoTemor-General in 
Council'* were substituted for '<the Local 
Government" by Act IV of 1924 and the 
'^resent words substituted by A.O., 1937. 

Si&a 188.— If there be no legal adjudica- 
tion of the matter in accordance with the 
Xct, . jurisdiction of the Civil Court is not 
ousted. 44 B. 22h=21 Bom.L.B. 27i=z4& I. 
C. 427. Imposition of sea eustoms duties 
relates to ‘a matter conoeming revenue' 
within the meaning of the term in sec. 106 
(• 2 ) of the Goyenunmrt of Inffia Act, 1935, 
and as such, the suit in the High Cwrt 
questioning such imposition is barred. Such 
suit is also barred under eeoss l 88 and 191, 
as the 'remedy given imder these see^ns 


amounts to an ouster of the jurisdiction of 
Courts, The Act itself provides the remedy 
and the tribunal to decide disputes under 
the Act. 45 L.W. 394&A.I.E. 1937 Mad. 
536. The sole remedy open to those who 
are aggrieved by a decision or order for 
confiscation of goods passed by an Offiecer of 
Customs under the Sea Customs Act is the 
appeal to the Chief Customs authority pro- 
vided by sec. 188. The order is not liable to 
be challenged or impugned by any suit. 43 
O.W.lsr. 446s:I.L.B. (1939) 1 Cal. 257= 
A.IJR, 1939 Cal. 763. See aUo 187 I.C. 542 
=3 Ped.L.J. (H.C.) 5i0'. There is no rea- 
son for limiting the words ^^any decision or 
order pass^^ , , . under this Act" in sec. 
188 to decisions or orders passed under sec. 
182 of the Act. They include decisions by 
an ofOieer of customs as to the rate of duty 
applicable ;to partkular goods, which neces- 
sarily involve 'the determinartion of the 


S. igi] 


The Sea C3ustoms Act (VIII of 1878 ). 


laSg 


Such aathority or officer may thereupon make such further inquiry and 
pass such order as he thinks fit, coiffirming, altering or annulling the decision or 
order appealed against: 

Provided that no such order in appeal shall have the effect of subjecting 
any person to any greater confiscation, penalty or rate of duty than has been ad- 
judged against Hm in the original decision or order. 

Every order passed in appeal under this section shall, subject to the 
power of revision conferred by section 191, be final. 

189. TfTiere the decision or order appealed against relates to any duty or 
Deposit, pending appeal, pe»alfy leviable in respect of any goods, the' owner of 

of duty demanded. such goods, if desirous of appealing against such deci- 

sion or order, shall, pending the appeal, deposit in the 
hands of the Oustoms-eolleetor at the port where the dispute arises the amount 
demanded by the officer passing such decision or order. 

When delivery of such goods to the owner thereof is withheld merely by 
’reason of such amount not being paid, the Customs-collector ^all, upon such 
deposit being made, cause such goods to be delivered to such owner. 

If upon any such appeal it is decided that the «vhole or any portion of 
such amount was not leviable! in respect of such goods, the Customs-collector 
shall return such amount or portion (as the ease may be) to the owner of such 
goods on demand by such owner. 

190 . If, upon consideration of the circumstances under which any penalty, 

increased rate of duty or confisoatjpn has been ad- 
Powe® to remit penalty 01 undet this Act by an officer of Customs, the 

eonflaeation. Chief Customs-authority is of opinion that such 

penalty, increased rate or confiscation ought to be remitted in whole or in part, 
or commuted, such authority may remit the same or any portion thereof, or mav, 
with the consent of the owner of any goods ordered to be confiscated, commute 
the order of confiscation to a penalty not exceeding the value of such goods. 

191. ^[The Central Government] may, on the application of any person 


LEG. EBF. 

iThe words “The Gtovemor-General in 
Council” were substituted for “The Local 
GoTcnunent” by Act TV of 1924, and the 
present words substituted by A.O., 1937. 

particular category iu the tariff classification 
into which the goo^ fall. An ordear of an 
Assistant Collector of Customs assesdng a 
consignment of betel nuts as boiled nuts 
subject to duty on a tariff value and not as 
raw nvts subject to duty ad valorem, is not ' 
an adjudication as to increased rats of duty 
under sec. 183, but a decision as to the nor- 
mal rate of duty. Such an order if upheld 
in appeal under sec. 188 and confirmed in 
revisioii under see. 191, excludes the juris- 
dictiou of the "Civil Courts to entertsin a 
challenge of the mmits of that decision. 
The Civil Court has, therefore, no jurisdic- 
tion to entertain a suit by a person aggrieved 
by such assessment to recover moneys paid 
in eomplianee therewith,' on the ground that 
such assessment is ineorreet or iU^sL 67 
tA. 223=Ii.TE6. (194(Q Mad. 599=52 L.W. 
1=44 C.’WJSr. 709=A.I.B. 1040 P.C. 105= 
(1940) 2 140 (P.0,), On appeal from 

XL.B. (1938) Mad. 1040=47 L.W. 505=A. 
LB. 1938 Mad. 608. 

‘S^os. 1'88 AND 191.— The High Court TdJl 
Cr. C.M.-I-162 


not interfere with the customs authorities by 
way of mandamus until the applicant before 
it eshausts his righ-^ of appeal under secs. 
188 and 191 of the Sea Customs Act. LL.Ifc. 
(1939) 2 Cal. 541=189 1.0. 556=13 B.C. 

77=A.I.B. 1940 Cal, 174. "Where by an act 
of Legislature powers are given to a person 
for a public purpose from which an indivi- 
dual may receive an injury, if the method of 
redressing the injury is indicated by the sta- 
tute, the ordinary juiisdistion of Civil 
Courts is ousted and a suit does nofc lie. 
Where an order of confiscation passed by the 
Collector under the Sea Customs Act is 
taken up to the Central Board of Kevenue 
under sec. 188 of the Sea Customs Act and 
the Board ^ confirms the order under sec. 191, 
after hearing the advocate for the party ag- 
grieved and no attempt is made to show that 
the Board in passing the order has in any 
way infringed the principles of justice or 
the provisions of the Act, there is no right 
of suit in the Civil Court even if the pro- 
cedure of the Collector of Customs was not 
in accordance with the Act or with the prin- 
ciples of justice. There being a definite re- 
medy provided by the Act, vis., an applica- 
tion under sec. 191 of the Sea Customs Act, 
no civil suit will lie. 55 L.W. 498=1942 
Mad. 704= (1942) 2 MX.J, 193. 

Sec. 191,— dree 45 L.W. 394=A.rB. 1937 
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aggrieved by any decision or order passed under this 

k j t _i«» j-M ^ 


Betision ly the Central ^ of Customs or Chief 

Govemmen . authority, and from which no appeal lies, reverse or 

modify such decision or order. 

^ . 192. When any fine, penalty or increased rate of 

• leviable under this Act, the goods in respect of 

M^roymeBh which such fine, penalty or rate is leviable diall not be 

removed by the owner until such fine, penalty or rate 

is paid. 

If any person has become liable to any such fine, penalty or rate in ms- 
pect of any goods, the Customs-collector may detain 
v any other goods belonging to such person passing 

^ 7 throT^h the Customs-house until such fine, penally or 

rate is paid. 

19S. When a penalty or increased rate of duty is adjudged against any, 
Enforcement of payment Person under this Act by my officer of Ctetoms, such' 
of penalty. officer, if such penalty or increased rate be not paid, . 

may levy the same by sale of any goods of the said 
person which may be in his charge or in the charge of az^ other officer of 
customs. 

When an officer of Customs who has adjudged a penalty or increased rate 
of duly aghinst any person under this Act is unable to realize the unpaid amount 
ther^f from su^ ^ds, such officer may notify in writing to any Magistrate 
withm the local limits of whose jurisdiction such person or any goods bdonging 
to him may be, the name and residence of the said person and the amount of 
penally or increased rate of duty unrecovered; and such Magistrate idiall there- 
upon proceed to enfpree payment of the said amount in like manner as if such 
penalty or increased rate had been a fine inflicted by himself. 

CHAPTER XVin. 

Miscellaneous. 

194. Any officer of Customs may open any 
paAage, and examine any goods brought by sea to, or 
shipped or brought for shipioent at any Customs-port. 

19S. ^(1) The Oustoms-colleetor may, on the entry or dearahce of any 

Power to take eam^ of 

^ throi^h the Customs-house, take samples of such 
goods, for examination or for ascertaining the value 
thereof on which duties are payable, or for any other necessary purpose. 

Every such sample shall, if practicable be at the option of the owner 
either restored to him, or sold and the proceeds accounted for to him. 

^[(2) Hi the case of goods which consist of drugs or artides intended 
for consumption as food, and in respect of whidi the taking of samples for the 
purposes of this snb-Motion may have peen authorised by general or special 
order of the Provincial Government, the Customs-collector may also in like 
circumstances take samples thereof for submission to, and eyaTniTm-ttoTi by, such 
officer of Gkwemment or of a local authority as may be specified in such order. 
The real value of aU such samples shall be paid to the owner by the Onstom- 
coUector.] ‘ * r 


Power to open padages 
and examine goods. 


LEG. BEF. 

iBentonbered a s anb- see. (1), and sob-sec. 
(2) added by Act XHt of 1919. 

Uad. 636 noted under see. 188 supm. Orders 
passed by the Governor-General in Gonneil 
under sec. 191 can in no ease be <|pieBtioned 


in the CSvU Courts, except posedbly orders 
which while purporting to be made under tt 
are clearly outside it. 43 O.WJT. 446=AX 
B. 1939 Cal. 763=IX.B. (1939) 1 Cal. 267. 
See aleo 187 l.C. 542=3 Pedi-J. (H.C.) 60; 
I.LJS. (1939) 2 Cal. 5fl=AiB. 1940 Oal 
174; 1942 W&id. 704=(1942) 2 ItLJ. 198. 
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i[196-A. 


Power to make rttles for 
determining whether mine- 
ral oil is suitable for use as 
an illuminaat, 

use. 


(1) When by any law for tht time being in force a duty of cus- 
toms is imposed on mineral oil which is specified as 
being suitable or as not being smtable for use as an 
illuminant in wick-lamps, the Chief Customs-authority 
may make rules for determining in disputed cases 
whether any mineral oil is or is not suitable for such 


(2) In particular such rules may — 

(а) specify the design, construction and materials of test lamps to be 
used for testing the burning properties of mineral oil in wick lamps and provide 
for the standardisation of such test lamps; and 

(б) prescribe the manner in which and the persons by whom tests are to 
be carried out and the standards to be accepted for deciding whether any 
mineral oil is or is not suitable for use as an illuminant in wick lamps.] 

Owner to pay expense in- The unshipping, carrying, shipping and 

StoS-LT® landing of aU goods, 

and the bringing of them to the proper place for examination or weighing 
and the putting of them into and out of the sc^es> and the opening, unpacking 
bulking, sorting, lotting, marking and numbering of goods, where such opera* 
tions are neeessar 7 or permitted, 

and the removing of goods to, and the placing of them in the proper 
place of deposit, 

gTiftP he performed hy or at the expense of the owner of such goods. 

197, No owner of goods shall be entitled to claim from any officer of Cus- 

toms compensation for any loss or damage occurring 
ijTo compensatioii for low ^ goods at any time while they remain or are 

“i ^Iwt lawfully detained in any CJustoms-house, or on any 

of neglect or Tnlfni aoi. Custom-house wharf, or under charge of any officer 

of Customs, nrilesa it he proved that such loss or damage was occasioned by the 
neglect or wilful act of such officer of Customs. 

198. No proceedmg other than a suit shall he commenced against any per- 

Wotiee of proeeediiS . son for anything purporting to he done in pursuance 

“ ® of this Act without giving to such person a month’s 

previous notice in writing of the intended proceeding and of- the cause thereof; 


after the expiration of three months from the 
accrual of such cause. 

199. The * [Chief Customs-officer] may from time to time fix the period 

^^rfage fees. after the expiration of which goods left on any 

Custom-house wharf, or other authorized landing 
place or part of the Customs-house premises, shall be subject to payment of fees 
and the amount of such fees. 

200. A duplicate of any certificate, maoifest, hiU or other Custom-house 

„ . . document lAay, on payment of a fee not exceeding ten 

rapees, he furnished, at the diwretion of the Cus^- 
collector to any person applying for the same if 'the 
Customs-eoUector is satisfied tiiat no fraud has been 
eommitted or is intended hy the appUcant. 

201. Except in the cases provided for by sections 36, 55, 68 and 94 the 

Customs-eoUector may in his discretion, upon pay- 
Amendmsat «f ooeu- rupee, authorize any document after it 

has been enter^ and recorded in .the Customs-house, 

to he amended. 


may be granted on payment 
of f OjB. 


liSGl. BE2P. 

. 1 Itaerted by Act XXVm of 1933. 
s Substituted by Act IV of 1914. 


Szo. 197.— Ses 7 lyt. 42, 
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202. No person authorized to act as an agent for the transaction of any 
Oufltom-honse agents. business relati^ to the entran^ or clearance of any 

vessel or the import or e^^ort or goods or bagga^ 

so act in any Cnstom-house unless such authorization is approved by the 
Customs-collector. 

Such ofiBcer may require any person so authorized to give a bond with 
sufficient security in any sum not exceeding five thou^nd rupees for his 
faithful behaviour as regards the Customs-house regulations and officers. 

Such officer may, in ease of misbehaviour of the person so authorized 
suspend or mthdraw such approval, but an appeal against every such suspen- 
sion or withdrawal shall lie to the Chief Customs-authority, whose decision 
thereon ^all be final. 

Every appeal under this section shall be made within one month of the 
suspension or withdrawal. 

203. "^en any person applies to any officer of Customs for permission to 
Age«s to protoce avtho- transact any specified business with him on bdiaU 

Tity if reqoirrf. of any other person, such officer may reqmre the 

applicant to produce a written authority from the 
person on whose behalf such business is to be transacted, and in default of the 
production of such authority may refuse such permission. 

The clerk, servant or agent of any person or mercantile firm may trans- 
act business generally at the Custom-house on behalf of such person or firm: 
Provided that the Customs-coUeetor may refuse to recognize such derk, servant 
or agent unless such person or a member of such firm identifies su^h derk, ser- 
vant or a^t to the Customs-collector as empowered to transact such buaness 
and. deposits with the Custotos-collector an authority in writing duly signed, 
authorizing such clerk, servant or agent to transact such business on behalf of 
such person or firm. 

204.^ AH rules made under this Act shall be 
Bnke to be notiSed. notified in the Official Gazette and shall thereupon 
have the force of law. 

VI- v^^ being in force shall be coHeeted, arranged and 

published at intervals not exceeding two years, and shall be sold to the public 
at a reasonable price. <• ' 

205. ^[Any notification published in the Official Gazette by the Chief 
PnWicatioii of aotifica- Cfustoms-authority under section 53, section 74, 
Mtais in Gazettes. section 76, section 79, section 85, section 96, section 

116, section 128, section 133 or section 147 shall 
forthwith be republished ®[with the consent of the Provindal Government] in 
the Official Gazette of each province to which it rdates.] 

20«. If in any case relating* to the removal of goods from a warehouse 
of duty and '^tho«tj>ament of duty, the person offmding be m 
oompoaBaUon to o\^r in 0®®®^ 0^ Customs not acting m execution of his 
certain cages. - duty, and be prosecuted to conviction by the owner of 

such goods, no duty shall be payable in respect of 
sndi goods. For aiyr damage so occasioned by such officer, the ®[0hief Cnstoms- 
^eer, or the Cnstom&ooUeetor, with the sanction of the GhiAf Customs- 
officer, shall] make due compensation to such owner-: 

^ [Provided that Compensation exceeding Es, 250 shall be paid with the 
sanction of the Chief Oustoios-authority.] 


-Notmng in this Act shall affect any law for the time being in force 


LSG; BiEF. 

tJ ^*^3“ i“8«rted by Act 

rv of 1924, tiia otiiiiiatl aec. 205 baniiur been 
repealed by Act X of 1914. ^ 


a Inserted by A.O., 1937. 

8 Substituted by Aet ly of 1914. 
4 Added by Act W of 1914, 
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S. 2 ] The Indian Slavery Act (V op 1843 ). 

Saving of caeutta Port rekting to the (^niHUMioncK for making imprwe- 
Comimssioiiers^ and Bom- Bients m the Port of Calcutta or the Trustees of the 
bay Port Trust Acts. Port of Bombay ^[or any like body hereafter created 

for any other i^ort]. 


THE IfiDIAN SLAVERY ACT (V OF ISdSi.s 


Year. 


Xo. • 


Short Title. 


Amendments. 


1843 


V 


The Slavery Act, 1843. j Repealed in part, Act X\T of 1874, 


FroMbition of 
persons or right 
labour 
very. 


on 


[Ith April, 1843. 

An Act for declaring and amendAn<f the Law regard^ the condition of 
Slavery within the Territories of the East India Company. 
s|* •■•••] No pubKc ofScer shall, in exeention of any decree 
or order of Court, or for the enforcement of any 
ngat to bia Remand of rent or revenue, sell or cause to be sold 
gionnd of da- person, or the right to the «ompulsory labonr or 
services of any person, on the ground that such per- 
son is in a state of slavery. 

2-. *[•••••] No rights arising out of 
rig^ alle? property m the person semces of 

swf T»rn«Ar<nr TiATunTi aa a ' unother as a slave shall he enforced by any •Civil or 

Criminial Court or Magistrate within the territories 
of the East India Company. 

*] No person who' may have acquired property by 
his own industry, or by the exercise of any art, call- 
ing or profession, or by inheritance, assignment, gift 
or bequest, shall he dispossessed of such property or 
prevented from taking possession thereof on. the 


ed property in person as a 
slave. 


3. "[* * 

Bar to dispossession 
property on ground 
owner’s slavery. 


of 

of 


LEG. EEP. 

1 Substituted by Act IZ of 1885. 

2 Short title, “The Indian Slavery Act, 
1843”. See the' Indian Short Titles Act, 
1897 (-XIV of 1897). 

8 Repealed by Act (ZVI of 1874). 


Sec. 1. — ^“Slavery” does not necessarily 
connote an absolute and unlimited power 
over the life of another but falls short of it. 
41 M. 334=19 Cr.L.J. 17=42 I.C. 977=33 
M.L.J. 430 (P.O.) (7 M. 277; 2 A. 723, 
Cons,) See also 1? B.H.C. 156. Construc- 
tion of Act and its scope and' operation, see 
3 Bom. 422=6 LA, 137 (P.O.). Effect of the 
Act on rules of Mahomedan Law as io slaves. 
(Ihid.) Spiritual slavery of a pupil to a 
Guru is not legal. 10 Mad. 375. 

Secs. 1 to 3. — ^Assuming that by the Willa 
rule of the Mahomedan Law, the heirs of the 
master who emancipates a slave are entitled 
to the property of which the emancipated 
slave dies possessed to the exclusion of his 
natural heirs; the effect of sec. 3, Act V of 
1843, which enacts that no person who may 
have acquired property by inheritance shall 
be dispossessed or prevented from taHng 
possession thereof on the grousd, that the 
person from whom the proper^ may have 


been derived was a slave, is to abrogate the 
rule of the Mahomedan Law, and to secure 
the succession of the heirs of the emancipat- 
ed slave, as if he had never been a slave. 3 
B. 422 (P.O.); 6 LA. 137; 5 C.L.B. 11; 4 
Sar. P.C.J. 37; 3 Suth. P.O.J. 633. The 
provision of the Act apply not only where 
the person whose property is claimed has 
been emancipated after the passing of the 
Act, but also where he has been emanci-* 
pated before its passing. {Ihid,) The ex- 
clusion of the natural heirs of an emanci- 
pated slave in favour of the heirs of his 
emancipator, is a disability arising out the 
status of slavery similar in its nature to the 
exclusion, under the Mahomedan law, of the 
natural heirs of an unemancipated slave by 
a master or his heirs and since the general 
scope and object of Act Y of 1843 is to re- 
move aU such disabilities, the Civil Courts 
are bound, in construing it, to give it 
widest remedial application which its 
guage permits, and cannot, consequently, 
limit it to those cases only in which the per- 
son from whom property is inherited was 
a slave at the time of his death, when the 
words of the statute allow of its being ap- 
plied the property of anv one who had at 
any time been a dave. (Ibid.) 
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ground that such petscm ox that the person frum whom tiie property may have 
been derived was a slave. 

4.' ^[* * • •] act which would be a penal offence if done 

to a free man shall be equally an offence if done to 
any person on the pretext of his being in a condition 
of davery. 


' Feoal oltenee 
alleged dave. 


TH& STAaE-CABBUaES ACT (X9I OF 1861). « 


Vear. 

No. 

1 Short title. 

f 

Amendments. 

i 86 i 

1 

XVI 

The Stage- Carriages Act, 1 
i 86 i. I 

Repealed in part, Act XIV of 1873 5 Act X 
of 1914 . 

Repealed in part and amended Act 1 of 1898 ; 
Act XVI of 1876 . 


[Ifh JvJyt 1861. 

An Act for Ucenm-g and regntating Stage-Carriages. 

'Whereas it is expedient to license and to le- 
PreamUe. ' gulate stage>earriages in Britidi India; it is enacted as 

follows: — 


1 . Every carriage drawn by one or more Worses vrbicb. shall ordinarily be 

ojf stageHsarri- for the purpose of conveying passengers for hire 
age. to or from any place in British India, shall, without 

T^rd to the form or construction of such carriage, 
be deemed to be a stf^e-carriage within the TneaniTig of this Act ;1 *[ • • 

• * • • ]. 

2. No carriage shall be used as a stage-carriage unless licensed by a 

, *Magistrate or by Hie *[•] Commissioner of Police 
_Oagag« to be Iwenaed. a Presidencv-tW ^ 


^ LEa. BBT, 

iBroealed by Act XVI of 1874. 

“The Stago-Oarriage Aci 

(1^‘ 1^7)^”*“ 

‘^8 Stage-Cairiages Act, 1832” fl 
^ 3 Wm. IV, c. 120); “The London Had 

’/« ^ PasBcnger Duly Act 

1842 (5 and 6 Vict-y c. 79); “The 

^ 1847” (10 and 11 Viict: 
R 42; “The Exose Act, 1848” (11 and 1! 
Vict, c 118), 80C. 2. .1 ann X 

« amended by tb 
Amendmeit Act 
1888 (I of 1898), has been doelared to appb 

to ^ aot » a 

in«oi contravene provisions o' 

with the same toMect- 
fB8 tft/ro, see. 22. Por local trL 

Act VH ^ v1i.®T 

\aSaA. 


i or ±»i 83 . Cf. also tfie TTiu 
“79?“ 

nndeir 3 of the BrittdK 
Begnlatuni, 1913 (^ 


It has been declared, by notification under 
sec, 3 (a) of the Schediued IMstricts Act, 
1874 (XIV of 1874), to be in force in the 
following Scheduled Districts, namdy: — 

The Districts of Hazaiibagh, Lohardaga 
(now the B^ncM District, see Calcutta 
Gazette, 1899, Pt. I, p. 44) and Manbhum, 
and Pargana Dhalbum and the Kolhan in the 
District of Singbhum-— Gazette of India,' 
1881, Pt. I, p, 504. 

The Tarai of the Province of Agra— vSfee 
Gazette of India, 1876, Pt. I, p. 505. 

It has been declared, by notification under 
sec. 3 (a) of the Parganas Justice 

and Laws Eegulation, 1899 (IH of 1899), to 
be in force in the Banthal Parganas, seo 
Calcutta Gazette, 1901, Pt. I, p. 301. 

sAU ezpressions and provisions in the 
Act applied to horses, also apply to all other 
aniioals employed in drawing stage'Cairi- 
ages, see sec. 21, infra, 

4 The proviso to sec, 1 was repealed by 
Amending Act (I of 1898). That proviso 
ran as follows: — 

^^rovided that this Act shall not apply ^ 
<sarriages not ordinarily used for journeys 
of a greater distance than twenty niiles’^ 

5 Pot definition of ^^agietrate” see sec. 

21, infra, • 

® The word "Chief” was- repealed by the 
B^ealing and Amending Act (X of 1914). 
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3. The Magistrate or ^[*] Commissioner of Poliee to whom the application 
Porrer to refuse Hwir i Bf ^01^ & licence of stage carriage is made may refuse to 
license the same if he shall be of opinion that such 
stage-carriage is rmserpiceable or is unsafe or unfit for public accommodation 
or use. 

If a Magistrate or ^[*] Commissioner of Police as aforesaid shall grant 
Particnlars of *■ licence, the licence shall set forth the number there- 

of, the name and residence of ihe proprietor of the 
stage carriage, the place at which his head office is held, the largest number of 
passengers and the greatest weight of luggage to be carried in or on such 
carriage, the number of horses by which such carriage is to be drawn, and the 
name of the place at which such carriage is licensed. 

*[4. For every such licence there shall be paid by the proprietor of the 

Charge for and duration sta^-cawia^ the ^ of five rupees or such less sum 
of ^ Provmcml Gk>vemment may fix, and such 

licence shall he in force for one year from the date 

thereof.] 

■^en a licenced stage carriage is transferred to a new proprietor within 
the y^, the name of such new proprietor shall, on application to that effect, be 
substituted in the licouce for the name of the former proprietor wi&out any 
further payment for that year; and every person who appears by the licence to 
be the proprietor i^all be deemed to be such proprietor for all the purposes of 
this Act. 

5. On any stage-carriage being licensed the proprietor thereof shall cause* 

Ji^aber of the licence and all the other parti- 
on ow^^us ofc^ licence to be distinctly painted in the 

riage. Engliifii language and character upon a conspicuous 

part of such stage-carriage. 

6. The proprietor of any licensed stage-carriage who riiall let such stage- 

II. j • carriage for hire without the particulars specified in 

hSS ® painted on rach carriage in manner 


culais painted. 


7. 


directed in the last preceding section shall be liable to 
a fine not exceeding one himdr^ rupees. 


Whoever lets for hire any stage-carriage without the same being 
, n licensed as provided by this Act, diall be liable, on a 

Penai^ for for conviction, to a fine not exceeding one hundred 

Jure mdiceused carnage. subsequent conviction, to a fine 

which m^ extend to five hundred rupees. 

3. Any proprietor, or agent of a proprietor, or any driver of a licensed 


The word "Chief" was repealed by the 
Bepealing and Amending Act (X of 1914). 

2 Paragraph substituted by Amending Act 
(I of 1898). 


Sec. 7,— The Act does not apply to a car- 
riage plying only -within a town and its 
suburbs, to which the Bombay Public Con- 
veyances Act would apply if extended there= 
to. Eat. TJn. Cr. C. 327=Cr. Eg. XVII of 

1887. Beading the first para, of sec. 29, Cr. 
P. Code) with sec. 21 of this Act it will be 
seen that all Magistrates have jurisdiction 
to try offences against sees. 7 and 9 of the 
Act. Eat. Un. Cr. 0. 364=Cr, Eg. Vn of 

1888. JSee cilso 7 P.E» 1879; 65 LO. 439 ; 23 
Or.L.J. 87. 


Secs. 7, 8- and 22.— A consideration of 
secs. 7, 8 and 22 of the Act lead to this, 
namely# that tonga drivers le^timately ply- 
ing for hire in Municipal limits may ^ take 
their tongas outside those limits, and will not 
be liable to obtain licence under the Stage 
Carriages Act. They may pos^bly be pro- 
secuted for ill-treatment and so forth of 
their horses in any place where they may be 
found to have done so, but it is doubtful 
whether they can be appTetoded and con- 
victed outside Munieipai limits for offences 
under sec. 8 of the Act. The legal position 
is anomalous and sec. 22 of the Act seems 
to require revision. 1943 A.MX.J. 7. 

Secs. 8 and 9.— jSee also notes under sec. 
7. Banning a horse whidi had not been pas- 
sed by the poliee in breach of a rule zme 
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ist&ge-ca3TiRg6, who knowingly permits such ca^age 
Penalty' for allowing cax- ^ ]je drawn by a less number of horses, or who 
riage to l)« drawn by fewer permits a lai^er number of passengers, or 

a grealnV o* luggage to helmed 

Tided by lieenca, stage-camage than shall be provided by the heence, 

abaii be liable on a first conviction to a fine not 
exceeding one hundred rupees, and on any subsequent conviction, to a fine 
vdiich may extend to five hundred rupees. • • 

In every case where such stage-carriage diall be proved to have been 
drawn by a less number of horses, or to have carried a larger number of 
passengers or a greater weight of luggage, than shall be provided by the Heenes, 
the proprietor of such carriage shall be held to have knowingly permitted such 
offence, unless he shall prove that the offence ■was not, committed with his conni- 
vance, and that he had taken every reasonable precaution and had made reason- 
able provision to prevent the commission of the offence, 

9. Any person who shall cruelly beat, ill-treat, over-drive, abu^ torture 
or cause or procure to be cruelly beaten, ill-treated, 
^^^ty for ill-treating over-driven, abused or tortured, any horse employed 

in drawing or harnessed to any stage-carriage, or 
who idiall harness to or drive in any stage-carriage any horse which from sick- 
ness, age, wounds or other cause is unfit to be driven in such stage-carriage, 
ifiiall for every such offence be liable to a fine not exceeding one hundred' 
rupees. 

. 10. Any Magistrate or ^[*3 Gommissioner of Police -within the local limits 

Bevocation of lioenoe. 0^ ^^0®® jurisdiction any stage carriage shall ply, or 

who has granted the licence of Sny stage-carriage 
may caned the licence of such stage-carriage if it shall appear to him that such 
stage-earriage or any horse or any harness used with such carriage is unservicfiK 
able or unsafe or otherwise unfit for public accommodation or -use. 

11. In any station or place in which a Magistrate shall reside and be,, any 
■D-... 1 W — police-officer may, in any place within two miles of 

lag to ^roTisiona of °8e<^ ®®®® Magistrate, seize any stage-carriage 

tira 5. with the horse harnessed thereto, if the full parti- 

culars of the licence of such stage-earriage be not 
.distinctly painted on such stage-carriage in the manner provided in. section 5 of 
this Act- 

Such carriage vtith the horse harnessed thereto shall he taken without 
delay by sudi police-officer before sucb Magistrate, who aTmll forthwith proceed 
to hear ^d determine the complaint of such pohce-officer; and, if thereupon 
any fine is imposed hy such Magistrate and such finals paid, such stage-carriage 
and horse shall he immediately released; and if such fin© be not paid,, such 
stage-carriage and hor^ may be detained for twenty days as security for the 
paym^t ther^f ; and if the fine be not sooner paid, they may be sold and the 
proceeds applied (so far as they extend) to the payment of the said flbae, and aU 
costs and charges incurred on account of the detention a nd sale ; and the surplus 

‘ 1 Wn.;i licensed stage-osariage Iulb been overdriven 

Repealing should be de<^ed from tlie facts of eacb 
ending Act (X of 1914). • case, and it was ultra vires of tbe Local Gov- 


hv TkioMM Tifnn i ,,! I . emment to prescribe by a role made for en- 

steee-car^M^^h?^^ ‘k a forcing the provisions of the Act, as amend- 

S 8 of 1876 tiat a 'person who 

228. A Masistiat^f ^ ^'”8 a Rorse more than two stages of a cer- 

no riaas has ^ distance within 24 hours wDl be consi- 

vato secs, dened to have overdriven tbe horse so as 
Magistrate of the ^ *0 render hhiu^ liable to ti>e penalty pres- 


Of tie first class. 7 PJt. 1879 .(Or.Oee olsoi 
Uraj. 0 ^, 87. wnetlier or not a hox^ used ia 


Ofeo 1943 A-M.LJ. 7. 

Ssa 10.-«feo 1897 A.WJ7. 27. 
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(if any), when claimed, shall be paid to the proprietor of such carria^ and 
horse; and if such surplus be not claimed within a further i)eriod of two 
months from such sale, the same shall be f o^eited to the State . 

If the proceeds of such sale do not fully pay the fine and costs and 
charges aforesaid, the balance may be recovered as hereinafter provided. 

12. If any driver of any stage-carriage, or any other person having the 

_ . -at thereof, shall, through intoxication, neglect or by 

OB Siverr*”” wanton or furious driving or by any other mis- 

conduct, endanger the safety of any passenger or 
other per^n, or shall injure or endanger* the property of the proprietor of such 
stege-carriage or of any other person, every such person so offending shall be 
liable to a fine not exceeding one hundred rupees. 

13. "Whenever the driver of any stage-carris^e or the owner of any horse 

Penalty when tecoTentWe employ^ in dra^ any stage-carriage shj^ have 
from proprietor. committed any offence i^inst this Act for the com- 

misrion whereof any penalty is by this Act imposed, 
other than an offence .specified in section 8, and such driver or owner riiall not 
be known, or being known cannot be found, or if the penalty cannot be 
recovered from such driver or owner, the proprietor of such carriage shall be 
liable to every such penalty as if he had been the driver of sudi carriage or 
owner of such horse at the time when such offence was committed: 

Provided that if any such proprietor shall make out, to the satisfaction 
of the Magistrate before whom any complaint or 
information riiall be heard, by sufficient evidence, that 
the offence was committed by such driver or owner without the privity or 
knowledge of such proprietor, and that no profit, advantage, or benefit, either 
directly or indirectly, has accrued or can accrue to such proprietor therefrom, 
and that he has u^d his endeavour to find out such driver or owner, and has 
done all that was ip. his power to recover the amount of the penalty from him, 
the Magistrate may discharge the proprietor from such penalty and shall levy 
the same upon such driver or owner when found. 

14. Whenever any charge is made before any Magistrate of any offence 

- .nrnmnna uudcr this Act on wHch it is necessary to issue a 

Issae or sTmanoM. summons to the proprietor of a stage-carriage, t^he 

Magistrate shall issue such summons directed to such proprietor or his nearest 
agent, and may transmit such summons by letter-post which shall be deemed to 
be good service thereof. 

The letter shall be registered at the post-office, and the cost of the regis- 
tration tiiall be borne by -^e Government in the first instance, but may be 
charged as costs in the case. 

The summons riiaU allow a reasonable time, in reference to the distance 
to which the summons is sent, for the appearance of such proprietor or his 
agent as aforesaid. 

15. All penalties incurred under this Act shall be a^'udged by a Magistrate 

or ^[*1 Commissioner of Police as aforesaid, and all 
Adjadicatwn of peBaltxos. Magistrate or 

![*] Commissioner of Police shall be final. 

Ifi.' All penalties imposed under this Act, or any balimce of any fine, costs 
» iM charges as mentioned in section ' if ;of this Apt 

^^Beeovery of penaitiM, non-payment or non-recovery thereof 

be levied by distress and sale of the movable property 
of the offender by vmrant under the hand of the Ma^strate who impo6ed";tite 
same. ‘ ' ' . 


■> LEG. REF. the Repealing and Amending Act (X .of 

'The word "Chief” was repealed by 1914)'. ' ’ 

Ca. C, M.-I— 163 
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Offender may be appre- 
bended and detained in 
enatody until retnm of 
'warrant of dietress. 


17. In case any such penalties shall not he forth’with paid, such hl^istrate 
may order the offender 'to he apprehended and de- 
tained in safe custody until the return can he conveni- 
ently made to such warrant of distress, unless the 
offender shall give security to the satisfaction of such 
Magistrate for his appearance at such place and time 

as shall he appointed for the return of the warrant of distress. 

18. If upon the return of such warrant it shall appear that no suffioient 

distress can he had whereon to levy such penalty, and 
.. offradet forthwith paid, or in case it 

xf distress not snffl<aeat. . appear to the satisfaction of such Magistrate by 

the confession of the offender or otherwise that he has not sufficient goods and 
chattels whereupon such penal'ty could he levied if ■warrant of distress were 
issued, such Magistrate may, hy "warrant •under his hand, commit the offender, 
provided he is not a E'uropean British subject, to ^'prison, ■there to he imprisoned, 
according to the discretion of such officer, for any term not exceeding two 
oalendai* months when the amount of ]^enalty shall not exceed fifty rupees, and 
for any term not exceeding four calendar months when ■■'the amount not 
exceed one hundred rupees, and for any term not exceeding six calendar months 
in any. otiier case, the commi'tment to he determinahle in each of the cases 
aforesaid on payment of the amount. 

19. If the offender shall he a European Brititii subject, "the Magistrate 
pball record the facts and tr^smit such record to the 

Seeoveiy pematy md Djgtrict Court of the district wherein the offender is 

convicted, and the amount of penalty and the costs 
(if any) tiiaU be levied in the manner pro-rided for 
the execution of decrees of the Civil Court. 

20. On complaint made before any Magistrate of any offence committed 
. . under this Act, it shall not he necessary to prove that 

the offmiee was committed within the local limits of 
such Mi^istrate or other officer. 

*-[20-A. (1) The Provincial Government may, hy notification in the Offi- 
PowM to maJce rules Gazette, make “rules to carry out the purpo^ 

and objects of this Act in the territories under its 
administration or any part of the s^id territories. 

(2) In partic^r and without prejudice to the generality of the fore- 
going power, such rules may — 

(tt) prescribe forms for licences under this Act, the sums payable for toe 
same and the conditions on which toey may be granted, and the cases in which 
they may he revoked; 

(5) provide for the inspection of stage-carriages, and of the animals 
employed in drawing them; and 

^ (c) regulate the number and length of the stages for which animals nay 
he driven in stage-carriages and the manner in which they shall he harnessed 
and yoked. 

(S) In maki'ng any rule under this section, the Provincial Gtovemment 
may direct that a breach "thereof shall he punitiiahle withi fine wbieh may extend 
to one hundred rupees.] 

T - * « 1 21. The term "Magistrate” in this Act shall 

include all Magistrates and other persons exercising 
the powers of a “Magistrate : 


costs from Enropeaa Bri.- 
tisb subjects. 


^ ^ LEG. REF. 

* Sec. 20-A was inserted by Amendins Act 

» Fe»r nilcs under sec. 2Q-A see different 
liocat Rnles and Orders. ■ 

* As to officers exerdsing tbe powers of a 


Magis^te, see sec. 3 
of Criininal Procedure, 
1898). 


(2) of the Code 
--- (Act V of 


Sec. 20 . — See Rat. 364. 

Sec 21.-y« Rat. 364 ; 6S I.C. 439. 
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If# • * • • ♦ • •] 

*[A11 expressions and provisions -wliieh in this Act are applied to horses 


, . V « * « also apply to all other animals employed in 

an£fa “y "carriage oidin^y used for the purpose 

carriages. of conveying passengers for hire to or from any place 

in British India.] 

*[* * * H. *] 

4 [» * * ♦ *] 

“f22. This Act, as amended by subsequent Acts, extends to the whole of 
Extent of Act. British India; but it shall not apply to carriages 

. , ^ * ‘ ordinarily plying for hire within the limits of any 

municipality or cantonment or other place in which any law for the regulation 
of carriages is for the time being in force.] 


®[23. The Provincial Government may, by noti- 
Power to Provincial Go- fication in the Official Gazette, exempt any carriages 
vemment to exempt. or class of carriages from all or any of the provisions 

of this Act.] 


THE STAMP ACT (II OF 1899) (Extracts). 

^ ^ [27th Jamary, 1899.] ^ ^ 

CHAPTER VII. 

Ckiminal Offences and Peocedube. 

Penalty for executing * 

etc., instrument not duly 62, fl) Any person — 

stamped. ^ ^ 

(a) drawing, making, issuing, endorsing or transferring, or signing other- 
wise than as a witness, or presenting for acceptance or payment, or accepting, 
paying or receiving payment of, or in any manner negotiating, any bill pf ex- 
change ® [payable otherwise than on demand] * *] or promissory note without 
the same being duly stamped; 

LEG. REF, (old Act) should be followed. For crimmal 

1 Definition of ‘British India* omitted by prosecution there must be an intenti<m to 
A.O., 1937. evade the stamp law. 8 0 . 259; 10 O.L^. 

*This paragraph , was substituted by 365. Dishonest intention b^g the gist of 
Amending Act (XVI of 1876). ^the offence under sec. 62 it is not open to a 

» That is, “a stage-carriage**. See sec. 1, Magistrate to find that there was absence^ of 
supra, dishonest intention and at the same time 

4 The clauses relating to '^number’^ and warn the accused not to do the act in future, 

"gender** repealed by the Repealing and 25 A.L.J*. 401=1927 A. 238. jNTo fraudulent 
Amending Act (X of 1914) . intent need be proved for a conviction under 

5 Secs. 22 and 23 added by Amending Act sec. 62. But. the section must be read with 

(I of 1898). The original sec. 22 regarding sec. 43, and no prosecution should be started 
the commenceipent of this Act as originally when the duty and penalty have been paid, 
passed was repealed by the Repealing Act except in case of fraud. But though the 
(XIV of 1870). duty and penalty have not been paid, if the 

«The words -^^ayable otherwise than on document cannot be impounded, a prosecu- 
demand” added by Act V of 1927. tion under sec. 62 should be compounded for 

7 The word ^'cheque** has been omitted by payment of duty phis a sum which may 
Act V of 1927. reasonably be imposed as penalty when 

there is no reason to believe a fraudulent 

Sec. 22.--6'es 1943 A.M.L.J. 7. mind. 13 L,L.T. 18. A penal Act must be 

Seo. 62 : Construction of Section, — The read as favourably as possible to the subject. 
Stamp Act is a fiscal enactment, and must 7 A.L.J. 180. See 140 I.C. 192=9 O.’WJX. 
be strictly construed; and before any per- 852. As to essentials of offence under Jthis 
son can be punished the procedure prescrib- section and sec, 68 , see 18 Cr.L,J. 725—40 
ed by the Act must be strictly followed. On 1.0, 725=21 C.W.N. 758. Under the Stamp 
the discovery of a not duly stamped instru- Act, the imposition of the m a xiimim penary 
ment, the procedure Ifiid down in see. 37 is discretionary. The fact that the person 
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(6) executing or sigimig otherwise than as a witness smy other instru- 
ment chargeable wi3i duty without the same being duly stamped; or 

(c) voting or attempting to vote under any proxy not duly stamped; 
shall for every such ofFence be punishable with fine which may extend to five 
hundred rupees: 


liable to pay the penalty is wdl off, is no 
reason for imposing the ma^dmmn peiLalty, 
if the case is not one of i^grant descript. 
1945 KL-J, 320. Where a penalty has heen 
paid before a Civil Court for the validation 
of a documeoat which should have been 
stamped but was not, deduction ought to be 
made, of the amount so paid from out of the 
fbie levied on the party in subsequent crimi- 
nal prosecution under sec. 62 (1), Stamp Act, 
1942 N.L.J. 514. 

Proof op intention to evade payment op 
STAADP DDTT.— iSfee 54 LC. 406=21 Cr.L.J. 
54; 2 P.L.T. 623=64 LC. 286. But see 24 
A.L.«r. 358—93 LC. 694, where it has been - 
held that the mere sigi^g, otherwise as a 
witness of an instrument chargeable with 
duty without the same being duly stamped 
is an offence. No question of intention 
arises. 24 A.L.J. 358. See also 93 LC. 
694—1926 A. 389. Intention to avoid pay- 
ment of stamp is not an essential ingredient 
of the offence described in sec. 60 of ’Act I 
of 1879. But such intention is the essential 
ingredient of the offence made punishable by 
of that Act. 12 M. 231; 1 Weir 
• A-A that the prosecution be duly 

xQStituted, the intention of the party prose- 
cuted to evade the stamp duty or otherwise 
M immaterial for the purpose of securing 
ms conviction. L.BJB. (1872-1892) 623. 

Sec. 62 (Z^) does not require any criminal in- 
tention or intention of defrauding Govern- 
ment and the ignorance of law on the part 
-OT tile accused does not render him immune 
»om conviction under sec. 62 * (b) although 
It csJi be taken into account in passing sen- 
1934 AJLiJf. S82=150 1.0 672=35 
•Cr-LJ U32=1934 A. 201. AooW ^ 
-oTOvicted tmder sec. 62 (1) (b) for not paying 
^per stamp fety and vraa flned 

duty payable in respect 5f the 
genuine 

®t«np Acta of 1869 
Collector as primarily 
•.f®^nsible for the institution of prosecu- 

them,- he should 
hjmseif try, .in his capacity as a Majris- 

offence nnW 

Act 2 A, 806. ate aba i CSeX.J. 

Pr^bootwo Maoistoatb 

arathensed by the CdHeotor of Tfis- 
to presecnto offenders against the 

,*e eeme-offsnce.- a- a 622; igfei T wjT. 


Penalty. — ^For the purpose of ascertain- 
ing whether any and what penalty should be 
imposed, a Magistrate is bound to contider 
the question whether a person, prosecuted 
under this section, had any intention to 
defraud the Government by evading pay- 
ment of stamp duty. 2 0. 399 (F^.), 8es 
also 2 Or.L.X 468. Where a person is con- 
victed of the abetment of an offence under 
sec. 61 for not fbdng a stamp to an acknow- 
ledgment signed by a debtor in his account 
books, the amount of fine inflicted should 
not be excessive but proportionate to the 
fraudulent intent of offender. 1885 A.WN. 
30. 

Acceptor op unstamped Bbcbipt— Liabi- 
MTT. — 7 M. 71; 7 B. 82. The mere fact of 
the acceptance of an insufdciently stamped 
instrument cannot amount to so. abetment of 
the offence under sec. 61. 1883' A.W.N. 145. 

[B. 20 A. 440.] See also 1884 A.W.N. 37. 
The mere receipt of an unstamped ‘*khata” 
does not constitute an offence under sec. 61. 
Bat'Un. Cr.O. 882; Or. B. 47 of 93. (7 M. 

.171, Foil.) As to granting of unstamped 
receipt without criminal intention, see '2 
P.L.T. 623=64 LO. 286, Voucher by one 
servant to another with respect to money 
belonging to the master is not receipt that 
requires stamp. 18 GrX.X 96^=42 I.C. 328 j 
4 O.L.J. 490. Not only persons who exe- 
cute an instrument of partition but also 
those who sign it otherwise than as witnesses 
are liable to prosecution if they append their 
signatures to the instrument which is not 
duly stamped. Where certain arbitrators 
signed unstamped instrument of partition, 
held, that they were liable to prosecution 
under sec. 6 (b). 73 LO. 336=24 Or.L.J. 

592=1924 Oudh 240. See aUo 46 A. 64, 

Instrument not duly stamped — ^Liability 
OP CREDITOR, — ^A creditor has been making 
a regular practice of securing his loans by 
ruju cum chitti system, i.e., by making his 
debtor sign a balance in his account books 
and chittis attested on the same day. The 
creditor supplied. the printed form of chittis 
to his debtors suffering himself to pey duty 
and' penalty for them on prior occasi'oiis. 
'Reid, that the creditor was well aware that 
execution of the documents involved loss of 
revenue to Government and hence it' could be 
presumed that it was the creditor and not the 
debtors who prescribed this system to evade 
the law by taking separate ^d^ttis’ to supple- 
ment the ‘rujus^ of the debtors in his account 
books, though generally the obligation was 
on the debtor to supply stamp. 1934 Or. 
0. 1298=1934 N. 261. 

Meaning op Terms. — ^Accepting’ is a 
technical term- and does n-ot O'PP^y i^o the 
'mere- taking of a promissory note in one’s 
favdur from the debtor. '*Presentiiui?’ Eke 
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Provided that, when any penalty has T>eeii paid in respect of any instru- 
ment under section 35, section 40 or section 61, the amount of such penalty shall 
be allowed in reduction of the fine (if any) subsequently imposed under this 
section in respect of the same instrument upon the person who paid such penalty. 

(2) If a share-warrant is issued without being duly stamped, the com- 
pany issuing the same, and also every person who, at the time when it is issued, 
is the managing director or secretary or other principal officer of the company, 
shall be punishable with fine which may extend to five hundred rupees. 


“accepting” is a technical term and is so 
used in sec. 62. U.B.E. (1892-1896), Vol. 
I, p. 312. “Accepting” does not mean “re- 
ceiving” but “executing as acceptor.” TT-B. 
B. (1892-1896), Vol. I, p. 311. The term 
“accepting*' in sec. 61 does not mean “re- 
ceiving” but “executing as an acceptor.” 
The mere receiver of a pronote not duly 
stamped does not render hims^f liable to the 
penalties under the section. 20 A. 440=24 
(Cr.) 1. The mere receiving of a pro-note 
not duly stamped and suing upon it is not 
“accepting” within the meaning of sec. 61, 
and IS, therefore, not an offence under the 
section. 12 P.B. 1887 (Or.); 7 M. 71=1 

Weir 902; 18 P.B. 1895 (Cr.). See also eases 
under “Abetment of offence”. The words 
“signing otherwise than as a witness” in sec. 
61 includes the writing of a person's name 
by liimself, or by his authority, with the in- 
tention of authenticating a document as be- 
ing that of the person whose name is so 

written. 27 0. 324=4 C.W.N. 440. The 

term “person” used in secs. 61 and 64 inclu- 
des the members of a trading partnership. 
1903 A.W.K 173. The execution of a docu- 
ment, which on its face requires to be, and 
is not stamped, cannot be said to be an “act, 
contrivance, or device not specially provided 
for” within the meaning of sec. 67, because 
where the document is what on its face 
purports to be the act of the executant, if 
punishable at all, is provided for under see. 
61 of the Act and cannot, therefore, fall 
under sec, 67. 23 M. 155 ==1 Weir 907, Un- 

stamped receipt issued by- an unauthorised 
gumashta. 8 C.W.N. 378. Where a clerk 
signs a firm’s name under the authority of 
the firm, it makes little difference that he 
wrote the letters to the dictation of the 
manager and he may be properly convicted 
under sec. 61 of the Act. 27 0. 324=4 O.W, 
N. 440. No prosecution lies under sec. 61 
against the holder of an insufficiently stamp- 
ed pronote. But the Collector, on the bond 
being impounded and sent to him can levy 
the penalty under sec. 37. 40 P.B. 1886 

(Or.). 

ACKNOWiaiDGMENT OP B35CEIPT OP DEBT 

DUE BY Lettekt— Failure to properly stamp 
IT. — ^Where a person acknowledges by letter 
the receipt of money in satisfaction of a 
debt for more than Bs. 20, the letter is a 
receipt and is as such chargeable with duty 
and the person signing it otherwise than as 
a witenss without its being properly stamp- 
ed is liable to be convicted under sec. 61 of 
■the Act. 8 M. 11=1 Weir 902 (F.B.)? 1 
Wpir . 903=11 M. 329; 1885 A.W.N. 266. 


Term "receipt'* explained.— 3 Weir 901; 
1903 A.W.N. 174; Hid., 178. 

Other Illustrative Cases. — ^An agree- 
ment lease by which no rent is reserved 
and no premium paid or money advanced is 
not included in the Sehedule to the Stamp 
Act and so does not require a stamp. The 
executant of such a document cannot be 
convicted under sec. 62 (h). 1 Pat.L.J, 366 
=20 C.W.N. 923. There is nothing in the law 
which renders it obligatory to execute a 
cliarterparty in duplicate; * but "when the 
parties think proper to execute it in dupli- 
cate, they commit an offence punishable 
under sec. 01 if they fail to stamp the coun- 
terpart as prescribed in the schedule. (1872- 
92) L.B.B. 623. The mere fact that they 
have intended it to be used merely as a pri- 
vate copy cannot alter its nature or make it 
any less a duplicate or counterpart if it is 
duly signed. (1872-92) L.B.B. 623. Award 
in partition — ^Liability to stamp — ^Signature 
of arbitrator— Offence. Slee 46 A, 54. Sale 
of Court-fee aitamps without licence, if 
offensive. See 4 A. 216 (P.B.). Compro- 

mise petition to Court — ^Necessity for Court- 
fee stamp and not general stamp. 19 Cr.L.J. 
48=42 I.C. 1008=40 A. 19. 

Abetment of offence, — ^The conviction of 
a person, who merely received a promissory 
note executed on plain paper, in his favour, 
of abetment of the offence under sec. 61 is 
bad in law. 1 N.L.B. 163. The mere receipt 
of an unstamped instrument does not con- 
stitute the offence of abetment of the execu- 
tion of the instrument. U.BJBt. 1904 and 
Qr. Stamps, 1 [7 B. 82; 20 A. 440 and XT.B. 
B. (1892-1896) 313, Bef.] 8 A. 18=1885 A. 
W.N. 317. It is not abetment of the execu- 
tion of an unstamped instrument to receive 
it, any more than acceptance of stolen pro- 
perty ii^ abetment of theft. 7 B. 82. The 
act of the person receiving the unstamped 
document may amonnt to abetment of an 
offence under see. 61, and would then be an 
act provided for by any other law for the time 
being in force, hamely the Penal Code, 
and is, therefore, beyond the scope of sec. 
67 of the Act. 23 M. 155=1 Weir 907. 

Sanction of Collector.— The Act does 
not require intention to be proved as a part 
of an offence under it, but in order to pre- 
vent indiscriminate prosecutions it confines 
the power of instituting the prosecutions to 
the Collector, and instructs him to exercise 
it only when it appears to him that the 
offence had been committed with an inten- 
tion to evade payment of the proper duty. 7 
M. 537=1 Weir 899, See also 24 WJt. (Or.) 
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63. Any person required by section 12 to cancel an adhesive stamp, and 
failing to caned such stamp in manner prescribed bv 
Penalty for failure to section, shall be punishable with fine which tiuw 

extend to one hundred rupees. 


for failure 
cancel adhesive stamp. 


Penalty for omission to 64. Any person who, with mtent to defraud the 
comply with provisions of - . 

section 27. , Government,— 

(fl) executes any instrument in which all the facts and circumstances 
required by section 27 to be set forth in such instrument are not fully and truly 
set forth; or 

(b) bdng employed or concerned in or about the preparation of any 
instrument, neglects or .omits fully and truly to set forth therein all such facts 
and circumstances ; or 

(c) does any other act calculated to deprive the Government of any duty 
or penalty under this Act ; 

shall be punishable with fine which may extend to five thousand rupees. 

Penalty for refusal to 

give receipt, and for devices 65, Any person who, — 

to evade duty on receipts. 


1; 12 M. 231=1 Weir 903. Agalxi it is not 
necessary in proceedings under the Act that 
the document should be impounded under 
sec. 33. U.B.R. (1892-1896), Vol. I, p. 313. 

Sues. 62 (h) AND 64 (a).— Where a com- 
plaint is brought under sec. 64 (a) before 
accused can be convicted under sec. 62 (1) 
the Magistrate must direct the attention of 
the accused to the fact that though the com- 
plaint was brought under sec. 64' (o) they 
also stood in jeopardy under sec. 62 (Z»). 
146 1.0. 1056=1933 Lah. 959. The 
offences tmder see. 62 (h) and see. 64 (a\ are 
not respectively minor and major offences 
and it cannot he presumed that a sanction to 
prosecution under sec. 64 (a) is a sonciion by 
implication to a prosecution under sec. 62 
(6). The Collector is required by sec. 43, 
when instituting a prosecution under sec. 62 
(b) to consider whether there has been 


fraud. An express sanction would, no 
doubt, be evidence that he had considered 
the question, 146 I.C. 1055=1933 Lah. 959. 
Secs. 62 and 65 : Passing unstamped 

KECEIFT — ^FAILUBE TO GIVE PROPER RECEIPT 

ON dema3«t>--Katurb OP ora!N<S5. — ^The 
offence under sec. 65 consists in not giving 
■a properly stamped receipt when demanded. 
The offence under sec. 62 (1) consists in pas- 
sing a receipt unstamped whether one is de- 
manded by the payer or not. Hence where 
a person gives an unstamped receipt and re- 
fultes to give a stamped one even after 
demanding for same he commits two offen- 
ces under secs. 62 and 65 in respect of the 
same transaction. 146 I.C. 807=35 BoulL. 

B. 981=1933 Bom. 462. 

Sec. 64: Scope op the Section.— E ssen- 
tials of conviction under the section. 108 I. 

C. 427—29 Cr.L.J, 397; 1 Weir 905. Person 
in whose favour the document is executed is 

^ 1®29 Cr.O. 359= 

1929 C, 723. Each of the entries of receipts 
over Rs.. 20 in a sarJehar left in the hands of 
be stamped as a reedpt. 35 
A. 2^0— IJ- A.L,jr. 309. On this section, see 
1| M. 231=1 Weir 903; 1 Weir%01; 
19 0r.LJ. 515=45 1.0. 275 (0.) (proof of 


fraudulent intent is necessary). See also 108 
I.C. 427=29 Cr.L.J. 397; 13 LX.T. 18; 44 
C. 321=24 C.L.J-. 441 ("Any other Act”, 
meaning of). 

Proof op intent. — ^Por a conviction under 
sec. 64 (a) proof of intent to ddffaud is 
necessary. 146 1.0. 1055=1933 Lah. 959. 

Sec. 64 (b ) : Applicability — ^Author op 

DEED GETTING iT WRITTEN THROUGH ANOTHER 

—Liability.— 01. (5) of sec. 64 does not 
mean that only the person whose hand actu- 
ally writes the offending words with the 
guilty intent comes witldn the mischief of 
the dause; the words of the clause are wide 
enough to readi also and to punish the per- 
son in iuuth responsible for the deed,thou^ 
he writes the deed through the hand of an- 
other. The dause can apply aa wdl as to 
the author of the deed as to the actual scribe. 
I.L.R. (1944) Ear. 246=A.I.B. 1944 Sind 
222 . 

Sec. 64 (o): Creditor obtaining instbu- 

ISMNT NOT DULY STAMPED. — ^Mcrdy receiving 
an unstamped document may not amount to 
an offence, but when a creditor himself in- 
tentionally procures the signing of an im- 
proper entry in 1^ own account booli^ he 
commits a substantive offence under sec. 62, 
and is punishable under sec. 64 (o) which is 
not ejusdem generis with the other sab-sec- 
tions. 1934 Or. 0. 1298=1934 Hag. 261. 

Sec. 65: Conditions to bring an Instbt^ 
ment under sec. 64 .— -See 1884 A.W.N. 164. 
Seig ateo,TJ.B.B. (1892-1896), Vol. I, p. 303 
(execution of instrument of gift or settle- 
ment); 10 A,L.J. 309=35 A. 390 ; 32 A. 171; 
44 0. 321. The failure of the creditor to 
affix such stamp is not ^ offence under sec. 
64. 1884 A.W.N. 164; Where a person nei- 
ther refuses nor neglects to give a receipt, 
nor -with intent to defraud the revenue i^ves 
a T^ipt for less than Us. 20 when he has 
received more, nor with like intent separates 
or divides the money or property paid or 
delivered, he cannot be convicted under sec. 

the (old) Act. 8 M. 11=1 Weir . 902 
(P3.). See dUo 1903 A.W.N. 173. The 
term "receipt” 'plained; 1 Weir 901; 1903 



S. 6gl' TH®.STAaii> Act (JI of 1899). 1303 

(a) being required under section 30 to give a. receipt, refuses or neglects 
to give the same ; .or r* 

(&) with intent to defraud the Government of any duty, upon a payment 
of money or delivery of property exceeding twenty rupees in amount or value, 
gives a receipt for an amount .or value not exceeding twenty rupees, or separates 
or divides the money or property paid or delivered; 
shall be punishable with fine which may extend to one hundred rupees. 

Penalty for not making. 

out policy, or making one 56 . Any person who — 1 

not duly stamped. 

(o) receives, or takes credit for, any premium or consideration for any 
contract of insurance and does not, within one month after receiving, or taking 
credit for, such premium or consideration, make out and execute a duly stamped 
policy of such insurance; or 

(&) makes, executes or delivers out any policy which is not duly stamped, 
or pays or allows in account, or agrees to pay or allow in account, any money 
upon, or in respect of, any such policy; 

shall be punishable with fine which may extend to two hundred rupees. 

67. Any person drawing or executing a bill of exchange ^[payable other- 
wise than on demand] or a policy of marine insurance 
Penalty for not drawing purporting to be drawn or executed in a set of two or 
full number of bills or more and not at the same time drawing or executing 

to^be^in ^t^^^ ^ paper duly stamped the whole number of bills or 

® ^ ' policies of which such bill or policy purports the set 

to consist, shall be punishable with fine which may extend to one thousand rupees. 
Penalty for post-dating 

bills, and for other devices 68. Any person who — 

to defraud the revenue. , ^ , t 

(а) with intent to defraud the Government .of duty, draws, makes or 

issues any bill of exchange or promissory note bearing a date subsequent to that 
on which such bill or note is actually drawn or made ; or 

(б) knowing that such bill .or note has been so post-dated, endorses, trans- 
fers, presents for acceptance or payment, or accepts, pays or receives pa 3 rment 
of, such bill or note, or in any manner negotiates the same; or 

(c) with the like intent, practises or is concerned in any act, contrivpce 
or device not specially provided for by this Act or any other law for the time 

being in force ; ^ . 

shall be punishable with fine which may extend to one thousand rupees. 

Penalty for breach of , v * . ^ 

rule relating to sale of 69. (u) Any person appointed to sell stamps 

stamps and for unauthoris- disobeys any rule made under section 74; and 

ed sale. 

LEG-. BEE. (1897-1901), Vol. I, p. 378. See also 1 

1 Inserted by Act V of 1927, 906: 34 A, 192 (refusal to give a second xe- 

ceipt); 9 A.L.J. 97; 13 LC. 778=13 Cr.L.J. 

Private persons cannot start prosecutions 122 (receipt of money by money order — 
pnder this section. 104 I.C. 108=28 Cr.L.J, Necessity for fresh receipt); 27 0. 324 (as 
780=1927 N, 202. Sanction of Collector is to proof of demand of receipt); 23 B. 54 
indispensable; subsequent sanction cannot (memo, of receipt of money by third person 
validate previously instituted proceedings, requires no stamp); 21 P.B. 1915 (Cr.); 16 
(Tbid.) Such a defect isi not cured by sec.*” Cr-L.!*. 787=31 1.0. 643 =38 P.W.B. 1915 
537 of the Code of Criminal Procedure. (Cr.) (OoUeetor^s sanction is necessary). See 
(Ibid,) Where the liability under a promis- also 9 B. 27. 

sory note was extinguished by the execution Secs., 67 and 68: Scope and Application 
by the debtor of a register^ lease of his op Sections — Illustrative Cases. — 9 M. 
immovable property in favour of the ere- 138 (r.B.). As to essentials of offence 

ditor the cr^itor is not bound under 30 under secs. 68, see 40 LC. 725=21 C.W.N. 
to pass any receipt to the debtor for satis- 758; 1 Weir 907. Intention is essential to 
faction ' of the debts due on the promissory constitute , offence under the section. 16 0. 
note and his conviction under sec. 65 (a) is 432; 23 M. 115; 21 O.W'.N. 758. 
illegal. 1932 N. 172. Sec. 69: Selling Stamps withoot "Licbn- 

Refusing to give RBCBiPT.-^ee TJJB.B. c®.— Cr. Reg. 3 of 1887, The sale of court- 
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. (b) any person not so appointed who sells or offers for sale any stamp 

fother than a one-anna ^or half an anna] adhesive stamp) ; 

ctiall be punishable with imprisonment for a term which may extend to 
six months, or with fine which may extend to five hundred rupees, or with both. 

70 f'l) No prosecution in respect of any .offence pimishable under this 
Act or any Act hereby repealed shall be instituted 
Institution and conduct without the sanction of the Collector or such other 
of prosecutions. nfflo pr as ®[the collecting Government] generally, or 

the Collector specially, authorises in that behalf. 

(2) The Chief Controlling Revenue authority, or any officer generally or 

specially authorised by it in this behalf, may stay any such prosecution or com- 
pound any such offence. ; 

(3) The amount of any such composition shall be recoverable in the man- 
ner provided by section 48. 

71, No Ma^strate other than a Presidency Magistrate or a Magistrate 

whose powers are not less than those of a Magistrate 
Jurisdiction of Magis- of fbe second dass, shall try any offence under tWs 
trates. 

72. Every such .offence committed in respect of any instrument may be 

p. f t ' 1 district or presidency-town in which such 

f ace o na . instrument is found as well as in any district or pre- 

sidency-town in which such offence might be tried under the Code of Criminal 
Procedure for the time being in force. 


THE STANDARDS OF WEIGHT ACT (IX OF 1939). 

[N.B. — See also Weights and Measures of Capacity Act (XXXI of 1871), 
infra.] 

An Act to establish standards of weight throughout British India. 

Whereas it is expedient to establish standards of weight throughout 
British India ; 

It is hereby enacted as follows : — 

Short title, extent aid 1. (1) This Act may be called The Standards 
commencement. OF WEIGHT Act, 1939. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central (jovemment may, 
by notification in the Official Gazette, appoint. 

2 . (1) The unit for weight shall be the standard grain, that is to say, that 
Unit for weight. weight which when midtiplied by 17^ ‘84585 is the 

r- *t. n*- X ■»«■ - vacuo of the iridioplatinum cylinder in the 

Master, Bombay, certified by the Standards Department 
of the British Board of Trade as having a weight of 1799-84585 grains i n vacuo. 

Penal Code. 30 CrX.J. 881=118 1.0. 20ff 
=1929 S. 118. 

‘ Sec. 70;' Sanction of Collector. — ^1883 A. 
W.N. 98. Private persona (sannot start ttie 
^prosecution. 9 A. I. Or. E. 2. 

Sanction — PR osBccfrioN onbeb seos. 30 
ani> 65.— For a prosecution ior an oEence 
under secs. 30 and 65, the sanction of tide 
Collector is indispensable and subsequeat 
according of sanction cannot validate insri* 
tution of Such proceedings irithont sanction 
nor is the defect curable by sec. 537, Cr. P. ' 
Code. (9^ Bom.' 27; 9 Bom. 288; 21 PJt. 1916 
(a.): 37 Cal. 467 BS. on.) 104 LO. 158= 
21=28 CrX.J. * 780=1927 Nag. 


^ ^ ^ . LEG. REF. 

‘ .1 Inserted by Act V of 1906. 

• -2 Substituted for Xocal Oovemment’ 
A.O., 1937.’ . 


by 


fee stamp s - with out licence was no offence 
unto Act XVni of -1869, but was sperially 
made so under sec. 68, Act I of 1879 4 A 
^6 (F.B.). See also 24 M. 319 (thief sdling 
^xnps. stolen by him). Admission of 
son, -.who IS not a licensed vendor that heT at 
the . request of - licensed vendor, made en- 
dorsement on -and entries in sale resister in 

TO offence of a breach of R. iv framed tm- 
to sec» 74; within me^ng .of gee, 107, 
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(2) T&e standard shaU be the only unit from which aU other stand- 
ard weights shall be ascertained. - 

standard weights. weights/J^n^f!! ^ foUdwing standard 

(o) the standard tola, being a weight of 180 standard grain • 

(b) the standard seer, being a weight of 80 standard tolas or 14400 stand- 
ard grains; ’ 

(c) the standard maund, being a weight of 40 standard seers* 

(d) the stan^rd pound, being a weight of 7,000 standard grains • 

(e) the standard ounce, being one-sixteenth part of the weight of a stand- 
ard pound ; 

(f) the standard hundredweight, being a weight of 112 standard pounds* 

(g) the standard ton, being a weight of 2*240 standard pounds 

(2) No weight other than the weights set forth in sub-section (1) and 
integral multiples or sub-multiples of any such weight shall be used as a Wd- 
ard weight. 

4 . (1) The Central Gkivemment shall cause to be prepared one set of such 
Sfets of standard weights. the Standard weights specified in sub-section (1) 

of section 3 or multiples or sub-multiples thereof as 
the Central Government may consider expedient, and shall cause each weight of 
such set to be authenticated as having been ascertained from the standard grain 
and shall deposit the set in such custody as the Central Government may think 
fltl. 

(2) The Central Government shall cause similar sets of weights, similar- 
ly authenticated, to be prepared, and shall supply one set to each Provincial 
(Government. 


(3) The Central Government shall cause similar sets of weights, simi- 
larly authenticated, to be prepared and shall supply one set to the (Government 
of any Indian State, or foreign settlement situated in India which applies for it 
and pays the price fixed by the Central Government. 

8. (1) The Central Government may, by notification in the OfHieial 

Bnles. Gazette, make rules for carrying into effect the pro- 

visions of this Act. 

(2) Without prejudice to the generality of the foregoing power, rules 
made under this section may regulate — 

(a) the preparation of the sets of standard weights referred to in 
section 4; 


(5) the custody of the set of sudi weights which is to be maintained 
by the Central Government and the periodical verification and ad justn^t there- 
of; 

(c) the periodical verification and adjustment of the sets of standard 
weights supplied to Provincial and other Governments. 

B. . The Indian Weights and Measures of Capacity Act, 1871, in so far 
• as it relates to the establishment of standards’ of 

^ * weight, is hereby repealed. 


THE STATE PRISONERS ACT (XXXIV OP 1850.)i 


Year. 


Short Title. | 

Amendment. 

1850 

XXXIV* 

. ! 

The State Prisoners Act, 

Repealed in part, Act XII of z 891 ; Supple- 



1850. 

mented, III of 1858. 


LEG. REF. 1850. ** Bee tlie Indiaii Short TiUwAct, 1887 

iflhort title, **The State Friaonete Ae^ (AIV of 1897). 

Ca. C M.-I— 164 
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" [23rd Hitflfus#, 1850. 

An Acf for the letter Custody of State Prisoners. 

Omitted ly the Government of India {Adaptation of Indian 
Laws) Order, 1937. 

HI. 


Persons to uriiom war* 
rants of commitment may 
be addressed and effect of 
warrants of commitment. 


(1) The warrant of commitment of any State prisoner, under tiie 
Bengal State Prisoners Regulation, 1818, may, if it 
is issued by virtue of the powers conferred by that 
Regulation on the Central Government, be directed 
to the commandant of any fortress, or the officer in 
charge of any jail or place, anywhere in any Govem- 
nor’s Province or Chief Commissioner's Province and may, if it is issued by 
virtue of the powers conferred by that Regulation on Provincial Governments, 
be directed to the commandant of any fortress, or the officer in charge of any 
jaSl or place, anywhere within the Province in question ; but any such warrant 
issued under that Regulation, whatever the powers by virtue of which it is 
issued, shall be sufficient authority for the arrest of the State prisoner anywhere 
in any Governor’s Province or Chief Commissioner’s Province and for his deten- 
tion until he can be handed over to the commandant or officer to whom the 
warrant is directed, or dealt with in accordance with sub-section (1) of section 
five of the State Prisoners Act, 1858: 

Provided that a State prisoner shall not be arrested under a warrant 
issued by virtue of the powers conferred by the said Regulation on Provincial 
Governments, except with the consent of the Government of the Province in 
which he is arrested. 

(3). This section applies throughout British India (including Berar).] 
2. [Begvlation III of 1818 esctended]. Bep. ly the A.O. 

8. [Oon/inemeTif of State prisoners legalized.] Bep. ly the Amending 
Act, 1891 {XII of 1891) . 


LEG. REF. 

1 Substituted by A,0., 1937. 


Bi&oxTLATXON 111 07 1818 (Bom.) was ap- 
plicable only to natives and those subjects 
to the jurisdiction of the Provincial Courts. 
It was passed under 37 Geo. in C. 142, 
sec. 28 to 13 Geo. Ill, 0. 63, see. 36. It 
was passed by a legislative authority full 
power in that behalf. Considering the cir- 
cumstances under which it was enacted, Act 
ni of 1858, which extended the effect of that 
Begulation to Calcutta Y^as not ultra vires, 6 
BJj.B. 392. The regulation provides that the 
Governor-General may place an individual un- 
der restraint as a state prisoner where the 
reasons stated in the preamble seem to him 
to require it. 14 C.W.N-. 713 (730); 6 I. 
C. 81. The reasons of State there set out 
embrace amongst others the security of the 
Bominions from internal commotion, 
^id.) And this may be done even though 
ttero 18 gromid for judicial proceadiiigs when 
“e not adapted to the na- 
reasons 

w not advisable or improper. A 

£re SSdiS' ^ftissa, and 

prescnbed by Beg. m ol, 1818 . S 


such arrest and detainer were not acts of 
state, but matters organizable by a mofnsnl 
Court. 6 Beng.L.B. 382. Assuming the 
power of the Judge of the High Court to 
issue a writ in habeas corpus and assuming 
the right of appeal against an order refos- 
ing to such writ, held, that as it appeared, 
that the prisoner was in custody under a war- 
rant in the form prescribed by Beg. HI of 
1818 the detention was legal. The detention 
to be legal, need only be covered by an actu- 
ally existing warrant of the Governor-Gene- 
ral in Council in the form prescribed, with- 
out regard to the lawfi^ess of the arrest. 
6 Beng.L.B. 459. -The Governor-General in 
issuing a warrant of commitment dnder Beg. 
Ill of 1818 does not in any way act judicial- 
ly or as a Court of justice, nor is he to be 
considered as having adjudicated that the 
person placed under personid restraint had 
been guil^ of some speciffc offence. The 
proceeding is not in the nature of the con- 
viction of the person placed under restraint; 
therefore^ the person so plg,ced under restraint 
cannot in any future proceeding taken 
a^ajnst him, plead that he has' been sdready 
med, convicted, and punished. 9 Beng.L.B 
36. For power to remove a State prisoner 
to toy other place of confinement in British 
Mia, Act ni of 1858, see. 5. On this 
.ssctMdi, ^ Ig Boa, at pp. .64P-6M.- 


S. e] The State-Pmsoners Act' (III as 1858). 
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Year. 

No. 

Short title. 

Amendment. 

1858 

Ill 

The State Prisoners Act, 
1858. 

Repeakd in Part, XIV of 1870 : XII of 
1891. ' 


[23n2 Jamary, 1858. 

An Act to amend the Law relating to the arrest and detention of State 

Prisoners. 

[Pteamble.l Omitted ly the Government of India (Adaptation of Indian 
Laws) Order, 1937. 


1. . Beped of part of Section 1, dame first of Bombay Regulation XXY 
of 1827.] Bep. by the BepeaUng Act, 1870 {XIV of 1870) . ' 

2. \Beg\dations as to arrest and confinement of State Prisoners in force 
within Presidency-towns.] Bep. by A. 0. 


Persons to wliom war< 
rants of commitments may 
be atddressed and effect of 
warrant of commitment. 


*[S. The provisions of section one of the State Prisoners Act, 1850 (which 
relate to the persons to whom warrants of commit- 
ment nnder the Bengal State Prisoners Regulation, 
1818, may be address^, and the effect of such 
warrants) shall apply in relation to warrants of com- 
mitment under Regulation II, 1819, of. the Madras 
Code, and Regulation XXV of 1827, of the Bombay Cbde, as they apply in rela- 
tion to warrants of commitment issued under the Bengal State Prisoners 
Regulation, 1818, by virtue of the powers conferred thereby on Provincial 
Governments. 

A [Arrests, eto.^ made before the passing of this Act legaUeed.] Bep. by 
the Amending Act, 1891 (XII of 1891) . ' 


*[5. (1) A State prisoner who is or is to be confined in any Province under 
. . the provisions of any of the said Relations for 

reasons connected wia the maintenance of .public . 
to another Province. ®rder therein may, by arrangemmit between the 

Provincial Governments concerned, be transferred to 
or, as the ease may be, retained in another Province and confined in that other 
Province in accordance with that one of the said Regulations which is in force 
in that other Province in all respects as if reasons connected with the mainten- 
ance of public order in that other Province required his confltnement therein. 

(2) Nothing in this section shall be construed as limiting the power of 
the Central Government to transfer State prisoners from one place of confine- 
ment in a Governor’s Province or a Chief Commissioner’s Province to another 
place of confinement in that or any other Province, or the power of a Provin- . 
cial Government to transfer State prisoners from one place of confinement in 
the Province to anotiier place of confinement in the Province.] 

y , ■ *.[6. This Act extends to the whole of British 

‘ India (including Berar).] 


LEG. REF. (3ncv of 1897) . 

.ifiOiOTt title "The State Prisoners Aet^ sSees. 3 and 5 substitnted by A.O., 19S7. 

1858." See tiie Indian ^ort Tiles Aot, 1897 >Sec. 6 inserted by A.'O., 1987. 


3 The Criminai, Court Manual. [S. i 

THE BENGAL STATE-PRISONERS REGULATION (III OF 1818 


Year. 

No. 

1 

1 Short title. 

1 

Where in force. 

Effect of Subsequoit 
Legislation. 

z 8 i 8 

III 

The Bengal State 
Prisoners Regula- 
tion, i 8 i 8 . 

Punjab and North-Wesl 
Frontier Province. 

Repealed in part XVI of 1874 . 

„ „ Act I of 1903 . 

Amended Act XXXIV of 1850 , 
„ Act XII of 1891 . 


[7#A April, 1818. 

A Begudation for the eonfmement of State-prisoners. 

1. Whereas reasoits of State, embracing the due maiuteuance of the 

alliances formed by the British ■ Government with 
fore^ powers, the preservation of tranquillity in 
territories of Native Prinees entitled to its protection and the security of the 
British dominions from foreign hostility and from internal commotion, occa- 
sionally render it necessary to place under a personal restraint individuals against 
whom there may not be sufficient ground to institute any judicial proceeding, 
or when such proceeding may not be adopted to the nature of the case, or may 
for other reasons be unadvisable or improper ; and whereas it is fit that, in 
every case of the_ nature herein referred to, the determination to be taken 
^ould proceed immediately from the authority of the ■* [Government] ; and 
whereas the ends of justice require that, when it may be determined that any 
person sh^- be placed under personal restraint, otherwise than in pursuance of 
some judicial proceeding, the grounds of such determination should from time 
to time come under revision, and the person affected thereby should at all times 
be allowed freely to bring to the notice of the *[^vemment] all circumstances 
relating either to the supposed grounds of such determination, or to the manner 
in which it may be executed ; and whereas the ends of justice also require that 
due att^tion be paid to the health of every State-prisoner confined under Ihis 
Regulation, and that suitable provision be made for his support according to his 
rank in life, and to his own wants and those of his family; and whereas 
the reasons above declared sometimes render it necessary that the estates 
and lands of zamindars, taluqdars and others *[ * • . • • 

* * * ] should be attached and placed under the tem- 

porary management of the Revenue-authorities without having recourse to any 
judicial proeeedii^ ; mid whereas it is desirable to make such legal provisions as 
may secure &om injury the just rights and interests of individuals • whose 
estates may be so attached under the direct authority of Government: *[it is 
hereby enacted as follows : — ] 

2. First.. When the reasons stated in the preamble oif this Regulation 


LEG. REF. 

1 Short title, “the Bengal State Pruoners 
Begolation, 1818**, tee the AmmSing Act fV 
of 1897). V.I, 

The whole of Begnlatioii HI of .1818 was 
oeclarod to be in force in the Ptmial) by tiie 
^iab ^WB A*t (IV of 1872), sec. 3 and 
appUcation to the 
Province, see sec. 4 
T Prontter Province Law 

and Jnst^ Begnlation (Vn of 1901), 4n/ra. 

‘OoveraorGeneial in 
by A.O., 1937. 

aOnutted by ibUt, 


^Substituted by A.O., 1937. 

SeO. 2: NatUBE' 07 PBOCEEDmOS T7NDXB 
THE Beotjilatioit. — ^The Q-ovemor-GoiieTal in 
Council in issuing a warrant of commitment 
under- Begulation IH of 1818, jdoes not in any 
way act judicially or as a Court of Jusliee,. 
nor is he to be consid 6 re.d as haTihg adjudi- 
cated that the person placed under personal 
restraint, had been giidlty of some specrfto 
offence. The proceeding is not in the na- 
ture of the conviction of the person placed 
under restraint; therefore, the person so plac- 
ed under reatraint, cannot, in any future pro- 
eeeffing taken -against him, plaad that helKi 
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perBons xai&x restramt as 
State prisoners. 


ProMediwt for plaeiBg. ^ the Government] to r^uire an 

Proceeding p s individual should be placed under the personal res- 
traint, without any immediate view to ulterior 
proceedings of a judicial nature, *[a warrant of 
conuttitment shall be issued by the Government] to the officer in whose custody 
such person is to be placed: 

^Second . — The warrant of commitment shall be in that one of the 

•Porm of varraat. foms Mt out in the Appendix to this Regulation 

which IS appropriate to the case.] 

»[7’/i«rd.— The warrant of commitment shall, in relation to a person to he 

Authoritv of vrarrimt. cmfined for r^o^ connected with defence, external 
^ ^ , . . affairs or the discharge of the functions of the Crown 

in its relations with Indian States, he sufficient authority for his detention in 
any fortress, jaU or other pla^ in any Governor’s Province or Chief Commis- 
sioner’s Province, and in relation to any person to be confined for reasons com- 
neeted with the maintenance of public order in a Piuvince shall be sufficient 
authority for his detention in any fortress, .jail or other place in that Province.] 

3. Every officer in whose custody any State prisoner may be placed shall, 
/vu January, and first of July of each year, 

> report to ft; •[• • /• • 


mit periodical reports. 


*] on the conduct, the health and the comfort of such 
state prisoner, in order that the ^ [Government] may 

x; lJ _ n 1 


determine whether the order for his detention sshall continue in force or shall be 
modified. 

4. Mnt. — ^When any State prisoner is in the custody of a Zila *[• * *], 
Magistrate, the Judges ^[* * •] are to visit such 
' of^S^^ty state-prisoner on the pceasion of the periodical ses- 

by whom to be idsitecL sions, and they are to issue any orders concerning the 

treatment of the State prisoner which may appear to 
them advisable, provided they be not inconsistent with the orders of the * [Gov- 
ernment] issued on that head. 

Second- — When any State prisoner is placed in the custody of any public 
officer not being a Zila * *] Magistrate, the 

, State^prisone^s in cns- ^[Government] wiU instruct either the Zila ®[* * *] 

Magistrate, or the Judge 7[# # ♦ #] or any other 
^visit^ ^ public officer, not being the person in whose custody 

the prisoner may be placed, to visit such prisoner at 
stated periods, and to submit a report to Government regarding the health and 
treatment of such prisoner. 

6: The officer in whose custody any State prisoner may be placed is to 
forward, with such observations as may appear 

Bepresentations by State- j^ecessary, every representation which such state 
piisoneTs to be submitted froin. time to time be desirous of sub- 

to Government. mit ting to the ^Government]. 

LEG. REF.^ ^ 

1 Substituted fox the words ^may seem to 
the Govemox-General in Council by A.O., 

1937. 

2 Substituted for the words ^ a warrant of 
coxomitment 'undwr the authority of the Gov- 
ernor-General in Council, and under the hand 
of the Chief Secretary, or of one of the 
Secretaries to Government, shall be issued' 
by iWd. 

a Substituted for the original second and 
third .paragraphs by ihid, 

Substitated for words * Governor- 

General in Oouncn’ by ibid. . , 


6 The words ^through the Secretary to 
Government in the Political Department 
omitted by ibid, 

eThe words ‘‘or City" in sec. i wenre re- 
pealed by the Repealing and Amending Act 
(I of 1903) . • ^ ^ ^ 

7 The words "of Circuit" were repealed by 
the Repealing Act (XVI of 1874) . 

been already tried, convicted and punished ► 
9 Beng.L.R. 36. See also 14 C.W.N. 713 
(730)'=6 I.O. 81. On this section, see also 
18 B. 636 at pp. 6^-654. 



The Cbimi9»al Gouilt Manual. > 


1310 


[S. 6 


6. Ereiy officer in whose custody any State prisoner may be placed 

_ . , _ .as soon after taking snch prisoner into his custody as 

reSttg ctniiiSS^! pacticahle, -report to the M^vemment] 

of piSers. whether the degree of confinement to which he may 

be subjected appears liable to injure his health, and 
whether the allowance fixed for his support be adequate to the supply of his 
own wants and those of his family, according to their rank in life. 

7. Every officer in whose custody any State prisoner may be placed abn H 

, . „ . „ take care lhat the allowance fix for .the support of 

anM^OT^ro^t is appropriated to that 

™ ‘ object. 

*[7-A. (1) Where a person is, or is to be, confined in a Gtovemor’s Pro- 

T.. . . ..... X. ..X under this Regulation for reasons connected 

I? defence, external affairs or the discharge of the 
Md pSS fnuctions of the Crown in its relations with Indian 

States,- the warrant of commitment, and any orders 
as to his release or the place of his detention shall be issued by the Central 
Government, and the amount of the allowance to be fixed for his support ahAll 
be fixed by the Central Government and shall be paid by the Central Govern- 
ment to, and applied by, the Provincial Government; and all reports and repre- 
sentations to be made under the foregoug provisions of this Regulation shall be 
submitted and forwarded both to the Central Government and the Provindal 
Government. 


(2) Subject as aforesaid, all things to be done by or to the Gh)vemment 
HI relation to any persons confined or to be confined under this Regulation shall 
be done by or to the Provincial Government. 

(3) Reference in the preceding sections of this Regulation to the Gov- 
ernment shall be construed in accordance with the foregoing provisions of this 
section. 


(4) No Government shall, in relation to any person confined or to be 
confined for reasons of State connected with the discharge of the functions of 
the Crown in its relations with Indian States, act otl^rwise than with ^e con- 
currence of the Crown Representative.] 

8. [ApplicabiUty of sections 3-7 to persons now confimd as State priso- 
n&rs.l Bep. by the RepeoZing -dot, 1874 {XYI of 1874). 


1 Sulistituted for ‘ Gk>yemor-Genexal 
CotmcU' by A.O., 1937. 

2 See. 7-A inserted by A.O.^ 1937. 


m 


PowsEb or IlimiAN LxGisiiA.Tt7BE.---Begula- 
tion ni of 1813 was applicable only to na- 
tires and those subject to the jurisdiction of 
the Provincial Courts. It was passed under 
37 Geo. Ill, c. 142, sec. 28, not 13 Geo. m, 
c. 63, sec. 36, It was passed by a legis- 
lative authority having full power in that be- 
half, Considering the circumstances irnriAT 
which it was enacted, Act HI of 1858, which 
mended the effect of that Begulation to 
Oaleutta, was not ttltro 6 Benir.L.B. 

892; 14 O.W.N. 713 (730) . 

JuMSMCTioiir or High CouaT-.— A Maho- 
medan subj^t to the Crown was arrested in 
CMcufta, taken into the mofnssil, and there 
d€ftalned m jail, under a warrant of the 
Governor-General in OouncU in the ’ form 
prescribed by Begulation in of 1818. MeU 
that such arrest and detainer were not acta 
01 btat€^ but matters cognuabb by a Musi* 


cipal Court. 6 Beng.L.B, 392. Assuming 
the Power of the Judge of the High Court to 
issue a writ of habeas corpus, and assuming 
the right of appeal against an order refusing 
such writ, held, that luw it appeared, that the 
prisoner was in custody under a warrant in 
the form prescribed by Begulation III of 
1818, the deteutiou was legal. The detention, 
to be legal, need only be covered by an 
actually eEsisting warrant of the Governor- 
General in Council in the form prescribed, 
without regard to the lawfulness of the 
arrm. The Begulation is not confined to 
prisoners of war or foreigners held in con- 
finement for 'political’ reasons. 6 Beng.L. 
B. 459. 

Siscs. 6 AKD 7. — ^Pensions and allowances 
under this Begulation bear no analogy to 
maintenance award to widows under TTindn 
r*aw. 50 Mad. 71b=1927 Mad. 604=52 M. 
M.L.J. 622. The allowance 'granted to 
the Bx-Maharaja of Poona is a political pen- 
sion restricted iu its enjoymeut to the owner 
personally and its transfer is not valid. 
(IWd) 
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9. Whenever the /[Provincial Government], for the reasons declared in 

4 . -f hv preamble to this Regtilation, shall judge it neces- 

saiy to attach the estates or lands of any eamindar, 
out dedsion of Oourt. jagirdar, talugdar, or other person, without any pre- 

vious decision of a Court of Justice, or other judicial 
proceeding, the gi’ounds on which Eesolution of Government may have been 
adopted, and such other information connected with the ease as may appear 
essential, shall be communicated, *[ • * • ], to the Judge 

and Magistrate of the district in which the lands Ojf estates may be situated, 
sfand] «[***] to the 8 adar Diwawi Adalat and Nigamat Adalat. 

10. FirsH . — The lands or estates which may be so temporarily attached 

of attaeiied the management of the officers of 

estates.* Government in the Revenue Department; and the 

collections shall be made and adjudged on the same 
principles as those of other estates held under khas management. 

Secotid . — Such lands or estates shall not be liable to be sold in execution 
Attached lands not liable oj ^ee^ees of the Ci^^ Courte, or for the re^tion 
to sale in o*" otherwise, durmg the period in which they 

may be so held under attachment. 

Third . — In the cases mentbned in the preceding clause the Government 
to arxansfo arrangement as may be fair and 

for Mtisfaction of decrees, equitable for the satisfaction of the decrees of the 

Civil Courts. 

11". 'Whenever the ® [Provincial Government] shall be of opinion that the 
circumstances which rendered the attachment of such 
estate necessary have ceased to operate, and that 'the 
management of the estate can be committed to the 
hands of the proprietor without public hazard or 
inconvenience, the Revenue authorities wiU be directed 
to release the estate from attachment, to adjust the accounts of the collec- 
tions during the period in which they may have been superintended by the 
Officers of Government, and to .pay over to the proprietor the profits from the 
estate which may have accumulated during the attachment. 

This Regulation, so far as it relates to the confinement of persons 
for reasons connected with defence, external affiairs 
and the discharge of the functions of the Crown in its 
relations with the Indian States, extends to the whole of all the Governor’s 
Provinces and Chief Commissioners Provinces and so far as relates to order 
matters, extend to act those provinces except Madras, Bombay and Sind.] 


Buies as to cases where 
Govenuxieiit orders re- 
lease of estate from 
attachment. 


«[ 12 . 

Extent. 


• [APPENDIX.] 

Forms of Commitment 

Fomt of commitment for reasom eonnccied wiek^ defence, external affairs, cr the discharge of the 
functions of the Crown in its relations with Indian States. 

To the {hre insert the officer's designition). 

Whereas the [Governor-General in Council] [Governor-General] {omit the inappropriate words) 
for good and sufficient reasons, being reasons connected with [defence external affairs and the 
discharge of the functions of the Grown in its relations with Indian States] {omit anj inappropriafe 
words), has seen fit to determine that {here insert the State prisoner's name) shall be place<J under per- 
sonal restraint at {here insert ike mme ofthepla^e\ you are hereby required and commanded in pur- 

LEG. BEE. Sch. II. 

1 Substituted for tre words 'Governor- 4 The words *'to the Provincial Court of 
General in Council’ by A.O., 1937'. Appeal and Circuit and” were repealed by 

a The words ‘under the hand of one of the Repealing Act (XVI of 1874). 
the Secretaries to Government’ omitted by s Substituted by A.O., 1937. 
ftid * 6 Sec. 12 -and Appendix inserted by A.O., 

3 The word “and” was inserted by the 1937, Sch. XIV. 

Bepealing and Amending Act (XSl of 1891), 
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suance of that determination to receive the person above named into your custody and to deal 
with him in accordance with the orders of the Government and the provisions of the Bengal 
State Prisoners Regulation, 18x8. 

Form of Commitment in Other Cases* 

To the (here insert officer's desigmtion.) . 

Where the [Governor] [Grovernor-General in Council] [Governor-General] (omi/ the inappro^ 
priate words) for good and sufficient reasons being reasons connected with the maintenance of the 
public order, has seen fit to determine that {here insert ike name of the place) you are hereby requir- 
ed and commanded, in pursuance of that determination, to receive the person above named into 
your custody, and to deal with fiim in conformity with the orders of the Government and the pro- 
visions of the Bengal State Prisoners Regulation, 1818. 


Preamble. 


TjlE MADRAS STATE-PEISONEES REGULATION (H OP 1819). 
[Bep. in part by Acts, XVI of 1874; and XII of 1876.] 

A RegulaMon for the confinement of State Prisoners. 

Wbeseas ^[reasons connected with the maintenance of Public order in 
the Province] occasionally render it necessary to place 
under personal restraint individuals against whom 
there may not be sufiScient ground to institute any judicial proceeding, or when 
such proceeding may not be adopted to the nature of the case, or may for other 
reasons be inadvisable or improper; and whereas it is fit that, in eveiy case of 
the ^tore herein referred to, the determination to be taken should proceed im- 
mediately from the authority of the Provincial Government; and whereas the 
ends of justice require that, when it may be determined that any person shdl be 
placed xmder personal restraint otheiwise than in pursuance of some judicial 
proceeding, the grounds of such determination should from time to lame .come 
under revision and the person affected thereby should at all times be allowed 
freely to bring to the notice of the Provincial GK)vernment all circumstances *re- 
latmg either to the supposed grounds of such determination or to the manner in 
which it may be executed; and whereas the ends of justice also require that due 
attention he paid to the health of every State prisoner confined under this Emu- 
lation, and that suitable provision be made for his support, according to his rank 
in life and to his own wants and those of his family ; and whereas the ^ [reasons 
of State] sometimes render it necessary that the estates and lands of zamindars, 
taluqdars and others ®[ • * • * 1 dicrald he 

attached and placed under the temporary management of the Revenue authori- 
ties, without having recourse to ^y judicial proceeding; and whereas it is 
desirable to make such le^ provisions as may secure from injury the just 
rights and interests of individuals whose estates may be so attached under the 
direct authority of Government; ^[it is hereby enacted as follows] : — 

2. First . — When ® [reasons connected with the maintenance of Public 

Procedure ia placing per- “ the Province] w seem to the Pwvmdd 

sona xMtrtdjrt ^ as Government to require that an mdividual should he 

State priaoserB. placed under personal restraint, without any immedi- 

ate view to ulterior proceediims of a judicial nature, a 
warrant of commitment ^ [shall be issued by the Provincial Government] to tie 
officer in whose custody such person is to he placed. 


Form of warrant. 


Waritmt to be authoiitjr 
for detemtioxL of State pri- 
soner. 


Second . — ^The warrant of commitment shall he 
aceordiim to the form prescribed in the Appendix to 
this Regulation. 

Third . — ^The warrant of commitment shall be 
sufficient authority for the detention of any State 
prisoner in any fortress, jail or other place within 
the ®[Proviace]. 


LBQ. WSOf^. 

* Sabatttated liy A.O., 1M7. 


a Omitted Iqr ibid. 
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3. Every ofiScer in whose custody any State prisoner may be placed shall, 

hayine enstody of 0^ Janua^ and first of July of each year 

piisonOT^o report to a report to -^e Provincial Government * 

Governmeat. 1 . » * *]» the eondnct, the 

health the comfort of such State prisoner, in 
order that the Provincial Government may determine whetW the orders for 
his detention shall continue in force or shall be modified. 

4 . [State prisoners to le periodicaMy oistfad.] Bepealed ly Act XFI of 
1874. 

6 . The ofiScer in whose custody any State prisoner may be placed is to 
T> 1 ,-ir statp forward, with such observations as may appear neces- 

nriso^B to bo submitted representation which such State prisoner 

to Government. “^7 fro™, time to time be desirous of submitting to 

the Provincial Government. 

6. Every officer in whose custody any State prisoner may be placed nbaii^ 

as soon after taiing such prisoner into his custody as 
w* practicable, report to the Provincial Govem- 

ment whether the degree of confinement to which he 
may be subjected appears liable to injure his health, 
and whether the allowance fixed for his support be adequate to the supply of his 
own wants and those of his family according to their rank in life. 

7. Every officer in whose custody any State prisoner may be placed shall 
illowanee to be appro- take care that the allowance fitxed for Ihe support 

priated for support of State of such State prisoner is duly appropriated to that 
piiBoncvs. object. 

8. [Foreffoing provisions made appUcalU to persons cdready confmed as 
State prisoners.] Bepealed "by Act XII of 1876. 

9 . ‘Whenever the Provincial Government for * [reasons of State] wball judge 
it necessary to attach the estates or lands of any 
zamiudar, jagirdar, taluqdar or other person,- without 
any previous decision of a Court of Justice or other 
judicial proceeding, the grounds on which the resolu- 
tion of Government may have been adopted, and such 

other information connected with the case as may appear essential, diall be 
communicated, *-[ • # • • # ]to -the Judge 

of the district in which the lands or estates may be situated *[• * •] and 
to the Sadr and Paujdari Adalat. 

10. First, — ^The lands or estates which may be so temporarily attached 

shall be held under the management of the officers of 
^nagement of sttaoued Qovernment in the Revenue Department, and the 

collectioim shall be made and adjusted on the same 
pidneiples as those of other estates held under khas management. 

fi^acond.-^uch It^ds or estates shall not be liable to be sold in execution 
of decrees of the Civil Courts or for the realisation 
of fines or otherwise, during the period in which they 
may be so hdd under attachment. 

Third. — ^In the cases mentioned in the preceding clause the Government 
-will make such arrangement as may be fair and eqmt- 
able for the satisEaction of the decrees of the Civil 
Courts. 

11. "Whenever the Provincial Government shall be of opinion that the 
circumstances which rendered the attachment of such 

Procedmb -whan Govern- ggtate necessary have ceased to operate, ^d that the 

management of the estate can be comnutted to Ihe 
hands of the proprietor without public hazard or 


Attachment of estates by 
orders of Government wben 
to be communicated to 
Court. 


Not liable to be sold wbUe 
under attachment. 


Satisfaction of decrees of 
Courts. 


meat rdeases estate 
attachment. 


from 


LEG. BEF. 

1 Omitted by ibid, 

3 Substituted by A.O*, 1937. 
CR.C M,.l— 165 


e Omitted by ibid, 

4 Omitted by Act XII of 1876. 
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ineonvemenee, the Revenue authorities Tvill be directed to release the estate from 
attachment, to adjust the accounts of the collections during the period in frhi^ 
they may have been superintended by the officers of Government, and to pay 
over to the proprietor the profits, from the estate which may have accumulated 
during the attachment. 

Regulation extends to the whole of 
the Province of Madras.] 

APPENDIX. 

Form of Warrant of Commitment, 

To the (here insert the qffieet^s designation). 

Whereas the Governor sf * ♦ ] for good and sufficient, reasons, has seen fit to deter- 
mine that (here insert the State prisoner's name) shall be placed under personal restraint at (here insert 
the name of the place), you are hereby required and commanded, in pursuance of that determination 
to receive the person above-named into your custody, and to deal with him in conformity to the 
orders of the Governor *[ * • 1 and Ihe provisions of Regulation II of i8iq. 

^[ * * * * ] 

THE TEA DISTEICfTS EMIGB&NT LABOUR ACT (XXII OP 1932). 

CONTENTS, 


CHAPTEB I. 

Pbeukxnaby. 

Sections. 

1. Bhort tdtley extent and commence- 
ment. 

2. Definitions. 

3. Appointment and stains of Gontrol- 
letr and Deputy- Controllers. 

Powers of the Controller. 

5. DmigraiLt Labour Cess. 

6. Power to make rules for ihe eoUee* 
tion of the Emigrant Labour Cess. 

CHAPTEB n. 

Bepatbiakion. 

7. Geiieral right of repatriation after 
ifiree years in Assam, 

8. Bight to repatriation on dismissal. 

9. Bights of repatriation of family of 
deceased emigrant labourer. 

10* Bight to apply for repatriation in 
certain circumstances. 

11. Power of Criminal Courts to order 
repatriation i 

12. Incidents of the right of repatria- 
tion. 

13. The diachazge of am emrioyer's duty 
to repatriate. 

14. Postponement, waiver and forfeiture 
of the right. 

' 15., Power of the Controller to enforce 
the provisions of this Chapter. 

CHAPTEB III. 

.CoxmbOLUED Emigration Areas, 

Power to declare controlled emigra- 
tion areas. * ® 

17. Power to grant licences to loeal for- 
warding agents. 

. ’18. Remits in controlled emigration 
ar^B to be sent to forwarding agents^ de- 
pots. 

19. AMoaied. emigrants to be forwarded 
forwardii* agemte ^ p«,- 

Mamtenaace of, depots along pres- 


BEP., - 

^Sec. 12 inserted by A.O,, 1937, 


Sections. 
cxibed routes. 

21. Power of Central Government' to 
make rules. 

22. Inspection of depots, vessels 
vehicles. 

23. Action wWe proper arrangement 
not made for assisted emigrants. 

24. Cancellation of licences. 

25. Penalty for illicit abetment of emi- 
gration. 

CHAPTEB rv. 

Bestmoted 'Becrttitingi Areas. 

26. Power to declare restricted recrtdt- 
ing areas. 

27. Grant of licemces to recruiters. 

28. Grant of certificates to garden- 
sardars , • 

^ 29. Cancellation and suspension of rec^ 
miter t licence. 

30. Cancellation of garden-sardar’s cer- 
tificate. * 

31. Penalty for illicit recruitment. 

CHAPTEB V. 

SOTFLEMENTAIi. 

32. Prohibition of the recruitment of 
chidren. 

33. Power to detain and return sick per- 
sons. 

34. Power to return person improperiy 

recruited. f / 

35. Power to enforce the provisions of 
sections 33 and 34. 

36. Magistrates and medical officers who 
may exercise the powers of Ike Controlte, 

37. Power of Central Government to 
make mles. 

38. Powers to extend- the scope of the 
Act. 

39. Saving for acts done in good faith 
nnder the Act. . 

40. ' Bar of jurisdiction of Civil ' Courts. 

41. [Bcpealed.] 

Thb 


a Omitted by ibid. 
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[^ep. m part hy Act XX of 1937.] 

. [8th October, 1982. 

An Act to amend the law relatmg to emigrant labourers in the tea districts of 
Assam. 

W^HEBESAS it is expedient to Emend the Iew relEting to emigTEnt lEbonrers 
in the tea districts of Assam; it is hereby enacted as follows; — 

CHAPTBE I. 

Pbeliminabt. 

Short title, extent and 1. ( 1 ) This Act may be called The Tea Dk- 
eommeneement. TBICTS EMIGRANT Labotjb Act, 1932. 

(2) It extends to the whole of British India, including the Sonthal Par- 

ganas. 

(3) It shall come into force on such date as the Central Government 
may, by fiotifleation in the Official Gazette, appoint. 

Defini^ons. ^ this .Act, unless there is anything repug- 

nant in the subject or context, — 

{a) ''tea district” means any of the following districts in the Province of 
Assam, namely, — 

- Lahhimpur, Sibsagar, Nowgong, Darrang, Kamrup, Goalpara, Caehar 
and Sylhet, and the Balipara Frontier Tract; 

(b) "tea estate” means an estate, situated in the tea districts, any part of 
which is used or is intended to be used' for the cultivation or manufacture of 
tea or for any purpose connoted therewith; 

(c) "recruiting Province” means any Province other than Assam; 

(d) "adult” means a person who has completed Us sixteenth year, and, 
"child” means a person who is not an adult; 

(«) a “labourer” means an adult working on wages not exceeding fifty 
rupees a month, but does not include a clerk or domestic servant, or a mechanic,- 
carpenter, mason, bricklayer or other artisan; 

(/) an "assisted emigrant” means an adult who, after the commencement 
of this Act, has left his home in any recruiting Province or. in any Indian State, 
is proceeding through any part of British India to any place in Assam to work 
as a labourer on a tea estate, and has received assistance from any person, 

but does not include any person who at any time within the two preced- 
ing years has worked as a labourer on a tea estate; 

(p) "assistance” means the gift or offer of any money, goods or tidtet 
Anti tlin g to Conveyance to any person as an inducement to such person to pro- 
ceed to Assam to work as a labourer on a tea estate, and “assisted” and "with 
assistance” when used with reference to any person mean that such person has 
received assistance ; 

(k) an "emigrant labourer” means a person who has last entered Assam 
as an assisted emigrant and is employed on a tea estate. 

and includes any person who, having accompanied, an assisted emigrant to 
Assam as a child dependent on him, has become an adult and is so 'employed, • 
but does not include any person who, at any time after Us last entry into 
Awm.tw and after he has become an adult has taken employment not on a tea 
estate; ^ 

(i) the "family” of any person includes the following, if living. "with Un^ 
namely, — 

(i) in the case of a male, — his wife and any child and aged or incapaci- 
tated relative dependent on him, 

(ii) in the case of a married woman, — her ‘husband and any child and 
aged or incapacitated relative dependent on her or on her husband, and 

(iii) in ■the case of any other woman, — any cUld and aged or 'in^jpacitat* 

ed rdative dependent on her, ' - ' . ‘ • 
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and in the ease of an emigrant labourer, includes any person who, having 
accompanied him to Assam as a child dependent on him, has become an adult 
and is living with him; 

(j) “employing interest” means any employer of labourers, or any group 
or association of such employers; and 

(ft) “preserbed” means prescribed by rules made by the Central Govern- 
ment. 


8. (1) The Central Government may appoint a 
*0 ControUer of Emi^ant Labour, to ex- 
Controllers. ^ ^ ercise the powers and discharge the duties conferred 

and imposed upon the Controller by or under this Act. 

(2) The Central Government may also appoint one or more Depuly Con- 
trollers of Emigrant Labour, who shall exercise such of the powers and discharge 
such of the duties of the Controller as the Central Government may determine. 

(3) The Controller may, from time to time and subject to the control of 
the Central Government, make a distribution of work as between himself and 


the Deputy Controllers. 

(4) The Controller and Depuly Controllers shall be deemed to be public 
servants within the meaning of the Indian Penal Code. 


Fowen of the OontroUer. 4. The Controller shall have power — 

(a) to enter — 

(1) aU open places on a tea estate, 

(ii)_ any enclosed place on a tea estate where he knows or has reason to 
believe emigrant labourers are working or are accommodated, 

(m) any ofiSce of a tea estate, 

(iv) any office or depot maintained by a labour recruiting agency, in 
Assam or in a recruiting province, 

(v) any train, vessel or vehicle which he knows or has reason to believe 
is being used for the conveyance of assisted emigrwts; 

(b) to inspect, in any office or depot mentioned in sub-clauses (iii) and 
(iv) of clause (a), any register or other document required to be kept under 
this Act; 

(c) to carry out in any place mentioned in clause («) any inquiry which 
he may deem to be expedient for carrying out the purposes of this Act; and 

(d) to do any other reasonable act wMch may be expedient in the dis- 
chai^ of his duties. 

'5. (1) In order to meet expenditure incurred in connection with the Oon- 
Xhnigrant Labour Cess. troUer, the Deputy Controllers and their staff, or 

under this Act, an annual cess shall be levied, to be 
called the Emigrant Labour Cess . ' 

(2) It shall be paid in respect of the entry into Assam of each assisted 
emigrant and shall be payable by the employing interest on whose behalf he was 
recruited. 


(3) It shall be levied at such rate, not exceeding nine rupees, for each 
such emigrant as the Central Government may, by notification in the Official 
Gaeette, determine for the year of levy. 

, W The proceeds of the cess diall be credited to a fund to be called the 
Emigrant Labour Pond, to be administered by Ihe Central Government. 

Central Government ma 7 , by notifi- 
graat Labour Cess. cation in the Official Gazette, make rules — 

(o) prescribing the agency which shall collect the Emigrant Labour Cess ; 
pr^cribing the returns to be submitted to such agency by employers 
01 emi^wt labourers, and by persons who recruit or forward emigrant labour- 
erSji and the form and date of such returns; 

(c) regula^g the procedure of the collecting agency; 

(a; prescribing the mode of payment of the cess; 
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(e) determining tlie date when any sum payable as cess diaU be an arrear • 
(/) declaring that an a^ear of cess may be recovered as an arrS^f 
land-revenue and prescribing the procedure to be followed to secuS^ch 
recovery; and 

(g) generally, to secure the equitable collection of the cess 

CHAPTER II. 

Repatbution . 


_ , , , - , . _ Every emigrant labourer, on the extiirv of 

8. (1) Any emigrant labourer who, before the e^iry of three years from 
Bight to repatriation on “J? entry into Assam, is dismissed by his employer 

aismissaL ottermse than for wilful and serious misconduct’ 

shall have the right of repatriation against such 

employer. 

(2) 'V^ere any emigrant labourer is dismissed by his employer before 
the expiry of three ycara from his entry into ‘Assam, and his employer refuses 
or fails to repatriate him, the labourer may apply to the Controller, and the 
Controller, after such inquiry as he may think fit and after giving the employer 
an opportunity to be heard, may declare that the labourer has the ri'^ht of 
repatriation against such employer. ® 

9. (1) Where an emigrant labourer other than a married woman living 
Eights of repatriation of her husband and havmg no child livii^ with her 

family of deceased emi- dies withm three years of his entry into Assam, the 
grant labourer. lamily of such labourer shall be entitled to be 

repatriated by the employer last employing him , 

(2) "Where such deceased labourer leaves a widow, she shall be deemed 
to be an emigrant labourer in whom a right of repatriation has arisen. 

(3) - "Where there is no such widow, the Controller shall have all powers 
necessary to enforce the rights of the family under this section, and may take 
such action as he may deem to be expedi'ent in their interests. 

« 10. (1) An emigrant labonrer may, before the 

paSition in ®4tain cir'- expj^ of three years from his entry into Assam, appty 

to the Controller for a declaration of his right to re- 
patriation on any of the foUowir^ grounds, namdy, — 
(a) that his state of health makes it imperative that he should leave 


(6) that his employer has failed to provide him with work suited to his 
capacity, at the normal rate of wages for that class of work, or 

(c) that his employer has unjustly withheld any portion of any wages 
due to him, or 

(d) any other sufficient cause. 

(2) An emigrant labourer may, before the expiry of' one year fronf his 
entry into Assam, apply to the Controller for a declaration of Ids right to 
repatriation on any of the following grounds, namely, — 

(o) that he was recruited by coercion, undue influence, fraud or mis-' 
representation, or 

(b) that he was recruited otherwise than in accordance with the provi- 
sions of this Act and the rules made thereunder. 


(3) The Controller, after such inquiry as he may think fit apd after 
giving the employer an opportunity to be heard, may declare that an emigrant 
labourer applying under tins section has a right of repatriation against his 
employer: 

Provided that a declaration in pursuance of clause (d) of sub-section 
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U) may be made by the Oontroller only and not by any other olSeer exercisir^ 
powers of the Controller by or under this Act. 

11 Where any employer of an emigrant labourer, or any agent of such 
Pow« of CrimiMl Courts employer in authority over rach labourer, is convict- 
to roMtriation. ed of any offence committed against such labourer 

anil punishable under Chapter XVI of die Indian 
Penal Code with imprisonment for one year or upwards, the convicting Court 
or the appellate Court or the High Court when exerdsing its powers of revision 
may declare that such labourer has a right of repatriation against such 
employer. 

12. (1) When an emigrant labourer has a right of repatriation against 
ZneiaeiitB of the right of “^7 employer, the employer or his agent shaU defray 
matriatioii. tbe cost of the return journey of the emigrant labour- 

er and his family from the station near^t the 
employer’s tea estate to the home of the labourer and sh^ provide subsistence 
allowances on the prescribed' scale for such labourer and his family for the time 
requisite for him and his family to travel from such estate to his home ; 

Provided further that a married woman living with her husband is entitl- 
with her husband who is also an emigrant labourer, her right of repatriation 
arising under section 7 shall extend only to herself and any children dependent 
on her; 

Provided further that a marired woman living with her husband is entitl- 
ed to be treated as a member of his family notwithstanding that she is herself 
an emigrant' labourer. 

(2) In the event of any dispute regading the cost of the return journey 
or subsistence allowances, the question shall be referred for decision to the 
Controller. 


18. (1) Within fifteen days from the date on which a right of repatriation 


' The disehaxge of an em- 
ployer’s duty to repatriate. 


arises to an emigrant labourer, or within such shorter, 
period as the authority declaring such r^ht may 
determine, the employer concerned shall, subject to 


any agreement under section 14, make all necessary arrangements for the home- 


ward journey of the labourer and his family, and shall despatch them on their 


journey": 

- Provided that an employer shall not be required to make such arrange- 
ments for any payment in respect of any adult person who does not wish to 
leave Assam. 


.* ' • (2)' Where an ‘employer -fails to comply •with the provisions of sub-sec: 
tion (1), the right .of repatriation of the emigrant labourer concerned shall not 
be, affected, but Ae employer shall be liable to pay to the labourer one rupee for 
each day on which he is in default: 


Provided that on application made to biTw by either party the Controller 
may, direct t^t the labourer ifiiall be paid at a lower rate than one rupee a 
day or at a higher rate not exceeding two rupees a day, and nxay also determine 
the number of days, being a reasonable number regard being had to all the 
dycumstgnces of the case, for which the payment uTian be 

14. (1) An emigrant labourer may, by agreemeut with his employer, pbst- 

• PoBtpoBfflnent ■wairar 'ana exercise of the right of repatriation, or may 

f orfeii^ of the right. "Waive it conditionally or unconditionally, but no such , 

ftgwement shall be valid unless it is in writing and in 
tro prescribed form and has been made not more than one month before the 
light of repatraljon arises: 


Provided that the Central Government may, by notification in the Ofiftcial 
Gazette, ,m^e rules requiring that fa any area such agreement diall be made in 
tte prescribed manner before a prescribed anfeority- and that the prescribed 
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aiithoritr, if satisfied that the labourer understands the terms of his agreement 
and his rights in regard to repatriation, shall ratify tiie agreement: ’ 

. Provided further that after such rules come into force no such agree- 
ment stiail be valid unless it is so made and ratified. 

(2) Where an emigrant labourer having a right to repatriation fails 
mthout reasonable cause to proceed on his homeward journey at the time 
arranged by his employer, the employer may notify the Controller of such 
failure, and the Controller, after such inquiry as he may think fit and after 
ffiving the labourer an opportunity to be heard, may declare that the labourer 
has forfeited his right of repatriation, and such labourer shall not be entitled to 
repatriation again as against any employer, save by an order of the Court under 
section 11* 1 > 


Power of the 
to €iif orce the provisioaB of 
this Chapter. 


16. (1) Where the Controller, on information obtained from any source 
Ooatroller inquiry as he may think fit and after 

giving the employer concerned an opportunity to be 
heard, is of opinmn that an emigrant labourer is enti- 
tled to repatriation under any of the provisions of this 
Chapter, or is entitled to the payment of any sum of money under Ike provisions 
of subjection (2) of section 13, the Controller may direct the employer con- 
cerned to despatch such labourer and his family or to pay him the sum of 
money within such period as the Controller may fix. 

(2) If the employer fails to comply with such direction, the Controller 
may repatriate the labourer and his family or pay him the sum of money out of 
any funds at the Controller’s disposal, and shall recover the costs incurred from 


the employer. 

(3) For the purposes of such recoveiy the Controller may certify the 
costs to be recovered to the Collector, who ^all recover the amount and may 
recover it as an arrear of land-revenue. 

(4) The Controller shall have similar powers in regard to any person jn 
Assam who he knows or has reason to believe is a member of the family of a 
repatriated emigrant labourer who should have been repatriated along with' 
such labourer. 


CHAPTEE m. 

Controlled Emigration Areas, 

16. ■ ^[(1) The Central Government may, by notification in the Official 

Gazette, declare any area within a recruiting Province 
Poww to dedare control- controlled emigration area, and thereupon the 

led emigratioii areas. provisions of this Chapter shall apply to that area: 

Provided that the Central Government may by the same or any subsequent 
notification declare that any of the provisions of this Chapter diall not apply, 
in that area, or shall apply subject to such general or special' relaxations as may 
be specified.] 

(2). A notification under sub-section (1) shall be espressed to take effect 
from a date not. earlier than two months from the date of its publication, and 
during, the said two months licences nuiy be. granted under section 17 and such 
licen(%8. shall be dated as being granted on the date on which the notification 
tikes. effect and shall not be valid until that date. 

17. (1) The' Central Government, or any District Magistrate empower- 
- Power to grant licences to *<5 it in this behalf, may grant a licence to any per- 

loeal forwarding agmts. son to act as local forwarding agent in any part of a 

controlled emigration area, on beh^f of an employer 
or employers of labourers. 

' (2)' Such licences shall be granted only on the application of an employ- 
ing interest. ^ ^ ^ 

LEG.REF. ' ■ ’ 
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(3) No sndi application shall be entertained u^ess the Controller has 
certified that the employing interest making the application has. made proper 
provision, in accordance with section 20 and roles made under section 21, for 
the forwarding, accommodation and feeding of assisted emigrants on their jour- 
ney to the tea estates on which they are to be employed, 

(4) A local forwarding agent may be granted separate licences on appli- 
cations by separate employing interests. 

18. (1) Whoever arranges with any person in a controlled emigration 

^ . X ,, , area that such person shall proceed to Assam with 

assistance, shall take or send such person, along with 
to ^ forwarding agents' members of his family who are to accompany him 
depots. to Assam, to the depot of a local forwarding agent 

licensed for the area in which the arrangement was 
made, unless the arrangement was made at such a depot. 

(2) Whoever arranges with any person in an Indian State that such per- 
son shall proceed to Assam with assistance and brings or sen^ such person and 
any of the members of his family into any controlled emigration ar<ea, sTmll 
take or send such person and members to the depot of a local forwarding agent 
licensed for that area. 

(3) At every such depot proper arrangements shall be made for the 
accommodation and feeding of assisted emigrants and their families. 

19. An assisted emigrant and his family shall be forwarded to Assam 

AsBisted emigraatB to be ^epot of a local forwartog a^nt by such 

forwar,^ by only by such routes and m such manner as 

local forwarding agents by prescribed by rules made under section 37, 

prescribed routes, ii^nd shall be accompanied on their journey by a com- 

petent person deputed by the local forwarding agent. 

20. Every employing interest which recruits labour in a controlled emigra- 

Malntenance of d^ots ‘^^9^ shall maintain or have the right to use de- 

along prescribed routes. pots at reasonable intervals on the prescribed routes 

by which it forwards assisted emigrants to Assam, for 
the accommodation and feeding of assisted emigrants and their families. 

Power of Central Govern- 21. (1) The 'Central Govemmient may, by 

ment to mn^e rules. notification in the OflScial Gazette, make rules — 

(a) prescribing the form and particulars of licences to be granted to 
local forwarding agents, and. the annual fees, not exceeding ten rupees, which 
may be levied from persons holding such licences; 

* (6) prescribing returns relating to assisted emigrants and their families 
which i^all be made by local forwarding agents and the registers and the form 
thereof which shaU be maintained by such agents; 

(c) prescribing the scales of diet which diall be provided for assisted 
emigrants and their families at depots; 

{d) prescribing the accommodation which shall be provided for assisted 
emigrants and their families at depots, and the sanitary and medical arrange- 
ments at such depots; 

(a) providing for the detention, for a period not exceeding three days, 
at depots of local forwarding agents of women unaccompanied by their husbands 
who propse to proceed to Assam as assisted emigrants, and for investigation 
into their circumstances; 

, (/) prescribing the information which shall be supplied by local forward- 

ing agents to assisted emigrants regarding the conditions of life and work on 
tea estates, and the methods in which it i&all be supplied ; 

iff) providing for any other nm'tter which in the opinion of the Central 
Government may be required to give effect to the provisions of this Chapter. 

/ V inaking rules tinder dause (5), clause (e), dause (/) or danse 

(jf) of snb-section (1), the Cent^ Gover^ent inay provide that a contra- 
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vention thereof shaU be punishable mth fine which may extend to one hundred 
rupees. 

22.- (1) The Civil Surgeo^ the District Ma^trate or the Sub:Divisional 
jispectloii of depots, ves- Magistrate or poliee-ofBeer not 

Js vdiides. MrjiiV ^ -ty the District 

, , . Mag^trate or the Sub-Divisional Magistrate mav 

enter a local forwarding agent’s depot, or any depot maintained by an emn^ 
ing interest on a prescribed route to-. Assam, and inspect the aeconunoZioJ 
feeding arrangements, and sanitary arrangements provided for assisted eS 
rants and their families and all roisters and other documents reouired to 
maintamed or kept by or under this Act and shall record the results of such 
inspection m a book to be kept in such depot for the purpose. 

(2) The Civil Surgeon or such Magistrate or person deputed may also 
enter and inspect any vessel, train or vehicle on which assisted are 

travelling, or on which he has reason to believe that any assisted emierant is 
travelling, whether along a prescribed route or not. 


23. If the Central Oovemmeiit is satisfied that an employing interest 
Action, where proper recruiting assisted emigrants in a controlled area is 
anangementfl not made for not making proper provisions for the forwardin» 
assisted emigrants. accommodation or feeding of such emigrants and 

their families on their journey to Ajagawi ifthe 
Central Government may] direct ^ district Magistrates concerned to cancel 
or suspend all licences under section 17 held by local forwarding agents on 
behalf of such employing interest: 


Provided that the Central Government diall not ^[direct the cancellation 
of any] licences under this section until ^[it] has given the employing interest 
eoneerned an opportunity to submit its explanation. 

24. (1) The Central Government may cancel wholly or in part any 

Caacdlation of licences. ^ ^ forwarding agent, and a 

District Blagistrate may cancel wholly or in part any 
licence granted by him to a local forwardii^ agent, — 

(a) if, in the opinion of the Central Government or of the District 
Magistrate, as the case may be, such agent has been guilty of misconduct or 
wilful default or negligence in the dischai^ of the duties imposed upon him by 
or under this Act, or 


(6) if the employing interest, on whose application the licence was 
granted, has applied to tiie Central Government or to the District Magistrate, 
as the case may be, for the cancellation of the licence, or 

Cc) if in the opinion of the Central Government or of the District 
Magistrate, as the case may be, an employer on whose behalf the agent is 
licensed to act has been ^lUty of misconduct, or wilful defanlt or negligence in 
the discharge of the duties imposed upon him by or under this Act; 

Provided that no licence .shall be cancelled under clause (a) until the 
holder thereof has or under clause (c) .until the holder thereof and the employer 
concerned have had an opportunity to show cause against the cancdlation: 

Provided further that a cancellation under clause ( 0 ) tiiaU, where the 
agent is licensed to act on behalf of more tiian one employer, operate only to 
prevent the agent from acting on behalf of the employer held guilty. 

(2) A local forwarding agent whose licence has been cancelled by a 
District Magistrate under dause (a) of sub-section (1), or any employing inte- 
rs on whose behalf he acts, may, within three months from the date of the 
District Magistrate’s order, appeal to the Central Government, whose decision 
shall be final. 


LEG. REF. 
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25 "Wliere any person wlio is required to be taken or sent to a local for- 

.. -n---* . 1 ,^ warding agent’s depot in any district under section 

18 leaves that district on his journey to Assam with- 
ol emigration. out being SO taken or sent, or, being an assisted 

efmigrant proceeds to Assam otherwise than in accordance with section 19, or 
by W route other than a route prescribed under section 37, any person who 
abets him in so leaving the district or in so proceeding to Assam, shall be puni^- 
able with imprisonment which may extend to six months, or with fine which 
mav extend to five hundred rupees, or with both. 

^ CHAPTER IV. 

Restricted RECEUiriNe Areas. 

26 ^[(1) The Central Government may, by notification in the Official 

1 . 1 Gazette, declare any controlled emi^ation area or 

ed any part of a controlled emigration »ea within 

a recruiting Province to be a restricted recruiting 
area, and thereupon the provisions of 'this Chapter shall apply to that area: 

Provided that the Central Government may, by the same or any subse- 
quent notification, declare that any of the provisions of this Chapter shall not 
apply in relation to that area, or shall apply subject to such general or sp^ial 
relaxations as may be specified.] , , 

(2) A notification under sub-section (1) shall be expressed to take effect, 
from a date not earlier than two months from the date of its publication, and 
during the said two months licences may be granted under section 27 or certifi- 
cates may be granted and endorsements made under section 28, and such licences, 
certificates and endorsements shall be dated as being granted or made on the 
date on which the notification takes effect and shall not be valid >until that date. 

27 (1) Subject to rules made under sub-section (2) and sub-section (3), 
Grant' of Hcences to re- «ie District Magistrate may grant a licence to any 

e-ritarg person to act as recruiter m the whole or any part of 

his district. 

(2) the Central Government may, by notification in the Official Gazette, 

make rules prescribing the qualifications for persons who may be granted 
licences under this section. _ • 

(3) The Central Government may, by notification in the Official 
Gazette, make rules *-[as respects any restricted recruiting area.] 

(«) regulating the procedure of the District Magistrate in granting such 
licences, 

(h) prescribing the form and particulars of such Hcences, and the fees, 
not exceeding ten rupees, to be paid therefor. 

' 28. (1) Subject to rules made under sub-section (2), the owner or mana- 
•Qrailt of ceriSfloates to ger of a tea estate may ^ant a certificate to. any 
gaiidsii-sardais. person employed on such e^te as a labourer .or in a 

position of supervision or management empowering 
him to recruit labour for such estate in the whole or any part of a restricted 
recruiting area, and such person shall tiiereupon be entitledi to recruit labour for 
such estate as a garden-sardar in the area specified: 

Provided that the ^[Oentril Government] may, by notification in the 
Offidal Gazette, make rules *[as respects any. restricted recruiting area] direct- 
ing that certificate of gai^en-sardars or of specified classes of garden-sardars 
diall not be valid in any district in any such area until they have been endorsed 
as valid for that district by the District Magistrate or a Magistrate authorised 
by the Dktrict Magistrate ini this behalf. 

(2) The ^[Central Government]- may make rules *[for Assam] — 

(o) regulating the procedure of owners and managers in granting and 
withdrawing snch certificates. 


LEG. REF. 
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( 6 ) prescribing the form and particulars of such certificates. 

29. The District Magistrate may, for reasons to be recorded by bim, cancel 
or suspend the licence of a recruiter on the ground of 
and Bu^en- his misconduct or wilful neglect or default in the dis- 
,n of recruiter's licence. charge of the duties imposed on him by or under this 

Act: 

Provided that no licence ifiiall be cancdl^ under this section until the 
holder thereof has had an opportunity of showing cause against the 
cancellation. 

SO. (1) The District Magistrate of any district in respect of any part of 
, , which a garden-sardar holds a certificate may cancel 

of garden- certificate if he is satisfied that the garden-sardar 

* has contravened any of the provisions of this Act or 

of the rules made thereunder. 

(2) A District Magistrate cancelling a certificate under sub-section (1) 
record his reasons, and shall send intimation of his action to the District 
Magistrate of every other district in respect of any part of which the certificate 
was redid and to the person who granted the certificate. 

31. Whoever, not being a licensed recruiter holding a licence under section' 
Penalty for Illicit 'recruit- ^7, or a garden-sardar holding a valid certificate under 

. section 28, or a local forwarding agent holding a 

licence under section 17, in any part of a restricted 
reemiting area gives or offers any money or goods to any person, or decays or 
offers to defray any travelling expenses of any person, as an inducement to 
such person to proceed to Assam as an assisted emigrant, shall be puniifiiable 
with imprisonment which may extend to six months, or with fine whidi may 
extend to five hundred rupees, or with both. 

CHAPTER V. 

SUPELOEMENTAIi. 

32. (1) No person tiiaU in any way assist a child to proceed from any 
PnadMtion of the 10 - recruiting province to Assam, to work in any capadty 


crnitment of children. 


on a tea estate, unless such child is accompanied 
by a x>atent or other adult relative on whom he is 
dependent, and no person shall so assist a married woman who is living with 
her husband unless she is so proceeding with the consult of her husband. 

(2) Any person who knovringly contravenes the provisions of t^ sec- 
tion shall be punishable with imprisonment which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both. 

S3. ( 1 ) Where it appears to the Controller that any person proceeding to 
_ . , . , , a tea garden with assistance, or any member of the 

family of such person, is suffering from an infectious 
^ * or contagious disease, or is not in a fit state of health 

to proceed on his journey, the Controller may — 

’ ( 0 ) detain such person and his family, 

( 6 )' send the sufferer for medical treatment to a hospital or dispensary 
or- other suitable place, and 

(c) cause all necessary arrangements to be made for the accommodation 
and feeding of the other members of the party so detained, 
and all arrangements for such detention and treatment shall be -made by and at 
the cost of the mnploying interest on whose briiialf such person 'was recruited. 

(2) Where it appears that a sufferer detained under sub-section. (1) is 
not likdy to be in a fit state of health to proceed on his journey within a rea- 
sonable time, the Controller may direct that he and the other members of his 
party detained with him shall be returned to the home of the person proceeding 
with assistance by and at the cost of the employing interest on whose behalf 
such person was recruited.. 



1324 


The Criminal Court Manual. 


Power to return person 
improperly recsruited. 


Power to enforce the pro- 
visions of sections 33 and 
34. 


[s. ^ 

34. "Wliere it appears to the Controller after such 
inquiry as he thinks fit to make that any person 
proceeding to a tea estate with assistance — 

(a) has been recruited by coercion, undue influence, fraud or misrepre- 
sentations, or 

(1) has been recruited or forwarded otherwise- than in accordance with 
the provisions of this Act and the rules made thereunder, 

the Controller may direct that such person and his family diall if such person 
so desires be returned to his home by and at the cost of the employing interest 
on whose behalf he was recruited. 

36. (1) If an employing interest fails to make arrangements to the satis- 
faction of the Controller for the detention or treat- 
ment of any person detained under sub-section (1) 
of section 33, the Controller may himself make such 
arrangements and defray the cost out of any funds at 

his disposal. 

(2) In m aking a direction under sub-section (2) of section 33 or under 
section 34 the Controller may fix a period within which such person and family 
sWl be forwarded by the employing interest concerned, and rfiaU send a copy 
of his direction to the employing interest concerned, and to the nearest agent, 
if any, of such employing interest in the Pro-vince where such person then is. 

(3) If the employing interest fails to comply with the direction -within 
the time fixed, the Controller may cause such person and his family to be 
returned to his home and defray the costs out of any funds at the Controller’s 
disposal. 

(4) The Controller shall recover any costs incurred by him under this 
section from the employing interest concerned, and for the purposes of such 
recovery may certify the costs to be recovered to the Collector of any district 
in which a tea estate belonging to the employing interest concerned, or to any 
member thereof , is situated, and the Collector shall recover the amount and' may 
recover it as an arrear of land revenue. 

(5) Any costs ro certified may, where the employing interest concerned 
is a group or association of employers, be recovered from any one of such 
employers. 

38. (1) Subject to the provisions of sub-sec- 
Magistrates and madi^ tion (3) of section 10, any District Magistrate in 

is'wTk if 'u 

let. power wmch the Controller by or under this Act could 

exercise in such district. 

. ^ (2) The Controller may transfer any proceeding under Chapter II 
pending before him to the District Magistrate having jnrisdiction under sub- 
section (1) to dispose of it. 

(?) ^ [The Central Government may invest a District Magistrate or a 
ouh-Divisional Magistrate in any recruiting Province and a Sub-Divisional 
Magistrate in Assam] with any of the powers of the Controller under section 
4 or section 33 or section 34 or section 35 in respect of his district or sub- 
division, as the case may he. 

below 
under 


+ 1 . ^ 1 ?^ ® Government may invest any medical officer not 

the rank of Assistmt Surgeon with any of the powers of the Controller 


section 33 and section 35 
Power of Central Govern* 
ment to make rules. 


37. ^ (1) The Central Government may, by noti- 
fn\ numi..* * 1 . ™ Official Gazette, make rules— 

the poiera o/the C^nto nefh^ff persons excising 
— m me ex ercise of their powers under this Act; 

... . ..L EG. RER ~ “ ' 

ABuMtitated 1^ A.O, MST. 
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(6) where there are more authorities than one exercisii^ any of the 
powers of the Controller in the same area, regulating the exercise of their 
povfBTs by such au&orities; 

(c) prescribing scales of subsistence aUowances for the purposes of sec- 
tion 12; 

' ■ (d) prescribing the form of agreements under section 14; 

(e) prescribing the routes by which assisted emigrants may be forwarded 
from districts in controlled emigration areas to tea districts; 

(/) prescribing the manner in which assisted emigrants and their fami- 
lies shall be forwwded to Assam from the depots of local forwarding agents; 

Xff) prescribing the action to be taken by local forwarding agents and by 
persons in charge of depots on prescribed routes where an assisted emigrant 
or a member of hia family appears to be suffering from infectious or contagious 
disease or where an assisted emigrant appeai-s to have been recruited by coercion, 
undue influence, fraud or misrepresentation, or to have been recruited or for- 
warded otherwise than iu accordance with the provisions of tliis Act and the 
rules made theMunder; 

(h) directing that employers of emigrant labourers shall keep registers 
of such labourers and their families, and prescribing the form of such registers ; 

(i) directing that employing interests which recruit emigrant labourers 
shall keep registers of such labourers and their families, and of their journeys 
to and from Ass^, and prescribing ^e form of such registers; 

(j) requiring employers of emigrant labourers and employing interests 
which recruit emigrant labourers to submit such return in respect of such 
labourers as the Central Government may think expedient for carrying out the 
purposes of this Act; and 

(k) generally, to carry out the purposes of this Act. 

(2) The Central Government may, by notification in the Oflaeial Gazette, 
make rules ^[for Assam] requiring employers of laboiirers on tea estates to 
submit returns of wages' and earnings of labourers employed by tihem. 

(3) * [Rules made tmder this section] may provide that a contravention 
thereof shall be punishable with fipe which may extend to five hunted 
rupees. 

38. (1) The Central Government may, by notification in the Official 
Powers to c^end the Gazette, declare that the provisions of this Act shall 
scope of this Act apply iu respect of any lands and premises in Assam 

_ other than tea estates, and thereupon tihe provisions 
of this Act shall apply in all respects to such lan^ and premises! as if they were 
tea estates. 

(2) *fThe Central Goveniment] may, by notification in the Official 
Gazette, declare that the provisions of this Act shall apply in any area in 
A ss a m other thw the districts specified in clause (o) of section 2, and there- 
upon the provisions of this Act shall apply in all respectb to such area as if 
it were a tea district. 

39. No suit, prosecution or other legal proceed- 
Saving for acts done in ing shall lie against any person for anything which 
good faith under the Act. jg Jq good faith done or intended to be done under 

this Act. 

(S^ Courts shall have jurisdiction — 

(o) to deal with or decide any question which the Controller is, by or 
under this Act, empowered to deal with or to decide, or 

(6) to enforce any liability incurred under this Act. 

Bepeal of Act VI of 1901 « 

Mid cexrtain consequences. 


[Bepealed by Act XX of 1937.] 


. LEG. EEE. 

1 Inserted by A,0., 1937.' 


« Substituted by A.O., 1937. 
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The Telegraph Act (Kilt of 1885). 


[ 22 nd July, 1885. 

An Aci to amend the law relcdmg to TeUg/fnphg in India. 

Whereas it is expedient to amend the law relating to telegraphs in India ; 
It is hereby enacted as follows : — 

PART I. 

Prelemonabt. 

Short title, locrf eitrait 1. (1) This Act may be called The Inman 

and coaunencemeat. TELEGRAPH ACT, 1885. 

i[(2) It extends to the whole of British India, inclndu^ the Sonthal 
Parganas and the Pargana, of Spiti, and it applies also to — 

(a) all native Indian subjects of His Majesty in any place without and 
beyond British India, 

(b) all other British subjects within the territories of any ’’[Indian 
State], and 

( 0 ) all servants of the King, whether British subjects or not, within the 
territories of any ® [Indian State]. 

(3) It shall come into force on the first day of October, 1885. 

2. [Bepecd and savtnps.] Bepealed hy Act I of 1988. 

Deflaitioiis. ^hi® unless there is something repug- 

nant in the subject or context, — 

(1) “telegraph” means an electric, galvanic or ma^etic telegraph, and 
includes appliances and apparatus for “[makii^, transmitting or receiving] 
telegraphic, telephonic or other communications by means of electricity, gal- 
vanism or magnetism; 

(2) “telegraph officer” means any person employed either permanently 
or temporarily in connection with a telegraph established, maintained or work- 
ed by *[the Central Government] or by a person licensed under this Act: 

(3) “message” means any communication sent by telegraph, or given to 
a telegraph officer to bo sent by telegraph or to be delivered; 

(4) “telegraph line” means a wire or wires used for the purposes of a 
telegraph, with any casing, coating, tube or pipe enclosing the same, and any 
appUanees and apparatus connected therewith for the purpose of fixing or in- 
stating the same ; 

(5) “post” means a post, pole, standard, stay, strut or other above- 
ground contrivance for carrying, suspending or supporting a telegraph line ; 

(6) “telegraph authority” means the Director-General of ‘[Posts and 
Telegraphs,] and includes any officer empowered by him to perform all or any 
of the functions of the telegraph authority under this Act; 


LEG. REF. 

1885, Pt. IV, p. 192; and for Proceedings in 
Coandl, see ibid., 1884, Sapplcment, pp. 1169 
and 1296, and ibid., Supplement p. 1181. 

This Act waa deeUired to in force in Up- 
per Burma (except the Slian States') by the 
Upper Burma Lavra Act, 1886 (XZ of 1886), 
sec. 6 (1), and is in force there under sec. 4 
and file P^t Schedule to file Burma Laws 
Act, 1898 (Xm of 1898), Bur. Code, by 
which Act XX. of 1886 hM been repealed; in 
the Arakan HBl District' by ae& 2 of Begu- 
iation I of 1916, Bur. Code; in the Sonthal 
Parganas by the Sonthal Parganas Settle- 
mtat Begulation (HI of 1872), sec. 3, as 
amended by the ^nthal Parganas Justice 
and Laws Begulation, 3899 (III of 1899), 
sec. 3, B. &0, Code; in British Baluchistan, 
see sec. 3 and Schedule to the British Balu- 
,(jfaia£Bn Lams Eegulatioa, ItflS (H of 1913), 


Bal. Code; in the Angnl District under see. 3 
of the Angnl Laws Begulation, 1913 (IH of 
1913), B. & 0. Code; and in the Pargana of 
Manpnr by the Manpur Inws Begulation, 
1926 (EC of 1926), see. 2 and the Schedule. 

iThis sub-section was substituted by 
sec. 2 of ihe Indian Telegraph (Amend- 
ment) Act, 1914 (VII of 1914) . 

* Substituted by A.O., 1937. 

s These words were substituted for the 
words “transmitfing or making” by sec. 8 
of the Indian Tfelegraph (Amendment) Act 
(vn of 1914). 

4 Substituted for ” Telegraphs” by Act 
XTV of 1914, sec. 2. 

Seo. 3 (1). — “Telegraph” indudes aradio. 
I.L.B. (1943) Nag. 344=1943 N.L.J. 83 
=1943 N.L.J. 143. 
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(7) "local authority” means any municipal comnuttee, district board, 
body of port commissioners or other authority legally entitled to, or entrusted 
by ^[the Central or any Provincial Government] with, the control or manage- 
ment of any municipal or local fund. 

PART II. 

Pbiveleges and Powers of the Government. 

Exdusive privilege in 4. *[(!)] Within British India, the Central 
respeet of telegraphs, and Gk>vemment shall have the exclusive privilege of esta- 
power to grant lioenees. blishing, maintaining and working telegraphs; 

Provided that the Central Government may ^nt a licence, on such con- 
ditions and in consideration of such payments as ^[it] thinks fit, to any person 
to establish, maintain or work a telegraph within any part of British India : 

* [Provided further that the Central Government may, by rules made 
under tins Act and published in the Official Gazette, pennit, subject to such 
restrictions and conditions as ^[it] thinks fit, the establishment, maintenance 
and working — 

(0) of wireless telegraphs on ships within Indian territorial waters, *[and 
on aircraft within or above British India, or Indian territorial waters], and 

■(h) of telegraphs other than wireless telegraphs within any part of 
Briti^' India. 

(2) The Central Government may, by notification in the Official Gazette 
delegate to the telegraph authority all or any of ®[its] powers under the first 
proviso to sub-section (1) . 

The exercise by the telegraph authority of any power so delegated shall 
be subject to such restrictions and conditions as the Central Government may, 
by the notification, think fit to impose.] 

6. (1) On the occurrence of any public emer- 

Power for Goyeinnwat to geney, or in the interest of the public safety, the Cen- 
tete po^siou of Government or a Provincial Government, or any 

SSfiSiS' in a.» tahalf '[by Ita 

Central or a Provincial Government] may — 

(a) take temporary possession of any telegraph established, maintained 
or worked by any person licensed under this Act; or 

(1) order that any message or class of messages to or from any person 
or class of persons or relating to any particular subject brought for transmis- 
sion by, or transmitted or received by, any telegraph, shall not be transmitted, 
or shall be intercepted or detained, or diall be disclosed to “[the Government 
making the order] or an officer thereof mentioned in the order. 

(2) If any doubt arises as to the existence of a public emergency, or 
whether any act done under sub-section (1) was in the interest of the public 
safety, '[a certificate of the Central or, as the case may be, the Provincial 
Government] shall be conclusive proof on the point. 

6. Any Railway Company, on being required so to do by the Central 

•p * . 4 - hr i, * 1 ^ Gk)vemment, shall permit the Government to estab- 

grapr^L toadtfadlTOT maintain a tdegraph upon any part of 

Oompany. Company, and diall give every rea- 

sonable facUiiy for wori^g the same. 

7. (1) The Central ^vemment may, from time to time, by notification 
Power to TtiafcA tales for in the Official Gazette, make rules® consistent with 

the conduet of tdegra;)^ this Act for the conduct of all or any telegraphs 
, . established, maintamed or worked by the Government 

or by persons hcensed under this Act. 


UBG. BEP. 

1 Substituted by A.O., 1«37. 

* Sw. 4 was lenninbeored see. 4 (1) and the 
eecoad proviso and sub-sec. (2) were added 
to that sec. by section 4 of the TuAinTi 


Telegra^ (Amendment) Act, 1914 (YU of 
1914). 

»Substitnto,d by A.O., 1937. 

Inserted by Act XZVII of 1930. 
oPor the Lidion Telegra]^ Boles, 1987., 
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( 2 ) Riiles tmder this section may provide for all or any of the following, 
among other matters, that is to say ; — 

(o) the rates at which, and the other conditions and restrictions subject 
to which, messages shall be transmitted; 

(b) the precautions to be- taken for preventing the improper interception 
or disclosure of messages; 

(c) the period for which, and the conditions subject to which, tAlagrama 
and other documents belonging to, or being in the custody of, telegraph officers 
gTinll be preserved; and 

(d) the fees to be charged for searching for telegnuns or other docu- 
ments in the custody of any telegraph officer. 


(3) When making rules for the conduct of any tdegraph established, 
maintained or worked by any person licenced under this Act, the Central Gov- 
ernment may, by the rules, prescribe fines for any breach of the anma : 

Provided that the fines so prescribed shall not exceed the following 
limits, namely: — 


(i) when the person licensed under this Act is punishable for the breach, 
one thousand rupees, and in the case of a continuing breach a further fine of 
two hundred rupees for every day after the fiirst during the whole or any part 
of which the breach continues; 

(ii) when a servant of the person so licensed, oir any other person, is 
punishable for the breach, one-four^ of the amounts i^edfied in clause (i) . 

8 . The Central Government may, at any time, revoke any licence granted 
Eevocation of licences. Under section 4, on the breach of any of the condi- 
tions therein contained, or in default of payment of 

any consideration payable thereunder. 

9. The ^[Crovm] shall not be responsible for ai^r loss or damage which 

_ _ i niay occur in consequence of any telegraph officer 

for^loror ® ^ receipt, trans- 

nussjon or dehvery of any message; and no such 
officer shaU be responsible for any such loss or damage nnlesa he causes the 
same negligently, maliciously or fraudulently. 


PAST in. 


Powers to place Telegraph Llnis and Posts. ' 

Power for telegraph ^ 10. The telegraph authority may, from time to 

aa^ority to place and time, place and maintain a tdegraph fine under, over, 
m^tain telegraph lines along or across, and posts in or upon, any immova- 

ble property; 

Provided jghat — 

(a) the telegraph authority shall not exerdse the powers conferred by, 
this section except for the purposes of a tel^aph established or maintained by 
the ^['Central Government], or to be so estaffiished or maintained; 

(h) the ^[Central ^vmument] diall not acquire any right other than 
that of user only in the properly under, over, along, across, in or upon whidi 
the tdegraph authority places any tdegraph line or post; and 

(c) except as hereinafter provided, the telegraph aut^hority shall not 
exercise -^ose powers in respect of any properly vested in or under the control 
or management of any locid authority, wi&out the permission of that autho- 
rity; and 

(d) in the exercise of the powers conferred by this section, the tdegraph 

UESa. EBP. 

issued under ibis section, see Notification Sxa 10 (d ). — Sfe 62 Ii.W. SSSbsA.l.B. 
No. 4T, dated filst December, 1026, Gazette 1940 21ad. 900i=(1940i) 2 854 dtad 

of India, 1926, Pt. I, p. 1404. ' under see. IS, infra, 

iSabstitnted ly A.p., 1937. 
da. CL -167 
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authority do as little damage as possible, and, when it has exercised those 
powers in respect of any property other than that referred to in clause (c), shall 
pay full compensation to all persons interested for any damage sustained by 
tlifttn by reason of the exercise of those powers. 

11, The telegraph authority may, at any time. 
Power to enter on pro- for the purpose of examin in g, repairing, altering or 
party in order to repair or y arnn yiTi g any telegraph line or post, enter on the 
renwve telegraph lines or ppopgrty under, over, along, across, in or upon which 
®’ ' ’ the line or post has been placed. 

Provisions appU&iblB to Property vested in or vnder the Control or 
Management of Loecd Aidhorities, 

12. Any permission given by a local authority under section 10, clause (c), 
. may be given subject to such reasonable conditions 
Vmtw for local authority ^ authority tiiinks fit to impose, as to the pay- 

expe^es to which the authprity will n^ 
jeet to cessarily be put m consequence of the exercise^ of 

the powers conferred by that section, or as to the 
time or mode of execution of any work, or as to any other thing connected with 
or rdative to any work undertaken by the telegraph authority xmder those 
powers. 


18. "When, under the foregoing provisions of this Act, a telegraph line or 
post has been placed by the telegraph authority un- 
Power for local authority der, over, along, across, in or upon any property 
to require remoTai or alte- Yested in or under the control or management of a 
of telegraph line or autiiorily, and the local authority, having re- 

gard to circtunstanees which have arisen since the tele- 
graph line or post was so phused, considers it expedient that it should be removed 
or that its position should be altered, the local authority may require the tele- 
graph authority to remove it or alter its position, as the case may be. 


14. 

Power to alter poatiou of gj. control or management 


gas or 
drains. 


The tdegraph authority may, for the pu^ose of exercising the power 
conferred upon it by this Act in respect of any pro- 

L v»X - - “ - 

pipes 


water 


or 


of a local authority, alter the position therenndm: on 
any pipe (not being a mam) for the supply of gas or 
water, or of any drain (not being a main drain) : 

Provided that — 


(a) when the tdegraph authority desires to alter the position of any sudx 
pipe or drain, it give ret^nahle notice of its intention to do so, specifjdng 
the time at which it ^1 begin to do so, to the local authority, and, when the 
pipe or draia is not under tiie control of the local authority, to the person under 
whose control the pipe or drain is; 

(b) a local anihorily or person receivii^ notice under clause (o) may 
send a person to superiutendi the work, and the telegraph authorily aba.n execute 
the work to the reasonable satiisfaetion of the person so sent. 


15. (1) If any dispute arises between the telegraph authority and a local 
Disputes between tde- 


graph authority and 
aut^rity. 


local ^ pennismon referred ,to in section 10, clause 

(c), or prramubing any condition under section 12, or 
in consequence of the .telegraph authority omitting to 
comply with a requisition made under section 13, or otherwise in respect of the 
exercise of the powers conferred by this Act, it shall be determine ^ such 
officer as the ^[Central Government] may appoint either generally or specially 
in this behalf. 


LEG. BEF. 

tSnbstitated by A.O., 1987. 
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(2) An appeal from the determination of the officer so appointed shall 
lie to the 1 [Central Govei-nment] ; and the order of the ^ [Central Government] 
shaU be final- 

Provisions applicable to other property. 

Exereiae of powers coa- . the exercise of the powers mentiou- 

feHoa by section 10, and ed m section 10 m respect of property referred to in 
aisputes as to conipemsatton, clause (d) of that section is resisted or obstructed, 
to case of property otter the District Magistrate may, in his discretion, order 
flun that of a local autiw- the telegraph authority shall be permitted to ex- 
rlty. ereise them. 

(2) If, after the making of an order under sub-section (1), any person 
resists the exerc^ of those ])Owers, or, having control over the property, does 
not give all facilities for their bemg exercised, he diall be deemed to have com- 
mitted an offence under section 188 of the Indian Penal Code. 

(3) If any dispute arises concerning the sufficiency of the compensation 
"to be pa id under section 10, clause (d), it shall, on application for that purpose 
by either of the disputing pai-tios to the Distiict Judge within whose jurisdic- 
tion the property is situate, be determined by him. 

(4) If any dispute arises as to the persons entitled to receive compensa- 
tion or as to the propoitions in which the persons interested are entitled to share 
in it, the telegraph authority may pay into the Court of the District Judge such 
amount as he deems sufficient, or, where all the disputing parties have in writ- 
ing admitted the amount tendered to be sufficient or the amount has be^ deter- 
mined under sub-section (3), that amoinit; and the District Judge, after giving 
notice to the parties and hearing such of them as desire to be heard, shall deter 
jpiTift the persons entitled to receive the compensation or, as the case may be, 
the proportions in which the persons interested are entitled to share in it. 

(5) Every deteminaition of a dispute by a District Judge under sub- 
section (3) or sub-section (4) shall be final: 

Provided that nothing in this sub-section ^11 affect the right of any 
person to recover by suit the whole or any part of any compensation psdd by 
the telegraph authority from tlie person who has received the same. 

17. (1) When, under the foregoing provisions of this AuCt, a telegraph line 
or post has been placed by the telegraph authority; 
Eemoval or alteration of under, over, along, across, in or upon any property, 
tetograpi line m post on being property vested in or under the control or 
property otter than that «t management of a local authority, and any person en- 
a local au on y. titled to do SO desires to deal with that prope:^ in 

such a manner as to render it necessary or eonvenimit that the telegraph line or 
post ^ould be removed to another part thereof or to a higher or lower level or 
altered' in form, he may require the telegraph authority to remove or alter the 
line or post accordingly : 

LEG-. BEP. lor compensatian by tte party aggrieved. 201 

1 Substituted by A.O., 1037. • I.C. 73ft=ri4t P.L.B. 276=:A.I.B. 1942 

Lah. 186c=I.L.B. (1943) liSh. 677. 

Sto. 16 (3).— See 52 L.W. 328=A.I.B. Seu 16 (3) and ( 6 ): Oasm or UffinHOB 
1940 Mad. 900=<1940) 2 U.Ii.J. 254 cited Judoe on ArpuoA 3 <n>N---BiivisiON— Bowm or 
undw a 18, infra. Sec. 16 of tte Act does not Ha®H Oockp.— O tte Bistatiet Judge is acttig 
lefsT to the sufficient of tte compeneation as a Civil Court in dealing with applications 
actually pud but to the suiScieucy of the for compensation under see. 16 (3) of tte 
compe^don to be paid under s. 10 . If da- Tdegraph Act, and the Oomet has, there- 
mage is actuelly caused and Oovamment pro- fore, power to entertain a petition for refvi* 
pom to pay nothing, while tte otter party non of an onder passed by bim on such, an 
jurists that snbstanti^ damage has been done, applioati.on. ^fhe Court's powers of re- 
then ttere is clearly a dispute with regard virion are not barred by sub-eec. (5) of see. 
to the snffirien^ of tte compensation’ to be 16 of tte Act. 44 P.L.B. 27 SesAi.I-B, 
pri under see. 10, and tte District Judge 1942 Lab. 186. 
has jmisdjerion to entertain an application 
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Provided that, if compensation has been paid under section 10, eUmse 
(d), he shall, when making the requisition, tender to the telegraph authoi% 
the amount requisite to defray the expense of the removal or alteration, or half 
of the amount paid as compensation, whichever may be the smaller sum. 

(2) If the tdegraph authority omite to comply with the requisition, the 
person making it may apply to the District Magistrate within whose jurisdic- 
tion the property is situate to order the removal or alteration. 

(3) A District Magistrate receiving an application -under sub-section (2) 
may, in his discretion, reject the same or make an order absolutely or subject 
to conditions, for the removal of the telegraph line or post to any other part of 
the property or to a higher or lower level, or for the alteration of its form; and 
the order so made shall be final. 

. Provisions appUcdble to dH Property. 

18. (1) If any tree standing or lying near a telegraph line interrupts, or 
Bemovai of trees inter- likdy to int^rupt, telegraphic communication, a 
rupting teiegrapMe com- Magistrate of the fibcst or second class may, on the . 
muDdcation. application of the telegraph authority, cause the tree 

to be removed or dealt with in such other way as he 

deems fit. 

(2) When disposing of an application under sub-section (1), the Magis- 
trate shall, in the case of any tree in existence before the telegraph line was 
placed, award to the persons interested in the tree such compensatiqn as he 
thinks reasonable, and the award dhall be final. 


19. Every telegraph line or post placed before the passing of this Act 


Telegrapli lines and posts 
^aeed before the passing of 
this Aet. 


under, over, along, across, in or upon any property, 
for the purposes of a telegraph establish^ or main- 
tained by the ^[Central Government] shall be deem- 


ed to have been placed in exercise of the powers con- 
ferred by, and after observance of all the requirements of, this Act. 


*[19-A. (1) Any person desiring to deal in the. legal exercise of a right 
with any property in such a maimer as is likely to 
esadsing le^ cause damage to a telegraph line or post which has 

graph or interfere with 

tde^apHc communication ^ to interrupt or interfere mtii tele- 

to give notice, graphic communication, shall give not less than one 

month's notice in writing of the intended exercise of 
such right to the telegraph authorily, or to any telegraph oflScer whom the 
telegraph authority may empower in tiiis behalf. 

(2) If any such person without having complied with the provisions of 
sub-section (1) deals with any property in such a jnanner as is likely to cause 
damage to any telegraph line or post, or to interrupt or. interfere with telegra- 
phic communication, a Magistrate of the first or second class may, on the appli- 
cation of the telegraph authority, order such person to abstain from dealing 
with such properly in such m a nn er for a period not exceeding one month irosxi 


I^Gh. BEF. 

1 Substituted by *A.O., 1937.’ 

sSees. 19-A aud 19-B were inserted by 
sec. 5 of the Xudiau Tdegraph (Amend- 
ment) Act, 1914 (Vn of 1914). 

Sxc. 18. — Sec. 18 of the Telegraph Act 
coutemplat^ action, by a Magistrate on the 
application of the telegraph authority but 
not direct action of cutting down trees by 
the telegraiOi authority itself. The section 
further applies only to the cutiang down of 
teees after a line has been erected aikd not 
before erection of a line. In the fas e ef 


cutting down of trees fpr the purpose of 
laying a line, the order of the Magistrate as 
to the amount of compensation is not fboal, 
as it does not fall unto sec. 18. On Ihe 
other hand sec. 10 (<^) of the Act gives the 
telegraph authority power to lay a line upon 
any land and to cut trees. Eor that purpose 
he is bound to award compezusation, but 
award is open to reconsideration by the Dis- 
trict Judge upon an application unto sec. 
16 (3) . See. 18 would cover only the cast 
of troes cut down after the laying of the line. 
1940 M.W'.N. 799=62 L.W. 328c=A.I.B. 
1940 Mad. 9q0b:(1940} 2 M.L.J. 264. ^ 
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the date of his order and. foi Awith to take racli action 'with, r^ard 'to such pro- 
perty as may t)e in the opinion of ■the Magistrate necessary to remedy or pre- 
vent such damage, intemiption or interference during such period, 

(3) A person dealing with any property in the manner referred to in 
gnb-seetion ( 1 ) Avith the bom fde intention of averting imminent danger of 
•personal injuiy to himself or any other human being shall he deemed to have 
with the provisioiia of the said suh-seetion if he gives such notice of 
the intended exercise of the right as is in the circumstances possible, or where 
no such prei-ions notice can ho given without incurriug the immiuent danger 
referred to above, if he forthwith gives notice of the actual exercise of such 
right to the authority or offleer specified in the said suhnseetion. 

19-B. The Central Government may, by notification in the OfScial Gazette, 
confer upon any licensee under section 4, in 
Power to confer npon respect of the. extent of his licence and subject to any 
Heensee V;‘r: conditions and restrictions which the Central Govem- 

anihont? nwlcr this ^ ^ provisions of 

this Pait, all or any of the powers which the tdegraph 
authority possesses under tins Part with regard to a telegraph establidied or 
maintained by Ihe Govemment or to he so established or maintained; 

Provided that the notice preserilied in section 19-A shall always be ^ven 
to the telegraph authority or officer empowered to receive notice under 
section 19-A (1).] 

PART IV. 

PENALTUiS. 


^[ 20 . (li IE any person establishes, maintains or works a telegraph -wifhiri 
Establishing, maintaining j" contravention of the promsions of 

or working ' unnutlioriTicfi 4 or otnerwTse than as permitted by rules 

telegraph. made under that section, he shall be punished, if the 

toloeraph is a wireless telegraph, with imprisonment 
which may oxlend to three years, or with fine or with both, and, in any other 
case,* with a fine which may extend to one thousand rupees, 

( 2 ) Notwithstanding anything contained in the Code of Criminal Pro- 
cedure, 1898, offenef'S under this seetion in respect of a wireless telegraph shall, 
for the purposes of the said Code, be bailable and non-cognizable. 

(3) WhoT) any pei*son is conducted of an offence punishable under this 
section, the Court before w^hieh he is convicted may direct that the telegraph in 
respect of w’-hich the ofTonee has been committed, or any part of such telegraph, 
he forfeited to ITis Majesty,] 


*[20-A. If the liolder of a licence, granted under section 4 contravenes 
-D t. ^-r condition contained in his licence, he shall be 

HwncT punished with fine which may extend to one thousand 

rnpeos, and with a further fine which may extend to 
five hundred rupees for every wTek during which the breach of the condition 
continues,] 


LEG. BEE. 
iThiff sects 073 was suhatxti 
the Indian Tclcfcraph (A 
3914 (VTT of 1914) . 

*This section was 5naf»rto 
Indian Telftfspraph (Amend 
(Vn of 1914) . 


Seo. 2(>.— Where a pe 
under secs. 3 and 6 of ^ 
Act, 1933, no separate c 
tence imder this section 
also doubtful whether 



hy see. 6 of 
ment) Act, 

lec. 7 of the 
Act, 1914 


convicted 
Telegraph 
and sen- 
ry. It IS 
i set 


without licence would amount to offence 
under this section. 1938 M-W-N". 823z= 
(3938) 2 M.L.J*. 281. 

Secs. 20-A, 3 anj> 4. — After the amend- 
ment in 1914 of the word ‘Telegraph' in sec, 
3 of the Telegraph Act, it cannot he said 
that it does not indude a radio which is un- 
doubtedly an apparatus for receiving a com- 
munication by means of electricity. Any vio- 
lation of any of the conditions under which 
the license to use a radio set is dssned, would 
entail a conviction under sec. 20'-A of 
the Act. 'Where a person obtained a licence 
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21. If any person, knowing or having reason to believe that a telegraph 

_ . has been established or is maintained or worked in 

^Uthonsea t^e- .^ntravention of this Act. transmits or reeeiver’a^ 
_ message by sneh telegraph, or performs any service 
incidental thereto, or delivers any message for transmission by such telegraph 
or accepts delivery of any message sent thereby, he shall be punished witii fine 
which may extend to fifty rupees. 

22. If a Eailway Company or an ofiSeer of a Bailway Company neglects or 
Opposing estehlishmont ^^e^^es to ^7 .^th the provision 

•of ^egraflis Ott railway or he shall be punished with fine which may extend to 

land. oiie thousand rupees for every day during which the 

neglect or refusal continues. 


Intrnsion. into signal- 

room, trespass in telegraph 23. If any person — ' 
office or obstmciion. 


(a) vrithout permission of competent authority, enters the signal-room of 
a telegraph ofiSee of the Government, or of a person licensed under this Act, or 

(b) enters a fenced enclosure round such a telegraph ofiSce in contra- 
vention of any rule or notice not to dtf so, or 

(c) refuses to quit such room or enclosure on being requested to do so 
by any ofificer or servant employed therein, or 

(d) -wilfully obstructs or impedes any such officer or servant in the per- 
formance of his duty, 

he shall he punished -with fine which may extend to five hundred rupees. 

24. If any person does any of the acts mentioned in section 23 -with the 
TTidawMiy attempting to intention of i^awfuUy learning the contents of «my 
leaM contenta of messages, message, or of committing any offence punishable 

under, this Act, he may (in addition to the fine -with' 
which he is puni^ble under section 23) be punished -with imprisonment for a 
term which may erfend to one year, 

2®- H any person, intending— 

(a) to prevent or obstruct the transmission or delivery of any message. 


or 

(b) to intercept or to acquaint himself with the contents of any message. 


or 

(c) to commit mischief, 

images, removes, tampers with or touches any battery, machinery, tele- 
graph line, post or other thing whatever, being part of or used in or about any 
telegraph or in the working thereof, 

he riiaU be punished with imprisonment for a term which may extend to 
three years, or with fhie, or with both. 

^[25-A. If, in any case not provided for by section 25, any person deals 
with any property and thereby wilfully or negligently 
Injtiry to or mterfereace damages any telegraph line or post duly placed on 
■witli a telegrapli line or post property in accordance with the provisions of 

this Act, he shall be liable to pay the telegraph 
authority such expenses (if any) as may be incurred in maTn-ng good such 
damage, and shall also, if the telegraphic communication is by reason of the 
damage so caused interrupted, be punishable with a fine which may extend to 
one thonsand rupees: 


iTbis section was inserted by sec. 8 of 
the I ndian Telegraph, (Amendment) Act, 
1914. (Vn of 1914). 


to have a set in. his private room but had it 
in one of the two rooms which together was 
^ shop, it w^ that from the mere situ- 


ation of the set it could not he inferred that 
it was being used for purposes other than pri- 
vate and domestic purposes in the absence of 
eyidenee that it was used to attract or amuse 
members of the pubKc. IX.B. (1943) Nag. 
3^1943 N.L.J. 83!=A.I.R. 1943 Nag. 
143. 
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Provided that the provisions of this section shall not apply where snudi 
Aam&ee or interruption is caused by a person dealing with any properly in the 
l^al Nereis® of a right if he has complied with the provisions of section. 19-A 

0^1®® or ottMT 26. If any telegraph officer, or aaiy person, not 
pficial making avroy ■witli or a telegraph officer but having official duties con- 

aitming or nnia^my jn or- ^^y office which is used as a tdegraph 

or cUsclosing mea « 

2^or ,aivnlging pnrport office.— 

of Recretca. makes away with or alters any message which he 

V roooi^d for transmission or delivery, or 

^ fbl wilfully and othcj-wiae than in obedience to an order of the Central 
mrnent or of a Provincial Covernment, or of an officer specially authorized 
ir>r^ Central or a Provincial Government] to make the order, omits to 
X ™it or intercepts or detains, any measage or any part thereof, or otherwise 
pursuance of bis official duty or in obedience to the direction of a eom- 
*lrpnnT+ discloses the contents or any part of the contents of any message, 
E? orv nerson not entilled to receive the same, or 

™ ^ (e) divulges the jnirport of any telegraphic signal to any person not 

/m+i+lpd to become acquainted with the same, , , ^ 

be shall be pirnisbed with imprisonment for a term which may extend to 

three vears or with fine, or with both. . 

97 If anv telegraph officer transmits by telegraph any message on whuffi 
the chaipre prescribed by the *[ Central Government], 
Tdegraph officer fnindn- j,.j. j, person licensed under this Act, as the case may 
lenfly sottajoff int^wgcs intending thereby to defrand 

withont payment. a [Central Government] or that person, he shall be 

ptmished with imprisonment for a term which may extend to three years, or 

^%?^Tranv telegraph officer, or any person not being a telegraph officer but 
28. II ai j . official duties connected with any office which 

jfiseondnet. ^tj^(>d as a telegraph office, is guilty of any wt^of 

a carelessness or other misconduct whereby the correct transmi^ion 

or dclavs in the transmission or delivery of any mess^, he sM be 
Sed witb'imnrisonment for a term which may extend J^ftree months, or 
Si fiS which may extend to one hundred rupees, or with both. 

99 If anv person transmits or eanses to he transmitted by telegraph * 
• message which he knows to be false or fabricated, he 

Sending fahricatwl mep- punished with imprisonment for a tem which 

sage. may e.xtcnd to three years, or with fine, or vnth both. 

*r29-A. If any person without due authori^, — 


Penalty. 

iSubstitatea fot'‘by tboGovonior-Gencral 
in Council^ by A,0-, 

a&bstitiitca by A.O., 1^37, for ‘Govera- 

“a’lSi'is seBtioa was Insertcfl 1^ see. S> of^ 
Indian Telegraph f Amcnflnieiit) Act (Vii 
of 1914). 

Seo. 27 IS inteTiapa only to apply ^ those 
cases in which tho charpre prcscrihoa is re- 
coverahle hoforo transmispion of the meR- 
sage. The dofrauflinc: shonifl ho the resnit. 
of transmission of the mossafje withont 
covering the prescrihoA charge. "Where ^e 
charges for the messages are not payame 


before the transmission of the messages 
aecoTiding to the mles but it is to be reco- 
vererl froni the tdephone owners by submit- 
ting monthly bills to thean for the calls made 
by them and the head operator of the 
telephone exchange transmits a certain mes- 
sage on behalf of the telephone owner with- 
out recovering the charge for the message 
beforehand, the head operator cannot be 
said to have committed an offence under 
sec. 27, although he prepares false memo- 
so as to fumidi the basis for the 
monthly bills in order to defraud Govern- 
ment. A.I.R. 1938 Xiah, 251 p=I.I/»!B- 
(1938) Lah, 236=40 PX.B. 102&. 

Bbc. 29.— 5eef 26 A.W.N. 1903, 
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(ff) jnakes or issnes any doctunent of a nature reasonably calculated to 
cause it to be believed that the document has been issued by, or under the 
authority of, the Director-General of ^ [Posts and Tele^*aphs], or 

(b) makes on any document any mark in imitation of. or siTniioT 
purporting to be, any stamp or mark of any telegraph office under the Direct®. 
General of ^ [Posts and Telegraphs], or a mark of a nature reasonably 
ed to cause it to be believed that the document so marked ha.s been issued by 01 
under the authority of, the Director-General of ’[Posts and Telegraphs] ,'h.j 
shall be punished mth fine which may extend to fifty rupee.s.] 


30. If any person fraudulently retains, or wilfully seci-etes, makes away 
Eetefadng a message de- or detains a message which ought to have been 


livered by xoistalEe. 


deli^-^erod to some other person, or, being* required by 
a telegraph officer to deliver np any such message, 
neglects or refuses to do so, he shall he. punished with imprisonment for a tena 
which may extend to two years, or with fine, or with bolii. 

31. A telegraph officer shall be deemed a public servant within the 
- meaning of sections 161, 162, 163, 164 and 165 of the 

Indian Penal Code; and in the definition of “legal 
remuneration*' contained in the said section 161, the \vord “Government** shall 
for the purposes of this Act, be deemed to include a person licensed under this 
Act. 


32. Whoever attempts to commit any offiencse 
Attopts to commit p-ajiig];iable under this Act shall bo punished with the 
®*^*^^* punishment herein provided for the offence. 


PAET V. 

Supflementaij Provisions. 


33. (1) Whenever it appears to the Provincial Government that any act 
causing or likely to cause wrongful damage to any 
telegraph is repeatedly and maliciously committed in 
any place, and that the cmplo^unent of an additional 
police-force in that place is thereby rendered necea- 
mry, the Provincial Govei*nmout may send such addi- 
tional police-force as it thinks fit to the place, and employ ’the same therein so 
long? as, in the opinion of that Government, the necessity of doing 
so continues. 


Power to employ addi- 
tional police in places where 
misduef to telegraphs is 
repeatedly committed. 


(2) The inhabitants of the place shall he charged with the cost of the 
additional police-force, and the District Magistrate diall, subject to the orders 
of the Provincial Government, assess the proportion in which the cost shall he 
paid by the inhabitants according to his judgment of their respective means. 

(3) All moneys payable under sub-section (2) shall be recoverable either 
under fie warrant of a Magistrate by distress and sale of the movable property 
of the defaulter within the local limits of his jurisdiction, or by suit in any 
competent Court. 

(4) The Provincial Government may, by order in writing, define the 
limits of any place for the purposes of this section. 

*[S4‘. (1) This Act, in its application to the Presidohey-towns, shall be 
Apiaication of Act to ^ words '‘District Magistrate** in 

Presidency-towns. s^tion 16, sub-section (1), and section 17, sub-sec- 

tions (2) and (3), for the words “Magistrate of the 
first or second class" in section 18, sub-section (1) ^[and section 19-A, sub- 


LPG. BEP. 

1 These wewds were substituted for the 
word ''Tdegraphs’’ by sec. 2 of the InidiaiL 
Post OfSce and Telegraph (Amendineiit') 
Act (XrV of 1914) . 

2 Sec. 84 was added by the a?ele- 


grauhs fPresidency-towns) Act, 1888 (XI of 
1888) . 

® These words were inserted by sec. 10 of 
-the Indian Telegraph (Amendment) Act, 
1914 (VII of 1914). 
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section (2)1 anti "^oiti ‘‘Magistrate” m section 18, sub-section (2) 

there had been enacted the n-ovds Commissioner of Police”, and for the worfe 
“District Judge, m section 16. sub-sections (3), (4) and (51 the wnWt® 
“Chief Judge oC the rom+. of Small Causes”. ' ’ 

C'o(rr»>ne«/ f>f India (Adaptation of Indian Lam) 

Order, 193/ J . 

(3) The fw in respect of an application to the Chief Judge of a Presi 
dency Court of Small Causes under sub-section (31 of section 16 shall bVSe 
same as would be payable under the Comt-Peos Act, 1870, in respect of such^ 
application to a Distn.'t Jndare beyond the limits of a Presidenev-town and fe^ 
for summonses and other processes in proceedings before the Chief Judee rmdZ 
on (81 or nnh.»r..Jim (41 of Hint Ml he pa^Sl to 

the scale set forth in fhe fonvlli .sehcclnlc to the Presidency Small Cause Courts 
Act, 1882.] 

the IiroiAN TEREITORIAI, FORCE ACT (XLVIII OP ISZO). 

fP.\ssEn m- THE TxnuN Lkoislatite Council.] 

\ Amended lui A riff TTXT of 1921; IX of 1928- 

XriIofn22andVofim.] ’ 

[227id September, 1920. 

An Art In canffilvie on Indian Territorial' Force. =‘[* • *] 

Wi^Kvs it is expedient to provide for the constitution of an Indian 
Territorial Force, * *] it is hereby enacted as follows: 

Short title cxte«t .wl 1 . (11 This Act may be called The Inotw 

eommencement. T?.’rritori.\l Force Act, 1920. ndian 

(2) Tt extends to Ihc whole of British India- including British Baluchis- 
tan and the Sonthal Parcauas. 

(3^ Tt sliall mio ?aw oti fhe first day of Octol)er, 1920. 

iiidess there is anything repug- 
iiiinl r] fhe siiT>jeet or context, — * *] 
'^entrol]c<V’ nn'ons I'urnllod or re-cnrollod in the Indian Territorial Force 
nnder this Art; 

^'Enropoan suhjopt’^ moans any person who is a European British , 

subject as defined in the Pode of Priminal Procedure, 1898, or is a British sub- 
ject of Europenn dos<‘onl in Ihc mnlc line; 

^f“iion-<»omTnis<;ionf‘d ijffioor'’ Tno«ans a person holding non-commissioned 
rank in the Indian Trrrilorial Forro, and inchidcs an acting non-commissioned 
ofScer; ''officer” Tn<\'ms a senior officer or a junior officer;] 

"proscrihc<V' moans proscribed hy rules made under this Act; and 

^f2-A\ For llic purposes of this Act, the Provinces of Bombay and. 

, J^ind, and the Provinces of Bihar and Orissa, shall 

Specif provisK)n.«t ns .o fQ t)o one Province until in either case the 

^ ^ ‘ Oentral fiovemment by notification in the Official 

Gazette otherwise directs -] 

rt 4 .- T«/Tmr, 3. Tlieve shall be raised and maintained in the 

TenSorial Tnrof'. manner hereinafter provided a force to he designat- 
ed the Indian Territorial Force: ^ 

Provided that Ihe rentral Govemment shall establish all or any of the 
branches of the Fiwe ns eircumstanees may permit from time to time. 


MG. •REF. 

aOmittea by Act TX of :!02S. 

2 Inserted by Aft TX of I92S. 
Cr.CM.-T— jC8 


® Omitted by Act IX of 1928. 

•ipiec. 2-A inserted by A.O.,, 1937. 
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or unit in which he is serving is located, save when it is, in the opinion of the 
senior military officer present, necessary to proceed beyond those limits in the 
course of the military operations upon which the corps or unit or any portion 
thereof is for the time being engaged.] 

(2) Any portion of the Indian Territorial Force which, having been 
called out or embodied under section 9, is performing military service shall be 
replaced by regular troops or otherwise as soon as circumstances permit, and 
shall not be required to perform such service after such replacement has' been 
effected to the satisfaction of the senior military officer in charge or after thg 
cancellation of the order or notification under clause or (6), as the case may 
be, of section 9 , 

^[11. (1) Every senior officer of the Indian Territorial Force, when doing 

^ ^ . duty as such officer, shall be subject to, the Army 

Application of the Array orders or regulations made thereunder, 

Armv*Act ^ whercupon the said Act, orders and regulations shall 

' " * auuly to him as if he held the same rank in His 

Majesty’s Army as he holds for the time being in the said Force, subject to the 
teims of his commission and the orders of His Majesty. 

(2) Every junior officer of the Indian Territorial Force, when doing duty 
as such officer shall be subject to the Indian Army Act, 1911, and the rules and 
regulations made thereunder, whereupon the said Act, rules and regulations 
shall apply to him as if he held the same rank in His Majesty’s Indian Forces 
as he holds for the time beincr in the said Force, subject to the terms of his 
commission and the orders of the Governor-General. 

(3) Every non-commissioned officer 
Force, — 


and man of the Indian Territorial 


(n) when called out or embodied for military service under section 9, 

(b) 'When attached to, or otheiwise acting as part of, or with, any 
regular force, or 

(cl when embodied for, or otherwise undergoing, military training in 
the -nrescribed manner, 

shall be subject to the Indian Armv Act, 1911, and the rules and regulations 
made thereunder, whereupon the said Act, rules and regulations shall apply to 
him as if he held the same rank in His Majesty’s Indian Forces as he holds for 
the time being in the said Force, subject to the orders of the Governor-General : 

Provided that the said Act, rules and regulations shall, in fheir application 
to such non-commissioned officers and men when embodied for or otherwise 
under-going military training, he modified to such extent and in such manner as 
may he prescribed : 

Provided further tha.t non-commissioned officers and men of an urban 
corps or unit, when' undergoing militarv training without having been embodied 
for that purpose, and non-commissioned officers and men of a University Corps 
when undergoing training, shall, in revspect of such training, be subject only to 
such disciplinary and other rules as may be prescribed. 

(4) Where an offence punishable under the Indian Army Act, 1911, or, 
as the case may be, under that Act as modified under sub-section (3'i, has been 
committed by any person whilst subject to that Act under the provisions of this 
section, such person may be taken into and kept in military custody and tried 
and punivshed for such offence,^ although he has ceased to be so subject as afore- 
said, in like manner as he might have been taken' into and kept in military 
custody, tried or punished if he had continued to be so subject : 

Provided that no such person shall be kept in military custody after he 
has ceased to belong to the Indian Territorial Force, unless he has been taken 


LKG. “REF. -tion 11 and 31 (a) and 11* (b) add- 

1 New sec. 11 was sn’bstitn.ted for Qld sec. ed hj Act (IX of 1928) . 
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into or kept in military custody on account of the offence before the date on 
which he ceased so to belong; nor shall he be kept in military custody or be 
tried or punished for the offence after the expiry of two mnut lis £com. that 
date, unless his trial has already commenced before such expiry. 

11-A. In addition to, or in substitution for, any punishment or punishments 
Summary trial and 1° which he inay be liable under the Indian Army 
punishments. Act, 1911, a junior officer, non-commissioned officer 

or man of the Indian Territorial Force not being a 
member of a University Corps, may be punished, either by a Criminal Court 
or summarily by order of the prescribed authority, for any offence under that 
Act, or for the contravention of any rule or regulation under this Act, with fine 
which may extend to fifty rupees, to be recovered in such manner and by such 
authority as may be prescribed: 

Provided that no fine shall be summarily inflicted by order of the pres- 
cribed authority in any ease in whidi the accused claims to be tried by a 
Criminal Court: 

Provided further that no Court inferior to that of a Presidency Magis- 
trate or a Magistrate of the first class shall try any offence made pnnidiable 
by or under this Act. 

11-B. Where a junior officer, non-commissioned officer or man of the 
Presumptiott as to certain Territorial Force is required by or in pursu- 

ance of any rule, regtilation or order made under 
this Act, to attend any place, a certificate purport- 
ing to be signed by the prescribed officer, stating that the person so required to 
attend failed to do so in accordance with such requirement, shall, without proof 
of the signature or appointment of sudi officer, be evidence of the matters stated 
^erein.] 

^[12. *[(1) In each Province in which any unit or units of the Indian 
A 47 i 8 oty Territorial Force' is or have been constituted, the Cen- 

tral Government shall constitute a Provincial Advi- 
sory Committee for all such units and a Unit Advisory Committee for each of 
such units.] 

(2) The Central Government shall constitute a Central Advisory Com- 
mittee to advise ^[it] on matters connected with the Indian Territorial Force 
generally. 

(3) The constitution, powers and procedure of the Advisory Committees 
iffiall be such as may be prescribed.] 

13. (1) The Central Government may, after 
Power t* makfl rules. previous publication, make rules to carry out the pur- 
poses of this Act. 

(2) In particular and without prejudice to the generality of the forego- , 
ing powers, such rules may — 

(a) prescribe the manner in which, the period for which and the condi- 
tions subject to which, persons may be enrolled under section 5; 

(i) prescribe the manner in which persons enrolled may be appointed 'to 
corps and units under section 6 or transferred -under section 7 *[or sec- 
tion 7-A]j 

(c) prescribe the authorities by which and the conditions subject to 
which persons enrolled may be discharged under section 8; 

(d!) prescribe ® [preUminary and periodical military tr ainin g, compulsory 
and voluntary, for] any persons or class of persons enrolled and provide for 
the embodiment of any ‘corps or unit for -that pui^ose; ^ . . . 


ilTew section. 12 substitated for old see* 
tion 12 by Act IZ of 1928. 
s Sub-section (1) of section 12 substitnted 


by A.O., 1937. ^ , 

8 Substituted by the A. 0., 1937, for 'kinu' 
lAdded by Act IZ of 1928. 

8 Substituted by Act Y of ,1981. 
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(e) prescribe the military or other obligations to which members of a 
University Corps shall be liable whra underling military training and provide 
generally for lie maintenance of discipline in such cases ; 

if) provide for the medical examination of persons offering themselves 
for enrolment under section 6 ; 

(gi) provide for and regulate the remuneration, allowances, gratuities or 
compensation (if any) to be paid to any person or class of persons enrolled or 
to their dependants; and 

(h) provide for any other matter which under this Act is to be or may 
be prescribed. 

( 3 ) All rules made under this Act diall be publi^ed in the Official 
Gazette, and on such publication shall have effect as if enacted in this Act. 

14. (1) The Oommander-in-Chief of His Majesty’s Forces in India may 
PowM to make retraia- Diake regulations consistent with this Act and the 

tiCTffT • ^ rules made thereunder providing, generally for all 

details coimected with the oiganization wd personnel 
of the Indian Territorial Force and for the duties, military training, clothing, 
equipment, allowances and leave of persons enrolled. 

( 2 ) In particular and without prejudice to the generaUty of &e forgo- 
ing power, such regulations may specify the courses of training or instruction 
to be followed by any person or class of persons enrolled. 

15. For the purposes of sections 128, 130 and 131 of the Code of Criminal 

Procedure, 1898, aU officers, non-commissioned officers 
Owto persons Mbjeet Indian Territorial Force who have 

to^hiSo^Act^to appointed to a corps or unit shall be deemed to 

Armv for certain purposes. ^ officers, non-commissiotied officers and soldiers, 

rei^ectively, of Hb Majesty’s Army. 

16. No person shall be liable to pay any municipal or other tax in respect 

Eremption from local 0^ “7 M<g^cle, motor bicycle, motor car, or 

taration. other means of conveyance which he is authorised by 

regulations made under section 14 to maintain in his 
capacity as a member of the Indian Territorial Force. 


THE TEADE MAKES AOT (V OP 194D) (Extracts). 

• * • • • 

CHAPTEE X. 

OwitNCES AND EeSTBAINT 01' USE OF EOTAL AbUS AND SXAXE EkBUSMS. 

67. If any person makes, or causes to be made, a felse entry in the register. 
Penalty for falsifieation or a writing fj^ely purporting to be a eopy^of an en- 

of entries in register. try in the register. Or produces or tenders, or causes 

... to be produced, or tendered, in evidence any such 

writing, knowing the entry or writing to be false, he shall be punishable with 
imprisonmmit for a term which may extend to two years, or with fine, or with 
both. 

68. (1) From such date, not being earlier tban one year from the com- 
psnaltr for faMv rcurB- ^lencement of this Act, as the Central Government 

asntiiig a trads i— rv as^re- ?“y, _by notification in the. Official Gazette, appoint 
gistered. Ui this bdialf, no person shall make anj representa- 

tion — 

(o) wiA respect to a mark not being a registered trade mark, to the 
effect that it is a registered trade maik; or 

(h) wi& respect to a part of a registered trade mark not being a part 
separately registeired as a trade mark, to the effect that it is separately register- 
ed as a trade mark; or 

(c) to the effect that a re^tered trade mark is registered in respect of 
any goods in respect of which it is not in fact registered; or 

14) to tihe effect that the regbtration of a trade mark gives an es^usivq 
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right to the use thereof in any circumstances in which, having regard to limita- 
tions entered on the register, the registration does not in fact give that right. 

(2) If any persons contravenes any of the provisions of sub-section (1), 
he shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or vrith both. 

(3) For the purposes of this section, the use m British India in relation 
to a trade mark of the word “registered”, or of any other expression referring 
whether expressly or impliedly to registration, shall be deemed to import a re- 
ference to registration in the raster, except — 

(a) where that word or other expression is used in direct association 
with olher words ddineated in characters at least as large as those in which 
that word or other expression is delineated and indicating that the reference is 
to registration as a trade mark under the law of a countiy outside Briti^ India, 
being a country under the. law of which the registration referred to is in fact in 
force ; or 

(b) where that other expression is of itsdf such as to indicate that the 
reference is to such registration as is mentioned in clause (a) ,* or 

(c) where that word is used .in relation to a mark registered as a trade 
mark under the law of a country outside British India and in relation solely to 
goods to be exported to that country. 

_ . . . . _ , 6(&. If a pejrson,! 1 without due authority, uses 

^ connection with any trade, business, calling or 
profession — 

(а) the Royal Arms (or arms so closely resembling the same as to be 
calculated to deceive) in such manner as to be calculated to lead to the belief 
that he is duly authorised so to use the Royal Arms, or 

(б) any device, emblem or title in such manner as to be calculated to 
lead to the belief that he is employed by, or supplies goods to, or is connected 
•with, His Majesty's Government or the Central Government or any Provincial 
Government or any department of any such Goveinment, 

he may, at the suit of any person who is authorised to use such AT m& or such 
device, emblem or title or of the Registrar, be restrained by injunction from 
continuing so to use the same • 


THE IBHlAfir TBEASURE-TBOVE ACT (VI OF 1878). 


HpCSTORICAL MEMOIR. 


Year. 

No. of Act j 

Name of Act. 

1 How aflectcd. 

1878 

VI 

Treasure-'l’rovc. 

Rep. in part. Act XII of l 8 gi. 




„ „ X of 1914 . 


[IZth February, 1878. 

An Aot to amend the laur relating to trcasure4rove, 

WHERiiiAS it is expedient to amend the law re^ 
lating to treasure-trove ; It is hereby enacted as fol- 
lows : — 

Preliynma)^. 

1. This Act may be called Tira Indian Trea- 
^ 4 tJRj:-TROVE Act, 1878. ' 

_ It extends to the w l iole of British India. 

The Act applies only to things which have of owner of places and finder. 3 M. 397=4 
been hidden. 133 1.0. 564=1931 C. 430r=:59 219. Act applies only to things 

0. 21 (following 31 M. 397). which have boon hidden. 1931 C. 430 y also 

Applicability of Act and respective rights 31 M. 397. 


Preamble. 

Bhort title. 
Extent. 
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2. [Bepeal of eruzetment.] BepeaLed by the Amending, Act, 1891 {ZII 
of 1891). 

InterpretatioiL danse. 8. In. this Act — 

“Treasnie.” 


“treasure” means anything of any value 
hidden in the soil, or in anything affixed thereto; 

\ *r> .1.^-. A 


“Collector” means (1) any Revenue-officer, in independent chaise of a 
. ,, district, and (2) any officer appointed by the Provin- 

CoUector. Government to perform the functions of a 

CoUector under this Act. 

When any person is entitled, under any reservation in an instrument of 
- transfer of any land or thing affixed thereto, to trea- 

sure in such land or thing, he shall, for the purposes 
of this Act, be deemed to be the ovmer of such land or thing. 

Procedure on finding Treasure. 

Notice by finder of trea- ^ Whenever any tre^m^ exceeding m amount 
flure. or value ten rupees is found, the finder shall, as soon 

as practicable, ^ve to the Collector notice in writing— 

(a) of the nature and amount or approximate value of such treasure; 

(6) of the place in which it was found; 

(c) of Ae date of the findin g; 

and either deposit the treasure in the nearest Government tfeasury, or give the 
Collector such security as the OoUeetor thinks fit, to produce the treasure at 
such tinfifl and place as he may from time to time require. 

■NT t.-A 5- 0“ receiving a notice under section 4, the 

«i£2to to eppew, CoUector shaU, after mahing such enquiiy (if any) as 

he thinks fit, take the following steps (namely) 

(<^) he publish a notification in such manner a's the Provincial 
Government from time to time prescribes in thisj behalf, to the effect that on a 
certain date {mBTiiioning it) certain treasure {mentioning its wtnre^ aTifmmt 
and a^pprosAmate value) was found in a certain place {mentionmg it) ; and 
requiring all persons claiming the treasure, or any part thereof, to appear 
personally or by agent before the Collector on a day and at a place therein 
mentioned, such day not being earlier than four months, or later than six 
months, after the date of the publication of such notification ; 

(b) when the place in which the treasure appears to the Collector to 
have been found waa at the date of the finding in the possession of some person 


lEG*. EBF. 

1 Omitted by Act X of 1914, 


Sec. 3. — Property not bidden is not trea- 
sure-trove and bdongs to owner of land on 
wMdi it is found. 31 M« 397)=34 MJj.T. 


.219; 1931 0. 43<0>. 

Sec. 4. — ^TEInder^ — Coolies fiTiding in their 
employer’s presence treasure in Ibe course 
of f^ing trees. 27 M.L.J. 477=25 J.C. 
640. A person who was not present at the 
finding of a treasure and who. has had no 
sort of connection with the matter np to the 
time when the actual finder decides not to re- 
port to the Collector about the fi'ndi-ng can- 
not be found guilty of the offence of abet- 
ment of an offence under sec. 4 of the Act, 
theugh they may have subsequently shared 
.treasure illegally with the finder.. 175 
^O. 820=1938 M.W.N. 860 

.fcA.I.B. 1938 Mad. 608. 

Sbgb. 4 20. — If any person takes Gov- 


ernment money and deposits it in a bank or. 
even if he uses that money for purchasing 
articles, the money ceases to be Govenunent 
money when it changes hands. When the mo* 
ney is deposited in a bank it becomes a part 
of the assets of the bank the latter becoming 
a debtor for that amount to the person who 
deposits the money into the bank. 8 found 
a bangle, sold it for Es. 1,000 and depo- 
sited portions of that sum in three banks. 
The crown sought to recover the sums of mo- 
ney deposited in the banks. Held, that 
though the proceeds of the sale of the ban- 
gle was Govemmeut money it ceased to be so 
when it changed hands, ai^ the Crown could 
not in criminal proceedings claim the reftnid 
of the moneys deposited in the banks out of 
the proceeds of the sale of the bangle. 47 
li.W, 813=A.I.B. 1938 Mad, 710= (1938) 
1 M.L.J. 767. 

Seo. 5. — In the absence of notice, Act does 
not apply. 19 B, 668; see 7 M. 160. 
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Forfeiture of right on 
failure to appear. 

Matters to be enqdred 
into and determined by the 
CSoUeetor. 


other than the finder, the Collector shall also serve on sa(fii person a special 
notice in writing to the same effect. 

6. Any person having any right to snch treasure or any part thereof, as 
owner of the place in which it was found or other- 
wise, and not appearing as required by the notifica- 
tion issued under section 5, shall forfeit such right. 

7. On the day notified under section 5, the 
Collector shall cause the treasure to he produced be- 
fore him, and ifiiall enquire as to and determine — 

(a) the person by whom, the plate in which, and llie circmnstances under 
which, such treasure was found; and 

(i) as far as is possible, the person by whom, and the circumstances 
under which, such treasure was hidden. 

8. If, upon enquiry made under section 7, the Collector sees reason to 
to be allowed for *^® treasure was hidden within one 

suit by person the hundred years before the date of the findmg, by a 

tseasun. person appearing as required by the said notification 

and claiming such treasure, or by some other person 
under whom such person claims, the Collector shall make an order adjourning 
the hearing of the case for such period as he deems sufQcient, to allow of a suit 
being instituted in the Civil Court by the daimant, to establish his right. 

When Measure may be de- 9. If Upon sudi enquiry the Collector sees no 
dared ownerlem. reason to believe that the treasure was so hidden; or 

if, where a period is fixed under section 8, no suit is instituted as afore- 
said within such period to the knowledge of the Collector ; or 

if such suit is instituted within such period, and the plaintiff’s claim is 
finally rejected; 

the Collector may dedare the treasure to be ownerless. 

Appeal against such de- An? person aggrieved by a declaration made 

daratioa. under this section may appeal against the same with- 

in two months from the date thereof to the Chief Oon- 
trollixg Revenue authorily. 

Subject to such appeal, every such declaration shall be find and condu- 

sive. 

10.. When a declaration has been made in respect of any treasure under 
Proceedings subsegwmt section 9, such treasure shall, in accordance wiA the 
to dedaratton. provisions hereinafter contained, either be delivered 

to the finder thereof, or be divided between him and 
the owner of the place in which it has been found in manner hereinafter pro- 
vided. 

11s When a declaration has been made in respect of any treasure as afore- 
said, and no person olier than the finder of such 
treasure has appeared as. required by the notification 
published under section 5 and claimed a share of the 
treasure as owner of the place in which it has been 
found, the Collector shall deliver such treasure to the 


When no other person 
daims as owner of place, 
treasure to be given to 
finder. 


finder thereof. 


12. When a declaration has been made as aforesaid in respect of any 
treasure, and only one person other than the finder 
When only one such per- of such treasure has SO appeared and claimed, and 
son claims and his claim is claim of such person is not disputed by the finder, 
d^ ' the Collector shall proceed to divide the treasure 

between the finder and the person so claiming accord- 
ing to the following rule (namdy) : — 

C M.-I— 169 
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If the finder and the person so claiming have not entered into any agree- 
ment then in force as to the disposal of the treasure, three-fourths of the 
treasure shall be allotted to such finder and the residue to such person. If such 
&der and such person have entered into any suph agreement, the treasure 
be disposed of in accordance therewith: 

Provided that the Collector may, in any case, if he thinka fit, gf 

dividing any treasure as directed by this section, — 

(o) allot to either party the whole or more than his share of such trea- 
sure, on such party pasnng to the Collector for the other party such sum of 
money as the Collector may fix as the equivalent of the share of such other 
party* or of the excess so allotted, as the ease may be; or 

(5) sell such treasure or any portion thereof by public auction, and 
divide the sale-proceeds between the parties according to tiie rule hereinbefore 
prescribed: 

Provided also that, When the Collector has by his dedaratidn under 
section 9 rejected any claim made under this Act by any person other the 
said finder or pe^n claiming as owner of the place in which the treasure was 
fowd, such division shall not be made until after the expiration of two months 
wi^out an appeal having been presented under section 9 by the person whose 
elaiin has been so rejected, or when an appeal has been so presented, after such 
appeal has been dismissed. 

When the OoUeetor has made a division under this section, he shall 

' ■ and share, to be aeUvered ‘f® 

€0 par^ aeuFwea money in lieu thereof, to which they are 

respectively entitled under such division. 

13. When a declaration has been made as aforesaid in respect of any trea- 

la case of dispute as to T®’ appeared as. 

ownership of p^, pro- aforesaid and each of them claimed as ovmer of the 
ceedings to be rtajed. place where such treasure was found, or the right of 

any person who has so appeared and claimed is dis- 
'puted by the finder of such treasure, the Collector shall retain such treasure and 
•shall make an order staying his proceedings- with a view to the matter bAing 
enquired into and determined by a Civfl, Court. 

14. Any person who has so appeared and claimed may, within one montii 
Settlement of such dis- from the date of such order, institute a suit in the 

pute. Civil Court to obtain a decree declaring his right ; and 

in every such suit the finder of the treasure and all 
persons disputing such claim before the Collector shall he made defendants. 

15. If any such suit is instituted and the plaintiff’s claim is flLnally estab- 

and division thareupon. therein, the Collector shall, subject to the pro- 

and the fiTtilar visions of section 12, ^divide the treasure between him 

in instituted as aforesaid, or if the claims of the plaintiffs 

the finder finally rejected, the Collector shall deliver the treasure to 

16. The Collector may, at any time after makisig a declaration under 

Power to ' acquire the ^®^ore delivering or dividing the trea- 

treacure- oa bduilf of S'® hereinbefore provided, declare by 'writing 
,.OoverBaient., . imder his hand his intention to acquire on behalf of 

X ^ Government tiie treasure, or any specified portion 

by payment to persons entitled thereto of a sum equal to the value 
1 °^ such treasure or portion, together with one-fifth of such 
sttcli sum in deposit in his. treasury to the credit of such 
thereu^n such treasure or portion shall be deemed to be the pro- 

money so deposited shaU be dealt -with, as far as 
may be, as if it ■were such 'treasure or portion, . . ! ‘ 
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Decinon of Collector 
final, and no suit to lie 
against lum for acts done 
dona "fide. 


CoUeetor to exercise 
powers of CiTil Court, 


Power to make rules. 

Such rules shall, 
force of law. 


17 . No decision passed or act done by the Col- 
lector under this Act shall be called in question by any 
Civil Court, and no suit or other proceeding shall lie 
against him for^ anything done in good faith in exer- 
cise of the powers hereby conferred. 

18. A Collector making any enquiry under this 
Act may exercise any power conferred by the Code of 
Cml Procedure on a Civil Court for the trial of suits.. 

19. The Provincial Government may, from time 
to time, make rules consistent with this Act to regu- 
late proceedings hereunder. 

on being publMed in the OflBcial Gazette, have the 


PeTMities. 

20. If the finder of any treasure fails to give the notice, or does not either 
Penalty on •finder failing Diake the deposit Or give the security, required by sec- 

to give notice, etc. tion 4, or alters or attempts to alter such treasure so 

as to conceal its identity, the share of such treasure, 
or the money in lieu thereof to which he would olierwise be entitled, j^U vest 
in Her Majesty, 

; and he shall, on conviction before a Magistrate, be punished with im- 
prisonment for a term which may extend to one year, or with fine, or with both. 

21 . If the owner of the place in which any treasure' is found ab6ts, with- 

Penalty on ower abetting “ meaning of Indian Penal Code, any offence 
offence under section 20. section 20, the share of such treasure, or the 

money in lien thereof to which he would otherwise be 
entitled, shall vest in Her Majesty, 

and he shall, on conviction before a Magistrate, be punished with impri- 
sonment which may extend to six months, or with fine, or with both. 

SCHEDULE. 

[Repealed hy the Amending Act, 1891 (ZZI of 1891).] 
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Sec. 20. — Coolies finding treasure in their 
employer's presence while felling trees. 25 
I.C. 6405=27 M.L.J. 471. Where the per- 
son who failed to give notice is neither the 
"finder nor employed or instructed by the 
finder to give notice on his behalf, he is not 
guilty. 15 A.L.J. 796=42 I.C. 995=19 
Cr.L.J 35. A person found a bangle, sold it 


Sections. 

Inoculated persons not to enter witli- 
out certificate local area subject to Act.- . 

7. Vaccination-drcles. 

Vaccinators; Superintendent of 

vaccination, 

8. Private vaccinators. 

9. Unprotected children to be vaccinat- 
ed. 


for Bs. 1,000 and deposited portions of that 
sum in threse banks. The Crown sought to re- 
cover the sums, of money deposited in the 
banks. Eeld, that though the proceeds of 
the sale of the bangle was Goveminent ' mo- 
ney it ceased to be so when it Changed' handS) 
and the Crown could not in criminal proceed- 
ings claim the refund of the moneys deposit- 
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of the Act are punishable under ike ■ •Penal 
Code. 1 Weir 919, ' ' 
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Sections. , ^ ^ 

Yaeciiiator to Taeonate cxularen, or 

deliver certificates of postponement. 

10. Inspection after vacc^tion. 

11. Procedure when vaccination is suc- 
cessful. 

12 . Procedure when vaccination is tm- 


18. Procedure when child is unfit for 
vaccination. 

Benewal of postponemeflit certificates. 

14. Certificates ' of insusceptibility of 
successful vaccination. 

15. What lymph to be used. 

16 . No fee to be charged except by pri- 
vate vaccinator. 

Proviso. 

‘ 17. Duties of {Superintendent of vacci- 


Sections. 

nation. 

Notice to parent or guardian neglect- 
ing to comply with Act. 

IS . Order by Magistrate when notice not 
complied with. 

Procedure when order not obeyed. 

Magistrates to be non-official Na- 
tives. 
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20. Power to make rules for canton- 
ments. 
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July, 1880. 

An Act to give power to prohihit inoculation and to make the vaccination of 
children compidsory in ‘Certain Municipalities and cantonments, 
Whesbesas it is expedient to give power to prohibit inoculation, and make 
■ Preamble. vaccination of children eompulaory in certain 

municipalities and cantonments; It is hereby enacted 

as follows: — 


Short titUi. called The Vaccination 

Act, 1880; and 

It shall apply only to such municipalities and cantonments situate in Jhe 
Application. territories administered respectively by the =^Lieute- 

‘ - , nanfc-Govemors of the North-Western Provinces ®aiid 

4 r# Chief Commissioners of Oudh, *the Central Provinces, 

[ ] Assam, Ajmer and Coorg as it may be extended to in manner herein- 

after provided. 


Interpretation-clause. 2. In this Act, unless there is something repug- 

ViSLid in the subject or context, — 

(1) the expression “municipal commissioners^’ means a body of munici- 
“Municipal coxomMoners or a municipal eonomittee constitut- 

ers^^ ®d under the provisions of any enactment for the 

time being in forcer 

**parMit»^ (2) “parent” means the father of a legitimate 

child and the mother of an illegitimate child: 
''guatdisn*': (3) “guardian” includes any person who has 

accepted or assumed the care or custody of any child; 

(4) “unprotected child” means a child who has not been protected from 
*‘ujDLprotccted child”: smaU-pox by -having had that disease either naturally 

or by inoculation, or by having been successfully vac- 
cinated, and who has not been certified under tiiis Act to be insusceptible to 
vaccination: 


LEG. REF. 

iTo be eouetrued now •^'Goveomors”, see 
sec. 31 of the General Glauses Act, 1897 (X 
of 1897) . 

. '^To be construed now tlie ^^Govemor of 
the United Provinces of Agra and Oudh,'' 
see the TTnited Provinces (Designation) Act 
1902 (Vn of 1902). ^ 

. 3 la the Nerth-West Frontier Provmce 
this refearence to the territories administered 
the lieutenant-Govemor of the Punjab 
is to be construed as referring to the North- 
West Frontier Province^ see sec. 6 (1) (a) 


of the North-West Frontier Law and Jus- 
tice Regulation, 1901 (VII of 1901) . 

^ Words ‘'Britidi Burma” omitted by A. 
0., 1937. 


Sec. 1. — ^As to failure to comply with a 
notice for vaccinatiQn of child, see 2 L.B.B, 
279; 1 Wear 96, 96. Entry in vaccination 
register regarding father’s namepf an ille- 
girimate made three years after the 
child's birth is inajdnussible in evidence* 
1930 M. 191. 
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(5) "inoectrlation^' means any operation performed with the object of pro- 
'^inoculation”: ducing the disease of small-pox in any person by 

means of variolous matter : 


(6) “vaccination-circle'’ means one of the parts into which a municipa- 
^'vacdnation circle”: lity OT cantonment has been divided under flus Act 

for the performance of vaccination: 


( 7 ) ‘‘vaccinator” means any vaccinator appointed under this Act to per- 
” vaccinator”; form the operation of vaccination, or any private 

person authorised ^[* * *] in manner hereinafter 
provided to perform the same operation; and indndes a “Superintendent of 
vaccination'^: 


(8) ‘vaccination-season” means the period from time to time fixed* by 
^be Provincial Government for any local area under 
its administration by notification m the Official 
Gazette, during which alone vaccination may be performed under this Act» 


8.® A majority in number of the persons present at a meeting of the 
Bxteatioii of Act to Municipal Commissioners specially convened in this 
municipalities. behalf may apply to the Provrueial Government to 

extend this Act to the whole or any part of a munici- 
pality, and thereupon the Provincial Government may, if it thinks fit, by notifi- 
cation ppblished in the Official Gazette, declare its intention to extend this Act 
in the manner proposed. 


Any inhabitant of such municipality or part thereof who objects to such 
extension may within six weeks from the date of such publication, send his 
objection in writing to the Secretary to the Provincial Government, and the 
Provincial Government shall take such objection into consideration- "When six 
weeks from the said publication have expired, the Provincial Government, if no 
such objections have been sent as aforesaid, or (when such objections have been 
so sent) if in its opinion they are insufficient, may by like notification effect the 
proposed extension. 

4 . The Provincial Government may, *[»••] 


Extension to canton- 
ments. 


by notification in the Official Gazette extend this Act 
to the whole or any part of a military cantonment. 


5 . The Provincial Government may, by notification in the Official Gazette, 
Power to withdraw local ^tMraw any Iffcal area in a municipaHty or *[* * 
ar^Tfrom operation of Act. * *1 any local area in a cantonment, from the opera- 
tion of this Act, 


LEG-. KEE. 

iThe woras “by tbe Local Govcfmment” 
we repealed by the Decentralization Act, 
1914 (IV of 1914). 

2 Eor list of notifications fixing vaccma- 
tion periods for different mnnicipalities, see 
Punjab Locid Pules and Orders, Cooig 

Buies and Orders and TTnited Provmces 

Bnles and Orders. " .rr -i. a 

a Insertion of new sec. 3-A in the TTniTOd 
Provinces and Central Provinces by TT.P. 
Act n of 1907 and by O.P. Act ni of 1915 
respectlvdy, which runs as follows;— 

^ 3-A. The Provmcial 

Extension of Act Government may, By 
to local areas notification in the 

administered by Official Gazette dedare 

Local Boards, its inteniion to extend 

ibis Act to the whole or any part of a notified 


area. 

Any inhabitant of such notified area or 
part thereof who objects to such extension 
may, within six’wedcs from the date of such 
publication, send his objection in writing to 
the Secretary to the Provincial Government, 
and the Provincial Government shall tabs 
such objection into consideration. When 
six weeks from the said publication have 
expired, the Provincial Government, if no 
such objections have been sent as aforesaid, 
or (when such objections have been sa sent) 
if in its opinion they are insufficient, may by 
like notification effect the proposed exten- 
sion. 

4 The words “subject to the eonfcrol of the 
Governor-General in Covmcil” werer omitted 
by the Devolution Act, 1920 '(AXJlVX'Ll of 
1920), sec, 2 and Sch. I. 
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Vaccination. circleB. 


Vaccinators. 

Saperintendemt 

nation^ 


of vacci- 


TTnprotccteA children 
be vaccinated. 


Fiolilbltioa of iabeular 6. In any local area to whicli the provisions of 
tion. - this Act apply, inoculation shall be prohibited; and 

no person who has undergone inoculation shall enter such area before the 
lapse of forly days from the date of the operation, 
Xnoenla^ persons not to without a certificate from a medical practitioner, of 
enter, -without gg the Provincial Government may from 

local area subject to Act. , ^ order authorise to grant such 

ceitiflcates stating that such person is no longer likely to produce smaU-pox by 
contact or near approadh. 

7. -Every local area to which this Act applies idiall be a vaceination-cirde. 

or aball in manner hereinafter provided .be .divided 
into a number of such circles; 

one or more vaccinators shall be appointed in 
manner hereinafter provided for each such.circle; and 
one or moire Superintendents of vaccination 
shall be appointed in manner hereinafter provided for 
each such local area. ^ ^ 

The ^[Commissioner] may by written licence authorise private vacei- 
. nators to perform vaccination in any vaccination 
Mvate vMcmators.- circle, and may suspend or cancel any such lieence. 

9. When any unprotected child, having attained the age of six months 
has resided for a period of one month during the 
vaccination season in any local area to which* the pror 
visions of this Act apply, and has not at the expira- 
tion of such- period attained the age, if a boy, of fourteen years, and if a girl, 
of 'eight years, the parent or guar^an of such child shall take it, or cause it to 
be taken, to a vaccinator to be vaccinated, or send for a vaccinator to vaccinate 
if. 

■ Such vaccinator shall vaccinate the child and deliver to its parent or guw- 
flian a memorandtim stating the date on which the 
. Yacdsator to • vae dy te vaccination has been performed and the date on which 
chflaren, or ddiver ctrtift- n-hpa jg to be inspected in order to ascertain the 
eat^ of poBtpouemeut. operation, or shall, if he fin^ such 

child in a state unfit for vaccination, deliver to its parent or guardian a certafi- 
cate under his hand to the effect that the child is in a state unfit for vaccination 
for the whole or part of the cuyent vaccination season. 

10 The parent or guardian of every child which has been vaccinated 
under- section 9 shall, on the date of inspection stat^ 
iMpedaoft after vacdaa- ^ memorandum, take the child, or cause it to be 
taken, to a vaccinator for inspection, or get it inspect- 
ed at his own house by a vaccinator; and ^ ... 

• such -vaccinator shall- then append to the memorimdum a cerbficate stating 
that the child has been inspected and the result of such inspection . 

■ 'll When it is ascertained at the time of inspecth^ a child under se^on 
• ■ 10 that the vaccination has been successful, a certin- 

' Procedtjre vacema- ghnii he delivered by the vaccinator to the 

'ilott u rtwcewful. • gnargiijm of such child to that effect, and 

such child shall thereafter be deemed to be protected. . 

13. When it is ascertained as aforesaid that 'the vlaccination has been un- 

, ■ . . guecessful, the- parent -or guardian ^ihaill, . if the vacci- 

nator so direct, canse the child to be forthwith again 
is unsuce , vaccinated and subsequently- inspected in manner 

hereinbefore provided. . . ; — 


■ LEG. REE. , , 

' ; i-Sttbstittrted 'for • tto words “Local 
OovenuDMat” by Ihe BectsitraHsatioJi Act, 
19U (IV of 1*14) . ' 


Swi. 7. — -Yacciiiators sro phUie seryaats. 
8 M.H.O.B. AP- 48; 1 Weir 182. . . 
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18. A certificate granted under section 9 showing the unfitness of a child 

. . for vaccination shall remain in force for the period 
cliud IS . . ^ ^ ^ - 


Procedure when 
unfit’ for vaccination , 


stated therein, and on the termination of that period, 
or, if that period terminates after the vaccination 
season is over, when the next vaccination season begins, the parent or guar^an 
of such child shall take the child, or cause it to be taken, to a vaccinator to be 
vaccinated, or procure its vaccination at his own house by a vaccinator : 

Provided that, if the child is stiU found to be 
Benfiwal of postpone- jjj unfit for vaccination, the certificate .granted 

under section 9 shall be renewed. 


ment certificates. 


14. If the Superintendent of vaccination is of opinion that a child which 

' , has been three times- unsuccessfully vaccinated is 

Certificates of ijwusceph- insusceptible of successful vaccination, he shall deliver 

of successM vaea.- guardian of such child a’ certificate 

^ * under Ms hahd to that effe.ct; apd the parent or 

guardian shall thenceforth not be required to cause the child to be vaccinated. 

15. The vaccination of a child shall ordinarily be performed with such 

mat lymph to be usea. ^y^ph' M my be prescribed by the rules to be made 
. ‘ under this Act. 

Provided that, 

1st, if animal-lymph is so prescribed and the parent or guardian of any 
child desires that such child shall be vaccinated with human-lymph, it shall be 
so vaccinated; and 

2nd, if in any local area in which animal-lymph is procurable human- 
lymph is so prescribed, and the parent or guardian of any child desires that such 
child should be vaccinated with animal-lymph, and tenders to the'vaecinator the 
amount of such fee, not exceeding one rupee, as may be fixed by such rules in 
this behalf, such child shall be so vaccinated. 

16 . No fee shall he charged by any vaccinator except a private vaccinator 

to the parent or guardian of any child for any of the 
No fee to be cbarged ex- duties imposed on such vaccinator by or under the 
eept by private vaccinator, provisions of this Act : 

Provided that it shall be lawful for a vaccinator to accept a fee for vacci- 
‘ . Proviso. nating a child by request of the parent or guardian 

elsewhere than in the circle 'for which such' vaccina- 
tor is appointed. ■ ’ 

IT. The Superintendent of vaccination, in addition to the other duties 
^ . i. a * imposed on him by or under the provisions of this 

Bufaes of Snpermtenaent. ascertain whether aU unprotected children, 

^ ^ ^ * under the age of fourteen years if boys, and under the 

age of eight years if girls, within the local area under his. superintendence 
have been vaccinated ; and, if he has reason to believe that the parent or guar- 
dian of any such child is bound by the provisions 
Notice to parent or guar- hereinbefore contained to procure the vaccination of 
comp y g^^Qh-child or to present it for inspection, and has 
omitted so to do, he shall personally go to the house 
of such parent or guardian, and there make enquiry, and shall, if the fact is 
proved, forthwith deliver to such parent or guardian, or cause to be aiSaxed to 
h.^s house, a notice requiring that the child be vaccinated, or (as the case may 
be) that it^bc presented for inspection, at a time and place to be specified in such 
notice. ... 

16 . Tf su ch notice is not complied with, the Superintendent of vaccination 

offeace. 4 L.B.B. 12=6 Or.L.J. 124 A 
Magistrate, therefore, who makes an order 

— j compliance with 

order the pdymewt-.of 


dian' negldcting to 
with Act. 


‘ Ssc. 18 to the notics is- 
flued by the vaccinating authorities is not an Magistrate, therefore 
■oSence, and such officers’ report to the under sec. 18 of that 
Magistrate Is’ not a complaint of any such notice, cannot- 
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ora«r hv Maoistrate Magistrate of the Dia- 

when notice^ not cSi^S Magistrate as the Provincial OovenuMnt 

^th. . ■ or the Magistrate of the district may &om 

time appoint in this behalf ; and the Magistrate receiv- 
ing such report shall summon the parent or ^ardian of tiie child mid 
his explanation, and shall, if such explanation is not satisfactory, mair^ ^ 
order in •writing directing such parent or guardian -to comply ■with the notice 
before a date specified in -the order. 

If on such date the order has not been obeyed, the Magistrate ahap 
_ . t a summon the parent or guardian before him, and 

notSbwS* unless just cause or excuse is shown, shall deal with 

^ the disobedience as an offence punishable under 

section 22. 


Ma^rtrate* to bo wm- The Magistrates appointed under this section 

offidia natives. shall, as far as is conveniently practicable, be natives 

of India, and not paid servants of the '[Crown] . 


Power to make rolea for 
mvmitipalities. 


*19. When this Act has been applied to any municipality or any iiart 
thereof, the Municipal Commissioners may, firam time 
to time, make *Tules consistent •with this Act for the 
proper enforcement of this Act •within the limits to 
which it applies. Such rules shall be made in the manner in which, under the 
law for the time being in force, the ''[Municipal] Commissioners make rules or 
bye-laws for the regulation of other matters within the limits of the municipa- 
lity, and diaU, when confirmed by the “[Commisaoner] and published in the 
Official Gazette, have the force of law; 

^Provided that the ® [Commissioner] may at any time rescind or modify 
any such rule. 


20. When this Act has been applied to any can- 


liBG-. BBP. * 

■ 1 Substituted for ‘Govetmnent’ by A.O., 
1937. 

* now the Funjab Vaccination Law 
Amendment Act (IX of 1925), see, 3, 

The following additions made by the 
Local. Acts may also he noticed: — 

(For C, P. only). [19-A, When this 
Act has been applied to 
' Power to make any notified area or any 
rules' for notified part thereof (or to any 
areas. area under the authority 

of a district council or 
jpart thereof), the Local Government may, 
from time to time, make rules consistent 
with this Act for the proper enforcement of 
this Act, within the limits to whi(fii it 
applies. Sn^ rules when published in the 
lo(^ of^cial Gazette shall have the force of 
law, 

19-B. When this Act has been applied to 
any lochl area under the authority of a dia* 
trict council or to any part thereof or to 
specified village therein, the district conn* 
cil may, from> time to time, xnake rules con* 
sistent with this Act .for the proper enfoi^- 
ment of this Act within the limits to which 
ilL applies. Suck rules whali be made in iko 
maimer in which, under the law for the time 
in force; ike ' diahriet' council' makes 


rules or hye-laws for the regulation of otker 
matters within the limits of the district 
council, and shall, when confirmed by the 
Local Government and published in the 
official Gazette, have the force of law,] (0. 
P. Act III of 1915), 

. For IfJF. only, — [19*A. When this Act 
has been applied to any notified area or any 
part thereof, the Local Gcvevnment may, 
from time to time, make rules conslateiit 
with this Act, for the proper enforcement of 
this Act within the limits to whicdi it applies. 
Such rules, when published in the official 
Gazette, shall have thye force of law.] (XT, 
P. Act ni of 1907). 

3 For rules made under this section, see 
the Punjab Local Buies and Orders Punjab 
Gazette, 1907, Pt. I, p. 149. 

4 Added by Act IV of 1914, 

5 Substituted by IV of 1914. 


costa, as there is no authority for it in the 
Va(^nation Act, and cannot direct the re* 
^d of court-fees, as sec. 81, Gourt-F^ 
Act, does not apply, 4 L.B.B. 12=6 O.L. 
J. 124. See oZso 2 L.B.B. 279. Child above 
BIX months-— Parent refusing to allow 
to he vaccinated— Propriety of eownetion. 

*<*=80 Or.L jr. WO 
e=198« Cr.O. 5a=1029 B.. 150, 


s. aal The VaoOinatxon Acst (XIII op' 1880). 
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Power to make roles for or aiiy thereof, the Protrineial Govem- 

eaatoaments. may, from time to time ^[* * ♦] make sueft. 

®ptues. 

What roles under seetions , The rules to he made for any local area 
19 and 20 may provide for. luider section 19 or 20 may, among other matters 

provide for — ' 

(o) the division of such local area into circles for the performance of 
vaccination; » 

^ (6) the appointment of a place in each vaccination circle as a public 
vaccine-station, and the postii^ of some distinguishing mark in a conspicuous 
place near such station; 

(e) the qualifications to be required of public vaccinators, and Superin- 
tendents of vaccination; 

(d) the authority vrith which their appointment, suspension and dismis- 
sal shall rest; 

(e) the time of attendance of public vaccinators at the vaccine-stations, 
and their residence within the limits of the vaccination-circles ; 

(/) the distinguishing mark or badge to be w(im by them; 

(flr) the amount of fee chargeable by private vaccinators, and their 
guidance generally in the performance of their duties ; 

(h) the facilities to be afforded to people for procuring the vaccination 
of their children at their own houses ; 

• (i) the grant and form of certificates of successful vaccination, of unfit- 
ness for vaccination or of insusceptibility of vaccination; 

U) the nature of the lymph to be used" and the supply of a sufficient 
quantity of such lymph ; 

(Jk) the fee to be paid for vaccination with animal-lymph under 
section 15; 


(Z) the fee to be paid to a public vaccinator for vaccinating a 
beyond the vaccination circle at the request of the parent or guardian of the 
said child; 

(w) the preparation and keeping of registers showing — 

the names of children bom in such local area on or after the date of the 
application of this Act ; 

the names of unprotected children bom in such local area previous to* 
the application of this Act, and who are, at the time this Act is applied, under 
the age of fourteen years if boys, and of eight years if girls; 

the names of unprotected boys and girls respectively under those ages 
brought within such local area at any time after the application of this Act and 
who l^ve resided there for a month ; 

the result of each vaccination or its postponement, and the delivery of 
certificates, if any; 

(») the assistance to be given by the municipal commissioners and muni- 
cipal servants in the preparation of these registers, and in other matters; and 

( 0 ) the preparation of vaccination-reports and returns. 

Pnnishment of offences. f- lindermen- 

tioned .offences (that is to say) : — 

(а) violates the provisions of section 6, 

(б) neglects vrithout jnst ezeuse tp obey an order made under section 18, 

(c) breaks any of the rules made under section nineteen or twenty, or 

(d) neglects without just cause to obey an order made under section 18 

after having been previously convicted of so neglecting to obey a similar order 
made in respect of the same child, 


LEG. REF. * For rules under this seetion for the re^ 

1 The words ^^subject to the control of the gulation of Taedne-operations in ' canton- 
Gk>vemor-GeneraI in Council were repealed ments, see the Punjab Local Rules and 
by the Devoluiion Act (XXXVIIT of 1920), Orders, 
sec. 2 and Sdiedulel. 

C». C. 170 
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shall be punished as follows (that is to say) : — 

in the ease of the offence mentioned in clause (a), with simple. imprison- 
meut for a term which may extend to three months, or with fine which may ex- 
tend to two hundred rupees, or with both; 

in the case of the offences mentioned in clauses (6) and (c), with fine 
which may extend to fifty rupees ; and 

in the case of the offence mentioned in clause (d), with simple imprison- 
ment for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

. 23. The amount of all fees i[* *] realized and 

the amount of all expenditure incurred under this 
aitupo. . in any municipality shall respectively be credit- 

" ed to and paid from the municipal' fund. 


raE INDIAN WEIGHTS AND MEASURES OP CAPACITY ACT 

(XXXI OP 1871).^ 

[Bep. in part ly Standard of Weights Act {IX of 1939).] 

N.B. — (1) Throughout this Act, save as expressly provided, for ‘Gover- 
nor-General in Cotincir and ‘Local Government’ the words ‘appropriate Gov- 
ernment’ are substituted by the Government of India (Adaptation of Indito 
Laws) Order, 1937. 

(2) “The Indian Weights and Measures of Capacity Act, 1871, in so far 
as it relates to the establishment of standards of weight, is hereby repealed,” 
(Act IX of 1939, S, 6.) 


CONTENTS. 


I,-— Prcliminara/. 

SsonoKS. 

1. Stort title. 

Local extent.- 

n. — Standaris. 

2. Standard of weights. 

3. TTnits of weights and measutes of 
capacity. 

4. Special weights and measures of 
capacity may be authorized. 

5. Districts how defined. 

Sub-districts how defined. 

6. Primary standards to be provided, 

7. Local standards to be provided. 

JIT . — Use of new Weights and Measures 

of capacity^ 

8. Use of new' weights and measures of 


SEonoNs. 

capacity in Government offices, ete. 

9. Contracts by weight or measure of 
capacity. 

IP', — Wardens* 

10. Appointment of Wardens. 

11. Power to make rules. 

12. Publication of roles. 

Buies, when specially applied, to have 
force of law. 

13. Officers of Gk>veniiQ«nt-aad others 'to 
comply with rules. 

14. Warden may refuse to verify or 
correct things unfit. 

15. Exercise of any of Warden’s powers, 

16. Counterfeiting Warden’s marks; 

17. Tables of equivalents. 

18. Definition of .appropriate Govern- 
ment. “ 


A A si 7 ^ , [30#^ October, 1871. 

to regvMe the Weights andt Measures of Capacity of British India. 
WHEREAS it is expedient to provide for the tdtimate adoption of a tiniform 

X _ j* -rrr 


Preamble. 


Short title. Local extent. 


system of Weights and Measures of Capacity through- 
ont British India; It is -hereby- enacted as foUoTra:— 
r. — PreKminary, 

1 . This Act may be called The Indian Weights 
AND Measures op Capacity Act, 1871, and extends 
to the whole of British India. 


‘ LEG*.' BEP, 

1 Words- 'and fines’ omitted by A.O., 
1937 . 

*PoT the Statement of Objects Rea- 
sons, see Gazette of India, 1871, Pt. V, p. 
898; for Proceedings in Council, see ibid*. 


1871, 

1575. 


Supplement, pp. 1181, 1290, 1424, 


Sec. -1. — See 23 X.C. 535. See Notes pnder 
Penal Code, Secs. 285 and 266. 
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11. — Standards. 

2. The primary standard of weight shall be called a ser, and dudl he a 
Standard of weight. weight of metal in the possession of the * [Central 

Gtovernment] , equal, when weighed in a vaennm, to 
the weight known in Prance as the iOogramme de Archives. 

tjuitB of weights and 3 . The units for weight and of measures of 
measures of capadty. capacity shan be— 

for weights, the said ser; 

for measures of capacity, a measure containiug one such ser of water at 
its maximum density weighed in a vacuum. 

4. The appropriate Government may, from time to time, by notification in 
Spedal wdghts and mea- 0®®“! Gazette, declare the magnitude and dmio- 
sures of capacity may ho minations of the weights and measures of capacity, 
authorized. other than the said units, to be authorized under this 

Act : 

Provid^ that every' such weight or measure of capacity be an 
integral multiple or inte^al sub-multiple of one of the imits aforesaid. 

The appropriate ^vemment may, in like manner, revoke such notifi- 
cation. 


, Unless it be otherwise ordered in any such notification, the sub-divisions 
of aU such weights and measure.^ of capacity shall be expressed in decimal parts ^ 
5. The appropriate Government may, from time to time, by notification 
Districts how defined. *** Official Gazette, define the limits of districts 

for the purposes of this Act. 

The appropriate Government may, from time to time, by notification in 
Suh-districts how the Official Gazette, define the limits of sub-districts 

for the purposes of this Act. 


Primary standards to be 
'proyided. 

and measures of capacity. 


6 . Tim appropriate Government may provide, 
for such districts as *[it] thinks fit, proper primary 
standards and sets of the said authorized weights 


Such standards shall, for the purposes of this Act, be deemed the stan- 
dards for such districts. 

7, The appropriate Government may provide, for such sub-districts as it 
standards to he thinks fit copies of such of the said authorized 
proyided. weights and measures of capacity as shall be neces- 

sary to serve as local standards in such sub-districts. 

Such local standards shall be deemed correct,. until they are proved to be 
otherwise. 

III. — Use of new Weights and Meamres of Ctapacity.' 


• 8. Whenever the appropriate Government considers that proper stan- 
. dard weights and measures of capacity -have been 

TTse of nw weights aim available for the verification of the weights and 

fl^^cnt oflaS^te. iMasures of capacity to be used by any Govemmmt 

office or mumeipal body or railway company, the 
appropriate Government may, by notification in the Official Ggzette, ^rect 
that after a date to be fixed therein, all or any of the weights and measures d£ 
capacity auth orized as aforesaid shall be used in dealings and contracts by such 

LlEG. BEP. 146fc=43 I.O. 433=15 A.L.J. 897;' 80 

iSnbstttuted by A.O., 1937, for ‘Goyern- P.B. (Or.) 191^ 15 &.L.J. 11;.36P.L, 

^lubstiS' by AO.. 1987, for ‘he*. too L-8ee S2 I 0. 115=16 Or.L. J. 11 

^ and also cases cited supra tmder secs. I 


Sscs. 1 ANB 2: Case Law. — Sse 56 P.L. and 2, 
B. 1914; 23 I.C. 536; 40 A. 84=19 Or.L. 
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office, body or company; and may, in like manner, from time to time, alter or 
revoke such Erection. 

9. After the date fixed in any notification under section 8, all dealings 

and contracts had and made by the officers, bodies or 
Oontraeto by ^ght or companies, mentioned in such notification, for any 
ukeasure of capacity. goods to be sold or delivered by 

weight or measure of capacity, ^all, in the absence of a special agreement to 
the contrary, be deemed to be had and made according to the weights or mea- 
sures of capacity directed in such notification, to be used by such officers, bodies 
or companies. 

. IV. — Wardens. 

10. The appropriate Government shall appoint Wardens for the custody 

Appointaent of Wardeas. of the primary and local stan<krds and sets of auffio- 
" nzed weights and measures of capacity hereinbefore 

mentioned. 

The appropriate Government may, at any time, suspend or remove any 
such Warden and appoint another. 

_ . , , 11. The appropriate Government may, from 

Power to make imee. niake rules consistent with this Act for 

regulating the following matters: — 

(o) the appointment of Wardens; 

(6) the guidance of Wardens in all matters connected with the perform- 
ance of their duties; ■ 

(c) the provision, replacement, custody and use of the standards ; 

(d) the method of verifying local standards and weights, weighing 
machines and measures of capacity authorized under this Act, and b^ances, 
and of certifying such verification: 

Provided that such verification shall not be required to be made oftener 
than once in two years; 

(c) the errors which may be tolerated in we^hts, weighing machines and 
measures of capacity authorized under this Act, and in balances; 

^ (/) the shapes, proportions and dimensions to be given to wmghts, 
weighing machines, and measures of capacity authorized under this Act, and to 
balances, and the materials of which th^ may be made; 

(g) marking weights and measures of capacity authorized under this 
Act with their several denominations; 

(k) the conditions under which Government offices, municipal bodies and 
railway companies shall be subject to inspection and verification of the 'weights, 
weighing machines and measures of capacity authorized under this Act, and of 
the balances used by them; 

(♦) 'the fees to be paid for verifying, correcting and certifying the verifi- 
cation of weights, weighing machines and measures of capacity authorized under 
this Act, and of balances. 

Publieatiffia of rule*. 12. Such rules shall be published in the Official 

Gazette. 

And 'the appropria'te Government may, by notifica'tion in the Official 
Bates, TAea spedaUy Gazel^, dedaxe that, from ^d ^er a ^y to be 
appUod, to have fwee- of *ia^®d therein, all or any of the said rules miaU come , 
law. into force in respect of any Government office, muni- 

cipal.^ body or railway company: and thereupon, to 
the. metent specified in such notification, such rules or rule abAn have •the force 
of law. 

Offloere of Govonuaen* ^ officers of Government, municipal officers 

and othoiB to etnnply with officers and servants of railway companies shall 
mleg, comply ■with such rules so ’far as they concern 'them, 

and pay such fees as the said rules shall prescribe. 



S. 2] 


The Weekly Holidays Act pCVlII of 1942 ). 


*357 


Warden 
verify or 
unfit. 


16. 


may refuse to 
correct things 


14. The Warden may deface, or render incapa- 
ble of use, or refuse to verify, correct or mark, any- 
thing brought to him for verification or correction, 
which appears to him unfit for verification or correc- 
tion. 

Any of the powers and duties conferred and imposed by this Act on a 

Exerdse of any of War- be exercised and p^Brformed by any other 

den’s po-werg. ^ officer whom the appropriate (Jovernmait may, from 

^ time to time, appoint. 

16, Whoever knowingly counterfeits any mark used by a Warden nude r 
w 1 , ®®®t*o** 11 be punished with imprisonment for a 

^^terfeitag Warden’s term which may extend to three years, and shaU aUo 

be liable to fine. 

The appropriate Government may, from time to time, prepare tables 
of the equivalents of weights and measures of capa- 
• , city, other than those authorized under this Act, in 

terms of the weights and measures of capacity so authorized, and the equiva* 
lente so stated, after notification in the Official Oazette, shall be deemed the true 
equivalents. 

Definition of appropriate 'P' ^ A®* appropriate Govern- 

OoTenuuent. ^ means, m relation to standards of weight, the 

Central Government, and in relation to measures of 
capacity, the Provincial Government.] 


17. 

Tables of equivalents. 


THE WEEKLY HOLIDAYS ACT (XVIII OP 1942). 

[2rd April, 1942. 

Aw Act to provide for the grant of weekly holidays to persons employed in 
shops, restaurants omd theatres. 

Whebbas it is expedient to provide for the grant of we^y holidays to 
persons employed in shops, restaurants and theatres; 

It is hereby enacted as follows : — 

Short title, extent and 1. (1) This Act may be called The Weekly 

commencement. HOLIDATS Act, 1942. 

(2) It extends to the whole of British India. 

(3) It shall come into force in a Province or in a specified area within 
a Province only if the Provincial Government by notification in the Qfihtif'i 
Gazette so directs. 

Definitions, 2. In this Act, unless there is anything re- 

pugnant in the subject or context, — 

(а) “establishment” m^s a shop, restaurant or theatre; 

(б) “day” means a period of twenty-four hours beginning at midnight; 

(c) "restaurant” means any premises in which is carried on principally 

or wholly the business of supplyi^ meals or refreshments to the public or a 
class of the public for consumption on the premises but does not infflude a 
restaurant attached to a theatre; 

id) “shop” includes any prefnises Where any retail trade or business is 
carried on including the business of a barber or hair dresser, and retail sales by 
auction, but excluding the sale of programmes, catalogues and other similar 
sales at theatres; 

(e) “theatre” includes any premises intended principally or wholly for 
the presentation of moving pictures, dramatic performances or' stage enter- 
tainments; 

if) “week” means a period of seven days beginning at midnight on 
Saturday. 


lilSQ'. lEtSS* • 

1 Sec. 18 inserted by A.O., 1987. 
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3 . (1) Every shop shall remain entirely closed on one day of the week, 

which day shall be specified by the shopkeeper in a 
^ ' ■ notice permanently exhibited in a conspicnons plinig 

in the shop. 

(2) The day so specified shall not be altered by the shopkeeper more 
often than once in three months. 


4. Every person employed otherwise than in a confidential capacity or 
We^y hoHdajB in ahop*. ™ ^ position of management in any shop, restaurant 

xestiuvaiitB and tiieatres. or theatre shall be allowed in each week a holiday 

of one whole day: 

Provided that nothing in this section shall apply to any person whose 
total period of employment in the week including any days spent on authorised 
leave is less than six days or entitle to an additional holiday a person employed 
in a shop who has been allowed a whole holiday on the day on which the shop has 
remdned closed in pursuance of section 3. 

5. (1) The Provincial Government may, by notification in the official 

require in respect of diops or any specified 
iuK « ^ diops that they shall be closed at such hour 

in the afternoon of one week-day in every wed: in 
. addition to the day provided for by section 3 as may be fix^ by the Provincial 
UOTemment, and, in respect "of theatres and restaurants or any specified das® 
of either or both, that every jmrson employed herein otherwise than in a con- 
fident capacity or in a position of management shall be allowed in each week 
an additional holiday of one half-day commencing at such hour in the after- 
noon as may be fixed by the Provincial Government. 


(2) The Provmeid Government may, for the purposes of this section, 
fix different hours for different shops or different classes of shops or for -diffe- 
rent areas or for different times of the year. 

(3) The wedcty day on which a shop is dosed in pursuance of a require- 
ment undw sul^mtion (1) shall be specified by the i^op-keeper in a notice 
permantty exmbit in a conspicuous place in the shop and shall not be 
altered by the shopkeeper more often than once in three months. 

6. No deduction or abatement of Ihe wages of any person employed in 
No dedaeti<m or abate- “ establishment to which this Act applies diafi be 

meat to be made from account of any day or part of a day on 

■mgu, which the establidunent has remained dosed or a 

holiday has been allowed in accordance vrith sections 
3, 4 and 5, and if such person is employed on the basis that he would not ordi- 
nanly receive vrages for such day or part of a day he shall none the less be 
paid for such day or part of a day the wages he would have drawn bad the 
establishment not remained dosed or the holiday not been allowed on that day 
or part of a day. 

7. (1) The Provincial Gkivemment may, by notifical^n in the official 

Ibspeotoa. Gazette, appoint persons to be inspectors for the 

purposes of this Act within such local limits as it 
nu^ assign to eadi such person. 

(2) Every inspector appointed under thisi section shall be deemed to be 
a public servant within the meaning of.seetion 21 of the !bdian Penal Code. 

8. (1) Subj^t to any rules made in this bdialf by the Provincial Gov-. 

Pcwero of iMpoctero. Inspector w, within the local limits 

for which he is appomted, — 

(a) enter and remain in any establislment to which this Act applies vritb 
such assistants, if any, being sepants of the Crown, as he tbi-nks fit; 

(b) make such .examination of any such establishment and of any re- 
cord, register .or noti^ maintained therein in pursuance of rules made under 
clause (c) of sub-section (2) of.seetion 10, and .take on the spot or otherwise 
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■(mch evidence of any person as he may deem necessary for carrying out the 
purposes of this Act; 

(c) exercise such other powers as may be necessary for carrying out the 
'purposes of this Aet. 

(2) Any person having the custody of any record, register or notice 
maintained in pursuance of rules made under clause (c) of sub-section (2) of 
«eetion 10 shall be bound to produce it when so required by the inspector, but 
no person shall be compellable to answer any question if Ihe answer may tend 
directly or indirectly to criminate himself. 

9. In the event of any contravention of the provisions of section 3 of sec- 

Penaltiea “ requirement imposed by notification 

. under sub-section (1) of section 5, of section 6, or of 

■ the rules made under clause («) of sub-section (2) of section 10, the proprie- 
tor or other person responsible for the management of the establishment in 

- which such contravention takes place shall be punishable with fine which may 
extend, in the case of first offence, to twenty-five rupees, and, in the case of a 
second or subsequent offence, to two hundred and fifty rupees, 

10. (1) The Provincial Government may, irabject to the condition of 

previous publication by notification in the ofScial 
Gazette, make rules for carrying out the purposes 

of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may— 

(ffl) de^e the persons who shall be deemed to be employed in a confi- 

- dential capacity or in a position of management for the purpose of sections 
. 4 and 5 ; 

• (i) regulate the exercise of their powers and the discharge of their 
duties by inspectors ; 

(o) require registers and records to be maintained and notices to be dis- 
played in establishments to which this Act applies and prescribe the form and 
contents thereof. 

11. The Central Government in respect of establishments under its con- 

trol, and the Provincial Government in respect of all 
Power of exemption and establishments within the Province may, sub- 

■ ject to such conditions, if smy as it tbinka fit to im- 
pose, exempt any establishment to which this Act applies from all or any speci- 

■ fled provisions of this Act, and may, on any special occasion in connection with 
a fair or festival or a succession of piAlic holidays, suspend for a specified 
period the operation of this Aet. 


THE WHIPPING ACT (IV OF 1909)." 

I22nd March, 1909. 


Year. 

1 No. 

Short title. 

Amendment. 

m 

1909 

IV 

t 1 

j The Whipping Act, 1909. 

Repealed in part, XVII of 1914, S. 3 ; I 
of 1938- 


An Act to consolidate and amend the law relating to the punishment of whipping. 
Whereas it is expedient to consolidate and amend the law relating to the 
punishment of whipping; It is hereby e^cted as follows;— 

• 1. (1) This Act may be called The Whipping 

• Short title and extent. ^ 1909; and 


LEG. BEE. Sec. 1: Scope op section.— The Act does 

r 1 For Statement of Objects and Reasons, not empower a Court, after -passingr a aen- 
see Gazette of India, 1908, Pt. V, p. 222; teuce of imprisonment to commute it to a 
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(2) It extends to the whole of British India, inclusive of British Balu- 
chistan and the Santhal Parganas. 

2. In addition to the punishments described in 
section 53 of the Indian Penal Code, offenders are 
also liable to the punishment of whipping. 

3. Whoever commits any of the following offen- 
ces, namely: — 


to 

in 


Whipping added 
punishment described 
Act XLV, 1860. 

Offences punishable with 
whipping in lieu of other 
punishment. 


LEG. REF. 

for Report of Sdeet Committee, see ibid., 
1909, Pt. V, p. 4:7, and for Proceedings in 
Council, see ibid., 1908, Pt. VI, p. 19, and 
ibid., 1909, Pt. VI, pp. 14^ 18 and 31. 

This Act has been declared in force in the 
Angul District by the Angul Laws Regular 
tion, 1913 (in of 1913), Sec. 3, see B. & 0. 
Code, Vol, I; in the Araian Hill District by 
Regulation I of 1916, Sec. 2, see Buima Code, 
Vol, I; in the Pargana of Manpur by sec. 
2 of the Manpur Laws Regulation. 1926 (H 
of 1926), 

It has been applied (subject to the sub- 
atitntion of a modified section for sec, 6) 
to members of a hill tribe in a bill tract to 
which EacMn Hill Tribe Regulation, 1895, 
applied and to Chins in the Chin 'BTiiiq 
Bnxma Gazette, 1922, Pt. I, p. 229. 

sentence of whipping. The sentence of 
whipping should be passed directly. 5 LJB. 
R. 22=10 CrX.J. 120=3 Bur.L.T. 7=2 La 
620, The Penal Code and the Code of Orinur 
nal Procedure must be read as if the Whip- 
ping Act foAned a part of the Penal Code 
from the date of its enactment, and sec. 46 
of the Code of Criminal Procedure (1861) is 
applicable to all offences and punishments as 
prescribed by the Penal Code in its present 
and amended form. 15 WH. (Or.) 89: 7 B. 
L.R, (P,B.) 165; See also LLJt, (1940) Kar, 
1941 Sind 48, Por further 
rulings under this and the older Acts, see 2 
Weir 267; 3 L3.R. 112; 3 OrX.J. 348; 4 
6 C.P,L.R, 19 (Cr,); L,B.B. 
12 Bom.L.B. 901=8 LO. 

7 B.H.CJR. fCr.) 68; 1 A. 666; 3 BJEt,0 

(Or.) 24; L3.R. (1872-1892) 531; L3JEL 
(1893-1900) 378: :U3,R. (1893-1900) 315; 8 
C.P.L.R 17 (Cr,); Eat. 537; l Ind. Jur. N.S. 

A.W.N. 138; 14 WJEfc, 

16^- 3 Boni.L.Ew 419; 25 A. 712 (PJR): 4 
20; 3 M.H.C. App. 1; 42 P.B, 

^ ^3; 1 W.R, (Cr.) 

1885 (Cr.); 51 KR 

Vnf U-®*®- (1897-1901) 

VoL I, 392; 31 P3. 1878 rCr.V 54 PH 

(^O? 4 P.B. 1881 

(fe); 20 1886 39 p 

B,BJt (1872-189^ 399; 5 P3. 1866 
(Cr.) ; 7 B, 303 ; 33 P.B. 1901 (Or V 34 P H 

faS- 

(Or.); 20 W3. (Cr.) 72; 16 WT-B. fCr.^ 89- 7 

o 1869 (to.); 16 pj:, 1375 (Gr.); •RT.tt 
S»q). Vol. 951; 9 WJB. COt.'\ 41* 92 Ptt 
1872 (Or.); 8 p.^ 1885 (Or.); g jpjt, 1886 


(Or.); 20 PJB. 1886 (Or.); 6 PJl. 1866 (Or.^; 
35 PJB. 1886 (Or,); 95 P.E. 1866 

(Or.); 35 PJt. 1869 (Or.); 5 M.H.O. Apn. 
18; 3 BomXJB. 419=25 B, 712 (PJB,); 4 
W.E. (Or.) 20; 16 1875 (Or.); L.iB. 

.(1872-1892) 336 ; 6 M.H.O. App. 38; A.W 
N, (1881) 138; 7 MJELO. App. 29; 8 10[.a 
(Or.) 9; 6 A. 482=A.W.N. (1884) 213; U. 
B.E. (1897-1901) VoL 1, 854; 3 Itka 
App. 1. 

Substitution of steopes fob impbison- 
MENT. — Substitution of a sentence of 30 
stripes for a sentence of one year’s rigor- 
ous imprisonment or more or a substitution 
of a sentence of 25 stripes for a sentence of 
nine. months’ rigorous imprisonment or more 
or a substitution of a sentence of 20 stripes 
for a sentence of six months’ imprisonment 
or more is noj; ordinarily an enhancement of 
sentence within the meaning of sec. 423 (1) 
(6) of Cr. P. Code and in the case of a 
person under 16 years of age the substitu- 
tion of a sentence of 15 stripes for a sen- 
tence of imprisonment for six months or more 
6r a substitution of a sentence of 10 stripes 
for a sentence of imprisonment for three 
months more is not ordinarily an enhance- 
ment of sentence. But the substitution of 
a sentence of 30 stripea for a sentence of 
three months’ rigorous imprisonment is an 
enhancement and therefore an illegal sen- 
tence under sec. 423 (1) (h) of the Code. (2 
Weir 487 ; 6 B.L.R. App. 95, Not. PolL; Bat. 
Dn. Or. 0. 131; 17 A. 67; 23 Bom. 439 ; 27 
36 A. 485, Bef.) 
119 LC, 209=7 B, 319=30 Cr.L.J. 986= 
1929 B. 177 (P.B.). 

^c, 2.-^See Rat. 78; 14 C.P.Lja. 16; 15 
W.R, (Or.) 89; 7 B.LJa. (P.B.) 165; LJ3.R. 

®^** U3.R. (1897- 

^ 38; WJB. 

1864 (Cr.) 38; 12 O.P.L.B. 1 (Cr.). 

Secs. 2, 3 and 4.— Sec. 2 of the Act only 
lays down as a general proposition that 
offend^s are also liable to the punishmmit 
of whipping in addition to the punishment 
described in sw. 63, L P, Code, which do not 
mclude whippi^. On a comparison of sec, 

3 and sec. 4 it is clear that in regard to 
offences mentioned in see. 3, the intention of 
the legislature was that whipping should be 
inffict^, if at all in lieu of any punishment 
to which the offender may be liable under 
the I, P. Code. It is only in cases of offences 
undersecs. 375, 377, 390 and 391, I. P. Code 
and of abetment or attempt at an ^ence 
under sec, 375 tlmt a person can be ^punished 
with whipping in addition to any punishment 
that can be awarded under the Penal Code. 
1939 O.A. 384=14 Luck. 634=1939 O.W.N. 
414=A.I.R. 1939 Oudh .222. 

Sbo, 3. — ^The specis^ l?ws contempls^tted in 
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(a) theft, as defined in section 378 of the Indian Penal. Code other than 
theft by a clerk or servant of property in possession of his master ; 

(b) theft in a building, tent or vessel, as defined in section 380 of the 
said Code ; 

(c) theft after preparation for causing death or hurt, as defined in sec- 
tion 382 of the said Code ; 

(d) lurking house-trespass, .or house-breaking, as defined in sections 4+3 
and 445 of the said Code, in order to the committing of any offence punishable 
with whipping under this section ; 

(e) lurking house-trespass by night, or house-breaking by night, as 
defined in sections 444 and 446 of the said Code, in order to the committing of 
any offence punishable with whipping under this section; 

may be punished with whipping in lieu of any punishm^t to which he may for 
such .offence be liable tmder the said Code. 


secs. 40 and 41 of the Penal Code are only 
laws, such as the Excise, Opium and Cattle 
Trespass Acta, creating fresh offences, that 
is, laws making punishable certain things 
which are not already punishable under Ihe 
general Penal Code. The Whipping Act is 
not a special law in this sense; it creates no 
fresh offences, but merely provides a supple- 
mentary or alternative form of punishment 
for offences which are already puni^able 
primarily under the Penal Code or (in 
case of juvenile offenders) other enact- 
ments. Persons convicted of abetment of 
theft or abetment of any of the other offen- 
ces mentioned in sec. 3 of the Whipping 
Act, 1909, are not liable to the punishment 
of whipping. As the Whipping Act is a 
highly penal enactment, it must be construed 
in tlm sense most favourable to the subject. 

7 L.B.B. 63=22 I.O. 147=15 Cr.L,J. 3= 

7 Bur.L.T. 99. Offence under sec. 325, I. P. 
Code — ^Whipping as an additional or alter- 
native punisliment. If the offence charged is 
punishable with imprisonment or fine and, if 
whipping is given as an additional punii^- 
ment, it can be added either to imprisonment 
or fine. But ia the case of an offence xmder 
sec. 325, I. P. Code, where imprisonnlbnt is 
imperative and fine is optional, whipping can 
only be given in adddtion to imprisonment 
or in addition to imprisonment and fine, but 
not in addition to fine alone. If, however, 
whipping is inflicted as an alternative puni- 
shment no other punishment is to be addded. 
IS Bang. 115. The offence of outraging a 
woman’s modesty not being punishable with 
whipping, house-breaking iu order to com- 
mit that offence cannot be so punish- 
ed. 89 I.C. 146=23 A.L.J*. 894=26 

1282=1925 A. 591. As to the lega- 
lity of concurrent sentences of whipping, 
}^e 4 Bur.L.T. 174=12 Cr.L.J. 465=11 I.C. 
1001=6 L.B.B. 22. When a man is tried 
for two offences, at one trial, there cannot 
be double sentences of whipping nor would 
they become legal if they are ordered to run 
concurrently, as the term 'concurrent’ ap- 
plies only to sentences of imprisonment. 
1937 Bang.L.B. 366=170 I.C. 254=A.I.B. 

Cr. C M.'I— lyx 


1937 Bang. 286; 171 I.O. 71=A.LB. 1937 
Bang. 310. Sentence of whipping inadequate 
but carried out — Other punishment not to be 
awarded. 7 Bur.L.T. 292=15 Cr.L.J. 538= 
24 LG. 946=8 L.BJt. 143. Under sec. 3 
of the whipping Act a sentence of whipping 
may be passed in lieu of any punishment to 
which' the offender may he liable under the 
Penal Code, but it cannot be passed in addi- 
tion to such imprisonment. Ordering a man 
to be whipped after he has already served 
part of a sentence of imprisonment, is ille- 
gal. (1917) UJBJR. 32=19 Or.L.J. 207 
=46 I.C, 623. The word '‘punishment” in 
see. 3 refers to the total of punishment 
awardable. In lieu of punishing the offen- 
der by imprisoning him or fining him the 
Court may punish him with whipping. But 
a fine in addition to whipping is illegaL (16 
Bom. 357, Poll.). 82 1.0. 49=20 MX.W. 
881=25 CrX-J. 1185=1925 M. 183. See 
also 21 A.L.J. 916±=1924 A. 455; 41 LO. 
149=10 Bur.L.T. 211=8 L.B.B. 466=18 Cr. 
L.J, 773. On this section ss’Sff aUo U.BJ&. 
1907, 3rd Qr, Whipping 1=7 Cr.L.J. 212= 
14 Bur.L.B. 186; L.B.B. (1872-1892), 338; 
42 P.B. 1880 (Or.); 6 C.P.LJR. 19 (Or.): 8 

0. P.L.B. 17 (Or.); U.B.B. (1897-1901) VoL 

1, 388; U.B.B. (1892-1896) VoL I, 331; 7 
B.H.O. (Or.) 70; 6 OJ’.LJR. 19 (Or.); 2 W.B. 
(Cr.) 63; 1 WJR. (Cr.) 24; 5 M.H.C. App. 
38; 5 M.H.G. App. 1; 4 Bom.L.B. 436 ; 7 
B.H.C. (Or.) 70; 8 O.P.LJB. (Cr.) 17; 2 L. 
BJEt. 14; 19 P.B. 1872 (Or.); 39 PJR. 1882 
(Or.); 7 L.BJE&. 63=15 CrX.J. 3=7 BurX. 
T. 99=22 1.0. 147; 10 Bur.L.T. 211=8 L.B. 
B. 466=18 Cr.L.J. 773=41 LO. 149. 

Seo. 3 (<t).— Sentence of whipping passed 
for an offence under sec. 380 read with sec. 
109, I. P. Code is not legal. 171 JE.O. 71= 
A.LB. 1937 Bang. 310. See also A.I.B. 1940 
Bang. 81. 

Secs. 3 and 4. — ^Theft is not an offence 
punishable with whipping in addition to im- 
prisonment by sec. 4, though under sea 3 it 
may be punished with whipping in lieu of 
imprisonment. 12 B. 607. 

Secs. 3 and 5. — ^It is not correct to say that 
a convict who i’s over 16 years of age cannot 
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Offences punishable with 
whipping in lieu of or in 

addfifon to other punish- Whoever— 

ment. 

(а) abets, commits or attempts to commit, rape, as defined in section 375 
of the Indian Penal Code ; 

(б) compels, or induces any person by fear of bodily injuiy, to submit 
to an imnatural .offence as defined in section 377 of the said Code; 

(c) voluntarily causes hurt in committing or attempting to commit rob' 
bery, as defined in section 390 of the said Code; 

(d) commits dacoity as defined in section 391 of the said Code; 

may be punished with whipping in lieu of or in addition to any other punish- 
ment to which he may for such offence, abetment or attempt be liable under the 
said Code. 


LEO. BEE. 

lEor other sections of the Indian Penal 
Code offences under which are made punish- 
able with whipping in Burma, see Burma 
Act Vra of 1927. 

be whipped. There is no limit of age for 
whipping under sec. 3 of the Whippig Act. 
Sec. 3 permits whipping in lieu of any 
punishment for which the offender is liable 
under the Cr. P. Code, to imprisonment irres- 
pective of age. The age limit under sec. 393, 
Cr, P. Code, is 45 in the case of males, while 
a female cannot be whipped. All tibe sec- 
tions of the Whipping Act be read 

together with the Cr. P. Code, (1940) 

Kar. 477=A.IJB. 1941 Sind 48. 

Sec. 4: IIiLustrative cases. — Sec. 4 (b) 
of the Act does not ®'PPly the case of an 
attempt to commit the offence mentioned in 
it; a sentence of whipping on a conviction 
under sec. 377, read with sec. 511, 1, P. Code, 
is therefore illegal. 1937 A,L.J. 944=A.I. 
B. 1938 A. 16. It is not competent to a Judge 
to postpone the sentence of whipping till 
after the eapiry of sentence of imprison- 
ment imposed upon the accused. 4 Bom.LJB. 
929. Where a sentence of whipping is pass- 
ed as a sole punishment under the section 
(Act III of 1895, sec. 5), it is not necessary 
first to pass a sentence provided for the of- 
fence under the Penal Code, and then to con- 
vert such sentence into one of whipping. Sec. 
390, Criminal Procedure Code, authorises the 
Court passing a sentence of whipping, only 
to fe the place and time of its execution but 
It does not contemplate a postponement of 
the execution of the sentence to a future day. 
Eat 906=Cr. Sg. 17 of 1897. The Code 
maxes no provision whereby a Magistrate 
imposing a sentence of whipping only can 
suspend its execution, nor does it prowde 
for the detention of a person so sentenced 
•to allow of his appealing, nor for Ms re- 
Mrest to undergo whipping if the sentence 
18 coitfrmed on appeal. It is only when 
whipping- IS added to imprisonment in an 
appealable case, that wMpping may, and 
postponed. 26 M. 465=2 Weir 
accused is convicted of two 
'Offences, for one of wMch he is sentenced to 
imprisonment and for the other to whipping. 
It IS not pernussible to postpone the whip- 
ping, merely because the accused appeal 


against the conviction of the fibrst sentence. 
4 BonLL.B. 436. Appeals from sentences of 
wMpping are regulated by the Grizoinal Pro- 
cedure Code, and not by the Whipping Act. 
29 P.B. 1886 (Or.). Under sec. 4 of tlm Act, 
a sentence of wMpping may be imposed 
where in the commission of a robbery, hurt 
is caused. It should be inflicted in cases 
where there is a certain amount of aggrava- 
tion in the commission of the original offence. 
44 A. 538=20 A.L.J. 388=U.P.L.B. (A.) 67 
=1922 A. 245=66 I.C. 418=23 Gr.L.J. 274: 
140 I.C. 23=33 Cr.L.J. 900=1932 S. 143. 
JSee also U.B.R. (1897-01) Vol. I, 388: L.B. 
E. 1872-1892, (Cr.) 337; 1881 A.W.N. 138: 
12 W.E. (Or.) 68; 4 B.H.O. (Cr.) 5. There 
is no justification for the taking into account 
of the period of imprisonment to which a 
man has already been sentenced before the 
commission of the offence for which the sen- 
tence of whipping with or without imprison- 
ment is pass^, in the computation of the 
maximum period of imprisonment fixed by 
sec. 393, of the Cr. P. Code, (7 E. 769; 1930 
E. 138, List.), 12 E. 404=149 I.O. 1073=35 
CrX.J. 1027=1934 E. 58. A Magistrate 
considering the question as to whether a sen- 
tence of wMpping is appropriate in a parti- 
cular case should not reject the punishment 
of wMpping on the ground that accused 
is too young and frail unless he has m e d ica l 
opiinion in support of Ms own. 184 1.0. 
464= AIE. 1939 Bang. 383=41 Or.L.J. 22. 

Aj>DiTioNAXf SENTENCE — A Sentence of im- 
prisonment can be inflicted in the case of a 
juvenile in ’ addition to wMpping and the 
High Court has power to inini'ct a sentence 
of imprisonment, even when the sentence of 
wMpping passed by the lawer Court has 
already been carried out. ,(7 Bom.H.O.E. 
(Or.) 70, Dist.) 119 LO, 572=1929 AJLJ. 
224=30 Cr.L.J. 1087=1929 A. 322. An addi- 
tional punishment of wMpping cannot be 
passed on a person who has received an ade- 
quate substantive sentence for an offence 
under sec. 436, Penal Code. 29 Cr.L.J. 666 
=110 I.C. 218=1928 0. 111. Before a sen- 
tence of whipping, in addition to imprison- 
m^t, can be passed, on a person found 
guilty under sec. 394, I. P, Code, there must 
be also a finding that he Mryiaftl-P caused 
hurt while committing the robbery,* 109 I. 
0. 810=29 Or.L.J. 618=6 B. 48=1928 E 
112. See also 1922 A. 245. 
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Juv«mle offenders when 5. Any juvenile offender who abets, commits or 

punishable with whipping. attempts to commit— 

(а) any offence punishable under the Indian Penal Code, except offences 
specified in Chapter VI and in sections 1S3-A and SOS of that Code and offences 
punishable with death, or 

(б) any offence punishable under any other law with imprisonment which 
the ^[Provincial Government] may, by ^notification in the Ofi&cial Gazette, specify 
in this behalf, 

may be punished with whipping in lieu of any other punishment to which he 
may for such offence, abetment or attempt be liable. 


LEiG*. BlEjF*. 

1 Substituted for ^^Goyemor-Genaral in 
Council” by A.O., 1937. 

sf'or notiffcatioufl enumerating the enact- 
ments for offences under which juveiiile of- 
fenders may be punished with whipping, see 
Gazette of India, 1920, Pt. I, p. 1868. 


Seo. 5. — Sec. 5 does not supersede see. 4. 
sec. 5 is meant to be applied alteznatiT^y 
with sees. 3 and 4 which apply to juv^e 
offenders as well as to offenders who are not 
within the definition of juvenile offenders. 
140 I.O. 11=13 P.L.T. 573=1932 P. 334. 
See clUo I.L.E. (1940) Ear. 477. The word 
^'Court” does not exclude the Appellate 
Court. 119 I.C. 572=1929 A,LJ-. 224=30 
Cr.L.X 1087=1929 A. 322. If the sentence 
of whipping is passed, no other sentence can 
be passed, for the whipping is considered to 
be in lieu of either a single punishment or 
a combined punishment. (16 Bom. 357, 
Appr.) 81 I.O. 260=46 A, 174=21 A.L.J. 
916=25 Or.L.J. 772=1924 A. 455. 

Illustrative oases. — Juvenile offenders 
are liable to whipping for attempts to com- 
mit offences not punishable with death under 
the Penal Code pr any other law. Therefore 
a sentence of whipping for an attempt to 
commit an offence when the accused is not a 
juvenile offender is illegal. 2 L.BJE^. 123. 
The section does not authorise the Oour^ to 
pass a sentence of whipping in lieu of trans- 
portation or imprisonment under the Act, 
and at the same time to pass sentence of fine 
under the Penal Code. 5 L.B.B. 22=10 Cr. 
L.J. 120=3 Bur.L.T, 7=2 I.O. 620. The 
finding of a Magistrate as to the age of the 
accused is fixial under sec. 5 (Explanation) 
of the Whipping Act. Where the sentence 
of whipping has been carried out, no other 
punishment can be awarded, even if the. sen- 
tence was inadequate. 15 Cr.L.J, 538=24 
I.C. 946=7 Bur.L.T. 292=8 L.B.E. 143. A 
sentence of whipping and fine is illegal. L. 
E. 5 A. 54 (Cr.)=1924 All. 455; 21 A,L.J. 
916. A sentence of whipping in one case 
cannot be .directed to run concurrently with 
a similar sentence in another. The literal 
meaning of ^'concurrent sentences of whip- 
ping” would be that the prisoner is to be 
flogged by two operators simultaneously, a 
monstrous result, 4 Bur.L.T. 174=6 L.B.E. 
22=12 Cr.L.J. 465=11 1.0. 1001. In the 
case of juvenile offenders, whipping can be 
awarded in lieu of the ottor punishment and 


not iu addition to it. 1885 A.W.N. 178. See 
also 4 A.WfsE. 669=1934 A. 976; A.LE. 
1940 Bang. 81=1939 Eang.L.E. 744. When 
the accused, a lad of fourteen years, was 
convicted of an unnatural offence undcu sec. 
377, I. P. Code and sentenced to imprison- ' 
ment, the Chief Court held that the punish- 
ment of whipping was far more suitable for 
a juvenile offender, convicted of bestiality, 
than the sSatence of imprisonment which had 
been inflicted and that it was competent to 
the App^te Court to alter the nature of 
the sentence by setting aside iJie sentence, 
of imprisonment and substituting whipping 
for the same. 3 P.E. 1884, (Cr.). Under 
the Whipping Act, the Court cannot, after 
passing a sentence of imprisonment, com- 
mute it to a sentence of whipping, which 
ought to be passed directly. Under see. 5, 
a juvenile offender may bb punished with 
whipping in lieu of any other punishment 
to which he may be liable, but the words "in 
lieu of — mean in lieu of the whole of the 
punishment to which he is Hable. So, it is 
illegal to pass a sentence of whipping, in lieu 
of imprisonment, under the Wmpping Act, 
and, at the same time, to pass a sentence of 
fine under the I. P. Code. 5 LJBJt. 22=2 
l.C. 620. In the case of a juvenile offender 
committing an offence under sec. 380, 1. F. 
Code, the Magistrate has two alteniatives 
before him. He may send the offender to 
prison or, in lieu thereof, he may mther cause 
him to be whipped or send him to Borstal. 
If the Magistrate orders him to be detained 
in the Borstal school, the Sessions Judge on 
appeal cannot pass a sentence of whipping 
in lieu of the order of detentiouy as he would 
be enhancing the sentence. Under sec. 3 of 
the Whipping Act, he can only pass a sen- 
tence of whipping in lieu of any punishment 
to which the offender might be liable under 
the Penal Code, that is to say, he can only 
pass a sentence of whipping in Ueu of impri- 
sonment. 1939 Eang.L.E. 744=187 I.C. 405 
=A.I.E. 1940 Bang. 81. See A.I.B. 1937 
Bang. 310=171 LO. 71. See on this 
section 46 A. 174=81 I.C. 260=1924 A. 455; 
Bat. 75; U.B.B. (1892-1896), Voh 
I, 331=7 But.L.T. 292; 8 L3Jft. 

143=15 OrX.J. 538=24 LC. 946; 
11 CP.L.B. 8 (Or.); L3.B. (1872- 

1892), 355; 7 O.P.L.B. (Or.) 32; 6 CPXB. 
34 (Cr.);.8 B.H.C. .(Or.) 9; 6 A. 482=1884 
A.W.N. 213. 
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■ Explanation.— la. tfiis section the expression "juvenile offender” means 
an offender whom the Court, after making such enquiry (if any) as may be 
deemed necessary, shall find to be under sixteen years of age, the finding of the 
Court in all cases being final and conclusive. 

^6. Whenever any Provincial Government has, by “notification in the 
Official Gazette, declared the provisions of this section 
Sp^al proyiaon as to frontier district or any wild 

rfte dSScts tract of country within the jurisdiction of such Pro- 

vincial Government, any person who m such district 
or tract of country after such notification as aforesaid commits any offence puni- 
shable under the Indian Penal Code with imprisonment for three years or upwards, 
may be punished with whipping in lieu of any other punishment to which he may 
be liable under the said Code. 

“■ I- \Ket.hyActIof\m.] 

8 . [Repealsj] Repealed by S, 3 and 2nd Sch, of the Second Repealing and 
Amending Act, 1914 {XVII of 1914), 

THE SCHEDULE, — Enactments repealed, [Repealed by S, 3 and 2nd Sch. 
of the Second Repealing and Amending Act, 1914 {XVII of 1914).] 


THE WILD BIRDS AND ANIMALS PROTECTION ACT 
(VIII OP 1912).» 





( 

Year. 

No. 

Short title. | 

Amerdment, 


VIII 

Wild Birds and Animals 
Protection Act, 191 * 2 . 

( 

Repealed in part, Act XVII of 19 x 4 , S. 3 . 


[18^A September, 1912. 

An Act to make better provision for the protection and preservation of certain 

wild birds and animals. 

Whereas It is expedient to make better provision for the protection and 
preservation of certain wild birds and animals ; it is hereby enacted as follows ; — 
A 4 . * L (1) This Act may be called The Wild Birds 

Short title and extent. ANIMALS PrOIECTION AcT, 1912; and 

(2) It extends to the whole of British India, including British Baluchis- 
tan, the Sonthal Parganas and the Pargana of Spiti, 

2. (1) This Act applies, in the first instance, to 
Application of Act. the birds and animals specified in the Schedule, when 
in their wild state. 

(2) The Provincial Government may, by notification* in the Official 
Gazette, apply the provisions of this Act to any kind of wild bird or animal, other 


LEa BEF. 

1 As to application of sec. 6 in a modified 
form to members of a ldll''tribe in a bill 
tract to which Ka<fiiin Hill Tribes Eegula- 
tion, 1895, applied and to China in the Chin 
Hills, see Bnrma Gazette, 1922, Pt. I, p. 229. 

8 For notification de<fiaring the section to 
be in force 5n the Bhamo Myitkina Buby 
Mines and Upper Chindwin districts and the 
hiil districts of Arakan, se^ Burma Gazette. 
1909, Pt. I, p. 572. 

- spor Statement of Objects and Beasons, 
see Gazette of India, 1912, Pt, V, p. 2; for 
Eeporfi of Select Committee, see ibid, 1912, 
Pt. V, p. 173; and for Proceedings in Coun- 
cil see ibid., 1912, Pt. VI, pp. 57 and 691. 


«Por such a notification for Coorg, ^ee 
Coorg District Gazette, 1913, Pt. I, p. 185. 

Por such a notification for United Proviu- 
ces, see United Provinces Gazette, 1914, Pt. 
I, p. 169. 

Por such a notification for Madras, see 
Madras Buies and Orders, 1923, VoL I, p. 
439. 


Sec. 1: Essentials for conviotion. — ^T o 
convict a person under the Act, it is neces- 
sary to prove that he had either killed ox 
attempted to loll pne of the animalB or birds 
mentioned in the Schedule. 107 1.0. 288— 
29 Cr.L.J. 238. 
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flian those specified in the Schedule, which, in its opinion, it ia desirable to protect 
or preserve. 

3. The Provincial Government may, by notification^ in the Official Gazette, 

_ declare the whole year or any part thereof to be a 

_ _ ■ close time throughout the whole or any part of its 

territories for any kind of -wild bird or animal to which this Adt applies, or for 
female or immature wild birds or animals of such kind ; and, subject to the provi- 
sions hereinafter contained, during such close time, and within the areas specified 
in such notification, it shall be unlawful — 

(а) to capture any such bird or animal, or to kill any such bird or animal 
which has not been captured before the commencement of such close time ; 

(б) _ to sell or buy, or offer to sell or buy, or to possess, any such bird or 
animal which has not been captured or killed before the commencement of such 
close time or the flesh thereof ; 

(c) if any plumage has been taken from any such bird, captured or killed 
during such close time to sell or buy, or to offer to sell or buy, or to possess, such 
plumage. 

4. (^1) Whoever does or attempts to do, any act in contravention of sec- 

Peaalties punishable with fine which may extend 

' to fifty rupees. 

(2) Whoever, having already been convicted of an offence under this 
section, is again convicted thereunder shall, on every subsequent conviction, be 
punishable with imprisonment for a term which may extend to one month, or 
with fine which may extend to one hundred rupees, or with both. 

5. (IT When any person is convicted of an offence punishable under this 

Act, the convicting Magistrate may direct that any 
bird or animal in respect of*hich such offence has 
been committed, or the flesh or any other part of such mrd or animal, shall be 
confiscated. 

(2) Such confi-scation may be in addition to the other punishment provided 
by section 4 for such offence. 

6. No Court inferior to that of a Presidency Magistrate or a Magistrate of 

, ,, the second class shall try any offence against this 

Cognizance of offences. 

7. Where the Provincial Government is of opinion that,^ in the interests of 

scientific research, such a course is desirable, it may 
Power to grant exemp- grant to any person a licence, subject to such restric- 
fi®®' lions and conditions as it may impose, entitling the 

holder thereof to do any act which is by section 3 declared to be unlawful. 

8. Nothing in this Act shall be deemed to apply to the capture or lulling 

of a wild animal by any person in defence of himself 
Sarings. or anv other person, or to the capture or killing of 

any wild bird or animal in bona fide defence of property. 

9 \RefieaI] Repealed by election 3 and Sch. II of the Second Repealing 
and Aneending Act, 1914 (XVII of 1914). 

THE SCHEDULE. 

(i) Bustards, ducks, floricans, jungle fowl, partridges, peafowl, 
pigeons, quail, sand-grouse, painted snipe, spur, fowl, wood-cock, herons, egrets. 

rollers, and kin^-fisliers. 

(ii) Antelopes, asses, bison, buffaloes, deer, gazelles, goats, hares, oxen, 

rhinoceroses and sheep. ^ • ■— 


T.m RKP, 

iPor sucli a notification in Madias see 
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THE INDIAN WIRELESS TELEGRAPHY ACT (XVII OP I933). 

[llth September, 1933 

[Amended by Act XXXII of 1940], 

An Act to regidate the possesejton of wireless telegraphy apparatus. 

Whereas it is ei^edient to regulate the possession of wireless telegraphy 
apparatus in British India; it is hereby enacted as follows: — ^ ^ 

Short title, extent and 1. (1) This Act may be called The Indian 
commencement. WIRELESS TELEGRAPHY Act, 1933. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

(3) It shall come into force on such date as the Central Gtovemment may 
by notification in. the Official Gazette, appoi'nt 

Definitions. . In fi“s Act, unless there is anything repugnant 

in the subject or context, — 

(1) “wireless conmiunication” means the malting, transmitting or receiying 
of telegraphic, telephonic or other communications by means of electricity w 
magnetism without Ihe use of wires or other continuous electrical conductors 
between the transmitting and the receiving apparatus ; 

(2) “wireless telegraphy apparatus” means any apparatus, appliance, 
instrument or material used or capable of use in wireless communication and 
includes any article determined by rule made under section 10 to be wireless’ tele- 
graphy apparatus, but does not include any such apparatus, appliance instrument 
or mateml commonly used for other electrical purposes, unless it has been specially 
designed or adapted for wireless communication or forms part of some apparatus 
appliance, instrument or material specially so designed or adapted, nor any article 
determined by rule ma^ under section 10 not to be wireless telc^phy apparatus- 


(3) “prescribed” means prescribed by rules made under section 10. 

Prohibition of possession chall^ section 4, no person 

of wireless telegraphy ap- * possess wireless tdegraphy apparatus except 

paratus without licence. under and in accordance with a licence issued under 

this Act. 

4. The Central Goveniment may by rules made under this Act exempt any 

Power .of Central Gov- P^'^sions of 

eminent to exempt persons either generally or subject to prescribed condi- 

from provisions of the Act. tions, or in respect of specified wireless teleeraohv 

apparatus. ^ ^ j 

5 . The telegraph authority roMtitoed under the Indian Telegraph Act, 

Licences. fooo, Shall be the authority competent to issue 

„ j A .. j lecences to possess ytireless telegraphy apparatus 

™K^^*^** licffices in such manner, on such^c^ditions and 

subject to such payments as may be prescribed. conamons and 


Secs. 3 and 6 .— The accused was convicted 
under secs, 3 and 6 of the Act, of being in 
possession of a wireless receiving set ^thout 
a licence and also of working the same with- 
out a licence under sec. 20 of the Tdegraph 
Act, and sentenced to separate fines tmder 
each of the offences. It appeared that the 
accused had been taking out licences for 
some years before the offence and that actu- 
ally a licence had been issued by the post^ 
master to take effect from a date earlier tha n 
the date on which the accused was said to 
been in possession without a licence. 
Mm ( 1 ) that the accused was guilty of an 
offence under secs. 3 and 6 of the Wireless 


ii^ce Bub^nently would not give a wft 
Of pMdon m respect of an offence already 
c^mtted; (2) ttof there was no justified 
s^arate conviction under see. 20 
fATKw * -A-ct wr for a 8q)arate sen- 

-4^ T w’’ ^ 823 

—48 Ii.w. 330=A.LB. 1938 Ms A #91 — 
(1938) 2 M.L.J-. 281. ’ 

^3 Jl.a."?93W8V- 

(1938) 2 2817 
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6 . (1) Whoever possesses any wireless telegraphy apparatus in contraven- 

tion of the provisions of section 3 shall be ounished. 
Offence and pena ty. gj.gj, which may 

extend to one hundred rupees, and, in the case of a second or subsequent offence, 
with fine which may extend to two hundred and fifty rupees. 

( 2 ) For the purposes of this section a Court may presume that a person 
possesses wireless telegraphy apparatus if such apparatus is under his ostensible 
charge, or is located in any premises or place over which he has effective control. 

(3) If in the trial of an offence under this section the accused is convict- 
ed, the Court shall decide whether any apparatus in respect of which an offence 
has been committed should be confiscated, and if it so decides, may order con- 
fiscation accordingly. 

7. (1) A Presidency Magistrate, or a Magistrate of the jirst class or a 

_ , , Magistrate of the second class specify empowered 

Power of search. gy^^hg ^Central Government] in this bdialf, may 

issue a warrant for the search, at any time between sunrise and sunset, of any 
building, vessel or place in which he has reason to believe that any wirdess tele- 
graphy apparatus, in respect of which an offence punishable under section 6 has 
been committed is kept or concealed. 

(2) The .officer to whorn a search warrant under sub-section (1) is ad- 
dressed may enter into any building, vessel^ or place mentioned in the warrant 
and seize any wireless telegraphy apparatus in respect of which he has reason to 
believe an offence under section 6 bias been committed. 


Apparatus confiscated or 
having no owner to be pro- 
perty of Central Govern- 
ment. 

["sic sk 


Power of Central Govern- 
ment to make rules. 


8 . All wireless telegraphy apparatus confiscate 
under the provisions of sub-section ( 3 ) of section 6 , 
and all wireless telegraphy apparatus hawng no osten- 
sible owner shall be the property of the Central Gov- 
ernment. 

* * * *] 

10 . ( 1 ) The Central Govemipent may, by noti- 
fication in the Official Gazette, make rules for the 
purpose of carrying into effect the provisions of this 
Act. 


(2) In particular and without prejudice to the generality of the forgoing 
power, such rules may provide for — 

(i) determining that any article or class of article shall be or shall not be 
wirdess telegraphy apparatus for the purposes of this Act ; 

(«) the exemption of persons or classes of persons under section 4 from 
the provisions of this Act ; 


LEG. REF. 

for ‘Local Government’ 


by 


1 Substituted 
A.O., 1937. 

2 This section has been declared to cease 
to have effect by A.O 1937 and has subse- 
quently been repealed by Act aXaiI ot 
1940. 


Sec. 6 (1).— Where a person was prosecu- 
ted under sec. 6 (1) of the Act in respect of 
a period between the expiry of a licence and 
its renewal after the allowed 14 days of 
grace it was held tha . the offence did not 
consist in possessing a set without a licen^ 
but in possessing one ^except tinder and in 
accordance with a licence issued under this 
Act' and that as the Act when read with the 
rules states that the licence shall be^ v^d 
for a period of IS ca^hdar months beginnii^ 
from the first ^7 ^ month of issue if 


the person charged was issued a licence 
covering the period in question he could not 
be said to have contravened the section. 
What might have been an illegal possession 
would be cured by the subsequent issue of a 
licence validating that possession, 1942 N. 
L,.J. 575=1943 Nag. 115=I.LJfi. (1943) 

Nag. 283. ^ ^ 

Sec. 6 AND E. 2 (o). — ^The expression *com- 
plete wireless set' as defined in r. 2 (c) of 
the rules made under the Wirdess Tde- 
graphy Act, shall be deemed to include an 
incomplete set when the parts necessary to 
complete it are of the description specified, 
namely, aerials, valves, etc. Hence the mere 
possession of an incomplete set without a 
licence would be an offence under sec. 6, 188 
I.C. 371=13 E.N. 1=41 Cr.L.J. 580=1940 
299=AXE. 1940 Nag. 263. 
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(Hi) the manner of and the conditions governing the issue, renewal, sus- 
pension and cancellation of licences, the form of licences and the payments to 
be made for the issue and renewal of licences; 

(tv) the maintenance of recoiids containing details of the acquisition and 
disposal by sale or otherwise of wireless telegraphy apparatus possessed by 
dealers in wireless telegraphy apparatus ; 

(v) .the conditions governing the sale of wireless telegraphy apparatus by 
dealers in and manufacturers of such apparatus; 

(vi) [Repealed by Act XXXII of 1940.] 

(3) in TnaWng a rule tmder this section the Central Government may direct 
that a breach of it shall be punishable with fine which may extend to one hundred 
rupees. 

11. Nothing in this Act contained shall authorise the doing of anythii^ 
’ . prohibited under the Indian Telegraph Act, 1885, and 

00 licence issued under this Act shall authorise any 
graph Act, . person to do an5rthmg for the doing of which a licence 

or permission under the Indian Telegraph Act, 1885, is necessary. 


THE INDIAN WORKS OF DEFENCE ACT (VII OF 1903). 

N.B . — ^Throughout this Act, except in section 44 for ‘Local Government' 
the words ‘Central Government’ have been substituted and the words ‘with the 
prewous sanction of the Governor-General in Council’ have been omitted by the 
Government of India (Adaptation of In^an Laws) Order, 1937. 


Year. 

No. 

Short title. 

Amendments, 

1903 

VII 

jTbe Indian Works of Defence 
Act, 1903. 

Amended, XI of losi ; III of 1035 ; 
XXVIII of 1940. 


[20fA March, 1903. 

An Act to provide for imposing restrictions upon the use and enjoyment of land 
in the vicinity of works of defence in order that such land may be kept free 
'from buildings and other obstructions, and for determining the amount of 
compensation to be made on account of such imposiUon. 

WnpusAS it is expechent to provide for imposing restrictions upon thci 
use and enjoyment of land in the vicinity of works of defence in order that such 
land may be kept free from buildings and other obstructions and for determining 
the amount of compensation to be made on account of such imposition ; it is 
hereby enacted as follows; 

PART I. 

Preliminary. 

Short title and extent. 1* (1) This Act may be called The Indian 

Works of Defence Act, 1903; and ' 

(2) it extends to the whole of British India, including British Baluchis- 
tan, the Santhal Patganas and the Pargaha of Spiti. 

Definitions • ^ Unless there is something repi^- 

nant-in the subject or context, — 

(a) the expression “land’’ Includes benefits to arise out of land, and tlungs 
attached to die earth or permanently fastened to an]rthing attached to the ear&: 

(b) the expression “person interested’.' includes all persons daiming an 
interest in compensation to be made on account of the impositimi of restrictions 










S, js] The Works of Defence Act (VII ot 1903). 1369 


upon the use and enjoyment of land under tine Act; and a person sliall be deemed 
to be interested in land if he is interested in an easement affecting the land; 

^[(c) the expression ‘District’ means one of the Districts into which India 
is, for military purposes for the lime being, divided; it includes a Brigade area 
which does not form part of any district, and any area which the Central Govern- 
ment may, by notification in the Official Gazette, declare to be a District for all 
or any of the purposes of this Act : 

(d) the expression “General OfScer Commanding the District” means 
• the ofiicer for the time being in command of the forces in a District :] 

(e) the expression “Commanding Officer” means the ofBcer for the time 
being in command of a wort of defence : 

(f) the expression “Collector” includes any officer specially appointed by 
the Central Government to perform the functions of a Collector under tiUs Act: 

_ (g) the expression “Court” means a principal Civil Court of original 
jurisdiction, imless the Central Government has appointed (as it is hereby 
empowered to do) a special judicial officer within any specified local limits to 
perform the functions of the Court under this Act : 

(h) "maintcdn”, with its grammatical variations and cognate expressions, 
does not, when used in relation to a house or other construction, include the doing 
of any act necessary for keeping such house or construction, until the making of 
the award referred to in section 12 or until the exercise, prior to the maki ng of 
the award, of the powers of demolition conferred, in case, of emergenqr, by 
section 6, sub-sections (1) and (3), in the state in which it was at the time of 
the publication of the notice referred to in section 3, sub-section (2) : 

(i) the following persons shall be deemed “entitled to act” as and to the 
extent hereinafter provided, that is to say, — 

trustees for other persons beneficially interested shall be deemed the per- 
sons entitled to act vtith reference to any case, and that to the same extent as 
the persons beneficially interested could have acted if free from disability: 

a married woman, in cases to which the English law is applicable, shall 
be deemed the person so entitled to act, and, whether of full age or not, to the 
same extent as if she were unmarried and of full age : and 

the guardians of minors and the committees or managers of lunatics or 
idiots shall be deemed respectively the persons so entitled to act, to the same extent 
as the minors, lunatics or i(fi.ots themselves, if free from disability, could have 
acted: 

Provided that — 

(i) no person shall be deemed “entitled to act” whose interest in the 
subject-matter is shown to the satisfaction of the Collector or Court to be adverse 
to the interest of the person interested for whom he would othervrise be entitled 


to act; 

(it) in every case the person interested may appear by a next friend or, 
in default of his appearance by a next friend, the Collector or Court, as the 
case may be, ghall appoint a guardian for the case to act on his briialf in ihe 
conduct thereof : 

(iiij the provisions of Chapter XXXI of the Code of Ciril Procedure 
shall, tnuiatis mutandis, apply in the case of persons interested appearing before 
a Collector or Court by a next friend, or by a guar(fian for .the case, in proceed- 
ings under this Act ; and 

(w) no person “entitled to acti’ shall be competent to receive the com- 
nensatira money payable to the person for whom he is entitled to act, unless he 
would have been competent to alienate the land upon the use and mjo^ent of 
wWch restrictions are to be imposed and receive and give a good discharge for 
the purchase-money on a voluntary sale. 


LEG. REF. 

1 Substituted for the oripnal danses {c} 
C*. C. M.-L— 178 


and (d) by Act XI of 1921. 
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PART II. 

Imposition of Restrictions, 

3. (1) Whenever it appears to the Central Government that it is neces- 

sary to impose restrictions upon the use and dijoy- 
Declaration ^ and notice the vicinity of any work of defence 

o ^ or of any site intended to be used or to be acquired 

impose . work, in order that such land may be 

kept free from btdldings and other obstructions, a declaration shall be made to 
that effect under the signature of a Secretary to such Government or of some • 
officer duly authorized to certify its orders. 

(2) The said declaration shall be published in the Official _ Gazette and 
shall state the district or other territorial division in which the land is situate and 
the place where a sketch plan of the land, which shall be prepared on a s|cale 
not smaller than six inches to the mile and shall distinguish the boundaries 
referred to in section 7, may be inspected; and the Collector shall cause public 
notice of the substance of the said declaration to be given at convenient places 
in the locality. 

(3) The said declaration shall be conclusive proof that it is necessary to 
keep the land free from buildings and other obstructions. ‘ 

4. It shall be lawful for such officer as the Central Government may, by 
Power to do preliminar}' general or Special order, authorize in this behalf, and 

acts after publication of j^jg servants and workmen, at any time after pub- 
section'?^)^.*^ section 3, su - jjeation of the notice mentioned in section "3, sub-sec- 
tion (2), to enter upon and survey and take levels of 
any land in such locality, to dig or bore into the sub-soil, to do all other acts 
necessary to ascertain whether any and, if so, what restrictions should be impos- 
ed on the use and enjoyment of me land, to set out the boundaries of the land 
upon the use and enjoyment of which restrictions are to be imposed; or of any 
part of such land, to mark such levels, boundaries and line by placing marks and 
cutting trenches, and, where otherwise the survey cannot be completed and the 
levels taken and the boundaries and line marked, to cut down and clear away 
any part of any standing crop, fence or jungle : 

Provided that no person shall enter into any building or upon any enclos- 
ed court or garden attached to a dwelling-house (unless with the consent of ffie 
occupier thereof) without previously giving such occupier at least seven days* 
notice in writing of his intention to do so. 

5. - The officer so authorized shall at the time of such entry pay or tender 

Payment for damage. paymdnt for all necessary damage to be done as 

aforesaid, and, in case of dispute as to the sufficiency 
of the amount so paid or tendered, he shall at once refer the dispute to the 
decision of the Collector or other chief revenue-officer of the district, and such 
decision shall be final. 

6. (1) Whenever a declaration has been made ’and public notice thereof 
has been given under section 3, it shall, subject to the 
provisions of sub-sections (2) to (4), be lawful for 
such officer as the Central Gk>vemment*may, by 
general or special order, authorize in this behalf, and 

. servants and workmen, to enter and demolish 

any buildings or other constructions on the surface, to cut down or grub up all 
or any of the trees, to remove or alter all or any of the banks, fences, hedges 
and ditches, to make underground and other drains, to fill up all excavations, 

3.— Where the c^tonment authori- tehee for such a long period and that its 
^SJJi^sced in the existence of a existence could not be considered a danger 
platform witlun ^tonment area for 30 to the defence of the town, 20 A L J 169= 
years, Md, that they were not entitled to 23 Cr. L. T, 199=65 I.C. 855=1922 A 36 
demolish it having acquiesced in its exis" * * t * ’ 


Further powers exercis- 
able after publication of 
notice under section 3, sub- 
section (2). 
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and demolish all buildings and other constructions belovir the surface, and gene- 
rally to level and clear the said land and do all such acts for levelling and clear- 
ing the same as he may deem necessary or proper, but in such manner never- 
theless that evidence of the boundaries of the lands held by diiferent ownws 
may be preserved. 

(2) The powers conferred by sub-section (1) shall not be exercised, — 

(а) save as otherwise provided by sub-section (3) before the malting of 
the award hereinafter referred to in section 12, nor 

(б) save as otherwise provided by sub-section (4), after the PTq;>iratirm 
of six months from the making of the said award, or any shorter period on the 
ejqpiration of wWch the officer exercising such powers gives notice to the Collec- 
tor that there will be no further exercise of ^em. 

(3) In case of emergency, the Central Government may, by notification in 
the OfScial Gazette, declare that all or any powers conferred by sub-section (1) 
may be exercised at any time withm six months after the publication of the 
notice referred to in section 3, sub-section (2), and such powers may be ex- 
ercised accordingly, and the said notification shall be conclusive proof of emer- 
gency, 

(4) Nothing in sub-section (2) shall be deemed to preclude any sudi 
ofiScer or his servants or workmen from exercising at any time the said powers 
for the purpose of removing, wholly or in part, any building or other obstruction 
maintained, created, added to, altered, planted, stacked, stored or otherwise ac- 
cumulated in contravMition of this Act or of any rule or order made there- 
under or of any condition prescribed in accordance therewith. 

7. From and after the publication the notice mentioned in section 3, 
Restrictions. sub-section (2), such of the following restrictions as 

the Central Government may in its discretion declare 
therein shall attach with reference to such land, namely: — 

(0) Within an outer boundary which, except so far as is otherwise pro- 
Tdded in section 39, sub-section (4), may extend to a distance of two thousand 
yards from the crest of the outer parapet of the work, — 

(1) no variation shall be made in the ground-level, and no building, wall, 
bank or other construction above the ground shall be maintained, erected, added 
to or altered otherwise than with the written approval of the *[ General Officer 
Commanding the District], and on such conditions as he may prescribe; 

(ii) no wood, earth, stone, brick, gravel, sand or other material shall be 
stacked, stored or olhervrise accumulated-: 

Provided that, with the written approval of the ^[General Officer Com- 
manding the District] and on such conditions as he may prescribe, road-ballast, 
manure and agricultural produce may be exempted from the prohibition; 

. • Provided also that any person having control of the land as owner, lessee 
or occupier shall be bound forthwith to remove such road-ballast, manure or 
agricultural produce, without compensation, on the requisition of the Command- 
ing Officer; 

fiii) no surveying operation shall be conducted otherwise than by or under 
the personal supervi.sion of a public servant duly authorized in this bdialf, in the 
case of land under the control of milita^ authority, by the CcMnmanding Officer 
and, in other ca-se-s, by the Collector with the concurrence of the Commanding 
Officer ; and 

(iv) where any building, wall, bank or other construction alwve^ the 
ground ha.s been permitted under clause (i) of this sub-section to be maintained, 
erected added to or altered, repairs shall not, -mthout the writtdn approval of 
the nC^eral Officer Commanding the District] be made with materials differ- 
ent in kind from those employed in the! original builffing, wall, bank or .other 
construction. 

~ LEG. REF. ' 

1 Substituted by Act XI of 1921 . 
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(&) Within a second boundary which may extend to a distance of one 
thousand yards from the crest of the outer parapet of the work, the restrictiois 
enumerated in clause (o) shall apply with the following additional limitations, 
namdy^— ' 

i[(i) no building, wall, bank or other construction of permanent mate- 
rials above the ground shall be maintained otherwise than with the written ap- 
proval of the General Officer Commanding the District and on such conditions 
as he may prescribe, and no such building, wall, bank or other construction dial! 

Provided that, with the written approval of the ® [General Officer Com- 
manding the District] and on such conditions as he may prescribe, huts, fences 
or other constructions of wood or other materials, easily destroyed or removed, 
may be maintained, erected, added to or altered: 

Provided, also, that any person having control of the land as owner, lessee 
or occupier .« jhan be bound forthwith to destroy or remove such huts, fences or 
other constructions, without compensation, upon an order in writing signed by 
the *[Generar Officer Commanding the District] ; and 

(ii) live hedges, rows or clumps of trees or orchards shall not be main- 
tained, planted, added to or altered otherwise than with the written approval of 
the ‘[General Officer Commanding the District] and on such conditions as he 

may prescribe. , 

(c) Within a third boundary which may extend to a distance of five 
hundred yards from the crest of the outer parapet of the work, the restrictions 
enumerated in clauses (o) and (b) shall apply with the following additional 
limitation, namdy:— ^ 

No buildii^ or other construction on the surface, and no excavaticm, 
building or other construction below the surface, shall be maintained or erected: 

Prorided that, with the written approval of the Commanding Officer 
and on such conditions as he may prescribe, ‘[a building or other construction on 
the surface may be maintained and] open railii^s and dry brushwood fences may 
be exempted from this prohibition. 

8. As soon as may be after the publication of the declaration aforesaid, 
the Collector shall cause the land to be marked out 
Land to be marked ouL and sraeasured, and shall also prepare a register and a 
Sd ’ detailed plan, which shall be on a scale not smaller 

than six inches to the mile, showing accurately every 
building, tree and other obstruction. 

police to persons mter- (1) At any time before the expiration of — 

(a) the period of eighteen months from the publication of the declaration 
referred to in section 3, or 

(b) such other period not exceeding three years from the said publica- 
tion as the Central Government may, by notification in the Official Gazette, direct 
in this behalf,- 

the Collector shall cause public notice to be given at convenient places on or 
near the land, stating the effect of .the said declaration and that claims to com- 
pensation for all interests in such land affected by an 3 dhing done or ordered 
in pursuance of such declaration may be made to him : 

Provided that, where anything has been done in exercise of the powers 
conferred, in case of emergency, by section 6, sub-section (3), the notice pres- 
cribed bv this section shall be given as soon as may be thereaftdr. 

(2) Such notice shall state the particulars of any damage ordered to be 
done or, in the ‘case referred to in section 6, sub-section (3), done in exercise of 
ally of the powers conferred by the said section, and the particulars of any res-_ 
trictions attaching to the land under section 7, and shall require all persons in-' 


LEIG REK 

‘ Substituted by A^t XXWII of 19t0, 


“Substituted by Act XI of 1921, 
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terested ih.the land to appear personally or by agent beifore tbe Collector at a 
time aird place therein mentioned (such time not being earlier than fifteen days 
after the date of publication of the notice), and to state the nature of their res- 
pective interests in the land and the amount and particulars of thdr claims to 
compensation for damage to such interests and their objections (if any) to the 
measurements made under section 8. The Collector may in any case require 
such statement to be made in writing and signed by the party or his agent 

(3) The Collector shall also serve notice to the same effect on the occu- 
pier (if any) of such land and on all such persons known or believed to be inter- 
ested therein, or to be entitled to act for persons so interested, as reside or have 
agents authorized to receive service on their bdialf, within the revenue-district 
in which the land is situate. 


(4) In case any person so interested resides elsewhere, and he has no such 
agent, the notice shall be sent to him by post in a letter addressed to him at his 
last known residence, address or place of business. 

10. The Collector may also require any such person to make or ddiver to 
, him, at a time and place mentioned (such time not 

f earlier than fifteen days after tiie date of the 

ments as to Mmes and requisition), a statement contamuig, so far as may be 
interest. practicable, the name of every other person possess- 

ing any interest in the land or any part thereof as 
co-proprietor, sub-proprietor, mortg^ee, tenant or otherwise, and of the nature 
of such interest, and of the rents and profits (if any) reedved or receivable on 
account thereof for three years next preceding the date of the statement. 


. . . 11. Every person required to make or deliver a 

Appliration of certain sec- statement under section 9 or section 10 shall be 
^s o e n lan ena tg legally bound to do SO within the mean- 

ing of sectiems 175 and 176 of the Indian Penal Code. 
12. On the day fixed under section 9 or on any other day to which the 
T . j , . i,,, inquiry has been adjounied, the Collector shall pro- 
CoMector. ^ ^ inqture into the objections (if any) wHch any 

person interested has stated pursuant to a notice g^ven 
under the smd section to the measurements made under section 8, and into the 


decrease in the value of the land, and into the respective interests of the persons 
rl aitnin g the compensation, and shall make an award under his hand of— • 

(a) the true area of the land and the nature of the obstructions from 
which the land is to be kept free; 

(b) the compensation which in his opinion should be allowed for any 
damage caused or to be caused under section 6 and for any restrictions imposed 
under section 7 ; and 

(c) the apportionment of the said conqiensation among all the persons 
known or believed to be interested in the land, of whom or of whose claims he 
has information, whether they have respectivdy appeared before him or not 

13. (1) Such award shall be filed in the Collector’s office and shall, escept 
as Weinafter prowded, be final and conclusive evi- 
Award of Collector when ^ between the Collector and the persons inte- 

to be final. whether they have respectively appeared 

before the Collector or not, of the true area of the land, the nature of the said 
obstructions from which the land is to be kept free, the damage caused 0 - 
caused under section 6, the value of the rights restricted under section 7, 
apportionment of the compensation amonff the persons mtere^tp * 
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(b) Wthin a second boundary which may extend to a distance of one 

thousand yards from the crest of the outer parapet of the work, the resections 
enumerated in clause (a) shall apply with the following additional limitations, 
namdy>— '• 

^[(i) no building, wall, bank or other construction of permanent mate- 
rials above the ground shall be maintained otherwise than with the written ap- 
proval of the General Officer Commanding the District and on such conditions 
as he may prescribe, and no such building, wall, bank or other construction shall 
be erected ;] 

Provided that, with the written approval of the “[General Officer Gan- 
manding the District] and on such conditions as he may prescribe, huts, fences 
or other constructions of wood or other materials, easily destroyed or remove^ 
may be maintmned, erected, added to or altered; 

Provided, also, that any person having control of the land as owner, lessee 
or occupier shall be bound forthwith to destroy or remove such huts, fences or 
other constructions, without compensation, upon an order in writing signed by 
the “[General Officer G)mmanding the District] ; and 

(ii) live hedges, rows or clumps of trees or orchards shall not be main- 
tained, planted, added to or altered otherwise than with the written approval of 
the “[General Officer Commanding the District] and on such conditions as he 
may prescribe. 

(c) Within a third botmdary which may extend to a distance of five 
hundred yards from the crest of the outer parapet of the work, the restrictions 
enumerated in clauses fo) and (b) shall apply with the following additional 
limitation, namely < 

No building or other consitruction on the surface, and no excavation, 
building or other construction below the surface, shall be maintained or erected: 

Prowded that, with the written approval of the Commanding Officer 
and on such conditions as he may prescribe, “[a building or other construction on 
the surface may be maintained and] open railings and dry brushwood fences may 
be exempted from this proWbition. 

8. As soon as may be after the publication of the declaration aforesaid, 
the Collector shall cause the land to be marked out 
relisteSt ^d and shall also prepare a register and a 

planned. detailed plan, which shall be on a scale not smaller 

than six inches to the mile, showing accurately every 
building, tree and other obstruction. 

to persons inter- (1) At any time before the expiration of — 

(o) the period of eighteen months from the publication of tiie declaration 
referred to in section 3, or 

(b) such other period not exceeding three years from the said publica- 
tion as the Central Government may, by notification in the Official Giazette, direct 
in this behalf,-. 

the Collector shall cause public notice to be given at convenient places on or 
near the tod, stating the effect of .the said declaration and that rlaimc to com- 
pensation for all interests in such land affected by anything done or ordered 
in pursuance of such declaration may be made to Wm: 

Provided that, where anything has been done in exercise of the powers 
cOTferred, in case of emergency, by section 6, sub-section (3), the notice pres- 
cribed bv this section shall be pven as soon as may be thereafter. 

(2) Such notice shall state the particulars of any damage ordered to be 
done or, in the’case referred to in section 6, sub-section (3), done in exercise of 
any of the powers conferred by the said sectipn, and the particulars of any res- 
trictions attaching to the land under section 7, and shall require all persons in-' 


LEG. REF. 
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terested ih^the land to appear personally or by agent bOfore the Collector at a 
time and place therein mentioned (such time not being earlier Aan fifteen days 
after the date of publication of the notice), and to state the nature of their res- 
pective interests in the land and the amount and particulars of their claims to 
compensation for damage to such interests and their objections (if any) to the 
measurements made imder section 8. The Collector may in any case require 
such statement to be made in writing and signed by the party or his agent 

(3) The Collector shall also serve notice to the same effect on the occu- 
pier (if any) of such land and on all such persons known or bdieved to be inter- 
ested therein, or to be entitled to act for persons so interested, as reside or have 
agents authorized to receive service on their behalf, within the revenue-district 
in which the land is situate. 


(4) In case any person so interested resides elsewhere, and he has no such 
agent, the notice shall be sent to him by post in a letter addressed to him at his 
last known residence, address or place of business. 

10. The Collector may also require any such person to make or deliver to 
. him, at a time and place mentioned (such time not 

date of the 

meats as to names and requisition), a statement contammg, so far as may be 
interest. practicable, the name of every other person possess- 

ing any interest in the land or any part thereof as 
co-proprietor, sub-proprietor, mortgagee, tenant or othervtise, and of the nature 
of such interest, and of the rents and profits (if any) received or receivable on 
account thereof for three years next preceding the date of the statement. 


Every person required to make or deliver a 
statement under section 9 or section 10 shall be 
Code. deemed to be legally bound to do so within the mean- 

ing of sections 175 and 176 of the Indian Penal Code. 

12. On the day fixed under section 9 or on any other day to which the 
Inquiry and award by hiquipr has bera adjoun^d, the Sector shafl p^^ 
Collector. inquire mto the objections (if any) which any 

person interested has stated pursuant to a notice given 
under the said section to the measurements made under section & and into the 


decrease in the value of the land, and into the respective interests of the persons 
claiming the compensation, and shall make an award under his hand of — 

(a) the true area of the land and the nature of the obstructions from 
which the land is to be kept free: 

(&) the compensation which in his opinirai should be allowed for any 
damage caused or to be caused under section 6 and for any restrictions imposed 
under section 7; and 

(c) the apportionment of the said compensation among all the persons 
known or bdieved to be interested in the land, of whom or of whose daims he 
has information, whether they have respectivdy appeared before him or not. 

13. (1) Such award shall be filed in the Collector’s office and shall, except 
as hereinafter provided, be final and conclusive evi- 
Aiiwd of Collector when as between the Collector and the persons inte- 

to be final, rested, whether they have respectivdy appeared 

before the Collector or not, of the true area of the land, the nature of the said 
obstructions from which the land is to be kept free, the damage caused or to be 
caused under section 6, the value of the rights restricted under section 7, and the 
apportionment of the compensation among die persons interested 

(2) The Collector shall give immediate notice of his award to such of the 
persons interested as are not present personally or by thdr representatives when 

the award is made. ^ 1 . ^t.- 1 

14. The Collector may, for any cause he thinks 

Adjournment of mquiry. fit. from time to time adjourn the inquiry to a day to 

be fixed by him* 
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15. For the purpose of inquiries under this Act the G)llector shall have 

power to summon and enforce the attendance of 

Power to summon and witnesses, including the parties interested or any of 

enforce attendance of wit- them, and to compel the production of documents, by 

dw^ent^ ° tlie same means, and (so far as may be) in the same 

maimer, as is provided in the case of a Civil Court 
under the Code of Civil Procedure. 

. ... 16. In determining the amount of compensation, 

and Mglected.^ considered Collector shall be guided by the provisions con- 

tained in sections 23 and 24. 

17. Whenever the ofiScer exercising powers conferred by section 6 consi-- 
j ders it necessary that anything in respect of which any 


Supplementary 

ings. 


person is or may be entitled to compensation but of 
which no notice has been g^ven or compensation 
awarded, under sections 9 and 12, respectively, should be done in pursuance of 
the said powers, the Collector shill cause supplementary notice to be given, as 
nearly as may be, in the manner prescribed by section 9 and subject to the limit 
of time imposed by. sub-section (1) of that section, and the provisions of sec- 
tions 10 to 16 shall, so f^ as they are applicable, be dedmed to apply to any 
further inquiry and awari which may be held or made in consequence of such 
supplementary notice. 

PART III. 

Reference to Court anu Procedure thereon. 

18. (1) Any person interested who has not accqited the award may, by 
A- » ' written application to the Collector, require that the 

^ ’ matter be referred by the Collector for the determina- 

tion of the Court, v^iether his objection be to the measurement of the land, the 
amount of the compensation, the persons to whom it is payable, or the appor- 
tionment of the compensation among the persons interested: 

Provided that every such application shall be made, — 

(a) if tire person malting it was present or represented before the Collec- 
tor at the time when he made Ms award, within six wedcs from 4e date of the 
Collector’s award; 

(J) in other cases, within six weeks of the receipt of the notice from the 
Collector under section 13, sub-section (2), or within six mon&s from the date 
of the Collector’s award, whichever period shall first espire. 

(2) The applicaticm shall state the grounds on which objection to the 
award is taken. 

19. (1) In making the reference the Collector 
to shall state, for the information of the Court, in writ- 
ing under his hand, — 

(a) the situation and extent of the land with particulars of any dami^ 
caused under section 6 or of restrictions imposed under section 7 ; 

(J) the names of the persons whom he has reason to think interested in'" 
sudi land; 

(c) Ae amount of compensati<m awarded under section 12; and 
( 0 ) if the objection be to the amount of the comprasation, the g^unds 
on which the amount of compensation was determined. 

(2) To the said stat^ent shall be 'attached a schedule gfiving the parti- 
^ws of the notices senred tqwn, and of the statements in writing made or 
delivered by, the parties interested respectivdy. 

20. The Court shall thereupon cause a notice specifying tiie day on which 
Service of notice. Court will proceed to determine the objection, 

and directing thdr appearance before the Court on 
that day, to be served on the following persons, namely: — ‘ 

(a) the applicant; 


Collector’s statement 
the Court. 
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(&) all persons interested in the objertion, eKcq>t such (if any) of them 
as have consented without protest to receive pa 3 rment of the compensation 
awarded; and 

(c) if the objection is in regard to the area of the land, the nature of 
the obstructions or ihe amount of die compensation, the G)llector. 


Restrictions on scope of f “^“>7 in every such pi^ 

proceedings, ceedmg shall be restricted to a consideration of the 

interests of the persons affected by the objection. 

22 . Every such proceeding shall take place In open Court, and all persons 

Proceedings to be in open P^'^tise in any Civil ^urt in the Province 

Court. shall be entitled to appear, plead and act, as the case 

may be, in such proceeding. 

23. (1) In determining the amount of compen- 

Matters to be considered sation to awarded for damage causej or to be 
in determining compensa- caused, or for restrictions imposed under this Act, the 
tion. Court shall take into consideration — 

(a) the actual decrease in market-value of the land owing to the publica- 
tion of the declaration relating therto under secticm 3 and any damagei cans^ 
or to be caused under section 6 ; 


( 6 ) the damage sustained by the person interested, by reason of the re- 
moval of any standing crops in the mcercise of any power conferred by -sec- 
tion 6 ; 


(c) the damage (if any) sustained by the person interested, by reason 
of ceasing to be able to use such land conjointly with his other land; 

(d) the damage (if any) sustained by. the person interested by anything 
done or ordered under sections 6 and ^ injuriously afEecting his other properly, 
movable or immovable, in any other manner, or his earnings ; and, 

(e) if, in consequence of the imposition of restrictions, the person in- 
terested is compelled to change lus residence or place of business, the reason- 
able e:q»enses (if any) incidental to such change. 

(2) In addition to the amount representing the actual decrease in the 
market-value of the land as above provided, the Gmrt shall in every case award 
a further sum of fifteen per centum on sudi amount. 

' 24. In determining the amount of compensation 

Matters not to be con- awarded for damage caused, or to be caused, or 

^Mnsation. ® for restrictions impost under this Act, the Court 

shall not take into consideration — 


(o) the degree of urgency which has led to the damage or the imposition 
of restrictions; 

( 6 ) any disinclination of the person interested to subnnt to damage or 
restrictions; 

(t:) any danu^e sustained by him, which, if caused by a private person, 
would not render such person liable to a smt ; 

(d) any increase to the value of the other land of the person interested, 
accruing or likely to accrue from anything done under this Act; or 

(e) any outlay or improvements on, or disposal of, the land commenced, 

made or effected without the sanction of the Collector after the date of the 
publication of the declaration xmder section 3. 

Sec. 23.— Where some time after the of the property must be taken as from the 
publication of a notification under sec. 4 (1) date of the first notification in respect of 
of the Land Acquisition Act a second noti- land covered by it and not as from the date 
fication was issued on a later date which of the subsequent notification. But whw 
was wider than tlie first one, .and embraced under the Works of Defence Act an earlier 
not only the land covered by it but more declaration was cancelled by a later one, it 
Tanit of the clsumant in addition and the was held, that it was the date of the second 
earlier notification was neither cancelled nor notification which must be taken into con- 
superseded it was held that as regards the sideration as regards the market yalw of 
proceedings under the Act, the market value the properly concerned. 1941 Rang.L.R. 40. 
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25. (1) When the applicant has made a daim to conipeasation, pursuant 

to any notice given tmder section 9, the amount 
Rules as to amount of awarded to him by the Court shall not exceed the 
compensation. amount SO claimed or be less than the amount award- 

ed by the Collector tmder section 12. 

(2) When the applicant has refused to make such claim or has omitted 
without sufficient reason (to be allowed by the Judge) to make such claim, the 
amount awarded by the Court shall in no case exceed the amount awarded by 
the Collector. 

(3) When the applicant has omitted for a suffident reason -(to be allow- 
ed by the Ju^e) to mate such daun, the amount awarded to him by the Court 
shall not be less than, and may exceed, the amount awarded by the Collector. 

26. Every award under this part shall be in writing signed by the Judg^ 

„ , . and shall specify the amount awarded under section 

Form of awards. 23 ^ sub-section (1), dause (o), and also the amounts 

(if any) respectivdy awarded under each of the other clauses of the same 
sub-section, together with the grounds of awarding each of the said amounts. 

27. (1) Every such award shall also state the amount of costs incurred in 

the proceedings under this Part, and by what persons 
and in what proportion thqr.are to be paid. 

(2) When the award of the Collector is not upheld, the costs shall ordi- 
narity be paid by the Collector, unless the Court is of opinion that the claim of 
the applicant was so extravagant or that he was so negligent in putting his case 
before the Collector that some deduction from his costs should be made or that 
he should pay a part of the Collector’s costs, 

28. If the sum which, in the opinion of the Court, the Collector ought to 

jv. awarded as compensation is in excess of the 

to pay interest on excess which the (Collector ^d award as compensation, ' 

compensation. the Court may direct that the Collector shall pay 

Interest on su^ excess at the rate of six per centum' 
per Mnum from the date of Ws award to the date of pa 3 mient of such excess 
into Court 


PARTIV. 

Apportionment of Compensation. 

29. Where there are several persons interested, if such persons agree in 

Particulars of apportion- apportionment of the comp^sation, the parti- 

iniT ^t to be soedfied culars of suoi apportionment shall be specified m th© 

award, and as between such persons the award shall 
be conclusive evidence of the correctness of the apportionment. 

30. When ihe amount of compensation has been settled under section 12, 

Dispute as to apportion- ^spute arises as to the apportionment of the- 

ment. same or any part thereof, or as to the persons to' 

_ whom the same or any part thereof is payable, the 

(^Hector may refer such dispute to the dedsion of the Court. 

PART V.- 
Payment. 

31. (1) On making an award tmder section 12, the Collector shall tender 
Payment of compensation Payment of the comp^tion awarded by him to tiie 

or deposit of same in Court, persons interested entitled thereto according to the 

award, and shall pay it to them unless prevented by 
some one or more of the contingencies i^titmed in sub-section (2). 

(2) If they do not consent to receive it, or if there is no person compe- 
tent to alt^te the land, or if there is any dispute as to the title to recdve the 
compensation or as to the apportionment of it, the Collector shall deposit the 
amo^t of the compensation in the Court to which a reference under section 18 
would be submitted: 
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Provided, first, that any person actoitted to be interested may receive 
such payment under protest as to the sufficiency of the amount : 

Provided, secondly, that no person who has received the amount other- 
wise than under protest shall be entitled to make any application under section 
18: 

Provided, thirdly, that nothing herein contained shall affect the liability 
of any person, who may receive me whole or any part of any compensation 
awarded under this Act, to pay the same to the person lawfully entitled thereto. 

(3) Notwithstanding anything in this section, the Collector may, with ffie 
sanction of the Central Government, instead of awarding a money-compensation 
in respect of any land, make any arrangement with a person having a limited 
interest in such land, either by the grant of other lands in exchange, or by th«j 
remission of land-revenue on the same or on other lands held under the same title, 
or in such other way as may be equitable having regard to the interest of the 


(4) Nothing in sub-section (3) shall be construed to interfere with or 
limit the power of the Qjllector to enter into any arrangement with any person 
interested in the land and competent to contract in respect thereof, 

32. <(1) If any money is deposited in Court 
r . . f A^. under section 31, sub-section (2), and it appears that 

poS^“«s?ect of ^ands the land in respect of wffich the same was ai^rded 
to persons incom- bdonged to any person who had no power to ahenate 
petent to alienate. same, the Court shall order the money to be inves- 
ted — ' 

(a) in the purchase of other lands to be held under the like title and condi- 
tions of ownership as the land in respect of which such money was deposited is 
held, or 

(b) if such purchase cannot be effected forthwith, then in such Govern- 
ment or other approved securities as it thinks fit ; 

and shall direct the payment of the interest or other proceeds arising from 
such investment to the person or persons who would for the time being have been 
entitled to the possession of the said land, and such moneys shall remain so 
deposited and invested until the same are applied — 

.y (i) in the purchase of such other lands as aforesaid; or 

(ii) in payment to any person or persons beconung absolutely entittea 

Tthei'cto. ... V 4 . 1 , 

(2) In all cases of moneys deposited to which this section applies, tne 
Court M order the cost of the following matters, induffing therm all rewon- 
able charges and expenses incident thereto, to be paid by the Collector, namely. 

(a) the costs of such investments as aforesaid; 

(b) the costs of the orders for tiie payment of the interest or oth« pro- 
ceeds of the securities in which such moneys are for the time bemg invrated ^ 
for the paymait out of Court of the principal of such moneys 

rdalmg fhtrslo, except such ss omy be oecsstoued by bhgsbon 

between adverse claimants, 

33. If any money is deposited in Court under tins 
■ ^ ^ than that mentioned in section 32, the Court may, on 

Investment of money dc- application of any party interested or daimii^^ 

posited in other cases, interest in such money, order the same to be mves^ 

in laich Government or other approved securities as it thinks fit, ^d ^y n 

oY^auy such investm^t <o ^ ^ 

to such uuumet ss u-Sl, m ito uptoion lbs 
beaefit therefrom as they might have had from the land P 
mon^ was depodted or as near thereto as may be. 

Ck. C 173 
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34. When the ampunt of any compensation awarded under this Act is not 

or deposited within fifteen days of making the 
Payment of mterest. CoUector shall pay the amount awirded 

with interest hereon at the rate of six per centum per annum from the date of 
the award until it is so paid or depositeid* 

t-. PART VI. • 


' - Miscellaneous. 

35. (1) Service of aily notice under this Act shall be made by delivering 
Service of notice. O'* tender^ a copy Aerwf si^ed in the case of a 

notice under section 3, sub-section (2), by the officer 
therein mentioned, and, in the case .of any other notice, by or by order of the 
Collector or the Judge. 

(2) .Whenever it may be practicable, the service of the notice shall be made 
on. the person therein named. 

(3) When such person cannot be found, the service may be made on any 
adult male member of his family residing with him; and, if no such adult male 
member can be found, the notice may be served by fixing the copy on the outer 
door of the house in which the person therein named ordinarily dwells or carriejs 
on business, or by fixing a copy thereof in some conspicuous place in the office 
of the officer aforesaid" or of the Collector or in Ihe Court house and also in some 
conspicuous part of the land upon which restrictions are to be imposed : 

Provided that, if the Collector or Judge so directs, a notice may be sent 
by post in a letter addressed to the person teamed therein at his last known 
residence, address or place of business and service of it may be proved by* the 
production of fiie addressee’s receipt. 

Penaltieis. 36. Whoever wilfully — 

(a) obstructs any person in doing any of the acts authorized by section 4, 
section 6 or section 8, or 

(5) destroys, damages, alters or otherwise interferes with the groimd- 
levd or any work done- under section 6, or 

(c) contravenes any of the provisions of section 7 or any condition pres- 
cribed thereunder, 

shall be punishable with imprisonment for a term which may extend to one month, 
or with fine which may extend to fifty rupees, 'or with both, and, in the case of a 
continuing offence, wiffi an additional fine which may extend to five rup'ees for< 
every day after the first in regard to which he( is convicted of having persisted 
in the offence; and any expenses incurred in removing the effects of his offence 
may be recovered from him in the manner provided by the law for the time being 
in force for the recovery of fines. 


37. If the Collector ^ or officer authorized under section 6 is opposed or 

Magistrate to enforce the in doing aaything directed or permitted by 

terms of the Act. this Act, he shall, if a Magistrate, enforce compli- 

_ , . ance, and, if not a Magistrate, he shall apply to a 

Magistrate or (within the towns of Calcutta, Madras, ^[and] Bombay ^[* *]’) 

to the Commissioner of Police, and such Magistrate or Commissioner (as the cSse 
may be) shall enforce compliance. 


. 38. (1) The Central Government shaU be at 

sory, but compensation? to liberty to withdraw from the imposition of any decla- 
be awarded when not com- restrictions before any of ffie measures authori- 

pleted. zed by section 6 have been taken. 

(2) Whenever the Central Grovemment withdraws the imposition of any 
declared restrictions, the Collector shall determine the amount of compensation 
due for the damage suffered by the owner in consequence of the notice or of any 


iT« *• j. . . . words *and Rangoon* omitted by 

^In section 37, .word ‘and* inserted and A.O., 1937. 


the 



1379 


S.42i 


The .Works op Defence Act (VII of 1903). 


Demolition of part of 
house or building and im- 
position of restrictions on 
part of land. 


proceedings thereunder, and shall pay such amotint to the person interested, 
together with all .costs reasonably incurred by him in the prosecution of the pro- 
ceedings under this .^t relating to the said restrictions. 

(3) The provisions of Part HI shall apply, so far as may b^ to the 
determinati(ni of the compensation pa}rable under this section. 

39. (1) The provisions of this Act shall not be put in force for the pur- 
pose of demolishing or acquiring the right to demo- 
Ush a part only of any house, manufactory or other 
building, if the owner desires that the whole of such 
house, manufactory or building shall be demolished 
or that the right to demolish the whole of it shall be 

acquired: 

Provided that the owner may at any time before the Collector has made 
his award TUider section 12, by notice in writing, withdraw ,or modify his ex- 
pressed desire that the whole of such house, manufactory or building shall be 
demolished or that the right to demolish the whole of it shall be acquired : 

Provided, also, that, if any question shall arise as to whether any building 
or other construction proposed to be demolished' under this Act does or does not 
form part of a house, manufactory or building wilhin the meaning of this 
section, the Collector shall refer the determination of such question to the Court, 
and such building or other ccmstruction shall not be demolished until after the 
question has been detemuned. 

In deciding on such a reference the Court shall have r^rd to the ques- 
tion whether the building or other construction proposed to be demolished is 
reasonably reqtured for the full and unimpaired use of the house, manufactory 
or building. 

(2) If, in the case of any claim of the kind referred to in section 23, 
sub-section (1), clause (c), by a person interested, on account of ceasing to be 
able to use the land, upon lie use and enjoyment of which restrictions are to be 
imposed, conjointly with his other land, the Central Government is of opinion 
that the claim is unreasonable or excessive, it may at any time before the 
Collector has made his award, order the imposition of restrictions upon the whole 
of toe land of whidb the land upon toe use and enjo 3 nment of which it was first 
sought to impose restrictions forms a part. 

(3) In toe case provided for by sub-secticm (2), no fresh declaration or 
other proceeding under sections 3 to 10 shall be necessary; but the Collector shall 
without dday furnish a copy of toe order of toe Central Government to the person 
interested, and shall thereafter proceed to make his award under section 12. 

(4) Notwithstanding anything contained in section 7, clause (o), any 

upon toe use and enjoym^t of which restrictions are imposed under this 

g pcti^ may be included in toe outer boundary, even though its distance from 
toe crest of toe outer parapet of toe work exceeds two thousand yards. 

40. No award or agreement made under this Act shall be chargeaWe vrito 

stamp-duty, and no person claiming under any such 
Exemption from stamp- uward or agreement shall be liable to pay any fee for 
duty and fees. ^ q£ £jjg same. 

41. 'No suit or other proceeding toall be commenced^ or prosecuted against 

any person for anything done in pursuance of this 
Notice in case of suits a gj. y^ithout gi'ving to such person a month’s previous 
f^ythu^ done m pur- writing of the intended proceeding and_ of 

the cause thereof, nor after tender of sufficient 

amends. 

42. Save in so far as toqr may be inconsistent 
Code of Civil Procedure anything contained in this Act, toe provirions of 

proceedings Procedure shall apply to all proceed- 

^ ■ ings before toe Court under tois Act , . . - ' 
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43. Subject to the provtstoos of &e Code of Civil Procedure applicable to 
, . .. aopeals from original decrees, an appeal shall .lie to 

the High Court from the award or from any part of 
the award of the Court in any proceeding imder this 

Act 


44, (1) The Central Government ![*♦***'] may make 
rules for the guidance of officers in all matters 
Power to make rules. connected with the enf. credent of this Act. 

(2) The power to make rules tinder sub-section (1) shall be subject to 
the condition of the rules being made after previous publication. 

(3) All rules made under sub-section (1) shall be published in the 
Official Gazette, and shall thereupon have effect as if enacted in this Act. 


, ‘LEG. REF. 

1 Words aod the Local Government with 
the previous sanction of the Governor- 


General in Council' omitted by the A. O., 
1937, 



SUPPLEMENT. 

THE BERAR LAWS ACT (IV OF 1941). 

- '■ [I7th March, mi 

An Act to extend certm Acts to Berar, 

Whereas by orders made tinder the Indian (Foreign Jurisdiction) Order 
in Council, 1902, the provisions of certain Acts in force in British Iiaiia have 
from time to time been applied to, and are noW, by virtue of such applicatioi. In 
force in, Berar; 

And whereas it is expedient that those and certain other Acts should be 
extended to, and be, by virtue of such extension, in force in, Berar: 

. It is hereby enacted as follows: — 

Short title and commen- 1. (1) 'Hiis Act may be called The Berar 
«"^ ent. Laws Act, 1941. 

(2) It shall come into force on sucdi date as the Central Government may, 
by notification in the official Gazette, appoint. 

2. (1) The Acts specified in the First Schedule and so much of any Act 
. , specified in the Second Schedule as relates to matters 
^tension of certain Acts respect to which the Central L^slature has 

power to make laws are hereby extended to, and shall 
be in force in, Berar; and in any enactment so extended any referwce by what- 
ever form of words to subjects of His Majesty shall be deemed to include a 
reference to Berari subjects of His Exalted Highness ffie Nizam of Hyderabad, 
and notwithstanding anything contained in clause (7) of section 3 of the General 
Causes Act, 1897, any reference to British India diall be construed as a refer- 
ence to British India and Berar. ... * 1 . 

(2) The Acts specified in the Third Schedule shall be amended m the 
manner set forth in the second column of that Schedule. 

”’3. The application, if any, to B^, by onto nnder fe Man 

, ^Foreign Jurisdiction) Order m Council, 1902, of the 
Cessor of application of \ . soecified in the First Schedule, of .so much of 
certain Acts to Berar, Schedule as rdates to 

matters with respect to which the Central Le^slature has to make laws, 
and of the Indian Cotton Cess Act, 1923, shall cease to have effwt. 

Provided that all appointments, delegations, notifications, 
nilM and rcffulations, which have been made or issued under, r p 
rf anfonS oTaoJ of ife said Acts as applied to Berar by 
«5f1^^rder in Council and which are in force at the commencement of this Art, 
hall b^dW ^ been made or issued under or in p« 0 ^^ 
corres^nding provision of that Act as now extended to, and in force m, Bern.. 

4. For the removal of doubt it is ber^y 
ed that the Arts specified in the Fourth Sc^j 
have ceased to have effect and are repealed m Ber|| 


Removal of doubt, 
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XIV 

XV 
XLVII 
XLVIII 

xux 

XVIII 

XI 

XII 

• « 

IV 

V 

VIII 

XXIII 

VI 



XXXVIII 

VII 

XIX 

II 

III 

XVIII 

XIX 
XXIV 


XVI 
XXIII 
IX 

XI 

XII 

XIII 
XXIII 
II 

VII 

XVII 
XXVII 
II 

VIII 

IX 
XI 

XIV 
XVI 
XX 

XXII 

XXIII 
XXV 

XXXI 

XXXII 


The Charitable and Religious Trusts^Act, 1930. 

The Indian Red Cross Society Act, 1920. 

The Imperial Bank of India Act, 1920. 

The Indian Territorial Force Act, 1920. 

The Auxiliary Force Act, 1920. 

/The maintenance Orders Enforcement Act, 1921. 

The Indian Income-tax Act, 1922. 

The Indian Finance Act, 1922. 

The Indian States (Rcotection against DisatTectlon) Act, 1922. 
The Indian Mines Act, 1923. 

The Indian Boilers Act, 1923. 

The Workmen’s Compensation Act, 1923. 

The Legal Practitioners (Women) Act, 1923. 

The Criminal Tribes Act, 1924. 

The Indian Succession Act, 1925. 

The Promissory Notes. (Stamp) Act, 1926. 

The Indian Trade Unions Act, 1926. 

The Legal Practitioners (Fees) Act, 1926. 

The Indian Bar Councils A6t, 1926. 

The Trade Disputes Act, 1929. 

The Child Marriage Restraint Act, 1929. 

The Dangerous Drugs Act, 1930. 

The Indian Sale of Goods Act, 1930, 

The Silver (Excise Dutyl Act, 1930. 

The Indian Companies (Amendment) Act, 1930. 

The Indian Lac Cess Act, 1930. 

The Indian Finance Act, 1931. 

The Indian Finance (Supplementary and Extending) Act, 1931, 
The Provisional Collection of Taxes Act, 1931* 

The Indian Press (Emei^ency Powers) Act, 1931, 

The Indi^ Partnership Act, 1932. 

The Public Suits Validation Art, 1932. 

The Foreign Relations Act, 1932. 

The Sugar Industry (Protection) Act, 1932. 

The Criminal Law Amendment Act, z 932. 

. The Children (Pledging of Labour) Act, 1933. 

. The Indian Finance Act, 1933. 

. The Indian Wireless Telegraphy Act, 1933. 

. The Indian Medicial Council Act, 1933, 

. The Reserve Bank of India Act, 1934. 

. The Khaddar (Name Protection) Act, 1934. 

. The Indian Finance Act, 1934. 

. The Indian States (Protection) Act, 1934. 

. The Sugar (Excise Duty) Act. 1934, 

. The Matches (Excise Duty) Act, 1934. 

. The Indian Carriage by Air Act, 1 934. 

. The Indian Aircraft Act, 1934. 

. The Mechanical Lighters (iExcise Duty) Act, 1934. 

. The Factories Act, 1934. 

. The Iron and Steel Duties Act, 1934. 

. The Indian Tariff Act, 1934. 

The Indian Finance Act, 1935. 

The Indian Finance Act, 1936. 

. The Parsi Msuriage and Divorce Act, 1936. 

, The Payment of Wages Act, 1936. 

. The Geneva Convention Implementing Act, ^936. 

. The Agricultural Produce (Grading and Marlang) Act, 1937. 

. The Arbitration (Protocol and Convention) Act, 1937. 

The Indian Finance Act, 1937. 
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THE SECOND SCHEDULE. 

[See sections 2 (i) and 3.] 
Acts partially extended to Berar. 


Year. 

Number. 

Short title. 



* 


1843 

1850 

1850 

1855 

1870 

1871 
z88i 
1882 

1885 

1886 
1886 
x8go 
1890 
1890 

1895 

1897 

1897 

1897 

1898 

1899 

1899 

1913 


1914 

1916 

1917 

1918 

1920 

1920 

1923 

1923 

1924 

1925 
1925 
1925 

1927 

1928 

1929 

1930 
1938 


V 

XII 

XXXVII 

xxw 

VII 

XXIII 

XI 

rv 

XIII 
VI 

XI 

I 

VI 

IX 
XV 

III 

X 

XIV 

VI 

n 

IV 

VII 

IX 

XV 

V 

II 

X 

XXXIX 

III 
XIX 
XIII 

IV 

XII 
XIX 

XVI 
XII 
II 

XXX 

V 


. . The Indian Slavery Act, 1843, 

. . The Public Accountants* Dei&ult Act, 1850. 

. . The Public Servants (Inquiries) Act, 1850. 

. . The Penal Servitude Act, 1855, 

. . The Court-fees Act, 1870. 

. . The Pensions Act, 1871. 

. . The Municipal Taxation Act, 1881, 

. . The Transfer of Property Act, i88q. 

. . The Indian Telegraph Act, 1885. 

. . The Births, Deaths and Manages Registration Act, t886. 

. . The Indian Tramways Act, 1886. 

.. The Revenue Recov^ Act, 1890. 

. . The Charitable Endowments Act, 1890. 

. . The Indian Railways Act, 1890. 

. . The Crown Grants Act, 1895. 

. . The Epidemic Diseases Act, 1897. 

. . The General Glauses Act,- 1897. 

. . The Indian Short Titles Act, 1897. 

. . The Indian Post Office Act, 1898. 

. . The Indian Stamp Act, 1899. 

. . The Government Builffings Act, 1899. 

. . The Indian Companies Act, 1913, 

. . The Local Authorities Loans Act, 1914. 

.. The Hindu Disposition of Property Act^ 1916. 

.. The Destruction of Records Act, 1917. 

. .• The Cinematograph Act, 1918. 

. . The Indian Securities Act, 1920. 

. . The Indian Elections Offences and Inquiries Act, 1920. 

. . The Cotton Transport Act, 1923. 

. . The Indian Official Secrets Act, 1923, 

. . The Indian (SpedBcd Instruments) Stamps Act, 1924. 

. , The Indian Soldiers (lirigation) Act, 1925. 

. . The Cotton Ginning and Pressing Factories Act, 1925. 

. . The Provident Funds Act, 1925. 

. . The Indian Forest Act, 1927, 

. . The Hindu Inheritance (Removal of Disabilities) Act, 1928. 
* • of Inheritance (Amendment) Act, 1020. 

. . The Hindu Gains of Learning Act, 1930. 

. . The Decrees and Orders Validating Act, 1936. 


THE THIRD SCHEDULE. 
[See section 2 (2)*,] 

Acts Amended, 


Name of Act. 

1 

Amendments. 

The Code of Civil Procedure. igo8 
(Act V of 1908). 

In sMtion 7 and in rule I of Order L in d»e Rrrt 
ochedule,— 

(«) ^er the figures ** 1887 ” the words and figures 

- Co««s law, 

X905 shall be inserted, and 

(i) for the words ** under that Act ** the words ** under 
the said Act or Law ’* shall be substituted-. 




The Besar Laws Act (IV of. 1941). 


*385 
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Name of Act, 

Amendments. 

The Indian limitation Act, igo8 
(DC of 1908). 

In Article 161 of the First Schedule, the word Provincial**, 
in both places where it occurs, shall be omitted; and after 
the words Small Causes **, where they occur for Ac first 
time, the brackets and words (oAer than a Presidency 
Small Cause Court)'* shall be inserted. 

THE FOURTH SCHEDULE. 

[See section 4.] 

Acts which have ceased to have effect and are repealed in Berar. 

Year. 

Number, | 

Short tide. 


1841 

1865 

1865 

1881 

1881 

1889 

1911 
191a 

1912 

1914 

1919 

1923 

1926 


1928 

1929 
1933 

1935 

1936 


XIX 

XX 

IX 

X 

XXI 

V 

VI 

VII 

XII 

V 
VI 

VIII 
X 
X 

XIX 

V 

XX 
X 

XIII 


The Succession (Property Protection^ Act^ 1841. 

The Indian Copyright Act, 1847. 

The Employers and Workmen (Disputes) Act, i860. 
The Indian Succession Act, 1865. 

The Parsi Intestate Succession Act, 1865^ 

The Probate and Administration Act, i88i. 

The District Delegates Act, 1881. 

The Succession Certificate Act, 1889. 

The Indian Factories Act, igii. 

The Provident Insurance Societies Act, 1912. 

The Indian life Assurance Companies Act, igi2. 

The Indian Motor Vehicles Act, 1914. 

The Excess Profits Duty Act, 19 19* 

The Indian Paper Currency Act, 1923. 

The Indian Finance Act, 1926. 

The Indian Finance Act, 1927. 

The Indian Insurance Companies Act, 1928. 

The Indian Census Act, 1929. 

The Safeguarding of Industries Act, 1933. 

The Criminal Law Amendment Act, 1935. 

The Italian Loans and Credits Prohibition Act, 1936. 


Cr. C M.-I— 174 







INDEX. 


A 

“ABET”, 681. 

Notice of certain, in factories, 601. 

— ^under Inghtiionse Act, 82A 
ABETMENT, 27, 90. 

— and attempt^ 554 
ABSENCE WITHOUT LEAVE 

Desertion, i&andnlent enrolment and, 
under- Army Act^ 86. 

«AOOroENT!»„140. 

Power of Central government to mate 
roles for invE»ttagation of—, 10. 

B^ort of—, 145. 

Notice of—, 563. 

ACCOUNTS 

Public Accountants’ Default Act^ 1850. 
1199. 

"ACT”, 681. 

"ACTS”, 385. 

Citation of enactments, 698. 

“ACTIVE SERVICE”, 81. 

ADAPTATION OP ACTS 

Government of India (, of Parlia- 
ment) Order, 1937, 1. 

ADAPTATION OP INDIAN LAWS 

Government of India (,) Order, 1937, 2. 

ADHESIVE STAMP 

Penalty for failure to oancd— , 1302. 

ADMINISTRATION 

Management and — > of estate of luna- 
tics, 841. 

“ADMIRALTY”, 1025. 

“ADOLESCENT”, 590. 

ADOLESCENTS 

Special provisions for, and children 
workmen in factories, 610. 

“ADULT”. 590, 1315. . 

Restrictions on working hours of, in 
factories, 602. 

ADVISORY BOARDS, 508. 

“\DVISORY COMMITTEE”, 114. 
“ADVOCATE”, 127. 

—vakils and attorneys, 762. 

Admission and enrolment of — , 129. 
Qualification and admission of—, 131. 
Bight of, to practiccy 137. 

Puhiahment of, for misconduct, 13L 
“ADVOCATE-GENERAL”, 127. 

“AERIAL LINE”, 485. 

AERIAL LINES, 499. 

“AERODROME”, 8. 

“APPIDAVIT”, 681. 

APPIRMATIONS 
She Oath. 

Authority to admiinstcr oaths anu- 
1039. 


Persons by wh^ oa^ or, must be 
made, 1040. 

Perms of oaths and—, 1041. 

“AGENT”, 547, 886. 

“AGBICULTDRAL PRODUCE”, 6. 

Agiienltaral (and other) Produee (Grad- 
ing and Marking) 6. 

AGBICULTUBE 
Control of—, 400. 

“AIECEAPT”, 8. 

—Act, 1934, 7, 

Pmialty for flying so as to cause danger, 

12 . 

Power of Central Govenment to exempt 
eerttdn— , 8, 

Power to detaittr-, 11. 

Shipping and, emitrol of, under De- 
fence of India Act, 382. 

Offences on Ships s^, Act, 3940, 1048. 
AIRPORCB 

Desertiem of—, 23. 

Dissnasion from enlistment and instiga- 
tion to mutiny or insubordination 
after enlistment, 271. 

Relations between military naval and, 
acting together, 1026. 

—Volunteer Reserve (Disripline) Aeh 
1939, 42. 

AIRFORCE ACT, 13. 

Emrolment, attestationy dhanifiiial, dis. 
charge and reduction, 17. 

Poniriunmits and penal deductions, 18. 
Airforce offences, 2L 
Arrest and proceedings before trial, 87 . 
Constitution, jurisdiction and powers of 
conrts-martialj 28. 

Procedure of court-martial, 80. 
Confirmation, revisien, pardon and le- 
mi^on of sentenees, 34. 

Execution of sentooces and Aposal Of 
property, 37. 

Special nto relating to penoos and 
property, 39. 

“AIBPOECE CUSTODY”, 16. 

“AIRPORCB OPPENOB”, 16, 21, 26. 
AIRPORCE PRISONS 

EstabHshment and regulation of, and 
detention buractey 38. 

“AIRPOBC® REWARD”, 16. 

1 “AIRMAN”, 16. 
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AMERICAJSr 

No European or, to be sentenced to 
transportetion, 1083. 
"AMMUNITION”, 54. 

"ANCIENT MONUMENT” 44. 

Compulsory purchase of — , 47. 
ANCIENT MONUMENTS PEESERVA- 
TION ACT, 43. 

Ancient monuments, 45. 

Trafdc in antiquities, 48. 

Protection of. sculptures, carvings, im- 
ages, bas-reliefs, inscriptions or like 
• objects, ' 49 . 

Archaeological excavations, 50. 
ANIMALS 

Prevention of Cruelty to, Act, 1890, 
1160. 

"ANNUAL” 1161. 

"ANTIQUITIES”, 44. 

APPEALS 

— ^to Privy Council, 806, 812, 814, 816, 
819. 

—under Cantonments (House Accommo- 
dation) Act, 175. 

— and revision under Cantonments Act, 
162. 

Powers, procedure, penalties and, under 
Cantonments Act, 154. 

Procedure relating to offences, etc., 
under Sea Customs Act, 1284. 
.“APPEOPKEATE aofEBNMENT” 640. 
APPEOPEIATION OP HOUSES 
— ^in Cantonments, 171, 

arbitration 

Committees of, under Cantonments Act, 

. 169. 

AECSAEOLOGICAL EXCAVATION, 60. 
AHOHITECTUEB 

Restriction in the case of — y 237. 
"ARCHITECTURAL WORK”, 247. 

"AREA OF SUPPLY”, 485. 

armaMent 

Naval, Act, 1923, 1006. 

"ARMS”, 54. 

Ammunition. 

Control of, and explosives under Defence 
of India. Act, 377. 

ARMS ACT, 51. 

Manufacture, conversion and sale of 
toms, 55, 

Going armed and pOBsessing arms, 57. 
Licences for arms, '60. 

Penalties under Arms Act, 61. 

"ARMY”, 8L . 

Dissuasion from enlistment and instiga- 
' i tion -to mutiny or insubordination 
after enlistment, 271. 

Interfering with ofSc^s of the Police or 
members of His Majesty's forces, 
1053. ' 

— ^SMpension of Sentenceai) Act, 1920, 

ARMY ACT, 75. 

Applicatim.of Act, 78. 

Enrolment and attestation, 81. 

Dismissal ' and discharge, 82. 

Sugary reduction apd punirinneats, 


ARMY ACT— (Con/rf.). 

Offences under Arms Act, 85. 

Desertion, fraudulent enrolment and ab- 
sence without^ leave, 86. 

Disgraceful conduct, 87. 

Intoxication, 87. 

Offences in r^ation to persons in eus^ 
tody, 87. 

Offences in ration to property, 88. 
Offences in rdation to false documents 
and statements, 88. 

Offences in rdation to Courts-martial, 
89. 

Miscdlaneous military offences, 89. 
Abetment, 90. 

Civil offence, 90. 

Punishments under—, 90. 

Penal deductions, 92. 

Courts-mai‘tial, 94. 

Jurisdiction of Courts-martial, 95. 
Adjustment of the jurisdiction of 
Courts-martial and C^inal Courts, 
95. 

Powers of Courts-martial, 96. 

Procedure at trials by Court-martial, 97. 
Evidence before Courts-martial, 99. 
Execution of sentences,* 104. 

Pardons and remissions, 106. 

Power to make rules, 106. 

Property of deceased persons, deserters 
and lunatics, 107. 

Military privileges, 108. 

Deserters and i^itary offenders, 110. 
Disposal of property, 111. 

Application of the,* to auxiliary forces, 
119. 

Application of, to territorial forces, 
1340. 

"ARMY CORPS”, 81. 

ARREST 

— and proceedings before trial of air- 
force offence, 27. 

— of pauper lepers, 799. 

ARREST FOR DEBT 

Exemption from—, 39, 109. 

ARTILLERY 

Manoeuvres, Field Firing and. Practice 
Act, 1938, 862. 

ARTILLERY PRACTICE 
Field firing and — , 863. 

"ARTISTIC WORK”, 247. 

"ASSAM ACT” 681. 

ASSAULTING POLICE, 544. 

"ASSIGNING AUTHORITY”, 385. 
"ASSISTED EMIGRANT”, 1315. 
"ASSOCIATION”, 264. 

"ASYLUM”, 827. 

ATTEMPTS, 27, 89. 

Abetment and — , 554. 

— etc., to contravene certain rules, 450. 
ATTESTATION 

Enrolment, dismissal, discharge of ' ofS- 
eers under Air Force i^ct, 17. 
Enrolment and, under Army Act, 81. 
ATTORNEYS 

Advocal^, Vakils and — > 762. 
AUXILIARY FORCE 
—Act, 1920, 113, 
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“AXLE WEIGHT” 903. 

B 

BAIL, 56L 

Special provision regarding—, 466. 
"BALE*' 258. 

“BANK”, 123. 

^‘BANKEES' BOOKS”, 124. 

— ^Evidence Act, 1891, 123. 

Mode of proof of entries in—, 124. 

BAB COUNCILS 
—Act, 1926, 126. 

Constitution of—, 127. 

General power of, to malse rules, 137. 
Power of, to mate byef-laws, 129. 
Tribunal of—, 134. 

BAE OF CEETAIN SUITS, 12, 724, 1080. 
“BAEBISTEE”, 681. 

BAS-EELIEFS 

Protection of sculptures, carvlzigs, 
images, inscriptions or like objects of 
ancient monuments, 49. 

BEGGING 

— offence, 546. 

^BENGAL ACT” 681. 

BENGAL STATE PEISONEBS 
— ^Eegulation, 1818, 1308. 

«BEEAE”, 681. 

‘^BIHAE ACT”, 681. 

“BIHAE AND OEISSA ACT»^ 681. 
“BOAED”, 140, 469, 799. 

«BOILEE”^ 140. 

Penalties for illegal use of — 146, 
BOnJEES 

—Act, 1923, 139. 

“BOliBAY ACT”, 681. 

BONUS 

Payment of—, 881. 

‘‘BOOK”, 734, 1133, 1143. 

BOOKS 

Delivery of, to Government, 1138. 
Delivery of, to libraries, 238. 

Press and Eegistration of, Act, 1867, 
1131. 

Eegistration of — ^ 1141. 

«BEIGADE” 81. 

«BEIGADE AEEA”, 169. 

“BEITISH INDIA”, 290, 682. 

^‘BEITISH OFFIOEE”, 80, / 

‘^BBITISH POSSESSION”, 581, 678, 682, 

724. 

Application of Copyright Act to—, 244, 
BEITISH SUBJECTS 

Change of name by—, 342. 

«BEOKEE” 1259, 

BEOTHELS 

Power to remove, and prostitutes, 152. 
BULK-LICENSEES 

Supply of electricity by — , 520. 
‘‘BUEMA ACT”, 682. 

BUBMAN POEOES 

Eelations between Indian forces and, 
when acting together, etc., 79. 
BYE-LAWS’ 

Making of rules or, and issuing of orders 
between passing and commencement 
of enactment, 696. 


BYE-LAWS— (CofttA) 

Eegulations, rules under Mines 
Act, 895. 

Eules and, under Cantonments Act, 163. 
,C 

CANCELLATION 


— and suspension of licences under Can- 
tonments Act, 161. 

^‘CANNON”, 54. 


CANTONMENTS 

— (House Accommodation) Act, 1923, 
169. 

CANTONMENTS AGT^ 149. 

Spirituous liquors and intosd'eating 
drufiTs. 151. 

and exclusion from cegatonments 
and suppression of sexual immorality, 
152. 


Eemovs 


Powers, procedure, penalties and appeals, 
154. 

Powers and duties of Police officertT, 156. 
Notices, 157. 

Eecovery of moxiey, 158 , 

Committees of arbitration, 159. 
Prosecutions, 160. 

General penalty provisions, 161. 
Limitation, 162. 

- Suits, 162. 

Appeals and revision, 162. 

Eules and bye-lawi^ 163. 
“CANTONMENT BOAEIV', 159 , 
‘‘OAEBIAGE” 550. 

Hackney, Act,. 1879, 719. 


CAEEIAGBS 


Stage, Act, 1861, 1294. 

“CATTLE”, 179, 641, 1098. 

Impounding — , 180, 

Delivery or sale of, under, Trespass 
Act, 181. 

CATTLE TBESPASS 
— in forest, 661. 

•CATTLE TBESPASS ACT, 177. 

Pounds and pound-keepers, 179. 

' Impounding cattle, 180. 

DeUvery of sale of cattle, 181. 

Complaints of illegal seizure or deten- 
tion, 183. ^ 

Penalties, 185. 

Suits for compensation, 186, 

OAEVINGS . 

Protection of sculptures, images, or • 
like objects of ancient monumentfi, 49, , 
CENSOESHIP 

Power to impose—, 358, 

OEl^US 

—Act, 1929, 186. 

“CENTBAL ACT”, 682, 

QENTBAL BOILEES BOABO, 1«. 
CENTBAL EXCUSE AND SALT ACT, 


1944 3 259. 

••CENTBAL ' EXCISE OEITCSBE”, 1269. 
“CENTBAL GOVEBNMENT”, 682. 
“CENTBAL LEGISLATDB;^* ■ 

“CENTBAL PBOVINOES ACT^ 689; 
“CENTEAIj PBOVINOES AND BESAB 
ACT”, 683. 
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CEBTIFICATES 
Pleaders'—, 787. 

‘KIBBTIFICATE OP BBGISTBATION” 
903. 

“CERTIFIED COPY", 124. 

CERTIFIED MEASURES 

Presumption in favour of accuracy 

866 . 

Inspection of, by the public^ 866. 

—to be k^t by authorities required by 
existing enactmentB to keep measures 
of length, 866. 

GERTlFYENa SUROEOES 
— of factories, 595. 

CHANCE OF NAME 
—by f ormgner, 345. 

“CHAPTBflfc", 683. 

“CHIEF CONTBOLUNG BETENUB 
AUTHOEITT" 683. 

“CHIEP CUSTOMS AUTHORITY^ 742. 
“CHIEF INSPECTOR", 140, 880, 885. 
“CHILD”, 189, 196, 590, 880, 885. 

Bestrierions on the workiDg hours of 
a-, 61L 

Penalty for employiDg a, whose labour 
has been pled^d, 197. 

“CHILD MABRUGE” 189. 

—Restraint Act^ 1929, 187. 

Punishment for parent guardian 
ccmcemed in a—, 192. 

Punishment for sdlemniring t— , 19L 
GHILDBEN 

Em^oyment of, Act, 1938, 532. 

— (Pledging of Labour) Ait, 1933, 196. 
Pledging of Ghildien's Labour Act, 
1933, 1093. 

Prohibition of employment of, in certain 
occnpatiatiaL 532. 

Power to exclude, in factories, 600. 
Special provisions for adolescents and, 
workmmL in factories^ 610. 
CHILDWORKEBS' 

Register of—, 611. 

CHRISTIAN MARRIAGE 
—Act, 1872, 197. 

“CINEMATOGRAPH" 201, 248. 

—Act, 1918, 200, 

Control of, exhibitiona, 359. 
"CINEMATOGRAPH FILM", 346. 

“dVIL OFFENCE” 16, 27, 81. 

CIVIL OFFENCES 

—under Army Act, 90. 

“CIVIL PRISONER", 1184. 

Foo^ clothing and bedding of civil and 
unconvicted crimiiudi priSonenB^ 1188. 
CIVIL REMEDIES 

—for infiiiigement of c<^yrigh1^ 236. 
CIVIL SERVICES, 708. 

CLEANLINESS 

—in factories, 596. 

CLOTHING 

Food, and bedding of dvil and unoon- 
vloted criminal priBoaera^ 1188. 
“COCA DEBIVATXVE", 289. 


“COCA LEAF", 289. 

COGNIZANCE OF OFFENCES, 262. 

— ^under Copyright Act, 226. 

COIN 

Prohibitions regarding, and notes, 422. 
“COLLECTIVE WORK”, 248. 
“COLLECTOR”, 683, 1344. 

“COLLECTOR OF LAND CUSTOMS”, 742. 
“COLONY”, 683. 

“COMMAND", 169. 

“COMMANDING OFFICER”, 16, 80. 
“COMMENCEMENT", 683. 

COMMERCIAL DOCUMENTS 
— ^Evidence Act, 1939, 203. 
“COMMISSION AGENT”, 1259. 
“COMMISSIONER", 44, 683. 

COMMISSIONS 

— ^to obtain evideneey 31. 

—for examination of prisoners, 1179. 
Execution of, issued by criminal Courts 
outside British India, 572. 
“COMMITTED", 120. 

“COMMITTEE”, 720. 

COMMON EMPLOYMENT 

Defence of, barred in certain cases, 531. 
“COMMON GAMING HOUSE”, 1202/ 
“COMPANY”, 123. 

COMPENSATION 

Suits for, under Cattle Trespass Act, 
186. 

—for horse destroyed, etc., 465. 

. — ^to be paid in accordance with certain 
principles for compulsory aeqnisitiiOin 
of immovable property, etc., 320. 
“COMPETENT AUTHORITY" 632. 
“COMPETENT COURT”, 1007.* 
“COMPETENT MILITARY AUTHO- 
RITY” 112, llA 
COMPLAINTS 

— of illegal seizure or detention of cat- 
tle, 183. 

COMPOSITION OF OFFENCES 
—under Cantonments Act, 161. 
“CONFIDENTIAL INFORMATION", 846. 
CONFISCATION 
See Fosixitube. 

— of opium, 1065. 

Liability of illicit articleB to — , 297. 
—of petroleum and receptadee^ 1091. 
—of property if no claimanij appears, 

Adjudication of, and penalties under 
Central Excise and Salt Act 1266, 
“CONSIGNEE” 647. 

CONSPIBAOy 

—to (fc^erawe Administration of a State 
in India, 732. 

“CONSTABLE”, 679. 

CONSTITUTIONAL MACHINEBY 

Provisions in case of failure of—, 706. 
CONSTRUCTION OF ACTS 

See General Clauses Aot, 1897, 679. 
"CONSULAR OFFTCB” 683. 

“CONSUMER” 486. 

CONTEMPT OP COURTS 
—Act, 1926, 205. 

Power of supwior Courts to punialir-^, 
216. 

Limit of puniifament for— ^ sot , 


iND£X. 


fBDSOimB", 


(Joyenunent 


“CONTBAOT OABBXAaS” SOS. 
CONTBACMNa OUT, 1081. 

“CONTBACTINa PABTY”, 190. 

CONTEOL OP INPOBMATION 

Prayention of prejudicial acta ^kud— , 
345* 

OONTBOL OF TBAFMC, »49. 

CfONVICT OrPICBKS, 1187. 

CONVICTS 

Penally on ship master bringing Buro- 
pean, to India, 545. 

«CONVIOTEI) CRIMINAL PRISONER" 
1184. 

"CONVICTION^*, 581. 

COPYRICHT 

—Act, 1914, 222. 

Infri^ement of— > 231. 

Provisions of, Act as to Ctovenment 
publications, 239. 

Civil remedies for infringement of—^ 
236. . 

Penalties, 225. 

Exemption of innocent infiringer from ^ 

liability to pay damages, 237. ( 

Ownership of, etc., 234. 

Term of—, 234. 

Works of joint authors in — ^ 239. 
COPYRICHT ACT, 1911, 227. 

Imperial copyright, 228. ' 

Civil remedies, 236. 

Importation of copies, 237. < 

Delivery of books to libraries, 238. < 

Application of Copyrigh.t Act to British 
possessions, 244. 

International copyright, 245. 

Construction and' modification of the, as 
applied to British India, 223. 
CO-OPERATIVE INSURANCE, 965. 
CO-OPERATIVE SOCIETIES 

Reductions for payments to, and 
insurance scheme^ 1077. 

CORONERS ACT, 251. 

Appointment of coroners, 252. 

Ruties and powers of Coroners^ 252. 
Coroners* Juries, 256. 

Rights and liabilities of coroners, 257. 
CORONERS* JURIES, 256. 

CORPORATIONS 

Offences by—, 451. 

"CORPS**, 16, 81. 

"COST OP MAINTENANCE**, 828. 
"COSTS'*, 481. 

"COTTON**, 258. 

— Qinxung and Pressing Pactoriea Act, 
258. ' 

"COTTON GINNINC PAOTORY**, 258. 

Returns from—, 260. 

"COTTON PBBSSINO PACTORY**, 258. 
"COTTON WASTE" 258. 

COTTON YARN ^ ^ 

Stamping of piece goods, and thread, 
874. 

COUNTEEPEIT**, 6. 

"COURT", 124, 1170. 

"COURT OP SUMMARY JUBISBIOTION**, 
858. 


"COURT MARTIAL**, 16, 81, 1019. 
COURTS-MARTIAL 
Kinds of—, 28. 

Constitution o'"*! dissolution of—, 94. 
Summary—, 95. 

Adjustment of the jurisdiction of, and 
Crimmal Courto, 95. 

Jurisdiction of—, 29, 96. 

Jurisdiction and powers of, generally, 
29. 

Offences in rdlation to—, 26, 89. 
Proceedings of — , 1020. 

Procedure at trials by—, 30, 97. 
Evidence before — , 99. 

Privileges of persons attendiiig— > 39, 
Confirznation and revision of findings 
and* sentences of — , 101. ^ * 

Summary reduction and punishments 
otherwise than by order of, under 
Army Act, 83. 

nPTUTCft COMMITTED AT SEA, 579, 
"CRIMINAL COURT**, 16, 81. 

CRIMINAL COURTS . 

Adjustment of the jurisdiction of 
Courts-martial and — ■, 95. 

Execution of commissions isrtied by, out- 
side British India, 572. 

CRIMINAL JURISDICTION, 804, 806, 

810, 813, 815, 817. 

CRIMINAL LAW, 809, 811, 814, 816, 819. 
CRIMINAL LAW AMENDMENT ACTS 
— , 1908, 263. 

— , 1932, 268. 

— , 1938, 271. 

CRIMINAL LUNATIC”, 828. 

Reception and detention of — > 835. 
Removal of lunatics and — , 837. 
"CRIMINAL PRISONER”, 1184. 

CRIMINAL PBOOBDUBE, 806, 812, 814, 

816, 819, . 

CRIMINAL TRIBES 

Notification of — , 273. 

Registration of members of — ^ 273. 
Members of, to report themsd.ves or noti- 
fy residence, 274. 

CRIMINAL TRIBES ACT, 272. 

Restriction of movements of crimiaaL 
tribes, 274. 

Rules- 276. 

Penalties and procedure, 277. 

— (Madras Amendment) Act, 1943, 282. 
“CEOPS”, 459. 

“CSEOWN CONTBACTff’, 688. 

' "CaSOWN DEBTS”, 683. 

“CBOWN GBuMJTS”, 683. 

“OBOWN lilABIUTIEB”, 684. 

"CBOWN PBOPEBTT”, 684. 

"CBOWN BBPBE8ENTATIVB”, 684. 
"CBOWN BEVBNUBS'', 684. 
i, OBUBLTT TO ANIUAIS 

Pieyentiota of, Aet, 1890, 1160. 
CUBPBW, 87T. 

“ODKCNQ”, 1269. 

' CUEBBNOY 

Meted Tokens Act, 1889,^ 878. 
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CUSTODY 

— of oftenders, 27. 

OfCenees in. relation to -petBonB in — , 87. 
CUSTOMS 

See Land Cdstous Acec. 

' Sea,.A«t, 1878, 1274. 
“CUSTOM&-COLLBCTOB”, 820. 

CUSTOMS DUTY, 1274. 

1 

D 

"DAILY riNE^ 486. 

DANGBEODS AETIOLBS 

Matnifacture and transport of explo- 
sives and other—, 378. 

DANGEEOUS DISEASE 

Power to take special measures and pres- 
cribe regulations as to dangerous epi- 
demic (^ease, 534, 

"DAITGEEOirS DBUG" 290. 

DANGEEOUS DEUGS ACT, 1930, 287. 
Prohibition and control, 291. 

Offences and penalties, 293. 

Procedure, 295. 

"DANGEEOUS PETEOLEUM” 1086. 
"DAY”, 590, 885. 

DEATH SENTENCE, 37. 

DEBTOES 

Offences by — > 1197. 

DEFENCE 

Preparations for, under Defence of 
India Act, 364. 

DEFENCE OF INDIA ACT & EULES, 299. 
Emergency powers, 305. 

Special Tidbunal, 315, 

Eules, 321. 

Access , to certain premises and areas,- 
324. ' 

. Control of signallings telegraphy, postal 
con^unications, etc., 328. 

Eestriction of movements and activities 
of persons, 334. 

Eestrietions on foreignexs, 343. 
Prevention of prejudicial acts and con- 
trol of informaldon, 345. 

False representations, etc., 362. 
Preparations for defence, 364, 

Control, of, arms and explosives, 377. 
Public safety and order, 378. 

Sliipping and aircraft, 382, 

Essential supplies and work, 394. 
Transport, 417. 

Financial provisions, 422. 

Control of trading with enemy, 434, 
Control of enemy firms, 436. 
Supplementary and procedural, 450. 
“DELIVEEY”, 248. 

"DBLIVEEY VAN”, 903. 

"DEPAETMENT” 81. 

^DEPENDANT”, 523, 858. 

"DEPOSITION”, 679. 

"DESEETEE”, 41, 

DESEETEES 

— and military offenders, 110. 
Commanding officer or - magistrate may 
issue warrants for apprehension 


DESEETEES— (Oowtd.) 

European, Act, 1856, 535. 

Propeity of deceased persons, and luna- 
tics under Army Act, 107. 
DBSEETION 

— ^fraudulent enrolment and absence 
without leave under Army Act, 86. 
DESIGNS 

Patents and, Act, 1911, 1071. 
DESTEUOTIVE INSECTS 

— and Pests Act, 1914, 459. 
DETENTION 

Complaints of illegal seizure or, of cat- 
tle, 183. 

■ detention BAEEACKS 

Establishment and regulation of air 
force prisons' and — y 38. 

DETENTION OP OEIMINAL LUNATICS 
Eeception and — >'835. 
detention of LUNATICS 

— pending removal to asylum, 835. 
DETENTION OEDEES 

Eestriction of movements and activities 
of persons, 334. 

Eestriction of movements of suspected 
persons, restriction orders and—, 336. 
"DIPLOMA”, 869. _ 

DIPLOMAS 

Medical, Act, 1939, 868. 

DIPLOMATIC BBPEESENTATIVE 
— and Consul, 585. 

"DISAFFECTION”, 734. ' 

Indian States (Protection against^) Act, 
1922, 734. 

Police (Incitement to,) Act, 1922, 1121. 
DISCHAEGE 

Dismissal and, under Army Act, 82. 
Enrolment, aUestation, dismissal, and 
reduction of ofSicers under Air Force 
Act, 17. 

DISCHAEGE OP LUNATICS, 836. 
DISCHAEGE OF PEISONEBS, 1177. ' 
Admission, removal and—, 1187. 
DISCIPLINE- 

Navy (,) Act, 1934, 1010. 

DISCrPLINE (NAVAL) 

Naval Eeserve Pprces (,) Act, 1939, 730. 
DISCIPLINE OF PEISOISPEIBS, 1187. 
'DISEASED”,. 700. 

DISGEAOEPUL CONDUCT 

— of persons subject to Army ‘’Act, 87. 
DISMISSAL 

' — and discharge under Army Act, 82. 

— ^under Air Force Act, 17. 

Susp^sion and, of jdeaders and mukh- 
tars convicted of criminal offeQce> 765. 
Suspension and, of pleaders and makk- 
tars guilty of unprofessional conduct, 
768. 

DISOEDEELY PEESONS 

Bemoval and exclusion from cantonments 
of—, 153. 

DISPOSAL OP PEOPEETY 

Execution of sentences and, under Air 
Force Act, 37. 

— ^under wArmy Act^ 111. 
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DISQ a ALIFICATION 

of persons found guilty of election 
ojDfences, 483. 


DJyTKESS OF VESSEL, 554. 
-DISTRIBOTING MAIN”, 486. 
-DISTRICT”, 170, 272, 820. 

-DISTRICT COURT”, 828. 

*‘D1STR.1CT JUDGE” 684. 

“DISTRICT MAGISTRATE” 272, 799, 885, 
1098, 1243. 

“DIVISION”, 81. 

DOCK LABOURERS 
—Act, 1934, 461. 


“DOCUMENT”, 684, 734, 1049, 1143. 
DOCUMENTS 


Commercial, Evidence Act, 1939, 203. 
Destruction of unclaimed — , 1252. 

False accusations offences relating 
to—, 25. 

— ^in relation to whicli the Court “M&j 
presume”, 205. 

— ^in relation to which the Court '^Shall 
presume”, 204. 

Presumption as to certain—, 33, 100. 
DOURINE ACT, 1910, 464. 

DRAMATIC PERFORMANCES 
—Act, 1876, 467. 

Control of — , 359. 

Power to prohibit , certain— , 467. 
‘■'DRAMATIC WORK” 247. 

DRIFT 


Ctdleetion of, and stranded timber, 656. 
“DRIVER”, 903. ' 

DRIVERS 

Licensing of, of motor vehicles, 906. 
DRIVING LICENCE 
Necessity for—, 906. 

“DRUG”, 469. 

DRUGS 

Dangerous, Act, 1930, 287. 

Import of—, 471. 

DRUGS ACT, 469. 

DRUGS CONSULTATIVE COMMITTEE 
Drugs Technical Advisory Board, the 
Central Drugs Laboratory and the—, 
470. 


DRUGS LABORATORY, 470. 

DRUGS TECHNICAL ADVISORT BOARD, 
470. 

^‘DUTIABLE GOODS”, 742. 


E 


“EASTERN BENGAL AND ASSAM ACT”, 
684. 

^EDITOR”, 1133. 

“ELECTION”, 48L 
ELECTION INQUIRIES 
— and other matters, 481. 

Elections offences and Inquiries Act, 
1920, 480. 

ELECTIONS OFFENCES 

— and Inquiries Act, 1920, 480. 
Disqualifcation of persons found guilty 
of—, 483. 

ELECTRICITY ACT, 1910, 484. 
ELECTRICITY ACT, 484. 

Supply of energy of electricity, 486. 
Electrical works, 493. 

Supply of. electrical energy, 499. 

Cr. C. M.-I-175 


ELECTRICITY ACT— CCo/i^d.) 

Supply, transmission and use of electri- 
cal energy by non-licensees, 505. ' 
Protective clauses, 506. 

AdmMstration and rules, 508. 
Provisions to be deemed to be incorpo- 
rated with and to foim part of every 
licence granted under Electricity Act, 
517, 

Security and accounts, 517. 

Compulsory works and supply, 517. 
Supply by bulk-licensees, 520. 

Charges, 520. 

Testing and inspection, 521. 

Plans, 522. 

ELECTRICAL ENERGY 

Licences for supply of — , 486, 

Supply of enerp', 486, 499. 

Supply, transmission and use of energy 
by non-licensees, 505. 

ELECTRICAL INSRUMENTS 
Testing and inspection of—, 521- 
ELEOTRICAL WORKS, 493. 

ELECTRIC INSPECTORS 
Appointment of—, 508. 

“ELECTRIC SUPPLY LINE", 486. 
EMERGENCY 

Power of Federal Legislature to legis- 
late if an, is proclaimed, 707. 

Press ( , Powers) Act, 1931, 1142. 
Registration ( , Powers) Act, 1940,1253- 
EMERGENCY LEGISLATION 

. Provisions in case of failure of consti- 
tutioiial machinery, 706. 

EMERGENCY POWERS 

— for piotecting the public health, 11. 
“EMIGRANT”, 523. 

Tea Districts, Labour Act, 1932, 1314. 
EMIGRANT LABOUR CESS, 1316. 
“EMIGRANT LABOURER”, 1315. 
“EMCGRANT SHIP”, 523. 

“EMIGRATE”, 523. 

“EMIGRATION”, 523. ' 

EMIGRATION ACT, 522. 

EMIGRATION AREAS 
Controlled — , 1319. 

“EMPLOYED”, 880, 885. 

“EMPLOYER”, 531. 

EMPLOYERS* LIABILITY 
—Act, 1938, 531. 

‘EMPLOYING INTEREST”, 1316. 
EMPLOYMENT 

Worldng hours and limitation of, in 
mines, 892. 

— of prisoners, 1189. 

EMPLOYMENT OF CHILDREN 
—Act, 1938, 532. 

“ENACTMENT”, 684. 

“ENEMY”, 16, 81, 322, 434. 

Communications with the — j 1011. 

Control of trading with — , 434, 
Misconduct in the presence of the^, 
1011 . 

“ENEMY CURRENCY'^ 437. 

“ENEMY FIRM”, 437. 

Control of“, 436. 

“ENEAIY PROPERTY*’, 437. 

“ENEMY SUBJECT**, 436. 
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“ENEMY TEEEITOEY”, 382. 

“ENEEG-T", 486. 

ENEOECEMENT OE OBDEES 

Mainteoance Qrden Enforeement Act, 
1921, 858. 

“ENGEA-VINGS” 248. 

ENHANCED PENALTIES, 312, 
ENEOLMENT 

and atteatatioa under Army Act, 81, 

— under Air Eoree Act, 17. 
“ENEOLLBD”, 1337. 

“ENEOLLED PEESON", 114, 
“ENEOLLING OEEICBE” 114, 

“ENTET”, 724. 

— and inspection undw Cantonments Act, 
164. ' 

EPIDEMIC DISEASES 
—Act, 1897, 534. 

PovOT to tal% special measures and pres- 
cribe regnlations as to ^tongerons — , 
634. 

ESCAPE 


—and recapture of lunatics, 838. 
Escaping from Policy 644, 

— of prisoner from custody, 676. 
Warrants and,— Engitive Offenders Ad 
675. 

escape EEOM custody, 25, 
“ESSENTIAL COMMODITY”. 346 
ESSENTIAL SUPPLIE 3 

—and work— Control of, under Defeno 
of India Act, 394. 

essential supplies and WOEK ' 

— ^trol of, under Defence of Indis 
Act, 394. 

“EUEOPEAN”, 1085. 

importers of, or employerf 
Of soldiers becomizig vagrants, 546 
No, or American to be sentenced ' to 
transportation, 1083. 

smraora-.Mo, 

DMiiTOtion of pii-ril^ of, under Or. 
* • o4o« 

*®40, 999. 

BUEOPEAN CONVICTS 

545. l*'**^. to 

EUROPEAN DESERTERS 
—Act, 1856, 535. 

EUROPEAN VAGRANCY ACT, 538 
Procedure 540. ' 

Government workhouses, 542. 

^moval from India, 543. 

Penalties, 544. 

EUROPEAN VAGRANTS 

Removal from India of — 543 
EVIDENCE ' 

Bankers' Books, Act, 1891, 123. 
Commercial Documents, Act, 1939, 203 
—before Court-martial, 99, 

Commissions to obtain-r-, 31 
-^ovisions nf Fugitive Offenders Act, 

EXCISABLE GOODS", 1259. 


EXCISE 

Central, and Salt Act, 1944, 1259. 

EXCISE DUTY 

Levy and collection of duty, 1260. 

EXCISE OEEIOER 

Powers and duties of officers and land- 
holders, 1262. 

EXECUTION OF SENTENCES, 104. 

“EXHIBIT”, 346. 

“EXHIBITION”, 346. 

EXPLOSION 

Punishment for causing, likely to endan- 
ger life or property, 556. 

“EXPLOSIVES” 550. 

—Act, 1884, 549. 

EXPLOSIVES 

Control of arms and, under Defence of 
Ladia Act, 377. 

Forfeiture of—, 654. 

Manufacture and transport ofy and other 
dangerous articles, 378. 

Power to make rules conferring powers 
of inspection, search, seizure, deten- 
tion and removal of—, 552, 

Power to make rules an to licensing of 
the manufactui'e, possession, use, sale, 
transport and importation of — , 551. 
Punishment for making or possessing, 
under suspicious circumstances, 557. 

“EXPLOSIVE SUBSTANCE”, 656, 

—Act, 1908, 556. 

“EXPORT”, 8, 1058. 

Import, and transport of arms, 56. 

“EXPORT FROM BRITISH INDIA”, 290. 

“EXPORT INTER-PROVINOIALLY” 290. 

EXTRADITION ACT, 558. 

Surrender of fugitive crimixiale in case 
of foreign states, 561. 

Surrender of fugitive criminals in case 
of States other than foreign states. 
563. ^ 

Rendition of fugitive offenders in B[is 

* Majesty's Dominions, 571, 

Offences committed at sea, 572, 

Execution of commissionta issued by cri- 
minal Courts outside British India. 
572. ^ 

EXTRADITION ACTS 

Extradition Act, 1870, 574. 

Extradition Act, 1873, 584. 

Extradition Act, 1895, 586, 

Extradition Act, 1903—558. 

Extradition Act, 1906, 587. 

Extradition Act, 1932, 587. 

'EXTRADITION CRIME'', 681. 

“EXTRADITION OFFENCE” 560, 573. 

List of—, 586. 

F 


“FACTORY”, 590, 1073, 

FACTORIES ACT, 587. 

Inspecting staff, 594. 

Health and safety, 595. 

Restriction on working hours of adults, 
602. 


Special provisions for adolescents 
children, 610, 

Small factories, 612. 

Penalties and pioc^^uie^ 613. 
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I'ACTORIES ACT, 1934, 587. 

FACTORIES 

— (Madras Amendment) Act, 1941, 621. 
Cotton ginning and pressing, Act, 258. 
Boilers Act, 1923, 139. . 

Pledging of children's Labour Act, 
1933, 1093. 

Employment of Children Act, 1938, 532. 
Payment of Wages Act, 1936, 1072. 
Structural requirements for — , 261. 
Protection of, and mines, 369. 

FACTORY NOTICES 
Display of — , 620. 

FAIRWAYS 

Obstruction in, Act, 1881, 1046. 
"FAMILY” 1315. 

FALSE ACCUSATIONS 

— ^and offices relating to documents, 25. 
FALSE DOCUMENTS 

Offences in relation to, and statements, 

88 . 

FALSE PERSONATION 

— and misleading acts and misrepresen- 
tations, 362. 

FALSE REPRESENTATIONS 

— etc., under Defence of India Act, 362. 
"FALSE TRADE DESCRIPTION”^ 871. 
"PARES”, 903. 

Power of Magistrate to decide disputes 
regarding — , 721. 

"FATHER”, 684. 

“FEED PIPE”, 140. 

FEES 

Legal practilionerb (,) Act, 1926, 797. 
Remuneration of pleaders, muMitars and 
revenue agents, 788. 

Agreement for engagement of 1^1 
practitioner, 797. 

"FEDERAL GOVERNMENT”, 684. 
"FEDERAL RAILWAY AUTHORITY”; I 
685. 

FEMALE INFANTICIDE 

— ^Prevention Act, 1870, 621. 

FERRIES 

Northern India, Act, 1878, 1030, 
"FERRY”, 1031. 

FERRY TOLLS 

Tolls on ferry, 1034. 

FIELD FIRING 

Manoeuvres, and Artillery Practice Act, 
1938, 862. 

— and Artillery practice, 863. 
FINANCIAL PROVISIONS 

— ^under Defence of India Act, 422. 

"FINANCIAL YEAR”, 685. 

FINDINGS OF COURT-MARTIAL 
Confirmation and revision of, 101. 
FINES 

Recovery of— » ^>^ 7 , 

— ^for cattle impounded, 181. 

■ — on workmen, 1075. 

FIRE 

Preeauiions againat, in factories, 598. 
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FIRE— (Cowid.) 

Measures for dealing with outbreaks of 
— , 369. 

FIRE ARMS 

Unlicensed, possession of, etc., 57. 
"FISH” 624. 

Destruction of, by explosives in inland 
waters and on coasts, 625. 

FISHERIES . 

—Act, 1897, 624. 

— ('Madi-as Amendment) Act, 1929, 626. 
"FIXED ENGINE”, 624. 

"FLASHING POINT”, 1086. 

POOD 

— clothing and bedding of civil and un- 
convicted criminal prisoners, 1188. 
"FOREIGN AGENT”, 1051. 

"FOREIGN FRONTIER”, 742. 

FOOT 

Standard, and inch, 866. 

FOREIGN RECRUITING 
—Act, 1874, 637. 

FOREIGN RELATIONS 
—Act, 1932, 638. 

"FOREIGN STATE”, 560. 

FOREIGN STATE 

— ^includes dependencies^ 581. 

Sui'render of fugitive criminals in case 
of—, 561. 

Surrender of fugitive to, by warrant of 
Secretary of State, 578. 

Surrender of fugitive criminalji in case 
case of States other than — , 563. 

Criminal suri'endered by, not triable for 
previous crime, 580. 

^FOREIGN TERRITORY”, 742. 

Execution of Commissions issued by cri- 
minal courts Outside British India, 
572. 

"FOREIGNER”, 343, 628, 633, 1255. 
change of name by — , 345. 

Proof of being a—, 628. 
tFOBEIGNBRS 

Restriction on—, 343. 

Registration of, Act, 1939, 1255. 

—Act, 1864, 627. 

—Act, 1940, 633. 

FOREST ACT, 639. 

Reserved forests, 642. 

Village forests, 660. 

Control over forests and lands not being 
the property of Government, 652. 

Duty on timber and other for^ pro- 
duce, 653. 

Control of timber and other forest pro- 
duce in transit, 654. 

CoUection of drift and stranded timber, 
656. 

Penalties and procedure, 657. 

Cattle trespass, 661. 

Forest ofiBlcers, 661. 

FOREST ■ 

Madr^, (Amendment) Acl^ 193dj| 666 , 
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ITOEBST— (C<mW.) , . 

ClDntiol over, and lands not the 

property of Government, 652. 

'‘FOREST OFFENCE” 642. 

‘'FOREST OFFICER”, 641, 661. 

Persons bound to assist, and Police 
ofEicers, 663. 

"FOREST PRODUCE”, 642. 

Duty on timber and othei ' — , 653. 
Control of timber and other, in transit, 
654. 

FORFEITURE 

— ^Act, 1859, 667. 

Power of court to order — , 12. 

— of explosives, 554. 

— of goods, 873. 

— of ships, 1008. 

Power to forfeit certain publications or 
to detain them in the course of trans- 
mission through poet^ 639. 
convictions involving, not questionable 
in suits relating to forfeited pro- 
perty, 667. 

Attachment without adjudication of, 
not questionable unless oRender be ac- 
quitted within one year, etc., 667. 

FORFEITURE OF SHIPS 
Procedure in — , lOOS. 

FORGERY 

— and improper uee of official docu- 
ments, etc., 363, 

peaxJdulbnt eneolmbnt 

Desertion, and absence withjffit leave 
under Army Act, 86. 

FUGITIVE 

Return of — , 669. 

Surrender of, to foreign state by war- 
rant of Secretary of State, 578. 
Return of, by warrant, 670. 

"FUGITIVE CRIMINAL”, 581. 

—•in British Possession-i*, 579. 

Surrender of, in case of Foreign States, 
561. 

SuiTender of, in case of States other 
than Foreign States^ 563. 

"FUGITIVE CRIMINAL OP A FOREIGN 
STATE”, 581. 

FUGITIVE OFFENDERS 
—Act, 1881, 669. 

Rendition of, in His Majesty’s 
Dominions, 571. 

GAMBLING 

Public, Act, 1867, 1201. 

GAMES 

Gambling Act not to apply to certain — , 
1216. 

GAMING 

Public Gambling Act, 1867, 1201, 

GAMING HOUSE 

Public Gambling Act, 1201, 

GENERAL CLAUSES ACT, 679. 

General defnitions, 680. 

General rules of construction, 691, 
Powers and functionaries, 695. 
Provfeions as to ordters, rules, etc., made 
under enactments, 696. 


"GENERAL LIGHTHOUSE”, 820. 
"GENERAL POLICE DISTRICT”, 1098. 
GENEVA CONVENTION 

— ^Implementing Act, 1936, 699. 

GINNING 

Cotton, and Pressing Factories Act, 
258. 

GLANDERS 

— and Farcy Act, 1899, 700. 
"GOODFAITH”, 685. 

"GOODS”, 871, 903. 

Evidence of origin of, imported by sea, 
875. 

Forfeiture of—, 873. 

"GOODS VEHICLE”, 903. 
"GOVERNMENT”, 363, 683. 

Privileges and powers of the, under 
Telegraph Act, 1328. 

GOVERNMENT OF INDIA 
—Act, 1935, 703. 

— (Adaptation of Acts of* Parliament) 
Order, 1937, 1. 

— (Adaptation of Indian Laws) Order, 
1937, 2. 

GOVERNMENT PUBLICATIONS 

Provisions of copyright Act as to — , 
239. 

"GOVERNMENT SECURITIES”, 685. 
GOVERNMENT WORKHOUSES, 542. 

"GOVERNOR”, 581, 679, 

Legislative- powers of — , 703. 

Protection of Governor-General, or 
Secretary of State, 718. 
GOVERNOR-GENERAL 

Protection of, Governor or Secretary of 
State, 718. 

"GRADE DESIGNATION”, 6. 

Prescription of — , 6. 

"GRADE DESIGNATION MARK”, 6. 
GRADING 

Agiicultural (and other) Produce (, and 
Marking) Act, 6. 

"GUARDIAN”, 196. 

Punishment for parent or, concerned in 
a child marriage, 192. 

Removal of managers and, of lunatics, 
849. 

GUARDIAN AND WARD 

Children (Pledging of Labour) Act, 
1933, 196. 

"HACKNEY CARRIAGE”, 720. 

HACKNEY CARRIAGE ACT, 1879, 719. 
HEALTH 

— and safety in factories, 595. 
Provisions as to, and safety in mines, 
890. 

HEALTH OF PRISONERS, 1189. 

"HEAVY TRANSPORT”, 903. 

"HEMP”, 289. 

HARBOURING 

—Penalty for, spies, 1054, 

^'HIGH COURT” 127, 560, 685, 1143. 

"HIS MAJESTY’S NAVAL FORCES”, 16. 
"HISTORY TICKET”, 1184. 
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HOLIDAYS 

/Sl:c Wkekly Holidays Act. 

— ^^virh pay of worlanen in factories, 
009. 

HOHSES 

Glaudors and Farcy Act, 1899, 700. 
■Oonipensation for, destroyed, etc., 465. 
“HOUSE", 170. ■ 

Appropriation of, in cantonment, 171. 
JTOTTSP3 AOCOMMODATION 

Cantonments (,) Act, 1923, 169, 

Z 


IDENTTPtOATION 

—of pMsonerd Act, 3920, 722. 

ILLlSO-^VL • SEIZUEE 

complaints' of, or detention of cattle, 
383. , 

IMAGES 

Protection of sculptures, carvings,' bas- 
' reliefs, inscriptions or like objects of 
ancient monuments, 49. 

IMMIGRATION 

— Into India, Act, 1924, 724. 
•^IMMOVABLE PROPERTY", 685, 686. 
IMPERIAL COPYRIGHT, 228. 

^‘IMPORT” 8, 459, 550, 1058, 1086. 

— of drugs, 47L 

^IMPORT INTER-PROVINOIALLT”, 290. ' 
‘‘IMPORT INTO BRITISH INDIA”, 290. 
IMPOUNDING CATTLE, 180. 
“IMPRISONMENT”, 112, 686. 

INCH 

Srandard foot and — , 866. 

INCITEMENT 

Police (, to disaffection) Act, 1922, 

1121. 

INCOME-TAX 

— Act, Penalties nnder, 724. 

LN13ECENT EXPOSURE 
— of person, 1135. 

INDEMNITY 

— for acts done in good faitii, 12. 

— for pawt acts, 733. 

INDEMNITY ACT, 1919, 724. 
“INDEPENDENT BRIGADE”, 81. 

“INDIA” 686. 

“INDIAN CENTRAL COTTON COM- 
MITTEE”, 258, 

“INDIAN COMMISSIONED OFFICER”, 
80. ! 
INDIAN FORCES 

Relations between, and Bunnan forces 
when acting together, etc., 79. 
“INDIAN LAW” 686. 

“INDIAN STATE”, 687. 

INDIAN STATES (PROTECTION) ACT, 

. 1934, 732. . ^ 

— (Protection against Disaffection) 
Act, 1922, 734. 

Lepers from — , 802. 

Exercise in, of powers conferred on 
, Magistrates and Police, 547. 
^'INDUSTRIAL ESTABLISHMENT”, 1073. 
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INDUSTRIAL STATISTICS ACT, 1*942, 

728. " ' 

INFANT MARRIAGE 

Child Marriage »ej#traint Act, 1929, 

1S7. . ' ' 

INFANTICIDE 

Female^ Prevention Act, 1870, 621. 
“INFECTION”, 459. 

INFORMATION 

Prevention of prejudicial acts and con- 
trol of — 345. 

“INFORMATION LIKELY TO ASSIST 
THE ENEMY” 

— ^means of, 346. 

“INFRINGINGP^ 248. 

INJUNCTION 

Power to issue, prohibiting marriage in 
contravention of Child Marriage Res- 
traint Act, 195. 

“INQUIRY”, 481. 

INQUISITION, 838, 844. 

Reception after — of lunatic, 835. 
INSECTS 

Destructive, and Pests Act, 1914, 459. 
INSOLVENCY 

Presidency Towns, Act, 1909, 1130. 
Provincial, Act, 1920, 1197. 
INSPECTION 

Entry and, under Cantonments Act, 
354. 

Testing and, of electrical instruments, 
521. 

INSPECTING STAFF 
— of factories, 594. 

“INSPECTOR”, 880, 885. ' 

INSPECTORS 

— of docks, 463 . 

— of mines, 886. 

“INSPECTOR-GENERAL”, 1184, 1243 
INSUBORDINATION 
Mutiny and — , 86. 

— ^in the navy, 1012. 

INSURANCE 

Co-operative — , 965. 

Deductions for payments to co-opera- 
tive societies and, schemes, 1077. 
of Motor cars against third party risks. 
*957. 

INSURANCE ACT, 1938, 735. 
“INl'ERNEES”, 634. 

“INTERNATIONAL COPYRIGHT^’, 245. 
INTOXICATING DRUGS 

Spirituous liquors and, sale of in Oaa- 
tonments, 151. 

INTOXICATION, 24. 

Army Act, 87. 

INTERPRETATION OF STATUTES, 

See General Clauses Act. 1897. 

—679. 

“INl'^ALID CARRIAGE”, 903. 

“ISSUE”, 878. 


JAILER, 1186. 

JOINT AUTHORS ' 

Works of — , copyright in, 239. 
“JUDGE”, 124, 762, 
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JUDGES 

Non-liability to suit of officers acting 
judicially for official Acts done in 
good faith and of officers executing 
warrants and orders, 739. 

JUDICIAL DECISIONS 
Authority of — y 747, 

JUDICIAL INQUISITION 
— as to lunacy, 838. 

JUDICIAL OEFICBRS 

— Protection Act, 1850, 739. 

JUDICIAL NOTICE, 33, 99. 

JUDICIAL POWERS 

— over person and estate of lunatic, 
840, 846. 

JURIES 

Coroners^—, 256. 

JURISDICTION 

— of Court-Martial, 95. 

Adjustment of the, of courts-martial and 
criminal courts, 95, 

Courts having civil, ' regarding infringe- 
ment of copyright, 226. 

".JUSTICE OP THE PEACE”, 581. 
JUVEIHLE OPPENDERS 

Reformatory Schools Act, 1897, 1241. 

K 

"KEEPER OP A SARAI”, 1270. 
'^HADDAR”, 741. 

— (Name Protection) Act, 1934, 741. 
"KHADI”, 741. 

L 

LABOUR 

See Paotories Workmen. 

Tea Districts Emigrant, Ac%, 1932, 1314. 
Cliildren (Pledging of,) Act, 1933, 196. 
‘TiABOUEER” 1315. 

Doch, Act, 1934, 461. 

'L.AND”, 44, 

LAND ACQUISITION 

Asseissmen’t of market-value or com- 
pensation, 51. ' 

Compensation to bo paid in accor- 
dance with certain principles for com- 
pulsory acquisition of immovable pro- 
perty, etc., 320, 

LAND CUSTOMS 
—Act, 1924, 741. 

"TjAND CUSTOMS AREA”, -742. 

LAND CUSTOMS OPPICERS 
. Appointment of — > 743. 
LANDHOLDERS 

Powers and duties of officeib and — 
1262. 

LAND MARKS 

Control of—, 329. 

LAW' REPORTS 

Authority given only to authorised re- 
ports, 747. 

—Act, 1875, 747. 

^TCiEOTURE”, 248, 


LEOAL PEES 

High Court and Chief Controlling 
Revenue authority to fix fees on civu 
and revenue proceedings, 788. 
Remuneration of pleaders, mukhtaiis and 
revenue agents, 788. 

"LEG-AL PRACTITIONER” 762, 797. 

See Bab CounciiiS Act. 

Misconduct of — , 131. 

LEGAL PRACTITIONERS 
—Act, 1845, 748. 

—Act, 1853, 750. 

—Act, 1879, 751. 

—(Madras Amendment) Act, 1943, 784. 
—(Pees) Act, 1926, 797. 

— (Women) Act, 1923, 796. 

LEGAL PRACTITIONERS ACT, 751. 
Pleaders and Mukhtars, 763. 

Revenue ag^ts, 785. 

Certificates of pleaders, 787. 
.Remuneration of pleaders, mukhtai^ 
and revenue agents, 788. 

Penalties under — , 788. 

"LEGAL PROCEEDING*', 124. 
LEGISLATIVE MEMBERS EXEMPTION 
ACT, 1925> 798. 

LEGISLATIVE POWERS 
— of Governors, 703. 

'(LEGISLATURE” 581, 678. 

LENGTH 

Measures of, Act, 1889, 865. 

"LEPER”, 799. 

"LEPER ASYLUM”, 799. 

LEPERS 

Procedure with regard to pauper — , 800. 
Appointment of, by Provincial Govern- 
ment, 799. 

—Act, (1898), 798. 

Arrest of paupei^-- , 799. 

— from Indian States, 803. 

LETTER PATENT (ALLAHABAD), 804. 
LETTER PATENT (MADRAS, BOMBAY 
AND CALCUTTA), 806. 

LETTER PATENT (PATNA), 810. 
LETTER PATENT (LAHORE), 812. 

‘ LETTER PATENT (NAGPUR), 815. 
LETTER PATENT (RANGOON), 817. 
LIBRARIES 

, Delivery of books to—, 238, 
"LICENSE”, 55 903. 

LICENSES 

— ^for poiaSession of arms, 60. 

— ^for supply of deetrical energy, 486. 
Licensing of drivers of motor vehicles, 
906. ' 

CancdlatioiL and sn^en^oii of, uader 
Ctuotonments Aet, 161. 

“LICENSEE”, 486. 

“LICENSING AUTEOBITT”, 904. 


LIFE INSUBANCB 

Insurance Act, 1938, 785. 

Wrongfully diminMiing, ftmd, 737. 
'“LIGHT DDES”, 822. 

“LIGHTHODHE”, 820. 

—Act, 1927, 820. 

LIGHTHOUSE DUES, 822. 

“LIGHT TBANBPOET VEHiaLB”, 904. 
I LIMITATION, 29. 
i — undar (Wtonments Act^ 162. 
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LIMITATION— (Cfo?i»<Z.) 

— of actions under Poli^ Act, 1116. 

— ^for prosecutions under Prevention of 
of cruelty to Animals ' Act, 1165. 

— of prosecutions under Mines Act, 901. 
LIQITOES 

Spirituous, and intoxicating drugs, sale 
of, in cantonments, 151. 

^‘UTEBAEY WOBK” 247. 

"LOAD-LINE BOLES” 385. 

'TiOCAL AUTHOBITY”, 179, 687y 1328. 
"LOCAL FUND”, 179. 

"LOCAL LIGHTHOUSE AUTHOBITY”, 
820. 

LOCAL LIGHTHOUSES, 821. 
"LOCOMOTIVE”, 904. 

LOITEBING 

— ^near certain premiseB — offence, 328, 
'T-UNATIC” 828. 

LUNATICS 

Beception of—, 829. 

Beception, care aind treatmen^t of—,. 
829. 

Judicial powers over person and estate 
of—, 840, 846. 

Provision where accused is a, under Air 
Force Act, 36. i 

Property of deceased persons, deserters 
and, under Army Act, 107. 

LUNATIC ASYLUM 

Establishment of Alliums, 850. 

Beception, care and treatment of luna- 
tics, 829. 

LUNACY ACT, 825. 

Beception, care and treatment of luna- 
tics, 829. 

Be<'.eption of lunatics, 829. 

Beception orders otherwise than on peti- 
tion, 832. 

Provisions as to reception orders and 
medical certificates, 834. 

Detention of luhaticB pending removal 
to Asylum, 835. 

Detention and reception of crimmal 
lunatics, 835. 

Be(»optioii after inquisition, 835. 

Care and treatment of lunatics, 836. 

Visi torts 836. 

Discharge of lunatics, 836. | 

Bemoval of lunatics, 837. 

Judicial inquisition as to lunacy, 838. 
Proceedings in lunacy in Presidency 
Towiis, 838. 

Inquisition, 838. 

Judicial powers over person and estate 
of lunatic, 840. 

Majnagemont and administration, 841. 
Vesting ordersy 843. 

Proceedings in lunacy outside Preisi- 
dency Towns, 844. 

Inquisition, 844. 

Judicial powers over person and estate 
of lunatic, 846. 

Establisiimcnt of asylums, 850. 

Expenses of lunatics, 850. 

Buies under — , 852. 

— (Madras Amendment) Act, 1938, 857. 
LUNACY PBOOBEDINGS 
— ^in Presidency towns, 838, 


M 

MADBAS AMENDMENT 

Criminal Tribes (,) Act, 1943y 282. 
Factories (,) Act, 1941, 621. 

Fisheries (,) Act, 1929, 626. 

Legal Practitioners (,) Act, 1943, 794. 
Lunacy (,) Act, 1938, 859. 

— ^Forest Act,. 1936, 666. 

MADBAS STATE* PBISONEES 
— Begulation, 1819, 1312. 

MAGISTEACY 

Subordinate criminal—, 713. 
"MAGISTRATE”, 467, 540, 679, 687, 828, 
1057, 1098, 1133, 1143, 1298. 
"MAGISTRATE OF THE DISTRICT” 
628, 1097, 1270. 

'MAIN”, 486. 

"MAINTAIN”, 44. 

"MAINTENANCE”, 44. ' 

"MAINTENANCE ORDER”, 858. 
MAINTENANCE OEDEBS 

—Enforcement Act, 1921, 858. 
MANAGMENT 

— and administration of estate^ of luna- 
tics, 841. 

"MANAGER” 880. 

Exemption of occupier or, from liabi- 
lity in certain cases under Factories 
Act, 618. 

Bemoval of, and guardians of lunatics, 
849. 

MANOEUVRES 

— ^Field firing and Artillery practice 
Act, 1938, 862. 

"MANUFACTURE”, 550, 1259. 

— conversion and sale of arms, 55. 

— sale, and distribution of drugs, 474, * 
"'MANUFACTURED DRUG”, 290. 
"MANUFACTURING PROCESS”, 590. 
MARINE 

— ^Act, 865. 

"MARK”, 870. 

MARKET VALUE 

Assessment of, or Compensation, 51. 
MARKING 

Agricultural (and other) Produce (grad- 
ing and,) Act, 6. 

MARRIAGE 

Child Marriage Restraint Act, 1929, 
187. " 

Christian^ Act, 1872, 197. 

"MASTER”, 550. 

MASTER AND SERVANT 

Employers’ Liability Act, 1938, 531. 
"MASTER OF SHIP”, 540, 687. 
"MATERNITY BENEFIT”, 880. 

Right to and liability for payment 
of—, 881. 

• Mines, Act, 1941, 880. 
"MEASUREMENT”, 722. 

Taking of, etc., of non-convicted per- 
sons, 723, 

MEASURES 

Inspection of certified, by the public, 
866 . 

MEASURES OF LENGTH 
—Act, 1889, 865. 
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MEDICAL OEETmCATBS 

Provisions as to reception ordetb and, 
of lunatics, 834. 

MEDICAL DEGREES 
—Act, 1916, 867. 

MEDICAL DIPLOMAS ACT, 868. 
MEDICAL mSPECTOES 

Protectors ■ of Emigrants and—, 524. 
“MEDICAL OPEICEE" 828. 

— of prisons, 1186. 

‘^MEDICAL PBACTITIONEE”, 828. 
“MEDICAL SUBORDINATE", 1184. 
MEDICAL TITLES 

Penalty for falsely {usuming or 
using—, 867. 

“MEDICINAL HEMP", 289. 

MEETINGS 


Control of processions, etc., 378. 

MEMBER OP A POLICE POEOE", 1121. 

MERCHANDISE MAREB 

—Act, 1889, 869. 

Trade descriptions, 871. 

Unintentional contravention of the law 
relating to marhs and descriptioiia, 
873. 

Porfeiture of goods, 873. 

Stamping of length of piece goods 
manufactured in British India, 874, 

“MESSAGE" 1327. 

METAL TOBENS 
- —Act, 1889, 878. 

MILITARY 

Relations between, naval and air force 
acting together, 1026. 

“MILITARY CUSTODY", 81. 

MILITARY MANOBVRES, 862. 

Manoevres, Pield firing and Artillery 
practice Act, 1938, 862. 

military OPPENCBS 

Miscellaneous — , 89. 


MILITARY OPPBNDBES 
Deswtens and — , 110. 

“MILITARY OPPIOBR", 170, 

MILITARY POLICE 

Regulation of traffic by — , 422. 
MILITARY PRISONS 

Establishment and regulation of — lOS 
MILITARY PRIVILEGES, 108. ’ 

“MUilTARY REWARD” 81. 

MILITAEY SERVICE- 

Consmentious objection to—, 1002. 
Offences in respect of — , 86. 
“MILITARY STORES” 55. 

“MINE”, 880, 886. 

mines act, 884. . 

— Matemi^ Bmieflt Act, 1941, 880. 
Protection of factories and — 369 • 
LmpectOBs of IWiTnw^ 886. ■ 

Boards and Committees, 887. 
Miamg operation and management 'of 
of mines, 889. ^ ^ 

Pn^ona as to health and s^efy on—, 

^1^087892!*^**^*^®“ emplojmrnnt in 

Meb and bye-laws under-. 
Penalties and Proeednre under-—, 899, 


MINING 

Power of Central Government to cor 
trol, etc., near ancient monument, 41 
MINING BOARDS 

- — and committees, 887. 

MINING OPERATIONS 

— and management of mines, 889. 
"MINOR” 190. 

MINOR'S MARRIAGE 

Child Marriage Restraint Act, 1929, 187 
MIBOONDUOT 

— of legal practitioner, 131. 

Punishment of advocate for—, 131. 
"MODEL”, 1049. 

MOLESTING 

— person to prejudice of employment 
or business, 269. 

MONEY 

Metal Tokens Act, 1889, 878. 

Prohibition of making by private per- 
sons of pieces of metal to be used 
as—, 878. 

"MONTH”, 687, 1098. 

MONUMENTS PRESERVATION 
Aneienty Act, 43. 

"MOTOR CAB” 904. 

"MOTOR CAR”, 904. 

"MOTOR CONVEYANCE” 1086. 

"MOTOR CYCLE”, 904. 

"MOTOR VEHICLE” 904. 

MOTOR VEHICLES 
—Act, 1938, 902. 

Licensing of drivers of Motor Vehicles, 
906. ' 

Registration of Motor Vehicles,, 921. 
Control of Transport Vehicles, *931. 
Construction, equipment aid manufac- 
ture of—, 948. 

Control of Transport, 949. 

Motor Vehicles temporarily leaving or 
visiting British India, .957. 

Insurance of Motor Vehicles against 
third party risks, 957. 

Offerees, Penalties and Procedure 
under — , 967, 


MUTUM VEHICLES OPEIOER 
Appointment of—, 981. 
"MOVABLE PROPERTY”, 687 
MUKHTARS 

Sels LEGAI, PJEIACTITIONERS. 
Pleaders and — , 763. 
Remuneration of pleadem, ax 
agents, 788. 

Suspension and dismissal ol 
^d, convicted of crimin 
765. 


Suspension and dismissal of 
and, guilty of unprofessional 
7o8. 

'MUNITIONS OP WAR” 1049 
MUNSIP 


Powar of, to fine pleader, 750. 
MUTINY ’ 


Revenue 

pleaders 

offence, 

pleaders 

conduct. 


^f Air Forces, 23. 

and insti- 
lusubordiuation after «u- 

— insnbopffinatiun, 86. 

—in the Navy, 1012, 
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"N-AME" 345, 871. 

NAME 

Ohnnge of, by foreigner, 345. 

Change of, by British subjects, 342. 
‘‘NATIONAL jSEBVICE” 1000. 

— (European British Subjects) Act, 
1040 , 090 . 

National Service Advisory Committees, 

1001. 

NAVAL AEMAMENT 
—Act, 1923, 1006. 

NAVAL DISCIPLINE ACT, 1010. 

See Court Martial. 

Modification of the — , 731. 

Naval Discipline Ordinance, 1945, 1030. 
Articles of War, 1011. 

Public worship, 1011. 


NOTICES 

— ^under Cantonments Act, 157. 
‘‘NOTIFICATION", 17, 81, 322. 
"NOTIFIED", 322. 


"OATH", 679, 687. 

Forms of, and affirmations, 1041. 

Persons by whom, or affirmations must 
be made, 1040. 

Evidence conclusive as against person 
offering to be bound by—, 1044. 

OATHS ACT, 1037. 

Authority to administer oaths and affir- 
mations, 1039. 

Persons by whom oaths or affirmations 
must be made, 1040. 

Forms of oaths and affirmations, 1041. 

OBSCENE PUBLICATIONS 

—Act, ,(1925), 1046. 


-Misconducfc in the presence of enemy, OBSTRUCTIONS IN FAIRWAYS ACT, 


1011 . 

Communication with enemy, 1011. ^ 

Neglect of Duty, 1011. ( 

Mutiny, 1012. 

Insubordination, 1012. 

Desertion and absence without leave. 
1012 . ,, 

Regulation as to Punishment, 1017. 

Courts Martial, 1019. r 

Penal Servitude and Prisons, 1022. 

NAVAL RESERVE FORCES 
— (Discipline) Act, 1939, 730. 

NAVIGATION 

Control of, of seaplanes, 394. 

NAVY 

— (Discipline) Act, 1934, 1010. 

Royal Indian, Act, 1940, 1258. 

Dissuasion from enlistment and instiga- 
lion to mutiny or insubordination 
after enlistment, 271. 

Roliitions between military, naval and 
air forces acting together, 1026, 
"NEWSP^\PBR", 1134, 1143. 

NEWSPAPERS 

Control of printing presses and — , 1144. 
Printing-presses and—, 1134. 

Unauthorised news-slioeta and — , 1154. 
Press (Emergency Powers Act, 1931, 
1142. 

Press ami Registration of BooEs Act, 
1867, 1131. 

"NKWR-RHEET" 1143. 
"NON-COMMISSIONED OFFICER" 16, 
SO, 1337. 

NONCOMMISSIONED OFFICERS 

Reduction of warrant officers and — , 83. 
NORTHERN INDIA FERRIES ACT, | 
1030. 

Public ferries, 1031, 

Private ferries, 1035. 

"NORTH WEST FRONTIER PROVINCES 
ACT", 087. 

"NORT-WEBTERN PROVINCBS AND 
OUDH ACT" 687. 

NOTES 

Prohibitiona regardiDig coin and—, 422. 
Cr. C 176 


1881, 1046. 

"OCCUPIER", 238, 532, 691, 617. 

OCCUPIER 

Exemption of, or. manager from liabi- 
lity in certain caises under Factories 
Act, 618. 

"OFFENCE", 16, 81, 560, 688. 

— ^under Air Force Act, 21, 

OFFENCES 

— committed at Sea— Extradition Act, 

572. 

Extradition — , 573. 

Inter-eolonial backing of warrants and, 
under Fugitive Offenders Act, 671. 
Elections, and Inquiries Act, 1920, 480. 
Criminal, and Procedure under Electri- 
city Act, 512. 

— ^under Emi^ation Act, 5^8, 

— and penalties under Income-tax Act, 
724. 

— penalties and procedure under Motor 
Vehicles Act, 967. 

— ^under Patents and Designs Act, 1072. 

— ^by officers of the Post Office, 1124. 

I — ^in relation to prisons* 1190. 

[ Penalties and, under Railways Act, 1223. 
—by railway servants, 1226, 

— in relation to reformatory schools, 
1250, 

— and penalties under Sea Customs Act, 
1274. 

Procedure relating to, appeals, etc,, 
ifnder Sea Customs Act, 1284. 
Criminal, and procedure under Stamp 
Act, 1299. 

Public Servants InquLries into, Act, 
.1850, 1219. 

— punishable on indictment, 679. 

Trial etc., of, under Fugitive Offeudew 
Act, 674. 

"OFFICE UNDER HIS MAJESTY", 1049. 
"OFFICER", 16, 80, 1025. 

"OFFICER OF POLICE”, 179. 

“OFFICER OF THE INDIAN AIR 

' FORCE”, 16. 

OFFICIAL CHIEFS AND SUBORDI- 

> NATES, 695. 

"OFFICIAL DOCUMENT”, 363. 

Forgery and improper use of, etc., 363. 
i. Official Secrets Act, 1923, 10 W.- 
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"OFFICIAL aAZETTE»^ 688, 1010. 
OFFICIAL GAZETTES ACT, 1863, 1048. 
"OFFICIAL SEAL”, 363. 

OFFICIAL SECRETS ACT, 1923, 1048. 
"OPIUM”, 287, 1057. 

OPIUM 

—Act, 1878, 1056. 

Confiscation of — , 1065, 

"OPIUM DERIVATIVE” 290. 

ORDERS 

Provisions as to construction of, rules, 
etc., made under enactments, 696. 
"ORDINANCE”, 322. 

Application of General Clauses Act 
to—, 699. , ^ 

Power of Governor to promulgate, at 
any time with respect to certain 
subjects, 705. 

"ORISSA ACT”, 688. 

OVERLOADING ANIMALS 
Penalty for — ^ 1362. 

"OWNER”, 44, 140, 170, 642,. 820, 880, 885, 
904, 1344. 

P 

PARDONS ^ ^ 

— and remissions under Army Act, 106. 
Confirmation, revision and remission of 
•sentences under Air Force Act, 34. 
"PARENT”, 1348. 

Penalty for, or gfuardian making agree- 
ment to pledge the labour of a child, 

‘ 196. 

Punishment .for, or guardian concerned 
in a child marriage, 192. 

"PART”, 688. 

PASSPORT 

Act, 1920, 1070, 

PATENTS 

— and Designs Act, 1931, 1071. 
"PATENT OFFICE”, 1072. 

“PAUPER LEPER”, 799. 

Procedure with regard to — ^ 800. 

PAT 

‘‘ Holidays with, of workmen in factories, 

^ 609. 

PAYMENT OF WAGES ACT, 1936, 1072. 
PENAL DEDUCTIONS 

Punishments and, under Air Force Act, 
18. 

— ^under Army Act, 92. 

PENAL SERVITUDE 
—Act, 1855, 1082. 

— and prisons under Navy Dhjcipline 
Act, 1022. 

PENALTIES, 788. 

See OxmcrCBS. 

Adjudication of confiscations and, uxider 
Central Excise and Salt Act, 1266. 

— and Criminal Procedure under Nor- 
thern In.^a Ferries Act, 1035. 

— and offences* under Radways Act, 
1223. 

— and procedure under Criminal Tribes 
Act, 277. 

— atid procedure under Factories Act, 
613, 657. 

—and procedure under Mines Act, 8992 
— and procedure under Pe!<Mlenm Act, 

lew. ’ 


PENALTIES— (Oo»<A) 

—Act, 1898, 1123, 

— and procedure under Ppst Ofilce Act, 
1124. 

Offences and, under Income-tax Act, 724. 
Offences, and procedure under Motor 
Vehicles Act, 967. 

Offences and, under Sea Customs Act, 
1274. 

Powers, procedure, appeate unaer 
Cantonments Act, 154, 161. 

— ^under Arms Act, 61. 

—under Cattle Trespass Act, 185, 

— ^under Christian IMEarriage Act, 197. 

— ^under Copyright Act, 225. 

— ^under European Vagrancy Act, 544. 
—under Presidency Towns Insolvency 
Act, 1130. . ^ . 

- — ^under Press and Registration of 
Books Act, 1139. 

—-under Provincial Insolvency Act, 1197. 
— ^under Regisration Act, 1251, 

— ^under Telegraph Act, 1333. 
"PERFORMANCE”, 248. 

"PERMIT”, 904. 

"PERSON”, 688, 1098. 

PERSONS AND PROPERTY 

Special rules relating to, under Air 

Force Act, 39. 

^^ERSON OF EUROPEAN EXTRAC- 
TION”, 540. 

PESTS 

Destructive Insects and, Act, 1914, 459. 
“PETROLEUM”, 1086. 

PETROLEUM 

. —Act, 1934, 1085. 

Control over petroleum, 1086. 

Testing of petroleum, 1088. 

Penalties and procedure, 1090, 
"PHOOKA”, 1161. 

Penalty for practising—, 1162. 
"PHOTOGRAPH”, 248, 1049. 

Provisions of Cop^ght Act as to—, 
242. 

"PIECEGOODS”, 877. 

Stamping of, cotton yai:a afid thread, 
874. 

PIGEON ’ 

Racing and homing — , 332. 

PIRACY 

See COPYEIOBT Act. 

See Trade Mask Act. 

— of regi&fered sign, 1071. 

"PLACE” 201. 

“PLANTATION”, 1073. 

^a>LATE” 248. 

“PLEADER”, 481. 

PLEADERS 

See Legal Practitioners Act. 

— ^and Mukhtars, 763. 

Power of Munsiff to fine — ^ 750. 
Remuneration of, Mukhtars and Re- 
venue agents, 788. 

Suspension and dismissal of/ and mukh- 
tars convicted of criminal offence, 765. 
Suspension and dismiseal of, and 
mukhtars guilty of unprofessional 
conduct, 768. 

PLEADER AND, CLIENT 

Private agreement between parties and 
pleaders, 749. 
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PLEAPEJRS' CERTIFICATES, 787. 
PLEDGING OP CHILDREN'S LABOUR 
ACT, 1033, 19t), 1093. 

POISONS 

—Act, 1919, 1093. 

Presumption as to specified—, 1094. 
POISONOUS SUBSTANCES 
Presumption as to — , 470. 

“POLICE" 1098, 

POLICE 

—Act, 1861, 1095. 

—Act, 1888, 1119. 

Assaulting — j 544. 

— (Incitement to Disaffection) Act, 
1922, 1121. 

Interfering with officers of the, or mem- 
bers of His Majesty^s forces, 1053. 
— (Resignation of ofSice) Ordinance 
1942, 1122. 

POLICE CHAUKIDARS 

— in the Presidency of Port William, 
1105. 

POLICE FORCE 

Constitution of — , 1098. 

Constitution of, for special purposes, 

“POLICE MAGISTRATE", 581. 

“POLICE OFFICER", 722. 

Additional, employed at cost of indivi- 
duals, 1101. 

—not to resign without leave or two 
months’ notice, 1101. 

Powers and duties of, under Canton- 
ments Act, 156. 

Special — , 1104, 

“POr.lTTCAL AGENT”, 688, 

POLITICAL CRIME 

TTcaring of case and evidence of politi- 
cal character of crime, 577. 
POLITICAL SPEECHES 

Provisions of Copyright Act as to—, 
242, 

“PORT”, 820. 

“POST", 1327. 


PRESERVATION OF ANCIENT MONU- 
MENTS 
—Act, 43. 

“PRESIDENCY TOWN" 688. 
PRESIDENCY TOWNS 

Lunacy proceedings in—, 838. 

Prisoners in the—, 1171* 

Prisoners outside the—, 1172. 
Proceedings in lunacy outside—, 844. 
PRESIDENCY TOWNS INSOLVENCY 
ACT, 1909. 

Offences under — , 1130. 

“PRESS”, 1143. 

PRESS (EMERGENCY POWERS) ACT, 
1931, 1142. 

PRESS AND REGISTRATION OF BOOKS 
ACT, 1131. 

Printing presses and newspapers, 1134. 
Delivery of Boohs, 1138. 

Penalties, 1139. 

Registration of Books, 1141. 

PRESSING (COTTON) 

Cotton Ginning and. Factories Act, 258. 
PRESUMPTION 

— as to poisonous substances, 470. 

— as to signatures, 33, 99. 

Documents in rdatiG^t to whidi the 
courfc “may presume", 205. 

Documents in relation to which the 
court “shall presume", 204. 
PREVENTION OP SEDITIOUS MEET- 
INGS 

—Act, 1911, 1167. 

'PRINCIPAL ACT" 112. 

“PRINTING PRESS”, 1143. 

— and newspapers, 1134. 

Control of, and newspapers, 1144. 
I^eposit of security by keepers of—, 

Press (Emergency Powers) Act, 1931, 
1142. 

Press and Registration of Books Act, 
1867, 1131. ' 

“PRISON", 1170, 1183. 

PRISONS 

Penal servitude and, under Naw Disci- 
pline Act, 1022. 


POST OFFICE 

—AH, 1898, 112,8. 

POSTAL COMMUNICATIONS 
Conlrol oi— , 333. 

OoTitr(»l of signalling, telegraphy, etc., 
under l)e fence of India Act, 328. 
POST AT. PROPERTY 

Tnterfereiico with — , 351. 
POSTIUTMOCS WORKS 


POUNDS 


c*opyrighr in, 239. 


— and pound keepers, 179. 

POUND KEET’ERS. 179. 

“POWER". 590. 

“PllEJUDiCTAL ACT", 346. 

Prevenlion of, ami control of informa- 
tion, 345. 

“PREJUDICTAT* REPORT" 350. 
PREPARATIONS FOR DEFENCE 


— under Defence of India Act, 364. 
“PRESCRIBED”, 80, 81, 114, 127, 140, 486, 
533, 592, 634. 722. 729, 828, 858, 880, 885, 
904, 1000, 1073, 1086, 1253. 1856, 1260, 
13X6. 


PRISONS ACT, 1182. 

Maintenance and officers of prisons. 
118A . 

Duties of officers of prisons, 1185. 
Superintendent, 1185. 

Medical Officer, 1186. 

Jailer, 1186. 

Subordinate officers, 1187. 

Admission, removal and discharge of 
prisoners, 1187. 

Discipline of prisoners, 1187. 

Pood, clothing and bedding of civil and 
unconvicted criminal prisoners, 1188. 
Employment of prisoners, 1189. 

Health of prisoners, 1189, 

Visits of prisoners, 1190. 

Offences in relation to prisons, 1190. 
Prisort-offences, 1191. 

Whipping, 1194. 

PRISON OFFENCES, 1191. 

. PRISON OFFICERS 

Duties of officers, 1185. 

Maintenance and officers of prisons, 
1184. 
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PRISON VISITORS 

Visits to prisoners, 1190.'“ 

PRISONERS 

Identification of — ^Act, 1920, 722. 
—Act, 1871, 1197. 

Bengal. State,* Regulation 1818, 1308. 
State, Reguk'tion, 1819, 1312. 

State, Act, 1850, 1305. 

State, Aft, 1858, 1307. 

PRISONERS ACT, 1169. 

Prisoners in the Presidency Towns, 1171. 
Prisoners outside the Presidency Towns, 
1172. 

Persons under sentence of Penal servi- 
tude, 1174. 

Removal of piisoners, 1175. 

Persons under sentence of transpoiiia- 
tion, 1176. 

Diseliarge of prisoners, 1177. 

Provisions for requiring the attendance 
of prisoners and obtaining their evi- 
dence, 1177. 

Atten^nce of prisoners in Court, 1177, 
Oomraiasions for examination of pri- 
soners, H79. 

Service of process on prisoners, 1180. 
PRISONERS OP WAR, 342. 

‘'PRIVATE CARRIER", 904. 

“PRIVATE PERRIES”, 1035. 

“PRIVATE VACCINATORS”, 1350. 
“PRIVATE WATERS” 624. 

PRIVILEGE 

Hilitaiy privileges, 108. 

‘'PRIVY COUNCIL”, 688. 

Appeals to—, 806, 812, 814, 816, 819. 
PROCEDURE 
See Offences. 

See Penalties. 


prooedu:m 

— at trials by Court-Martial, 97. 

— of Courts-Martial under Air Porce 
Act, 30. 

PROCESS 

Service of, on prisoners, 1180. 
"PROCESSES”, 461. 

PROCESSIONS 

control of, meetings, etc., 378, . 
Regulation of public assemblies and, 
and licensing of same, 1109. 
PROCLAMATION 

Power of Governor to issue — 706 
“PROHIBITED ARTICLE” 1184. 
“PROHIBITED PLACE”, 322, 1049. 
“PROPER AUTHORITY” 858. 
“PROPERTY”, 1098. 

PROSECUTIONS 
See Offences. 

See Penalties. 

—under Cantonments Act, 160. 
PKOSm^S Vagnaicy Act, 546. 

P^alty for loitering and importuninff 
for purposes of-—, 152, 

TROTECTED AREA”* 322 
PROTECTED FORESTS, 650. 

'PROTECTED MONUMENTS” 44 < 

Maintenance of certain—, 48. 

'Right of 'acoess to certain— ‘,,48. 


'‘PROTECTED PLACE” 322. 
PROTECTION OP INDIAN STATES 
Indian States (Protection) Act, 1934 
732. 

Indian States (Protection against Dis- 
affection) Act, 1922, 734, 
PROTECTION OP JUDICIAL OPPICEBg 
Judicial Officers Protection Act, 1850, 
739. 

PROTECTIVE CLAUSES 

— ^under Electricity Act, 506. 
PROTECTORS OP EMIGRANTS 
— ^aud medical inspectors, 524. 
‘'PROVINCE”, 688. 

“PROVINCIAL GOVERNMENT” 320, 322, 

688 . 

PROVINCIAL INSOLVENCY ACT 
Offences under — , 1197. 
PROVOST-MARSHAL, 28, 84. 

'‘PUBLIC ACCOUNTANT” 1200. 

— Default Act, 1850, 1199. 
i PUBLIC ASSEMBLIES 

Regulation of, and processions and 
licensing of same, 1109. 

“PUBLIC CARRIER”, 905. 

“PUBLIC FERRIES”, 1031. 

PUBLIC GAMBLING 
—Act, 1867, 3201. 

PUBLIC HEALTH 

Power of Central Government to make 
rules for protecting the — ^ 13, 
“PUBLIC LAMP” 486. 

“PUBLIC MEETING”, 1167. 

Prevention of Seditious Meetings Act, 
1911, 1167. . ■ » 

“PUBLIC NUISANCE” 689. 

“PUBLIC PLACE”, 905. ' 

PUBLIC SAEBTT 

— and order undo* Defence of India 
Act, 378. 

“PUBLIC SERVANT”, 323. 

Disclosure of information by a — 726. 
—Inquiries Act, 1850, 1219. 

Power to impose civil duties on servants 
of the Crown, 450. 

Protection to, acting under Ancient 
Monuments Act, 51. 

Protection of, against prosecution and 
suit, 716. 

“PUBLIC SERVICE VEHICLE” 905. 
PUNISHMENTS 
See Offences. 

See Penalties. o 
— and Penal deductions under Air 
Force Act, 18. 

Limit of, for contempt of court, 221. 
Regulations as to, in the Navy, 1017. 
—under Army Act, 90. 

“PUNJAB ACTS” 689. 

PURAOS 

An Act for the regulation of public 
Sarais and, 1270. ^ 

'PURCHASE” 1260. 

Q 

“QUAIilTT", 6. 
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QUART^EEING I»OUOE 

Quartering of additional police in dis< 
turbed 0 * 1 * dangerous districts, 1102, 

E 

^‘EAILWXr ADMINISTRATION” 1073. 
RAILWAY SERVANTS 
Offences by—, 1226. 

RAILWAYS 

—Act, 1890, 1223. 

RANGOON 

Letters Patent for the High Court of—, 
817. 

“RECEPTION ORDER”, 828. 

— on petition, 829. 

— otherwise than on petition, 832. 
Provisions as to, and medical certifi- 
cates of lunatics, 834. 

RECEPTION AFTER INQUISITION, 835. 
“RECIPROCATING TERRITORY” 859. 
BECEUITING' 

Foreign, Act, 1874, 637. 

BECEUITING AREAS 
Restricted — , 1322. 

'OaEORUITING PROVINCE” 1315.' 

RED CBpSS 

Prohibition of use of imitations of 
emblem of, on white ground, 699. 
REFORMATORY SCHOOLS ACT, 1241. 
Refoi-matory schools, 1243. 

Management of Reformatory schools, 
1248. ^ * 

Offences in relation to Reformatory 
schools, 1250. 

“REGISTERED”, 689. 

“REGISTERED AXLE WEIGHT”, 905 
“REGISTERED LADEN WEIGHT” 905 
REGISTRATION 
—Act, 1908, 1251. 

—(Emergency Powers) Act, 1940, 1253. 
of Foreigners Act, 1939, 1255, 
REGISTRATION OF BOOKS, 1141. 

Press andy Act, 1867, 1131. 

REGISTRATION OF MOTOR VEHICLES, 
921. 

“REGISTERING AUTHORITY”, 905. 
“REGULATION”, 114, 689, 886. 
REGULATIONS 

— rules, and bye-laws under Mines Act, 
895. 

“RELATIVE”, 828. 

“RELAY”, 592. 

RELIGIOUS PLACE 

Protection of place of worship from 
misuse, pollution or desecration, 48. 
“REMISSION SYSTEM”, 1184. 
REMISSIONS 

Pardons and, under Army Act, 106. 
REMISSION OF SENTENCES 

Confirmation, revision, pardon and, 
under Air Force Act, 34. 

REPATRIATION 

— of emigrant labour, 1317. 

REPEAL OP ACTS 
Effect of repeal, 692. 

—making textual amendmeni, in Act or 
Regulation, 693. 


REPEALED ENACTMENTS 
Revival of — ^ 693. 

“REQUISITION”, 323. 

REQUISITIONING OP PROPERTY, 394. 
RESERVE FORCES 
—Act, 1888, 1257. 

RESERVED FORESTS, 642. 

Power of the Local Government to re- 
define the limits .of, in certain cases, 
666 . 

RESIGNATION 

Police (, of Ofice) Ordinance, 1942, 
1122. 

RESTRAINT OP MABIOAGE 

Child Marriage Restraint Act, 1929, 
187. 

RESTRICTION ORDERS 

Restriction of movements and activities 
of persons, 334. 

Restriction of movements of suspected 
persons, and detention orders^ 336. 
REVENUE AGENTS, 78Sk 

S^e Leoal Praotitioners Act. 
Remuneration of pleaders mukhtars 
and—, 788. 

“REVENUE OFFICE”, 762. 

Procedure when charge of unprofession- 
al conduct is brought in subordinate 
Court or—, 781. 

REVISION 

Appeals and, under Cantonments Act, 
362. 

Confirmation and, of findings and sen- 
tences of Court-martial. 101. 

REVIVAL 

— of repealed enactments, 693. 

RIFLES 

—Act, 1930, 1258. 

“RIVER”, 642. 

ROADS 

Power to dose, etc., 328, 

ROAD TRANSPORT 

Control of transport vdiicles, 931. 

ROYAL ARMS 

Restraint on use of, in Trade Mn.r toi , 
1342. 

1 KOYAL INDIAN NAVY ACT, 1940, 1258. 

1 EULES 

For powers to frame Buies under vari- 
ous Acts see contents of those Acta—, 
560, 689, 828. 

Administration and, under Elecfcridty 
Act, 508, 

— and bye-laws under Cantonments Act, 
163. 

Making of, or bye-laws and issuing of 
orders between passing and com- 
mencement of enactment 696. 
Provisions as to construction of Orders, 
etc., made under enactments, 696. 
Powers to make, under Defence of 
India Act, 305. 

Rules under Lunacy Act, 852. 

S 

>SABOTAGE, 351. 

SAFETY 

Health and, in factories, 595. 
Provisions as to health ands in mines 
890. 
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«SAI.E« 1058, 1260. 

Ddivery or, of c^ttlo under Cattle Tres- 
pass Act, 181. 

SALE 

Manufacture^ convezsion and, of anus, 
55. 

Manufacture, and distribution of drugs, 
474. 

Gentrsd Excise and. Act, 1944, 1259. 
Special provisions relating to — ^ 1265. 
SALT DUTY 

Levy and collection of duty, 1260. 
“SALT FACTORY" 1260. 

“SALTPETRE” 1260. 

SALVAGE 

Wreck and—, 12. 

“SABAI”, 1270. 

SABAIS 

—Act, 1867, 1270. 

An Act for tbe regulation of public, and 
PuraoB, 1270. 


“SCHEDULE”, 689. 

“SCHEDULED ARTICLE”, 6. 
“SCHEDULED DISTRICT” 689. 
SCULPTURES 

Protection of, carving images, bas- 
reliefs, inscriptions or like objects of 
ancient monuments, 49. 

SEA CUSTOMS 

—Act, 1878, 1274. 

SEAPLANES 

Control of navigation of—, 394. 
SEARCH 


Power of—, 1367. 

SEASONAL FACTORIES, 592. 

SECRECY OF VOTING 
Maintenance of — ^ 483. 

“SECRETARY OF STATE”, 581, 678. 
Protection of Governor-General, Gover- 
nor or—, 718. 

SECRET COMMUNICATIONS 

Possession and use of means of — . 331. 
“SECTION”, 689. 

“SECURITIES” 437. 

SECURITY 


Deposit of, by ke^ers of printing pres- 
ses, 1144. 

SEDITIOUS MEETINGS 

Prevention of, Act, 191L 1167. 
SEDITIOUS PERSONS 

Removal and exclusion from cantonment 
of—, 153. 


SEIZURE OF CATTLE 

Complaints of illegal—, 183, 
“SELF-GOVERNING DOMINION’^ 248 
“SENTENCE”, 112. ' 

Army (Suspension of,) Act, 1920, 112. 
Gonfimation and revision of findinm 
and, of court-martial, 101. 
Confirmation, revision, pardon and re 
missi'on of, under Air Force Act, 34 
Execution of—, 104, ^ 

Execution of, and disposal of properti 
under Air Force Act, 37. 

Suspension of—, 112. 

SENTENCE OP DEATH, 37. 

INJURY”, 886. 

SERVICE BY POST 
Meaning of—, 698. 

“SERVICE LINE” 486, 


SEXUAL IMMORALITY 

Removal and exclusion from cantonments 
and suppression of—, 152. 

“SHIFT”, 592. 

“SHIP”, 689, 1007. 

SHIPS 

Offences on, and Aircraft Act, 1940, 
1048. 

SHIPPING 

— and aircraft — Control of, under 

Defence of India Act, 382. 

SHOP, 1357. 

SHOPS, RESTAURANTS AND THEA- 
TRES 

Weekly holidays in—, 1358. 

“SIGN”, 689. 

SIGNALLING 

I Control of, Telegraphy, Postal Commu- 
nications, etc., under Defence of India 
I Act, 328. 

SIGNATURES 

Presumption as to — ^ 33, 99. 

“SIND ACT”, 689. 

“SKILLED WORK”, 523. 

SLAVERY 

—Act, 1843, 1293. 

SMALL FACTORIES, 612. 

SOLDIERS 

Liability of importers of Europeans or 
employers of, becoming vagrants, 546. 
“SON”, 689. 

SPECIAL BENCH. 

Hearing by—, 1157. 

SPECIAL POLICE OFFICERS, 1104. 
SPECIAL TRIBUNALS 

—under Defence of India Act, 315. 
“SPECIFIED”, 634. 

SPIES 

Penalty for harbouring—, 1054, 
SPIRITUOUS LIQUORS 

— and intoxicating drugs, Sale of in can- 
tonments, 151. 

SPYING 

Penalties for—, 1050. 

“STAGE CARRIAGE” 905, 1294. 

STAGE CARRIAGES 
—Act, 1861, 1294. 

STAMP 

—Act, 1899, 1299. 

STANDARD OP WEIGHT, 1366. 
STANDARDS OP WEIGHTS 
—Act, 1939, 1304. 

STANDARD WEIGHTS 
Sets of—, 1305. 

STANDARD YARD, 866. 

Measure for detennining length of — , 

866 . 

STATE EMBLEMS 

Restraint on use of, in Tiade Marks. 
1342, ’ 

STATE PBI80NBB8 
—Act, 1850, 1306. 

—Act, 1858, 1307. 

Bengal, Begnlatioji, 181^ 1308. 

Madias, Eegnlation, 181S, 1312. 

STATES 

Indian, (Protection agtdnst disaJIiBe- 
tion) Act, 1922, 734. 

Indian, (Protection) Ad^ 1934, 732, 
STATISTIC5S 

Colleetion of—, 729. 
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STATISTICS— (ConfA) 

Industrial. Act. 1942^ 728. 

STATISTICS AUTHOBITY 
Appointment of — > 729. 

"STEAM PIPE”, 141. 

STBANDED TIMBER 

OoUectfon of drift and—, 656, 

"STORE”, 1086. 

"STREET” 486, 1161. 

"stbuoturaTa alteration, addi- 
tion OB RENEWAL”, 141. 

"SUBORDINATE COURTS”, 762. 

SUBORDINATE OEEICERS 
— ^in prisons, 1187. 

"SUB-SECTION”, 689. 

SUBSISTENCE ALLOWANCE, 641. 

SUCCESSORS 

— of offences, 695. 

"SUIT BY OR AOAINST THE CROWN”, 
690. 


SUITS 

— ^onder Cantonments Act, 162. 
SUMMARY COURTS MARTIAL, 96. 
SUPERINTENDENT 

— of Prisoxu^ 1185. ' 

"SUPERINTENDENT OP POLICE”, 272. 
"SUPERIOR COURT”, 679. 

"SUPERIOR MILITARY AUTHORITY” 
112 . 

"SUPERIOR OPPICER”, 16, 81. 
SUSPENSION OP SENTENCES, 112. 

Army ( ) Act, 1920, 112. 

"SWEAR”, 690. 


T 

"TEA DISTRICT”, 1315. 

TEA DISTRICTS EMIORANT LABOUR 
ACT, 1314. 

Repatriation, 1317. 

Controlled Emigration areas, 1319. 
Restricted Recruiting areas, 1322. 

TEA DISTRICTS 

— ^Emigrant Labour Act, 1932, 1314. 
TEA ESTATE”, 1315. 

"TELEGRAPH”, 1327. 

TELEGRAPH ACT, 1886, 1326. 

Privileges and powers of the Govern- 
ment, 1328. 

Power to place telegraph lines and posts, 
1329. 

Provisions applicable to property vest- 
ed in or under the control or manage- 
ment of Local authorities, 1330. | 

Provisions applicable to other property, 

1331, 

. Provisions applicable to all property, 

1332. 

Penalties, 1333. 

"TELEGRAPH AUTHORITY”, 1327. 
"TELEGRAPH LINE” 1327. 
"TELEGRAPH OFFICER”, 1327. 
TELEGRAPHY 

Control of signalling. Postal communi- 
cations, etc., under Defence of India 
Act, 328. 

TELEGRAPH ACT, 1885, 1327, 
TERRITORIAL FORCES ACT, 1337, 
TESTING • 

—and inspection of ^ectrical instni- 
ments, 521. 

THEATRE, 1357. 


THIRD PARTY RISKS 

Insurance of motor vehicles againat — , 
957. 

thread’ .(COTTON) 

Stamping of piece-goods, cotton yam 
and — , 874. 

"TIMBER”, 642. 

Collection of drift and stranded—, 656. 
Control of, and other forest produce in 
transit, 654. 

Duty on, and other forest produce, 653. 
TOLLS 

— on ferry, 1034. 

"TOUT”, 762. 

"TRACTOR”, 905. 

"TRADE DESCRIPTION”, 870, 871. 
"TRADE MARK”, 870. - 

Unintentional contravention of the ^ law 
relating to marks and descriptions, 
873. 

TRADE MARKS ACT, 1342. 

Offences under — , 1342. 

TRADING WITH ENEMY 
Control of — > 434. 

Control of enemy iirms, 436, 

TRAFFIC 

Regulation of, by military police, 422. 
TRAFFIC CONTROL 
Control of traffic, 949. 

"TRAFFIC SIGNS”, 905. 

Duty to obey—, 952. 

"TRAILER”, 905. 

"TRAINING YEAR”, 114. 

TRANSHIPMENT OF ARMS, 66. 
"TRANSPORT”, 290, 1058, 1086. 

— ^by sea of salt and other excisable arti- 
cle, 1264. 

Import, export and, of arms, 56. 

— ^Provisions as to control under Defence 
of India Act aJid rules, 417. 
"TRANSPORT VEHICLE”, 905. 

Cetihcate of fitness of — f 929, 

Control of—, 931, 

TRANSPORTATION 

Persons under sentence of — x 1176. 

No European or American to be sen- 
tenced to — f 1083. 

"TREASURE”, 1344. 

TREASURE TROVE ACT, 1343. 

Proceedings on finding treasure, 1344. 
"TREATY”, 1007. 

"TREE»,„ 642. 

TRESPASS 

Cattle, Act, 1871, 177. 

— on certain premises, 327. 

"TRIAL”, 124. 

TRIAL 

—etc,, of offences under Fugitive Of- 
fenders Act, 674. 

U 

"UNAUTHORISED CINEMATOGRAPH 
FILM” 350. . 

"UNATJTHOEISED NEWBPAPEB”, 
“UNAUTH0KI8ED NEWS-SHEET”, 1144 
trNAHTHOBISBD NEWS-SHEETS 
— and nenspapeis, 1154. 
‘TJNDEOLABED PKBSS”, 1144. 

“UNIT”, 16. 

“UNITED KENGEDOM”, 869. 

“UNITED PBOVINCaBS ACT”, 690. 
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•UNIVEESITY OOPYBIGHT 
Saving of — ^ 247. 

“UNLADEN WEIGHT”, 905, 
“UNLAWFUL ASSOCIATION”, 264. 
UNPEOFESSIONAL CONDUCT 

Procedure Trlien charge of — is brought 
in subordinate Court or revenue office, 
781. 

Suspension and dismissal of pleaders 
and mukhtars guilty of — 4 768. 
“UNSAFE SHIP”, 385. 

“UNSKILLED WOBK”, 523. 


VACCINATION ACT, 1347. 
“VACCINATION CIEOLE”, 1349. 
“VACCINATION SEASON” 1349 
VAGRANCY 

European, Act, 1874, 538, 

Summary inquiry into vagrant’s circum- 
stances, Declaration of—, 541. 
“VAGRANT” 540. ' 

Power to require apparent, to go before 
Magistrate, 540. 

Removal fi-om India of European—, 
543. ^ 

Liability of importers of Europeans or 
employers of soldiers becoming—, 
546. 

VAKILS 

— ^in factories, 596. 

“VESSEL”, 550, 628, 690, 1047. 

VESTING ORDERS 

—under Lunacy Act, 843. 

“VICEROY’S COMMISSIONED OFFICER”, 
80. 

V1J.LAGE FORESTS, 650, 

. VILLAGE POLICE 

Anthority of District Superintendent of 
Police over—, 1119. 

osticbbs, im . 

Visits to prisoners, 1190. 

—of lunatic asylum, 836. 
l OLUNTEER RESERVE 

^ 1939, 43, 

Maintenance of secrecy of-—, 483. 

W 

W.AGE PERIODS 

Fixation of—, 1074. 

“WAGES”, 1073. 

WAGE^ 

No deduction or abatement to be mnAA 
froia—, 1358. 

Payment of, Act, 1936, 1072. 

“WAK”, 323. 

w^vbdbns 

Appointment of—, 1366. 
W^BHOTJSING OPIUM, 1059. 
“WABBANT”, 681. ' 

“WAEBANT OPPICBB”, 16. 

Beitacteon of, and non-eommsisioiied 
omcers, 83. 

WABRANT8 

Inte^eolo^ backing of, and oiteaoes 
under Fugitive .Offiendeni Act, 671; 


WABBAimr 

Implied, on sale of marked goods, 876. 
“WEEK”, 590, 886, 1357. 

WEEKLY DAY OP REST, 892, 

The Weekly Holidays Act, 1942, 1357, 
“WEIGHT”, 905. 

■WEIGHT 

Standard of — , 1355. 

Unit of—, 1304. 

WEIGHTS 

Standards of, Act, 1939, 1304. . 
WEIGHTS AND MEASURES 

Special, of capacity may be authorised, 
1855. 

The Indian, of Capacity Act, 1871, 1354. 
“WESTERN MEDICAL SIENCE’^ 867. 
VTHIPPING, 1194. 

—Act, 1909, 1359. 

— added to punishments described in 

Act XLV, 1860, 1360. 

J uvenile offenders when punishable 

with—, 1363. 

Offences punishable with, in lieu of 

other punishment, 1360. 

Special provision as to punishment with, 
in Frontier Districts, 1364. 
WHIPPING ACT, 1909, 1359. 
“WHOLESALE DEALER”, 1260. 

WILD BIRDS AND ANIMALS 
— ^Protection Act, 1912, 1364. 

WILD BIRDS AND ANIMALS PROTEC- 
TION ACT, 1912, 1364. 

'WILL”, 690. 

WIRELESS TELEGRAPHY 
Control of—, 329. 

WIRELESS TELEGRAPHY APPARATUS 
Prohibition of possession of, without 
license, 1366. 

WOMEN 

Legal Practitioners, Act, 1923, 796. 
Prohibition of employment of and work 
by, during certain period, 880. 
WORDS AND PHRASES 
“Abet”, 681. 

“Accident”, 140. 

“Act”, 681. 

'Acts”, 385. 

“Active service”, 16, 81 . 

“Admiralty”, 1025. 

“Adolescent”, 590. 

“Adult”, 590, 1315. 

“Advisory Committee”, 114. 

“Advocate”, 127. 

“Advocate-General”, 127. 

“Aerial line”, 485. 

Aerodrome”, 8. 

“Afddavit”, 681. 

“Agent”, 547, 885. 

“Agreement to pledge the labour of a 
child”, 196. 

“Agricultural Produce”, 6. 

“Aircraft”, 8. 

“Airforce Custody”, 16. 

“Airforce offence”,. 16. 

“Airforce reward”, 16% 

“Airman”, 16. 

“Ammunition”, 54. 
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^^Aucient monument’^, 44. 

‘‘Annual”, 1161. 

“Antiquities”, 44. 

“Appropriate Government”, 540. | 

“Architectural work”, 247. j 

“Area of supply”, 485. 

“Arms”, 54. 

“Army”, 81. 

“Army Corps”, 81. 

“Artistic work”, 247. 

“Assam Act”, 681. 

“Assigning authority”, 385. 

“Assistance”, 1315. 

“Assisted emigrant”, 1315. 

“Association”, 264. 

“Asylum”, 827. 

“Axle weight”, 903. 

“Bale”, 258. 

“Bank”, 123. 

“Bankers Books”, 124. 

“Barrister”, 681. 

“Bengal Aet'^ 681. 

“Berar”, 681. 

“Bihar Act”, 681. 

“Bihar and Orissa Act”, 681. 

“Board”, 140, 469, 799, 

“Boiler”, 140. 

“Bombay Act”, 681. 

“Book”, 734, 1133, 1143. 

“Brigade”, 81. 

“Brigade area”, 169. 

“British India”, 290, 682, 

“British ojOacer^^ 80. 

“British possession”, 581, 678, 682, 724, 
1259. 

“Burma Act”, 682, 

“Cannon”, *54. 

“Cantonment Board”, 169. 

“Carriage”, 550. 

“Cattle”, 179, 641, 1098. 

“Central Act”, 682, 

“Central Excise Officer”, 1259, 

“Central Government”, 682, 

“Central legislature”, 682. 

“Central Provinces Act”^ 682. 

“Central Provinces and Berar Act”, 683. 
“Certificate of registration”, 903. 
“Certified copy”, 124. 

“Chapter”, 683. 

“Chief controlling revenue authority”, 
683. 

“Chief customs authority”, 742. 

“Chief inspector”, 140, 880, 885. 
“Child”, 189, 196, 590, 880, 885. 

“ChUd marriage”, 189. 
“Cinematograph”, 201, 248. 
“Cinematograph film”, 346. 

“Civil offence” 16, 81. 

“Civil prisoner”, 1184. 

“Coca derivative”, 289. 

“Coca leaf”, 289. 

“Confidential information”, 346. 
“Collector'*, 683, 13i4. 

'‘Collector of Lismd Customs”, 742. 
“Collective work”, 248. 

“Colony” 683- 
“Command”, 169. 

“Commanding officer”, 16, 80. 
“Coxnmeneement”, 683. 
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WOEDS AND PBBAI^ES— (Cowtd.) 

‘‘Commission agent”, 1259. ** 

‘{Commissioner”, 44, 683. 

“Committed”, 120. 

“Committee”, 720. 

‘‘Common gaming house”, 1202. 
“Company”, 123. 

“Competent authority”, 532. 

“Competent court”, 1007. 

'‘Competent military authority”, 112, 

“Consular office”, 683. 

“Consumer”, 485. 

“Consigned’, 547. 

‘‘Constable”, 679. 

“Contract carriage”, 903. 

“Contracting party”, 190. 

‘‘Conviction”, 581. 

“Convicted criminal prisoner”, 1184. 
“Copyright Act”, 223. 

“Cotton”, 268. 

“Cotton ginning factory", 258. 

“Cotton pressing factoi^', 258, 

“Cotton waste”, 258. , 

“Corps”, 16, 81. 

“Cost of maintenance”, 828. 

“Costs”, 481. 

“Counterfeit”, 6. 

“Court” 124, 1170. 

“Court martial”, 16, 81. 

“Gornt of summary jurisdiction”, 858. 
“Covering”, 6. 

“Criminal Court", 16, 81. 

“Criminal lunatic”, 828. 

“Criminal prisoner”, 1184. ^ 

“Crops”, 459. 

“Crown contracts”, 683. 

“Crown debts”, 683. 

‘‘Crown grants”, 683. 

‘‘Crown fiabiliticsV, 684. 

“Crown property”, 684, 

“Crown representative", 684, 

‘‘Crown revenues", 684, 

“Curing”, 1259. 

“Customs-GoUeetor”, 820. 

“Daily fine”, 486. 

“Dangerous petroleum”, 290, 1086. 

“Day’’, 590, 886, 1357. 

‘‘Delivery”, 248. 

“Delivery yan”, 903. 

“Department”, 81. 

“Dependants”, 523, 858. 

“Deposition”, 679. 

“Deserter”, 41. 

“Diploma”, 869. 

“Disaffection”, 734. 

“Diseased", 700. 

“Distributing main”, 486. 

“District", 170, 272, 820. 

“District Court", 828. 

“District Judge", 684. 

“District Magistrate”, 272, 799, 885, 
1243. 

“District Superintendent”, 1098. 
“Division”, 81. 

“Document”, 684, 734, 1049, 1143. 
“Doom dev”, 1161., 

“Dramatic work”, 247, 

“Driver”, 903. 

“Drug*', 469. 
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WOBDS Airo PHRASES— (Contd.) 
'dutiable goods”, 742. 

^^Eastem Bengal and Assam Act”,^ 684. 
' - "Editor”, 1133. 

• "Election”, 481. 

"Electric supply line”, 486. 

"Emigrant”, 523. 

"Emigrant labourer”, 1315. 

"Emigrant ship”, 523. 

"Emigrate”,' -523. 

"Emigration”, 523. 

“Employed” 880, 885, 

“Employer”, 631. 

“Employing interest”, 1316. 
^^Enactment”, 684, 

"Enemy”, 16, 81, 322, 434. 

“Enemy currenc^', 437. 

"Enemy firni”, 437. 

"Enemy property^', 437. 

"Enemy subject”, 436. 

"Enemy territory' 322. 

"Energy", 486. 

"Engravings”, 248. 

"Enrolled”, 1337. 

"EnroUec^ person”, 114. 

“Enrolling ojQlcer”, 114. 

"Entry”, 724. 

"Essential commodity”, 346. 
"Establishment”, 1357. 

“European”, 1085. 

“Eui'opean British Subjects”, <560, 1000, 
1253, 1337. 

“Excisable goods”, 1259. 

"Exhibit”, 346. 

"Exhibition”, 346. 

"Explosive”, 550. 

"Explosive substance”, 556, 

. “Export”, 8, 1058. 

"Export from Britiah India”, 290. 
"Eaqport inter-provincially”, 290, 
"Extradition crime”, 581, 

"Extradition offence’' 560, 

"factory”, 590, 1073, 1259. 

“Ealse trade description”, 871. 

"Eamily”, 1316. 

"Eares”, 903. 

"Eather” 684. 

'federal Government”, 684. 

"Federal railway authority”, 685. 

"Feed pipe”, 140, 

"Ferry”, 1031. 

“Flashing point”, 1086. 

'financial year”, 685, 

“Fish”, 624, 

“Fixed Engine”, 624. 

“Foreign agent”, 1051. ' 

"Foreigner” 343, 628, 633, 1255. 

. "Foreign frontier”, 742. 

"Foreign state”, 560. 

"Foreign territory”, 742. 

^TPorest produce”, 642. 

"Forest offence”, 642. 

."Forest officer”, 641. 

"Fugitive crinoduoal”, 581. 

“Furtive criminal of a foreign state”, 
581.! 

“General lighthouse”, 820. 

“General pdice district” 1098. 

"Hlood faith”, 685-' 

“Goods” 871, 903. 

"Qoods vehicle?', 903. I 


^vWOEBS ANB PHRASES— (Coatd.) 

' "Government”, 363, 685. 

i "Government securities”, 685. 

“Governor”, 581, 679. 

I '‘Grade designation”, 6. 

I "Gi*ade designation mark”, 6. 

i “Guardian”, 196. 

: "Hackney carriage”, 720, 

"Heavy transport”, 903. 

“Hemp”, 289. 

“High Court”, 127, 560, 685, 1143. 
“His Majesty's Navsd fore^”, 16. . 
“History ticket”, 1184. 

"House”, 170. 

"Immovable property”, 685, 686. 
“Import”, 8, 459, 550, 1058, 1086. 
“Import inter-provincially”, 290. 

“Import into British India”, 290. 
‘‘Imprisonment”, 112, 686, 

“Independent brigade”, 81. 

“India”, 680. 

“Indian central cotton committee”, 258. 
“Indian commissioiied officer”, 80. 
“Indian law”, 686. 

“Indian Stale”, 687. 

“Industrial establishment”, 1073. 
“Infection”, 459. 

“Information likely to assist the 
enemy”, 346. 


“infringing", 248. 

"Inspector”, 880, 885, 1358. 
“Inspector-General”, 1184, 1243. 

"Invalid carriage”, 903. 

“Inquiry”, 481. 

"Issue”, 878. 

"Judge”, 124, 762. 

"Justice of the peace”, 581, 

“R^eeper of a sarai”, 127Q. 

."Khaddar”, 741. 

"Khadi”, 741. 

"Labourer”, 1315. 

"Land", 44. 

"Land customs area”, 742, 

“Lecture”, 248. 

"Legal practitioner”, 762^^ 797, 

“Legal proceeding”, 124, 

“Legislature”, 581, 678. 

' “Leper”, 799. 

“Leper Asylum”, 799. 

“Licence”, 55, 903. 

“Licensee”, 486. 

'^Licensing authority”, 904. • 

“L^hthouse”; 820. 

^'Light transport v^ele'’, 904. 

^fLiterajy work”, 247. 

“Load-line rules”, 385. 

authority”, 179, 687, 1328. 

“Local fund”, 179. 

^*Local lighthouse authority”, 820. 
'‘Locomotive”, 904. 

“Lunatic”, 828. 

“Maehineiy”, 591.' 

“Main”, 486. 

"Maintain”, 44. 

‘'Maintenance”, 44, 858. 

“Mlagistiate”, 467, 540, 679, 687, 8S8. 

1057, 1098, 1133, 1298. 

“Magistrate of the district” 628, 1097, 
1270.. 

'0!4anag^’, 880. 
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WOBDS AND DHliASES— (Co«it<i.) 
“Manuiacture”, 550, 1259. 
‘‘Manufactured drug^', 290, 
‘‘Manufacturing process”, 590, 

“Mark”, 870. 

“Master”, 550. 

“Master of a sMp”, 540, 687. 

“Maternity benefit”, 880. 

“Medical oflicer”, ‘828. 

“Medical practitioner”, 828. . 

“Medical subordinate”, 1184. 

“Medicinal hemp”, 289. 

“Member of a police force”, 1121. 
“Measurement”, 722. 

“Message”, 1327. 

“Military custody”, 81. 

“Military oflBLcer”, 170. 

“Military reward”, 81. 

“Military stores”, 55. 

“Mine”, 880, 885. 

“Minor^^, 190. 

“Model”, 1049. 

“Month”, 687^ 1098. 

“Motor cab”, 904. 

“Motor car”, 904. 

“Motor conveyance”, -1086. 

‘‘Motor cycle”, 9Q4. 

■‘Motor vehicle”, 904. 

‘Movable property*^, 687. 

‘Municipal Commissioner”, 1348. 
‘Munitions of war”, 1049. 

‘Name”, 345, 871. 

■‘National service”, 1000. 

“Newspaper”, 1134, 1143. 

“News-sheet”, 1143. 

“Non-commissioned officer”, 16, 80, 1337. 
“North-Western Provinces and Oudh 
Act”, 687. 

“North-West Frontier Provinces Act”, 
687. 

“Notification”, 17, 81, 322. 

“Notified”, 322. 

“Oath”, 679, 687. 

“Occupier”, 258, 532, 591, 617. 

“Offence”, 16, 81, 560, 688. 

“Offence punishable on indictment”, 679. 
“Offieej:” 16, 80. 

“Officer Coimnanding the station”, 170. 
“Officer of police”, 179. 

“Officer of the Indian Air Force”, 16. 
“Office under His Majesty”, 1049. 
“Official document”, 363. 

“Official Gazette”, 688, 1010. 

“Official seal”, 363. 
s “Opium”, 289, 1057. 

“Opium derivative”, 290. 

«Ordinance'^ 322. 

“Orissa Act”, 688. 

“Owner”, 44, 140, 170, n42, 820, 880, 
885, 904, 1344. 

“Part”, 688. . 

“Patent office”, 1072, 

“Pauper leper”, 799. 

“Penalties”, 1359. 

“Performance”, 248. 

“Permit”, 904. . 

“Person”, 688, 1098. 

“Person of European extraction”, 540. 
“Petroleum”, 1086. 

“Phooka”, 1161. 


WORDS AND PHEu4SES— (Gon,id) 
“Photograph”, 248, 1049. 

“Piece goods”, 877. 

“Place”, 201. 

“Plantation”, 1073. 

“Plate”, 248. 

“Pleader”, iSl. 

“Police”, 1098. 

“Police Magistrate”, 581. 

“Police officer”, 722. 

“Political agent”, 688. 

“Port”, 820, 

“Post”, 1327. 

“Power”, 590. 

“Prejudicial act”, 346. 

“Prejudicial report”, 350. 

“Prescribe”, 523. 

‘‘Presidency Town”, 688. 

“Press”, 1143. 

“Principal act”, 112, 

“Private .carrier”, 904, 

‘‘Private waters”, 624. 

“i*rocessea”, 461. 

“Prohibited article”, 1184. 

“Pi exhibited place”j 322, 1049, 

“Proper authority^', 858. 

‘‘Property*^, 1098. 

“Protected area”, 322. 

“Protected place’^, 322. ^ 

“Province”, 688. 

“Provincial Government”, 320, 322, 688. 
“Privy Council”, 688. 

“Printing press”, 1143. 

“Prison” 1170, 1183. 

“Public accountant”, 1200. 

‘‘Public carrier”, 905.. 

“Public lamp”, 486. • 

“Public meeting”, 1167. 

“Public nuisance”, 689. 

“Public place”, 905. 

“Public servant”, 323. , 

‘•Public service vehicle”, 905. 

‘‘Punjab Acts”, 689. 

“Purchase”, 1260. , • 

“Quality”, 6, 

‘‘Qualified medical practitioneri', 886. 
“Railway administration”, 1073. 
“Reception ’order”, 828. 

“Reciprocating territory”, 859. 
‘‘Recruiting province”, 1315. 
•“Registered”, 689, 

“Registered axle weight”, 905. 
“Registered laden weight”, 905. 
“Registering authority”, 905. 
‘‘Regulation”, 114, 689, 

‘‘Regulations”, 886. 

“Relative”, 828. 

“Relay^^ 592. 

“Remission system”, 1184. 

“Requisition”, 323. 

“Restaurant”, 1357. 

“Rfevenue office”, 762. 

“River”, 642. 

“Rules”, 560, 689, 828. 

“Sale”, 1058, 1260. 

“Salt factory”, 1260. 

“Saltpetre”, 1260. 

“Sarai”, 1270. 

“Schedule”, 689. 

“Scheduled article”, 6. 

“Scheduled districts, 689. 
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OBDS AND PHBABES— (Coflit^O 
"Secietaiy of State”, 581, 678. 
“Beotioa” 689. 

“Securities", 437. 

“SeLC-governing dominiou’’, 248. 
“Sentence”, 112. 

“Serious bodily injury”, 886, 

“Service line”, 486. 

“Shift”, 592. 

“Ship”, 689, 1007. 

“Shop”, 1357. 

“Sign”, 689. 

“Sind Act”, 689. 

“Skilled work”, 523. 

* “Son”, 689. 

“Specified”, 634, 

“Stage carriage”, 905, 1294. 

“Steafir pipe”, 141. 

“Store”, 1086. 

“Street”, 486, 1161. 

“Struetr^ iteration, addition or re- 
newal”, 141. 

“Subordinate Courts”, 762. 

“Sub-section”, 689. 

“Siq»erintendent of Police”, 272. 
“Superior Court”, 679. 

“Superior military authority”, 112. 
“Superior officer”, 16, 81. 

“Swear”, 690. 

“Tea estate”, 1315. 

“Tea District”, 1315. • 

“Telegraph”, 1327. 

• “Tel^^raph authority”, 1327. 

“Telegraph line”, 1327. 

“Tel^jqj»b officer”, 1327. 


“Timber", 642. 

“Tout", 762. 

“Tractor”, 905. 

“Trade description", 870. 
“Trade mark", 870. 

“Traffic signs”, 905. 
“Trailer”, 905. 

“Training year”, 114. 
“Transport”, 290, 1058, 1086 
“Transport vehicle” 905. 
“Traat^', 1007. 

“Tree”, 642. 

“Trial”, 1^ 

“Unauthorised einematogra] 
350. 


film”, 


Unauthorised newspaper”, 1143 . 
Unauthorised news-sheet”, 1144 . 
“Undeclared press", 1144. 

“Unit”, 16. 

“United Blngdom”, 869. 

Provinces Act”, 690. 
“Unladen weight” 905. 
‘Unlawful assodation” 264. 
‘'Unsafe ship”, 385. 


WOKDS AND PHRASES— (Corafd.) 
‘•Unskilled work'^, 523. 

‘^Vagrant”, 540. 

•^Yesser', 550, 023, 090, 1047. 

‘•Viceroy’s Commissioned Officer” 80 
“Wages’^, 1073. 

“War»’, 323. 

“Warrant'^, 581. 

•‘Warrant officer”, 10. 

‘•'Week”, 590, 880. 

"Weiglit”, 905. 

“Western Medical Science”, 867. 
••Wliolesale dealer”, 1200. 

“WiU”, 090. 

“Work”, 523. 

“Worker”, 401, 590. 

“Workman”, 531. 

‘•Work of sculpture”, 247, 

“Works”, 486. 

“Workshop”, 532. 

“Writing”, 090. 

“Yeai”, 090. 

“Youthful offender”, 1243. 

•‘Week”, 1357. 

-Work”, 523. 

“Work of sculpture”, 247, 

“Works”, 486. 

“Worker” 461, 590. 

WORKHOUSE 

Quitting, without leave, 544. 
WORKHOUSES 

government—, 642. 

WORKIHO HOURS ^ 

—and limitation of employment in 
mines, 892. 

Restrictions on the, of a child, 611. 
Restrictions on, of adults in factories, 


“WOEKMAH”, 531. 

See Factories Act.' 

WORKMEN* 

Payment of Wages Act, 'l936, 1072. 
Pledging of Children's Labour Act, 
• 1933, 1093. 

goaployers' Liability Act, 1938, 531. 
Holiday with pay of, in factories, 609. 
Special provisions for adolescents and 
children, in factories, 610. 
‘•WORKSHOP”, 532. 

. Employment of Children Act. 1938, 532. 
WRECK 


— and selvage, 12. 
“ll^'EITINU” 690. 


T 

“YEAR”, 690. 

“YOUTHFUL OFFENDER” 1243. 

youthful offenders * 

Refomatoiy Schools Act, 1897, 1241. 




